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PATNA HIGH COURT. 


CIVIL REVISION No. 294 or 1923. 


_ “November 13, 1923, 

Present :—Mr Justice Kulwant Sahay. 
HIRA LAL—PETITIONER 
versus 
CHUNI SAH—OPPosIrH-PARTY, 

Civil Procedure Code (Act V of 1908), O. XLI, r. 5 
—Stay of execulion—Notice to decree-holder, whether 
necessary—Possession delivered before stay, effect of. 

Before a final order for stay of execution is passed 
under O. XLI, r. 5 of the Civil Procedure Code, it is 
necessary that notice of the application should 
be given to the decree-holder and he should be called 
upon to show cause’ why execution should not ba 
stayed. 


A stay of execution cannot be ordered after posses- 
‘gion has been delivered in execution, as there is 
nothing loft to stay, - 

‘Appeal from an order of the District Judge, 
Gaya, dated the 19th June 1923, 

Messrs, S. M. Mullick and Kailaspati, for 
the Petitioner. : 
| Messrs. S. N. Ray and D, N. Varma, for the 
‘Opposite-Party. | 

JUDGMENT, 

Kulwant Sahay, J.—The petitioner 

obtained a decree from the Court of the Addi- 


tional Munsif of Gaya on the 11th June. 


' 1928 for ejectment of the oppositie-party from 
_ a certain house which was used as a shop by 
* the opposite-party in the town of Gaya. On 

"+ the 18th June 1928 the petitioner applied tor 

execution of the decree and asked the Court 
‘-to deliver possession to him of the house in 
dispute. Thereupon the executing Court 


made an order to issue a writ for delivery of. 


T possession On the 19th June 1923 the 


x 


opposite-party porferred an appeal against the 
decree before the District Judge of Gaya and 
onthe same day he made an application 
before the District Judge praying for stay of 
delivery of possession pending the hearing of 
the appeal, The learned District Judge there- 
upon made an order in these words: “ Put 
up to-morrow. Meanwhile, stay execution,” 
Tt is alleged by the petitioner that, before 
this order of the 19th June was made by 
the learned District Judge, possession had 
already been delivered by the peon to him 
about 9 0 clock in the morning on the 19th 
June. On the next day, 4. ¢, the 20th June, 
1923, the oppoite party filed another applica- 
tion before the District Judge in which he 
complained that, although execution had been 
stayed by the order of the previous day and 
the said order was communicated to the peon 
before possession had actually been delivered, 
the peon, notwithstanding 'that order, puh the 
decree-holder in possession and dispossessed 
the judgment-debtor and he prayed that it 
might bedeclared that the proceeding of the 
peon in delivering possession after the order 
for stay had been passed was invalideand that 
possessionimay be redelivered to him, The 
learned District Judge thereupon made the 
following order: “An order to stay execution 
was passed. Any delivery of possession effect- 
ed yesterday. is, therefore, invalid, Execution 
will be stayed pending disposal of the appeal, 
as if the appellant is once ejectfd, the object 
of the appeal would , be frustrated. The 
Munsif Additional Court will please at once 
hold an enquiry into the conduct of the peon. 
The appellant must make a statement before 
him,” Itappears that, in compliance with this 
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* order, possession has again been delivered to 
the judgment-debtor and he is now in posses- 
sion. The decree-holder, who is the petitioner 
_ in this case, comes up to this Court against 
this order of the District Judge and his case is 
that possession having once been delivered the 
District Judge had no jurisdiction to stay execu- 
tion, This matter came up for hearing before 
me on the 14th August 1923 and as the exact 
time of the delivery of possession by the peon 
was disputed between the parties I thought it 
necessary to enquire from the District Judge 
as to the exact time when he had passed the 
order for stay on the 19th June and also the 
time when possession was actually delivered by 
fhe peon, The District Judge has sent a report 
fo the effect that he is unable to state the 
exact time of the order to stay execution 
passed by him, but he says that, as far as he 
remembers, it was stated that'the peon was 
in the middle of executing delivery of posses- 
sion when the petition for stay was filed, or 
else that he was just about to doit, Anyhow, 
ib was stated before him that the matter was 
urgent. As matters stand, itis impossible 
for me here to determine as to whether 
possession had already been delivered be- 
fore the order for stay was passed by 
the learned District Judge on the 19th 
dine, 1923. However, the learned Dist- 
rict Judge in dealing with the applica- 
tions filed before himon the 19th and the 
20th Jne, has proceeded ew parte without 
giving any notice to the decree-holder. Before 
an order for stay is passed under O, XLI, r. 5 
of the Civil*Procedure Code, it is necessary 
thatenotice of the application should be given 
to th8 deeree-holder and he should be called 
upon fo show cause as to why execution 
should wot be stayed. In the present case 
ths learned District Judge has passed the 
final order on the 20th June 1923, stay- 
ing execution of 'the decree until the 
disposal of the appeal without giving any 
notice to the decree-holder. The Dis- 
trict Judge could certainly pass an ad in- 
terim order for stay pending the hearing of 
the application ; but he ought not to have 
passed the final order for stay till the disposal 
of the appeal without giving an opportunity to 
the decree-holder, to” show cause against the 
application. 

I think the proper procedure in the present 
case would beto set aside the order of the 
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learned District Judge of the 20th June 1923, 
He should be asked to deal with the appli- 
cation filed before him on the 19th June 1923 
after giving notice to the decree-holder, His 
order for stay of execution passed on the 19th 
June will be treated as an ad interim order 
till the disposal of the application, Ib will, no 
doubt, be open to the desree-holder to show 
before the District Judge that, before the order 
of the 19th June had been passed, possession 
had already been delivered. If that is shown 
to him, then there would be nothing to stay 
and the application of the 19th June will be 
dismissed. If he is satisfied that possession 
was not delivered at the time, then he will deal 
with the application according to law, 

Hach party will bear his own costs in thig 
Court. 


Z. K. i Case-remanded, 


Semara. 


MADRAS HIGH COURT, 
SECOND CIVIL APPEAL No, 141 oF 1921, 


July 23, 1923, 

Present :—Mr. Justice Odgers and 
Mr. Justice Hughes, 
GNANAMUTHU NADAN— 
PLAINTIFF—APPELLANT 


versus 
VEILUKANDA NADATHI, WIFE oF 
GURUSWAMI NADAN— AND OTHERS—. 
` DEFENDANTS —RESPONDENTS, 

Registration Act (XVI of 1908), s. 17—Division of 
status—Docwment containing list of “properties falling 
to each share—Admissibtiity in evidence--Othi deed of 
palmyra trees— Registration, whether necessary 

A document containing merely a list of properties 
which have fallen to the share ofeach sharer in a 
partition but not containing any operative words of 
division must be treated as merely a de facto division 
into specific shares following a prior division of 
status. Such a document, therefore, would be ad- 
missible in evidence without registration. [p. 4, ool. 1] 

An Othé deed for over Rs. 100 of palmyra trees does 
not create any interest in immoveable property and 
is admissible in evidence without registration. 

[p. 4, ool. 2] 

Second Appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Tinnevelly, in A. 8. No, 9 of 1920, preferred 
against the decree of the Court of the Tem- 
porary Additional District Munsif, Tinnevelly, 
in O, 8. No. 29 of 1917. 

Mr. K., Y. Sesha Ayengar, for the Appellant. 

Mr, S. Anantarama Ayer, for the Respon- 
dents, 
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JUDGMENT —This is a suit for a 
declaration that certain lands in Schedules A 
and B belong to plaintiff and for an injunction 
against the defendants’ enjoyment of the 
same, Over 20 years before suit, plaintiff's 
younger brother, Guruswamy Nadan, died 
leaving a widow and a daughter, defendants 
Nos. 1 and 2. The A and C schedule properties 
belonged to the family of plaintiff and his 
brother and the B schedule properties (except 
item 5) were brought to sale under a decree 
and bought by one Israel Nadan who con- 
veyed to his brother jin 1883 under Hix. B. 
The plaintiff and his cousins were undoubted- 
ly divided but plaintiff alleges that the 
properties in question aro his by right of survi- 
yorship as his deceased brother and him- 
self were never divided. © schedule pro- 
perties are admittedly in the possession of 
defendant No. 1. ‘This the plaintiff accounts 
for by saying that it wasin pursuance of an 
arrangement for the maintenance of 1st defen- 
dant. Both Courts have found that the 
plaintiff’s case is false and that the brothers 
were divided. Mr. Sesha Iyengar for the 
plaintiff-appellant in second appeal takes 
three points. 


(i) That Bx. XXL is the primary and only 
possible evidence of partition and being un- 
registered it is inadmissibleunder section 91 of 
the Evidence Act, no other evidence of parti- 
tion is admissible and there is, therefore, no 
legal evidence upon which the Courts below 
could bave come.to a finding that plaintiff and 
his brother were divided. 


(ii) Exs. XVIII and IIT are'inadmissible. 


(iii) Ex. J has been attested by plaintiff 
and a divided cousin but that is no evidence of 
knowledge of its contents. 


To take these points in order—Hx. XXI is 
a cadjan document much torn and largely in- 
decipherable. It is undoubtedly a list of 
properties, The question is Isib anything 
more,’ It is headed WNayinar...... shares.” 
He is D. W. 5. Ibis signed by the plaintiff, 
his divided brother and his two cousins, The 
document is dated 1880. The facts of its 
containing Nayinar’s name and its being sign- 
ed and attested are said by Mr. Besha Iyengar 
to show that it is a formal partition-deed. 
The circumstances under which these lists 
came to be drawn up are detailed by D. W. 5 


himself. The lands were divided by ridges 
and the chits prepared. Four lists were drawn 


up and a boy took the chits and placed them , 


on the lines, A person, apparently unconnect- 
ed with the family, called Aiyaperumal wrote 
the chits and left spaces for names and attes- 
tations, This man also wrote in the names as 
the chits were taken up, The witness adds: ‘We 
had no idea ‘of writing a partition-deed, The 
chits were regarded as the partition,’ Ex, XXI 
isa mere list of properties and there are 
no operative words of division ab all. It may 
be a division of properties subsequent to an 
oral division of status. That such a written 
deed can be treated as minutes of agreement 
and not asa completed partition, and that 
though unregistered it can be admitted in 
evidence is clear from Gundapanent Gopayya 
v. Gundapanent Krishnayya (1). Of course, 
if Hz, KAL is the partition, if will be inad- 
missible, In Ayya Kutti Mankondan v. Peria- 
sami Koundan (2) the deed, after detailing the 
distribution of property among the sharers, 
concluded : “ In the presence of the witnesses 
named hereunder we divided.” This we take 
to mean “divided by this instrument.” The 
Full Bench held that this required registration 
but merely directed it and the evidence relat- 
ing thereto to be expunged from the recor, 
As laid down by the Privy Couneil in Grija 
Bai v, Sadashiv Dhundiraj (3), “severance: of 
status is quite distinct from the de facto 
division into specific shares of the property” 
hitherto held jointly, and a deed of partition, 
though inadmissible to issue partètion for want 
of registration, is still admissible to prove an 
intention among all members to become divid- 
ed in status (cf. Sarasvathamma v. Pad- 
dayya (4) and in Chotalal Adiiram vV., Maha- 
kore (5) it was held that the fact of partition 
may be proved by oral evidence though the 
partition-deed may be inadmissible? The 
terms of section 91 of the Evidence Acb are 

(1) 69 Ind. Gas. 562; 16 Ta. W. 784; (1922) M. W. 
N. 833; (1928) A. I. R. (M.) 160, 

(2) 31 Ind. Cas. 615; 30M. L. J. 404; 2 L. W. 
1 


184. 

(3) 87 Ind. Cas. 321, 43 C. 1031 at p. 1047; 20 G. 
W. N. 1085; 14 A. L. J. 822; 20 M. L. 11,78; 12 N. D. 
R. 113; (1916) 2 M. W. N. 65; 18 Bom. L. R. 621; U. 
L. T. 114 ; 24 O. L. J. 207; 31 M. L. J, 455548 I'A. 
151 (P. G.). 5 i 

71 Ind, Cas. 274; 46 M. 349; 44 M. L. J. 45; 
18 I. W. 418; (1923) A, I R. (M) 297. 
9 (5) 40 Ind Qas. 88; 41 B.466; 19 Bom. L. R. 
22, 
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“not transgressed by this course of action as 


all the Courts had been concerned with was to 
find out whether particular properties claim- 
ed by the plaintiff fo be joint family properties 
were at the date of suit joint or separate, that 
is precisely the case here. In our opinion the 
question under section 91 of the Evidence Act 
does not really arise as we hold, confirming 
the view of the Munsif (the lower Appel- 
late Court does not base its decision on 
Ex, XXI) that Hx. XXI can only be regard- 
ed as a list of properties handed to each 
sharer by an independent person either by lot 
or in order of seniority and that as it contains 
no words from which we can construe that it 
was intended to effect a partition of status; 
we come to bhe conclusion that if was a de 
facto division into specific shares following a 
prior division of status. No question of its 
inadmissibility accordingly arises. 

The next point is the objection to Ex, 
XVIII. 


Exhibit XVIII is another deed for Rs, 162 
of 100 Palmyra trees by Guruswami Nadar on 
10th February 1884, It is witnessed by 
plaintiff and son and one of the cousins. It is 
said this ought to be registered under section 17 
of the Registration Act either of 1871 or 1908 
as*creating an interest in immoveable property 

* of the value of Rs, 100, Reliance for appellants 
is placed on Sukry Kurdeppa v. Goondakull 
Nagi Rêddi (6) where a lease of palm and 
date trees for 5 years was held to require 
registration, Holloway, A. O, J., observed that 
a document with respect to trees may or may 
not erequire registration according to the 
oharagter of the transaction. This may con- 
template the trees ina state of attach- 
ment toeor detachment from the soil and the 
interest passed will be respectively moveable 
or immoyeable, The case was decided under 
the terms of the Registration Act, 1864, 
section 18. There was in that Act no defini- 
tion of immoveable property exempting stand- 
ing, timber, growing crops or grass asis the 
case in ‘the Acts of 1871, section 3 and 1908 
section 2 (6). In Seent Chettiar v. Santhana- 
tham Chettian (T) it was held to be more than 
a salo of standing timber’ as it was con- 
templated that the purchaser should derive a 


(6) 6M H.C. R.T 


(7) 20 M. 58 ; BM. Ts J. 281 ; 7 Ind, Deo. (N. 8.) 
1 (E. B) 


benefit from the further growth of the thing 
sold from further vegetation and from 
the nutriment to be afforded by the land.’ 
Vaughan Williams, J., in Marshall.v, Green (8), 
As pointed in Natesa v. Thangavelu (9) which 
concerned a lease for two years of Palmyra 
trees—there was in the ease in Seent Chet. 
tiar v. Santhanatham Chettiar (T) a limitation 
on the transferor’s enjoyment of the land as 
such, there was none in that case [Natesa v. 
Thangavelu (9)] and there is none, as far as we 
are able to see, here. In the latter Madras case 
both the case in Sukry Kurdeppa v. Goonda- 
kull Nagi Reddi (6); and Seeni Chettiar v. 
Santhanatham Chettiar (7) are distinguished 
and, in our opinion, Hix, XVIII falls distinctly 
under the law as laid down in Natesa v., 
Thangavelw (9) and that the latter ought to 
be followed. It follows that this objection 
fails, 


As to Er. IIL---This is a similar Othi deed 
of the same day the same reasoning applies, 
It is executed by Nainar Nadar, one of the 
divided cousins, and attested by the plaintiff 
and his cousins. It is objected that as Ex, III 
contains a recital between third parties it is 
not admissible to prove title, But in our 
opinion there is no ground for this objection 
as the question really is whether the brothers 
were divided and whetber the attesting bro- . 
ther must be taken to know the contents of 
the document. 


As to Ex. J—This is an Othe doed executed 
on 10th July 1891 by Gurusami Nadan of 
land “ remaining under my enjoyment as 
ancestral property ”’ and is witnessed by 
plaintiff and D. W. 5 (a divided cousin), This 
is utilised to prove an individual dealing 
with land which had formally formed part of 
the family property. It will be observed’ 
that Egs. XVIII, III (and it is said also 
Ex, C) in the case:are Othi deeds of even 
date each mortgaging trees on the shares of 
three out of four of the sharers. In so far 
as the deeds are attested by the other sharers,. 
it appears to us that this shows ‘that they 
assented to the alienations and acknowledged . 
that they have no interest in the subject- 
matter of the document each attests; though 


(8) (1876) 10. P. D. 35 ; 451. J. C. P. 183; 33 L- 
T. 404; 24 W. R. 176. 

(9) 23 Ind. Cas. 102; 38 M. 883; 15 M. L. 'T, 287; 
(1914) M. W. N. 827. 
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they before partition would have had an 
interest in.such subject-matter. This appears 


to us to be.a statement against interest in the 
case of each such attestor, and to be, therefore, 


admissible under section 32. of the Evidence. 


Act. It is clear we think that the attestors, 
in the circumstances of the case, musi have 
known the contents of these doouments. They 
were all made on tho same day and each of 
the divided attestors was, certainly as to three 
and most probably as to all, the executant 
of a similar document himself. It is suggested 
that they executed these deeds for the purpose 
of liquidating each of his share of the family 
debt—it may be so. The plaintiff's .evidence 
was entirely discredited in both the lower 
Courts and, in our opinion, the evidence objec- 
ted to was rightly admitted. His evidence as 
to the properties acquired under Hx. B also 
disoredited. The matter is then resolved into 
a. simple question of fact on the evidence and 
the defendant’s version has been accepted. 

There is a patent mistake in the decree of, 
the Lower Appellate Court, The appeal was 
dismissed’ with costs except as regards item 5 
as to which there was no order as to costs. 
The decree, however, directs that each party 
shall bear his own costs, We must, therefore, 
dismiss the appeal with costs both here and 
in the lower Appollate Court. Memorandum 
of objections is allowed, but there will be no 
order as to costs. 

VAN, V. 

8..D, 


Appeal dismissed, 
Oross-objection allowed. 


TR 


PATNA HIGH COURT, 


APPEAL FROM APPELLATE DEOREE No, 1288 
oF 1921. 


July 28, 1923. 


Present :—Sir Dawson Miller and Mr, Justice 
re k 
Kulwant Sahay. 
HAZARI LAL SAHU AND ANOTHER— 
PLAINTIFFS —APPELLANTS 
TO wersus ` 
AMBICA.GIR AND OTHERS—DEFENDANTS— 
‘" "RESPONDENTS, 
6 Act (VIII of 1885), ss. 105, 107— 
civil Datars Hade a Y n 1908), s. 141, O. VI, 
r. 14.—Landlord and tenant-—Enhancemeni of rent, 
application for—Signing and vertfication—Applica- 
tion on behalf of all landlords~-Subsequent withdraw- 
al of same, effect of. 
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Seotion 141 of the Civil Procedure Code does not 
apply to applications under section 105 of the 
Bengal Tenancy Act. Seotion 107 of the Bengal 
Tenancy Aob makes the procedure for the trial of 
suits laid down in the Code of Civil Procedure applic- . 
able to proceedings under section 105 of the Act, and 
not to applications initiating the proceedings. The 
section has not the effect of making the provisions 
contained in the Civil Procedure Code relating to the 
signing and verification of plaints applicable fo an 
application made under section 105 of the Bengal 
Tenanoy Aot. [p. 7, col. 1] 

There is no rule that a parson named as a oo-plaint- 
iff is not to be treated as a plaintiff unless he himself 
signs and verifies the plaint, 


Mohini Mohun Das'v. Bungst Buddon Saha Das, 5 
Sar. P. C.J. 498;8 Ind. Deo, (N. S.) 996; 17 Cal. 
580, followed. [p. 7, col. 1.] 


Where an application under section 105 of the 
Bengal Tenanoy Act is filed on behalf of all the land- 
lords, the subsequent conduct of some of them in re- 
pudiating the authority of the others to sign the appli- 
cation on their behalf and retiring from the case will 
not attract the provisions of section 188 of the Aot 
so as to defeat the application, if the other joint land- 
lords ohoose to proceed with it. [p. 7, col. al 

Messrs, B. N. Mitter and Subal Chandra 
Musumdar, for the Appellants, 


Mr. S. N. Bai, for the Respondents. 
JUDGMENT, 


Kulwant Sahay, J.—This appeal arises 
out of an application for settlement of fair 
rent under section 105 of Ithe Bengal Tenancy 
Act in respect of the holdings of certain tenants ° 
having occupancy rights and paying money 
rents to the proprietors, The application 
purported to be made by the entire body of 
landlords holding 16.annas proprietary interest 
in mouza Rampur, bearing Touze No, 841, and 
the application was really for enhancement of. 
rent under section 30 (b) of the Bengal Ten- 
ancy Act on the ground of rise in the 
average local price of staple fodd crops 
during the currency of the rent, The tenant- 
defendants filed written statements taking 
various objections fo the enhancement of the 
rent, 

“One of the objections related to the main- 
tainability of the application on the ground 
that all the proprietors had not joined in 
making the application nor had if been filed 
with the consent of all of them, #fd, therefore, 
it was not maintainable under section 188 of 
the Bengal Tenancy Act. . 


The learned Revenue Officer held that all 
the co-sharar landlords jointly interested in 
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Toust No, 841 had joined in the application 
and that it was filed with their express or im- 
plied consent and the application was, therefore, 
. maintainable, Upon the merits hə enhanced 
the rent to the extent of 1/6th in the rupee and 
settled the rent so enhanced to be the fair 
rent of the holdings in dispute. 


Against the decision of the Revenue Officer 
the tenants went in appeal before the Special 
Judge, and the only ground taken by them in 
appeal was that the application under sec- 
tion 105 could not succeed because all the 
landlords had not joined as plaintiffs, and that, 
therefore, the provisions of section 188 of the 
Bengal Tenancy Act had been contravened. 


’ The application under section 105 contains 
the names of all the recorded proprietors of 
the Touzi but the verification of the applica- 
tion was not signed by all of them individu- 
ally, some of the applicants having signed 
the same for themselves as well as for 
some of the other applicants, Sheonandan 
Singh signed it for himself and for his 
brother Ram Parsan Singh ; Panchoo Singh 
Singed it for himself, and for Sabha 
Singh and Surajnath Singh; Singbasan 
Singh signed it for himself and for Bishundeo 
Singh, Sheodhari Singh and Tej Bahadur 
Singh and Ramchandra Singh, On the 8th 
and 17th September 1920 Sheonandan Singh, 
Rampaesan Singh, Sabha Singh, Surajnath 
Singh and Ramchandra Singh filed two appli- 
casions before the Revenue Officer to the 
effect that the application had been filed with- 


out their knowledge and permission and that. 


they were not parties to it. The learned 
Revenue Officer held that the original appli- 
cation under section 105 had, asa matter of 
fact, had been filed with the express or implied 
consent of these co-sharers, and that tho 
applications of the 8th and 17th September 
were subsequently filed by them, because 
fhey had been pressed by the tenant defend- 
ants, who were their co-villagers and the 
majority of whom were their castemen, to 
retire from the case, He referred to the fact 
that on a previous date all the applicant land- 
lords, including those who had filed the 
petitions on the 8th-and 17thof September 
1920, had appeartd before him and the case 
was proceeded with in their presence and no 
objection was then raised by them that the 
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application had not been filed with their 
knowledge and under their authority. 


On appeal, tho learned Special Judge agreed 
with the Revenue Officer that, go far as the . 
applicants other thaniSabha Singh and Suraj- 
nath Singh were concerned, they had 
authorized the filing of the application and the 
verification thereof by the other applicants 
named above; but as regards Sabha Singh and 
Surajnath Singh he held that Panchoo Singh 
who had signed the application for them, had 
no authority to do so. He held that an 
application for settlement of rent under 
section 105 was a suit, and that, according to 
section 141 of the Oode of Civil Procedure, 
the procedure provided in the Code applied to 
proceedings under section 105 of the Bengal 
Tenancy Act and-that, therefore, the provisions 
of O. VI, r. 14 of the Code relating to the 
signing of pleadings by parties must be observ- 
ed in filing an application, and a person sign- 
ing the application for another must be duly 
authorised by him to sign it. He referred to 
a statement made on behalf of the applicants 
under section 105 to the effect that Sukhram 
Singh, father of Sabha Singh and Surajnath 
Singh, authorised Panchoo Singh to sign the 
application on their behalf ; and he held that 
if Sukhram Singh was the managing member 
of the joint family consisting of Panchoo 
Singh, Sabha Singh and Surajnath Singh, and 
as such managing member gave authority to 
Panchoo, then Sukhram himself was. a co- 
sharer landlord and should have been one of 
the applicants, and as, in any event, noautho- 
rity had been obtained by Panchoo Singh 
from Sabha Singh and Surajnath Singh to 
institute the proceedings in their behalf the 
provisions of section 188 of the Bengal Ten- 
ancy Act had been contravened and the 
application was not maintainable. 


In the ifirst place, it is doubtful whe- 
ther ® proceeding under section 105 of 
the Bengal Tenancy Act is a suit. In 
Chiodich v. Tulsi Singh (1), it was held 
by a Division Bench of the Caloutta High 
Court that an application under section 105 
of the Bengal Tenancy Act cannot be 
regarded as a suit, In the second place, 
section 141 of the Code of Civil Procedure 


re 18 Ind. Cas. 180; 40 O. 428; 170. WN. 
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provides that the procedure provided in this 
Code in regard to suits shall be followed, as 
far as it can be made applicable, in all 
proceedings in any Court of civil jurisdiction. 
The proceeding in the present case was 
initiated in a Revenue Court before a Revenue 
Officer and not in a Court of Civil jurisdiction 
and, in my opinion, section 141 of the Code 
has no application to applications under 
section 105 of the Bengal Tenancy Act. It 
has, however, been pointed out by the learned 
Vakil for the respondents that section 107 of 
the Bengal Tenancy Act provides that, in all 
proceedings under section 105, 105 (A) and 
106, the Revenue Officer shall, subject to 
rules made by the Local Government under 
this Act, adopt the procedure laid down in the 
Code of Civil Procedure for the trial of suits, 
Now, this section makes the procedure for the 
trial of suits laid downin the Code of Civil 
Procedure ‘applicable to proceedings under 
seation 105 of the Bengal Tenancy Act, and 
not to applications initiating the proceedings. 
In my opinion it does not make the provisions 
contained in the Code of Civil Procedure 
relating to the verification of a plaint applic- 
able to such proceedings. But, even assuming 
that the provisions contained in O, VI, r. 14 of 
the Code relating to the signing of the plaint 
are applicable, I think the provisions have been 
materially complied with in the present case. 
There can be no doubt that Sabha Singh 
and Surajnath Singh did authorize Panchoo 
Singh to sign the application on their behalf 
as was found by the learned Revenue Officer. 
The conduct of those two persons before they 
filed their applications on the 8th and 17th 
September 1920 makes this point clear. As 
has been pointed out by the Revenue Officer, 


these persons appeared before him on the 26th’ 


July 1920 and proceeded with the trial in the 
usual way without raising any objection. If 
that is so, then any formal defect in signing or 
verifying the application will not make the 
application incompetent. As was pointed out 
by the Privy Council in the case of Mohini- 
mohun Das v. Bungsi Baddan Saha Das (2), 
there is no rule that a person named as a co- 
plaintiff is not to be treated as a plaintiff un- 
less he signs and verifies the plaint. Sec- 
tion 188 of the Bengal Tenancy Act provides 


(2) 17 O. 580; 5 Sar. P. O. J. 498; 8 Ind. Des. (N. S.) 
926. 
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that, “where two or more persons are joint 
landlords, anything which the landlord is, under 


this Act, required or authorized to do must be | 


done either by both or all those porsons act- 
ing together, or by an agent authorised to act 
on behalf of both or either of them.” Here 
all that was necessary was that the applica- 
tion under section 105 should be filed by or 
on behalf of all the joint landlords, this was 
the thing which the landlords were authoriz- 
ed by the Act to do, Tho application appears 
ta have been filed by all of them, and the 
subsequent conduct of some of the joint land- 
lords in repudiating the authority of the 
others to sign the application on their behalf 
and retiring from the case will not attract the 
provisions of section 188 so as to defeat the 
application if the other joint landlords choose 
to proceed with it, 


As regards the observation of the learned 
Special Judge that if Sukhram Singh is the 
managing member of the joint family con- 
sisting of himself, Panchoo Singh, Sabha 
Singh and Surajnath Singh, he was a neces- 
sary party to the application, it is to be noted 


that it is admitted by both parties before us’ 


that Sukhram Singh is not a recorded pro- 
prietor, All the recorded proprietors of the 
Touzi are named as applicants in the applica- 
tion and the absence of the name of Sukhram 
Singh, even if he be the managing member, 
will not make the application illegal if the 
persons who are recorded as proprietors are 
all joined ia the application. I am, therefore, 
of opinion that the learned Special Judge was 
wrong in holding that the application under 
section 105 could not be maintained by reason 
of the provisions of section 188 of the Bengal 
Tenancy Act. It appears from his judgments 
that no ground was taken before him as 
regards the merits of the case; thé only 
ground upon which the decision of the 
Revenue Officer was assailed before him was 
that the application could not be maintained 
under the provisions of section 188 of the 
Bengal Tenancy Act. This ground having 
failed the decision of the Reveyue Officer 
must be contrmed, 


The result is that the appeal succeeds, the 
decision of the Special Judge is set aside and 
that of the Ravenue Officer is restored. The 
appellants are entitled to their costs in thig 
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appeal and in the Court of Appeal below. 
The order for costs made by ‘the Revenue 
_ Offiebr will stand, 


‘Dawson Miller, C, J.—I agree. 
Z, K, Appeal allowed. 


LAHORE HIGH COURT. 


SECOND CIVIL APPEAL No, 2688 oF 1920, 


Present :—Mr. Justice Harrison and 
Mr. Justice Moti Sagar, 


November 14, 1993, 


THE MUNICIPAL COMMITTEE oF 
JHANG—DEFENDANT—~APPELLANT 


versus 
DEVI DIAL—Pramntirr—REsPoNDENT, 


» Punjab Municipal Act (III of 1911), s. 175—Order 
directing removal of encroachment—Court, power of, 
to interfere, 

“Where a Municipal Committea directs, under the 
provisions of section 175 o` the Punjab Munioipal Act, 
the removal of a structure as constituting an en- 
croachment on a street and the action of the Com- 
mittee is found to be intra vires and not actuated 
by dishonesty or malice the Court cannot interfere 
with ib merely because in the opinion of the Court it 
is unnecessary in the public interest to remove the 
structure. F 

Nayar Valab Narsi v. Municipality of Dhandhuka 
12 B. 490; 6 Ind. Deo. (N. 8.) 810 ; Ollivant v. Rahim- 
tula Nur Mahomed, 12 B. 474; 6 Ind. Dea. 799, distin- 
guished? 


Second Appeal from the decree of the Dis- 
trict Judge, Jhang, at Sargodha, dated the 27th 
August 1920, modifying that of the Munsif 
2nd class, Jhang, dated the 19th March 1920. 


Dr. Gokal Chand Narang, for the Appellant. 
Metha 4min Chand, for the Respondent. 


‘JUDGMENT —The Municipal Committee 
of Jhang, acting under the provisions of sec- 
tion 175 of the Municipal Act (III of 1911), 
ordered the plaintiffs-respondgnts to remove 
certain structures which encroached upon a 


street, and, on their failure to comply, the 
Committee removed them. ‘The plaintiffs 
instituted two separate suits praying for de- 
clarations that the sites under these erections 
where their exclusive property and that the 
resolution directing their removal should be 
cancelled, The suits have been decreed by 
both the lower Courts and the declarations 
have been given ; but, as the Committee has 
never denied the title of the plaintiffs and as 
the erections have actually been removed, it is 
impossible to see what satisfaction the plaint- 
iffs can get from the declarations or :what 
possible result they can have. The plaintiffs 
did not ask for damages and none have been 
awarded, The Committee has appealed, pre- 
sumably with the idea that the decisions may 
form a dangerous precedent, 


The finding of the District Judge was that 
the structures were on the street and that the 
action of the Committee was intra vires, He 
was not satisfied that it was bona fide as ib 
appeared to him to be capricious and arbit- 
rary. He thought that the structures were 
not obstructions because, in his opinion, they 
caused practically no inconvenience to any- 
body. The question before ua is, whether, in 
these circumstances, the action being admit- 
tedly intra vires, any suit lies and whether 
the decision of the Committee oan be ques- 
tioned. Various authorities have been quoted. 
the Committee relying upon Harji Mal v, 
Municipal Committee Delhi (1), Abdul Samad 
y. Municipal Committee of Delhi (2), and Muni- 
cipal Committee Rohtak v. Karimuddin (8), 
while the respondents rely on Nagar Valab 
Narsi v. Municipality of Dhandhuka (4), and 
Ollivant v, Rahimtula Nur Mahomed (5), The 
findings in these Bombay rulings in no way 
assist the respondents, and, moreover, the point 
in its extreme form as urged by the respon- 
dents does not really arise in this case. The 
District Judge has used the words “bona fide” 
and has found that the action was not bona 
fide. The body of the judgment, however, 
shows that he has not used these words in 


(1) 29 Ind. Cas. 766; 107'P. L, R. 1915; 67 
P. W. R. 1915. 

(2) 35 Ind. Cas. 877 ; 75 P. R. 1916 ; 140 P, L. R. 
1916 ; 154 P. W. R. 1916. 

(8) 46 Ind, Oas. 571 ; 6 P. R. 1919 ; 195 P. W. R. 
1918 ; 11 F. L, R. 1919. 

(4) 12 B. 490 ; 6-Ind. Deo. (N.S.) 810. 

(5) 12 B. 474; 6 Ind. (Deo. N. 8.) 799, 
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their true sense and what he means is“ un- 
necessary. It was alleged that improper 
influence had been brought to bear on the 
Committee, but he has not found that this 
was so. He has merely substituted his 
opinion as to the advisability and necessity of 
removing the structures for that of the Com- 
mittee. In doing so he has acted wholly 
ulira vires and has arrogated to himself powers 
which he had not got. We, therefore, hold, 
accepting the finding of fact of the learned 
District Judge, that the action of the Com- 
mittee being shown to be intra vires and there 
being no finding that it was in any way dis- 
honest or malicious, the question of whether 
ib was necessary in the public interest to 
remove the structures did not arise any more 
than did the question of title, 

We accept the appeals and dismiss the suits 
of both the plaintiffs, 

The costs of the defendant Committee will 
be borne throughout by the plaintiffs in both 
cases, 


Z E. Appeal accepted, 


PATNA HIGH COURT. 


` APPEAL FROM ORIGINAL DECREE 
No. 68 oF 1919. 


November 14, 1922, 


Present :—Mr, Justice Das and 
Mr, Justice Adami. 


Babu KANHAI LAL KHEMKA 
AND OTHERS—— APPELLANTS 
versus 


Babu THAKUR THAKUR PRASAD 
SINGH AND OTHERS—~RESPONDENTS, 


Hindu Law—Minor—Guardian— Mortgage of minor's 
property by guardian— Necessity. Benefit to minor— 
Inquiry by morigagee—Minor, whether can approbate 
part of transaction and repudiate rest. 


- A minor cannot be allowed to approbate a trans- 
action in so far as it has given an estate to him and 
to repudiate the liability that arises from the 
transaction. 


I C3 
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In dealing with the guardian of a minor, a person 
who lends money to the minor on the security of his 
property, is bound to enquire into the necessities for 
the transaction into which be is invited by the guard. , 
ian to enter and to satisfy himself that the guard- 
ian is aoting in the partioular instance for the bene- 
fit of the minor. But he is under no duty to enquire 
into the necessity for an altogether different trans- 
action which has made the propoesed transaction in- 
evitable. Provided the necessity for the loan has 
not arisen from any misconduct to which the lender 
is or has been a party, he is not affected by the pre- 
cedent mismanagement of the estate by the guardian. 
[p. 18, col. 1.] 


What has to be considered in such a case is the 
actual pressure on the estate, the danger to be avert- 
ed, or the benefit to be conferred upon it in the par- 
tioular instance. [p. 18, col. 1.] 


Messrs, Hasan Imam, Sultan Ahma, P, 
Dayal, Sambhu Saran and Jadubans Sahay, 
for the Appellants. 


Messrs, P. K. Sen, 8. M. Mullick, A. B. 
Mukherji, N. C. Sinha, Rai T. N. Sahay and 
Bhagwan Prosad, for the Respondents. 


JUDGMENT, 


Das, J.—This was a suit by the appellants 
to enforce a mortgage-bond as against the 
respondents. The mortgage-bond was execup- 
ed on the 30th October 1916 by defendant 
No, 1 who was and still isa minor, through ° 
his father and natural guardian, defpndant 
No, 7, as principal and by defendants 2 to 6 (of 


" whom defendants Nos, 4, 5, and 6 are minors) 


as sureties fo secure an advance of Rs. 34,000 
made bythe plaintiffs to defendant No. 1 to 
enable him to pay the balanee of the considera- 
tion money due in respect of a property pur- 
chased by defendant No. 1 from the defendants 
Nos, 2 to 6, The learned Subordinats Judge 
has given the plaintiffs a personal decree as 
against defendants Nos. 2 and 8 and has dig- 
missed the suit as against the defendants other 
than defendants Nos, 2 and 3, 


The facts are these, On the 11th September 
1916 certain porperties belonging to the defen- 
dants second party (defendants Nos. 2 to 6) 
were sold at a sale held in pursuance of a mort- 
gage-decrea that had been obtaines by Tilak- 
dhari Lal and another against the defendatits 
second party. The mortgage-claim was for 
Rs, 1,02,330 and the properties were sold to 
the decree-hqlders for Rs, 73,200. It was-open 
to the defendants second party to apply under 


. . 
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O. XXI, r. 89, to have the sale set aside on de- 
positing in Court a sum equal to five per cent. 
“ of the purchase-money and the amount speci- 
fied in the proclamation of sale as that for the 
recovery of which the sale was ordered, but it 
was necessary for them to make the applica- 
tion on or before the 80th October, after which 
date no application for setting aside the sale 
could be entertained by the Court, The dofen- 
dants second party seb about to obtain a loan 
of Rs. 1,06,011-8-9, the amount which it was 
necessary for them to deposit in Courb under 
O. XXI, r. 89 of the Code, It so happened that 
the Rani of Jheria, the aunt of defendant No. 1, 
had. made a promise to defendant No. 7, the 
father of defendant No. 1, to make a gift of 
money to enable defendant No. 1 to purchase 
immoveable properties. Defendant No. 7 
entered into negotiation with the defendants 
second party for the purchase of the proper- 
ties which had already been sold to Tilak- 
dhari Lal, and the defendants second party 
agreed to sell those properties to defendant 
No. 1 for Rs. 1,06,011-8-9, The Rani of 
Jheria approved of the transaction, and sent 
Rs, 79,000 to defendent No. 7, Rs. 75,000 
for the purchase of the properties in ques- 
tion and Rs. 4,000, for the expenses of the 
family. It is the case of defendant No. 1 that 
the Rani never agreed to pay anything more 
than Rs. 75,000 for the purchase of the pro- 
perties, but the learned Subordinate Judge has 
found, and I think rightly, that defendant No.7 
expected to procure the balance of the consi- 
deration money from the Rani. The sale-deed 
wal executed by the defendants second party 
in favour of defendant No. 1 on the 24th Octo- 
ber 1916, but the consideration money was not 
paid that day, as the full consideration money 
had not been received by defendant No. 7. The 
parties, however, had complete faith in the 
promise of the Rani and they believed that 
Ba, 32,000, the balance of the consideration 
money, would be sont by the Rani in time to 
enable defendant No. 7 on behalf of defendant 
No. 1 to pay off the defendants second party, 
and the defendants second party to make the 
deposit on “the 30th October. They waited 
titi the 27th October and then, realizing that 
it wag dangerous to wait any longer, since the 
sale in favour of the decree-holders would 
stand confirmed if the deposif was not made 
on or before the 80th October approached the 


* . 


plaintiffs, who happened to have been the 
bankers of the defendants second party, for a 
loan for Rs, 82,000 for the short period of three 
months. The suggestion was made that the 
plaintiffs should advance Rs. 32,000 to defend- 
ant No.1 on thé security of the properties 
purchased by him from the defendants second 
party, bub the plaintiffs, who knew the defend- 
ants second party and did not know the defend- 
ant No. 1, agreed to advance the money pro- 
vided the defendants second party joined in 
the transaction and mortgaged some of their 
exclusive properties to answer for the claim of 
the plaintiffs in case fhe securities offered by 
defendant No. 1 proved insufficient, The defend- 
ants second party readily agreed and on the 
30th October 1916 the plaintiffs advanced 
Rs, 82,000 to defendant No. 1 on the mort- 
gage executed by defendant No. 1 and by the 
defendants’ second party. It was to enforce 
this mortgage that the suit, out of which this 
appeal arises, was brought by plaintiffs in the 
Court of the Subordinate Judge of Bhagalpore 
on the 21st December 1917. 


The learned Subordinate Judge came to the 
conclusion that there was no legal necessity 
which justified the adult defendants to enter 
into the transaction of the 80th Ootober 1916, 
and as he thought that the transaction did not 
benefit the minor defendants, he declined to 
give the plaintiffs a mortgage-dearee on the 
foot of the mortgage of the 80th October. He 
thought, however, that the adult defendants 
Nos, 2 and 3 were clearly bound by their pro- 
mise, and he has given the plaintiffs a personal 
decree for Rs. 32,000 with interest as against 
the defendants Nos. 2 and 3, 


It will be convenient, first, to consider the 
lability of defendant No, 1, In starting the-en- 
quiry, the learned Subordinate Judge asked 
himself the question whether the plaintiffs 
enquried into the necessities for the loan and 
satisfied themselves, to the best of their ability, 
in relation to the person with whom they 
were dealing, that the guardian (it will be con- 
venient to refer to the defendant No. 7 
throughout as the guardian and to defendant 
No. 1 as the minor) was acting in the particular 
instance for the benefit of the minors, He 
thought that no enquiry was, or could be, 
made by the plaintiffs. He thought also that, 
had the plaintiffs made any enguiry they 
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would have seen that the transaction was not 
for the benefit of the minor as the income 
from the properties purchased by him, did 
not exceed Rs. 3,500 per year, whereas the 
interest payable on the loan (at Rs, 1-4-0 
per cent, per month) was Rs. 4,800 per year. 
The conclusion at which the learned Sub- 
ordinate Judge arrived may be stated in his 
own words: “The minor would not at all have 
been prejudiced had the proposal of the sale 
fallen through, for he would have at least got 
back to him the sum of Rs. 74,000 odd belong- 
ing to him and the circumstance that the 
purchase was made for him by his guardian 
on payment of an improper price cannot 
deprive the minor of the benefit of his own 
money and also legalise an improvident act of 
the manager.” 


Speaking with all respect, I think there is a 
confusion in the train of reasoning employed 
by the learned Subordinate Judge. The trans- 
action before him was the transaction of the 
30th October, or rather the transaction of the 
30th October read with the transaction of the 
24th October, but he was throughout dealing 
with the transaction of the 24th October. 
There was no question of the “proposal of 
sale”, “failing through” either on the 28th 
October, when the proposal was first made to 
the plaintiffs for the loan, or on the 29th 
Ostober, when the negotiation for the loan 
was concluded, or on the 80th October, when 
the loan was made and the mortgage executed. 
The sale was concluded on the 24th October 
1916, and the position on the 24th October 
was this: the title in the proporties con- 
veyed had passed to the minor subject to 
the minor paying into Court the sum of 
Rs. 1,06,011-8-9 on or before the 30th Octo- 
ber. This was the legal position on the 
24th October, and what the plaintiffs had 
fo consider when the proposal for the mort- 
gage was made to them on the 28th 
October, was not the propriety of the 
sale, for the sale had been concluded on the 
24th October, but the propriety of advaneing 
Re. 32,000 fo the minor on the security of 
the properties purchased by him, 

Now, in dealing with this question, it is 
necessary, first, to see what part the Rani of 
Jheria has played in the matter. It is the 
ease of the minor bhat he purchased the 
properties in question from the defendants 


` property for the minor. 


second party for Rs. 75,000 and not for 
Rs, 1,06,011-8-9 that the Rani of Jheria having 
paid Rs. 75,000 to him had done all that she 


had undertaken todo, that the recital in the ° 


conveyance to the effect that he had pur- 
chased the properties for Rs. 1,06,011-8-9 was 
an untrue recital and that not requiring any 
money he declined to execute the mortgage- 
bond which was presented fo him for his 
signature and was ultimately coerced into exe- 
outing it, The learned Subordinate Judge has 
found that the story told by the guardian on 
behalf of the minor is an untrue one and that 
he bought the properties for Rs. 1,06,011-8.9 
and not for Rs, 75,000, and that his execution 
of the mortgage-bond was a voluntary one, 


It now becomes material fo consider what 
exactly the Rani of Jheria had undertaken to 
do for the minor, The guardian describes 
himself in his evidence in Court as dependent 
on his sister-in-law, by which he means the 
Rani of Jheria and on other relations, The 
Rani of Jheria, is the sister of the wife of the 
guardian and undoubtedly maintained the 
family of the guardian. It is easy to see 
that either thé guardian or his wife must 
have pressed the Rani to make a permanent 
provision for their infant son, The evidence 
both of the guardian and of Rajani Kanta 
makes it perfectly clear that the Rani promis- 
ed to supply the funds for the purchase of a 
If the story ef the 
guardian that the defendants second party 
agreed to self the property for Rs. 75,000 is, 
as it has been, disbelieved then if must follow 
that the Rani was perfectly willing to find 
the entire capital for the transaction, «The 
evidence shows that the guardian duly in- 
formed the Rani of what he had dene,in the 
matter, and the Rani sent Rs, 79,000 to defen- 
dant No. 7. The evidence of Narendra Narain, 
one of the plaintiffs, shows that the guardian 
“expected almost every day that the balance of 
the purchase-money would reach from Jheria,” 
(page 157 paper book,) and that it was on the 
29th (T think the 29th is a mistake for the 28th) 
that the parties approached the plaintiffs for a 
short-time loan, ô 


Now, in order to determine whether the gs- 
curity is enforceable as “agginshb the minor, 
it is necessary to seo what were the represon- 
tations made to the plaintiffs and whether the 
plaintiffs cold safely have acted on these 
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vepresentations. These representations were, 
first, that the Raniof J heria, who was the 

mother’s sister of the minor, had agreed to 
' purchase the properties in question for the mi- 
nor for Rs. 1,06,011-8-9 ; secondly, that she 
had already sent him Rs, 75, 000 and had pro- 
mised to send the balance soon; thirdly that 
the properties which the minor had purchased 
from the defendants second party had already 
passed fo Tilakdhari Lal atthe sale held 
in pursuance of Tilakdhari’s mortgage-decree, 
and, fourthly, that unless the purchase-money 
was deposited in Court on or before the 30th 
October the sale in favour of Tilakdhari 
would be confirmed and Tilakdhaxi Lal would 
still have a claim against the defendants second 
party for a large sum of money. Now, there 
is no doubt that each of these representations 
was true, and the question which we have to 
determine is, whether any question of legal 
necessity arises, and, if it does arise, whether 
it has been made out. 


Now, we may look at the conveyance of the 
24th October and the mortgage of the 380th 
October either as one transaction or as two 

_ different transactions. If we look at them as 
one transaction then, in my opinion, no ques- 
tion of legal necessity arises, As I understand 
the doctrine, it has application only when the 
minor has an estate or a fund which it is the 
duty of the Court of Equity to protect as 
against the improvident act of the guardian. 
Now what was the estate of which the minor 
was in possession ? Clearly none, unless it was 
the estate Which his father purchased for 
him, But then that estate came to him by 
the Very transaction which he is now seeking 
to challenge, and the question is, whether he 
can be allowed to approbate the transaction in 
so far as it has given an estate to bim and to 
repudigte the liability that arises from the 
transaction. Now, in my opinion, we cannot 
deny validity to the mortgage unless we are 
able to set aside the transaction as a whole 
and restore the parties to the position 
which they respectively occupied prior 
to the .conveyance of the 24th October. 
But that if manifestly impossible, for Tilek- 
dhari Lal is not a party to the present suit, 
In my opinion, qnes ib is realized that the 
minor was not in possession of any estate in- 


depondently of the tranaction which he is now - 


seeking to challenge, it becomes*manifest that 


the Court cannot extend its protection to the 
minor by denying validity to the transaction 
which has brought the estate into existence. 


But it was urged that the infant was in 
possession of a fund, Rs. 75,000 in all, which it 
is the duty of this Court to protect as against 
the improvident act of the guardian, The 
argument assumesithat the infant was in poss- 
ession of the fund independently of the trans- 
action which he is now seeking to challenge. 
But, in truth, there is no substance for the 
assumption, The Rani did not make a gift 
of any money to the infant. What she did 
was to make a gift of this identical estate to 
him, It is only necessary to carefully read the 
evidence of the guardian to see what the posi- 
tion really was. The famlly was in a desti- 
tute condition and had entirely to depend on 
the bounty of the Rani. The Rani had agreed 
in Chait 1328 to provide funds for the pur- 
chase of a property for the infant and had 
asked the guardian to see if there were any pro- 
perties available for sale. Subsequently, the 
guardian met defendant No.2 (one of the defen« 
dants second party) and ascertained from him 
that he had some properties to sell. He 
thereupon went fo Jheria and told the 
Rani all that be had ascertained and gave 
her all the details, The Rani asked him 
to conclude the transaction and promised 
to send the necessary fund. He concluded 
the transaction with the defendants second 
party and sent a message to the Rani to say that 
he had done so, Thereupon the Rani sent 
him Rs. 75,000, The evidence of the guardian 
establishes beyond doubt that the Rani sent 
Rs. 75,000 to the guardian in order to enable 
him to buy for the minor the properties 
which he had agreed to buy from the defend- 
ants second party. It follows, therefore, that 
the minor became possessed of the fund, not 
independently of the transaction, which he is 
now seeking torepudiate, but as a necessary 
part of it. In my opinion, no question of 
legal necessity arises in this case. 

But, then, is may be contended, that the 
conveyance of the 24th October was one 
transaction and the mortgage of tbe 80th 
October was another, and that there is no 
foundation for the argument that the two 
ought to be considered as one transaction only. 
The contention, in my opinion, does not im- 
prove the position of the minor, If we look 
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upon the transaction of the 30th October as 
distinct and apart from the transaction of the 
94th October, then it must follow that the 
sale was concluded on the 24th Ostober and 
that there is no warrant for the view of the 
learned Subordinate Judge that, “the minor 
would not at all have been prejudiced had the 
proposal of the sale fallen through.” There 
was no question on the 30th October of the 
proposal of the sale” falling through. The 
sale was an accomplished fact and the pro- 
blem which the plaintiffs had to solve on 
the 80th October was, not whether the trans- 
action of the 24th October was for the bene- 
fit of the minor, but whether the transaction 
of the 80th October would be for the benefit 
of the minor, I know of authorities which 
lay down that, in dealing with a guardian of 
a minor, the lender is bound to enquire into 
the necessities for the transaction into which 
he is invited by tho guardian to enter and to 
satisfy himself that the guardian is acting, in 
the particular instance, for the benefit of the 
ward. But I know of no authority which impos- 
es upon the lender the further duty of enquir- 
ing into the necessity for an altogether different 
transaction which perhaps has made the pro- 
posed transaction inevitable, If the law did 
impose such a duty upon the lender, then it 
might be said that he is bound to enquire into 
the antecedent management of the estate. 
But it is settled law that, provided the neces- 
sity for the loan has not arisen from any 
misconduct tio which the lender is or has been 
a party, he is not affected by the precedent 
mismanagement of the estate. As the Judicial 
Committee has said: “the actual pressure on 
the estate, the danger to be averted, or the 
benefié to be conferred upon it, in the parti- 
cular instance, is the thing to be regarded.” In 
my opinion, if we look at the transaction of 
the 30th Ostober as distinct and separate 
from the transaction of the 24th October, the 
question of the propriety of the transaction of 
the 24th October was not one which the 
plaintiffs had to consider in entering into the 
transaction of the 30th October, The actual 
pressure on the estate, the danger to be avert- 
ed or the benefit to be conferred upon ib, was 
the thing to be regarded. 


Now, when tho facts are properly appreciat- 
ed there can be no doubt that the actual 
pressure on the estate on the 30th October 


was undoubted, the danger imminent, The ii 


failure to find Rs, 32,000 by the 30th Osto- 
ber would have involved, not the “ the 


proposal of the sale” falling through as the: 


learned Subordinate Judge has supposed, 
but the coming into existence of a larga 
claim against the minor. For what are 
the facts? The execution-sale which had 
given the properties to Tilakdbari Lal, had not 
wiped out the debt of the defendants 
second party. The total debt, for the re- 
covery of which the properties were sold, 
was Rs, 1,02,330, and the properties were 
actually knocked down at the auction 
for Rs. 78,200. The position then was 
this, that unless the defendants second 
party could deposit in Court by the 30th 
October the sum of Rs, 1,06,011-8-9, which 
included for the payment to tbe purchaser, a 
sum equal to five per cent. of the purchase- 
money, not only would the sale beiconfirmed, 
but the defendants second party would still be 
liable to pay to Tilakdhari Lal the sum of 
Bs, 29,180, At this stage the minor came into 


‘the scene through his guardian, He agreed to 


buy the properties for Rs. 1,06,011-8-9, and 
actually took a conveyance of the properties 
on the 24th October. The position on the 
24th October was this, that the properties 
had passed to the minor, subject fo his pay ing 
to the defendants second party on or before 


the 30th October the sum of Rs, 1,06,011-8-9. 


But the minor had only something like Rs, 
74,000 in his hand on the 24th October. In 
order not; only to save the properties, but to 
avoid a claim being made against him by the 
defendants second party, it was essgrttially 


necessary for him to find on or before the ° 


30th October the sum of Rs. 32,000, There 
was, therefore, not only an actual pressure on 
the estate but an imminent danger, and, in my 
opinion, the plaintiffs were justified in lending 
the money to him without enquiring into the 
question whether the transaction of the 24th 
October was, or was not beneficial to him, 


In the view which I take of the case, it is 
unnecessary to enter into the question of the 
value of the properties purchased by 
defendant No. 1, but I shall deal with it, 
as the conclusion of thé learned Subordinate 
Judge is largely based on it, Tho” learned 
Subordinate Judge was greatly impressed hy 
the fact that the properties were knocked 
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down af the auction-sale for Rs. 73,200. But 
it is notorious that the price fetched af a 
forced sale is nota true criterion for deter- 
‘mining the real value of the properties sold 
and that it forms a most fallacious basis for 
assured conclusions, It is more to the point, 
as Narendra Narain says, that the Rajah of 
Nawaggar offered to purchase the properties 
for Rs. 1,10,000, Narendra Narain explains in 
his evidence that, as the officer of the Rajah 
wanted a commission of Rs. 10,000 he declined 
to sell the properties to the Rajah of Nawag- 
gar. There is no reason to disbelieve his 
evidence, for ib seems that he filed the actual 
letter received by him from the Private Secre- 
tary of the Rajah in Tilakdhari Lal’s execution 
Case, 


Now, as to the income. The evidence of 
Narendra Narain is that the income from the 
properties at the time of the sale was about 
Rs. 6,000 per year. The learned Subordi- 
nate Judge thinks that the nett income could 
not have exceeded Rs, 3,550. The learned 
Subordinate Judge concedes that the best evi- 


dence on this part of the case would be the 


collection papers and especially the jinsi papers 
of the estate, buf he is under the impression 
that it was the duty of the plaintiffs to call 
upon the defendants second party to produce 
ethe jinsi papers, But Narindra Narain 
says definitely that he made over the jinsi 
papers to defendant No, 7. This evidence is 
inherently probable, for it is usual to 
make over all papers and documents 
connected with an estate at the time of the 
sale thereof, In my opinion, since the ques- 
tion Of the income of the estate was an im- 
portant question for the consideration of the 
learned Subordinate Judge, according to the 
case of the minor as it was presented on his 
behalf to the Court, it was the duty of the 
guardian* who was in possession of the 
materials necessary to enable the Court to 
come toa conclusion on this point, to have 
produced those materials before the Court, 
and his failure to do so, should have induced 
the Court to accept the evidence of Narendra 
Narain, m 
We are, in the absence of those materials, 
unable to say definitely what the income of the 
estate was ab the time of the transaction of 
the 24th October, But there are materials 
in the record which establish Gonclusively 


that the calculation made by the learned 
Subordinate Judge is untrustworthy and 
ought not to be accepted, 


The learned Subordinate Judge divided the 
lands conveyed into two groups: (1) the lands 
producing cash rents, and (2) the Kamat lands, 
As regards the cash rent, there was no difficulty 
whatever and the conclusion of the learned 
Subordinate Judge that it was Rs. 2,545 per 
year must be accepted as correct. As regards 
the Kamat lands, the learned Subordinate 
Judge thought that 121 acres, equivalent to 
214 bighas, had passed by the conveyance 
80°76 acres, equivalent to 143 bigkas, being 
Keari or paddi lands, 40°24, acres equivalent 
to 71 bighas being Bari or bhit lands. He 
allowed 34 mds. of nett produce from every 
bigha of the Keart lands and 20 seers of nett 
produce from every bigka of the Bari 
lands, He calculated the price at Rs. 3 per 
maund and came to the conclusion that 
Rs. 1,606 was the probable insome from 
the Kamat lands. He also allowed Rs, 25 
as the income from the mela that was held 
every year in the estate. Tho gross in- 
come, according to him, was Rs. 4,176 por 
year, Dedueting from the nagdi income, 
Rs, 75 for Government revenue Rs, 413 for 
cesses and Rs. 254 for collection charges, he 
arrived at the conclusion that the nett income 
was approximately Rs. 3,555 per year. 


Now, there are some obvious mistakes in 
the calculations made by the learned Subordi- 
nate Judge. He conceded that the kamarband: 
standard of measurement must be taken as 
the basis of his caloulation, bub according to 
that standard of measurement, 121 acres 
would be equivalent to 239 bighas4 D and 
not to 214 bighas, one acre being equivalant to 
lbigha 19 kathas and 10 dhurs. See Nil- 
money’s Survey Settlement Guide, page 129, 
Now the income from these 25 bighas of land 
16% bighas keari and 84 dighas Bari, accept- 
ing the produce per bigha and the price 
at Rs. 3 per maund as found by the learned 
Subordinate Judge, comes up to Rs, 186 per 
year. Now, itistruethat Rs. 186 per year 
is a small item when we are considering 
whether the income is Rs. 6,000 per year, as 
the plaintiffs assert, or whether it is Rs, 3,555 
per year, as the learned Subordinate Judge 
has found, but it is, in my opinion, necessary 
to see whether the investigation of the learned 
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Subordinate Judge, on the question of income 
was a careful one, and whether his conclusion 
can be accepted as approximately correct. If, as 
I shall present show, there are various items of 
income which the learned Subordinate Judge 
never took into consideration, it will be impos- 
sible to accept his conclusion on the question 
of income. 


I now come to the question whether the 
learned Subordinate Judge omitted to take 
into consideration certain classes of lands 
which have a definite value capable of being 
capitalized, The plaintiffs assert that he 
failed to take into consideration the following 
classes of lands allof which fall within the 
properties sold, (1) 75 bighas of kamat lands 
in Kita Tilaru, (2) 77 bighas of kamat lands 
in Patalia, (3) 32 acres of jote land, (4) 31882 
acres equivalent to 630 bighas of khas Ghair 
Mazrua lands (5) 52'93 acres of Jagir Chak- 
rana lands, and (6) 49°88 acres equivalent to 
98 B. 8 C. 17 Dh. of bhawli lands, 38’85 acres 
equivalent to 76 B. 15 K. 2 Dh. being Keari or 
Dhanhar lands, and 10°98 acres equivalent to 
91, B, 13 K. and 15 Dh. being Bari or wheat 
producing land. 


I will take these items one by one, There 
is no doubt whatever that the learned Sub- 
ordinate Judge entirely ignored the 75 bighas 
of Kamat lands in Kita Tilaru. The sale- 
deed of the 24th October is conclusive on the 
point. In order to understand the point, it is 
necessary to state that the conveyance was by 
Parmeshwar Narain Singh by his three sons, 
Narendra Narain, Gagendra Narain and 
Rajendra Narain, and by Randhir Prosad, the 
son of Narendra Narain, The conveyance 
recites that Parmeshwar Narain had no further 
interest in the joint family properties having 
relinquished his title thereto in favour 
of his sons, and that he had kept for his 
maintenance 100 bighas of Kamat lands in 
Mouza Kasba Mander (one of the mouzas sold) 
known as Kita Tilaru and Kita Tulshichowra. 
There can be no doubt whatever that there 
existed in Mouza Kasba Mander 100 bighas of 
Kamat land in two lots, one lot being known 
as Kita Tilaru, the other lot being known as 
Kita Tulshichowra. The fourth paragraph 
recites the contract of sale in respect of Mouza 
Kasba Mandar, Mouza Matakundi and Kita 
Patalia, “ mal with Kamat and Bakasht 
lands in the aforesaid mougas known as Kita 


Bhalgada, Kita Hathia and Kita Tilaru.” Ib 
will be noticed that Kita Tulshichowra was 
not intended to pass, but that Kita Tilaru was . 
clearly intended to pass. In order to avoid 
confusion, it ought to be stated here that the 
Kamat lands known as Kita Bhalgoda and 
Kita Hathia have an area of 121 acres and 
the income arising therefrom has been consi- 
dered by the learned Subordinate Judge. The 
fifth paragraph conveys to the minor, the 
mauzas Kasba Mander Mabakundi, and Kita 
Patalia with Kamat and bakasht lands, where- 
of details are given in schedule No. 1 of this 
deed.” The 20th paragraph recites that Kita 
Tilara measuring 75 bighas, belonging to Par-- 
meshwar Narain has been sold along with the 
properties belonging to the other executants, 
The schedule describes Kita Tilaru as follows:— 
“Kita Tilaru measuring about 75 bighas or so 
much land that may be found under Survey 
Settlement khatian and khasra,” and then the 
boundaries are given, 


What possible reason is there for doubting 
that 75 bighas of land known to the executants 
as Kita Tilaru and belonging exclusively to 
Parmeshwar Narain was intended to be and 
was in fact, conveyed to the minor, Parmesh- 
war Narain had no interest in the propertigs 
conveyed if we exclude the Kita Tilaru from 
our consideration. Why then was it necessary 
for him to join in the conveyance. It isargued 
on behalf of the defendant that what was 
conveyed was Kita Tilaru as so described in 
the Survey Settlement Khatian, and as Kite, 
Tilaru is nob to be found in the Settlement 
records, either these lands never exisféd at 
all, or they did not pass by the conveyance. 
It is quite true that the Record of Rights does 
not show that there is any block ‘of land 
known as Kita Tilaru but I do not agree that 
what was intended to be conveyed was Kita 
Tilaru as so described in the Record of Rights, 
The reference to the Survey Settlement 
Khatian was necessary as the area given in 
the conveyance was only approximately 
correct. The boundaries of the block are 
accurately given in the schedule, and there 
is no difficulty in identifying the fand sold, 

But, still, itis a matter for our consideration 
why no block of land knowit as Kita Tilaru is 
shown in the Record of Rights. I think 
there is an explanation and it is this, 


these lands are shown in the Record of 
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Rights as bhawli lands and not as Kamat 
lands. The boundaries of Kita Tilaru are 


. given in the kabala and it is possible to locate 


the block known as Kita Tilaru in the Record 
of Rights. On such an investigation, it would 
appear that Kita Tilaru is identical with 76 
B. 15 K. Dh. of Dhanhar or Keari bkawli 
lands shown in the Record of Rights. This, in 
my opinion, is the solution of the problem 
raised on behalf of the defendant. 


There is no difficulty in calculating the 
income derivable from these 76 bighas of 
bhawlt land. Taking the produce at five 
maunds per bigha, and giving the landlord a 
half share in the produce and calculating the 
the price at Rs. 8 per maund, we find that 
Rs, 570 per year is the income derivable from 
these lands. This, as I have said before, the 
learned Subordinate Judge did not take into 
consideration, 


I take the next item, 77 bighas of Kamat 
lands in Patulia. In my opinion, the plaint- 
iffs have not established the existence of 
these lands. Neither the conveyance nor the 
Record of Rights supports the case ‘of the 
plaintiffs and it is impossible to hold on 
the evidence that there are any Kamaé lands 
int Patalia. We have in the record of the 
casa the clear admission of Narendra Narain 
that there were no bhawlt or Kamat lands in 
Patalia I hold that the plaintiffs have not 
established the existence of these lands. 


But they have, in my opinion, establised 
the existence of 32 bighas of jote lands which 
is tfa next item which I have to consider, 
Now, these jote lands are lands which were 
the occupancy holdings of the raiyats, but 
which, éither by conveyance or at auction- 
sales, passed fo the landlords, The sale-deed, 
Bix, 15, elearly mentions these lands and con- 
veys them to the minor, Tho passage dealing 
with this point will be found in the 138th 
paragraph and runs as follows :— All those 
jote lands also which we the executants pur- 
chased at an auction-sale held by a Court or 
by means of a kabala executed in name or 
benam: form, are in possession of us, the 
exécutants, All thege land too are sold under 
the kabala,” But it was urged that the con- 
veyance can not decide the point, for it may 
well be that the vendors never acquired any 
of these lands or if they did acquire them, 


they were again settled with tenants. But 
the evidence is conclusive on this point. Tha 
first witness examined on behalf of defend- 
ant No, 1 is the muharir of defendant No. 1 
who on his own evidence, was in charge of 
the collections, He admits in his cross-exami- 
nation that the minor acquired 32 or 86 acres 
of jote lands from the defendants second party, 
There is also an admission of the guardian on 
this point, He says that there were 77 or 76 
bighas of jote lands in the name of 
Narendra Narain and that the kabalas and 
the sale certifictates were made over to him 
by Narendra Narain. Now 77 or 78 bighas 
are equivalent to 40 acres, but it will be safe 
to proceed on the admission of the muharrir 
and to hold that 82 acres equivalent to 
63 bighas 4 K, 4 Dh. of jote lands passed by 
the conveyance. I was pointed out by the 
learned Counsel for the defendant that these 
jote lands are nob shown in the Record of 
Rights, but the explanation is that they may 
have been reduced into possession after the 
publication of the Record of Rights. In my 
opinion it is impossible to ignore the recital in 
the sale-deed and the admissions made on be- 
half of the minor, The income derivable 
from these 32 aores of jote land, according to 
the method of calculation adopted by the 
learned Subordinate Judge, is Rs. 661-8, In 
my opinion, the learned Subordinate Judge 
should have taken this figure into his con- 
sideration, 


I now come to the next item, 31889 acres 
equivalent to 680 bighas of khas ghairmazrua 
lands. The existence of these lands ig 
established by the Record of Rights and is, 
recognised by the learned Subordinate Judgo, 
But the learned Subordinate Judge has deolin- 
ad fo take these lands into his consideration, 
for he does not think that “any income 
used to be had from these lands at the 
time of the sale.” The problem, whether 
“any income used to be had from these 
lands ab the time of sale” could only be 
solved by the production of the books of 
account which were made over by the də- ` 
fendants second party to defendant No, 1 
and which have not been produced in the case, 
The evidence of Narendra Narain on this 
point is that, since the Bansi Railway line was 
opened, the value of lands in the locality rose 
very high, as many persons acquired lands for 
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building purpose, He says that such lands are 
let out af a premium of Rs, 100 to Rs, 300 
per bigha and af the rent of 8 as, to Rs. 4. 
According to him, the annual income from 
Bhatdiha is about Rs, 700, and that from 
Patalia is about Rs. 300, His evidence 
receives strong corroboration from the evidence 
of Purnath Singh, witness No. 4 for the 
plaintiffs. The comment of the learned 
Subordinate Judge is that the argument no 
longer applies “as the railway line has been 
discontinued.” There is, however, no evidence 
in the record that “the line has been discon- 
tinued.” In my opinion, it is impossible to 
ignore these lands which, as the evidence 
shows, are very valuable for building purposes. 
Narandra Narain is probably exaggerating the 
income derivable from these lands, and it is 
impossible to say with any confidence, what 
that income was. But these lands have clearly 
a value of their own and their acquisition can- 
not, by any stretch of imagination be regard- 
ed as a speculation, as the learned Subordinate 
Judge supposed, 


Then, there are 52°93 acres of Jagir Chak- 
rana lands. These lands are held in service 
tenure and produce no cash income. But the 
landlord is entitled to service and to resume 
the lands on the failure on the part of the 
tenants to render service. They have, there- 
fore, a value of their own which cannot be 
ignored. I ought to add that the existence 
of these lands is established by the Record of 
Rights. 


I now come to the bhawli lands having an 
area of 49°83 acres. The learned Vakil for 
the respondent admits that the learned Sub- 
ordinate Judge left them out, but he main- 
tains that their value is so small that they 
may well be ignored. The Record of Rights 
shows that there are 38°85 acres equivalent 
to 76 bigkas 15 ©. 2 Dh, of Kéart lands and 
10°98 acres equivalent to 21 B. 18 K, 15 Dh, 
of Bart land. My own view is, as I have 
already expressed, that the Keari lands mesa- 
suring 76 bighas 15 ©. 2 Dh, are identical 
with 75 bighas of Kamat lands comprising 
Kita Tilaru. I have already considered the 
question of income derivable from Kita 
Tilaru. There then remains 21 B. 12 K. 15 
Dh, of Bart land. The incomes from these 
lands would be Rs. 48-12-0 according to the 

10-3 


method of calculation employed by the learn- 
ed Subordinate Judge. 


It is possible now to see how careless the: 
investigation of the learned Subordinate 
Judge has been on the question of income. 
He has omitted to take into consideration 
various items of properties having an in- 
come of Rs, 1,466.4-0, on his own method of 
calculation, and also failed to attach any im- 
portance to the khas Ghairmazrua lands and 
the Jagir chakrana lands, which as I have said 
have a value of their own. Apart from these, 
there are, according to the Record of Rights, 
993 palm trees, TLO date trees, 33 mahua 
trees, 67 sakbua trees, 60 sisum frees, 48 
mango trees, and 49 bamboo clumps, the in- 
come from which is not wholly negligible. 
And, lastly, there is the income from Jalkar 
(khasra No. 84) and from Banker (khasra 
No, 116 and 119). In my opinion, the income 
from the different classes of land conveyed 
does not fall far short of Rs, 6,000 per year 
which, according to the evidence of Narendra 
Narain, is the income of the estate, It is 
impossible fo say that an investment of 
Rs. 1,06,011-8-9, which brought an income of 
Bs, 6,000 per year, was an improvident invest- 
ment. I hold that the mortgage-bond js 
binding onthe minor and is enforceable as 
against him, i 


I now come to the question of the lability 
of the defendants second party. There is, in 
my opinion, no escape from the conclusion 
that the transaction of the 80th October was 


for the benefit of the entire joint family and 


that the mortgage-bond is enforceable against 
them. It will be remembered that, at the 
auction-sale, held in execution of Tilakdhari 
Lal’s decree, the properties which were the 
subject-matter of that mortgage and which are 
substantially the'same as those sold to defend- 
ant No. 1 were knocked down for Rs, 73,200, 
The sale did not wipe out the lability ofthe 
defendants second party and there was every 
prospect of what other properties they had 
passing into the hands of Tilakdhari Lal. 
It was, therefore, urgently necessary for them 
to pay the decretal amount into Court on or 
before the 80th October not only to resoue 
the properties which had” already passed 
into the hands of Tilakdhari Lal, but to save 
what other properties they had. Ibis quite 
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i true that the effect of the transactions of the 


~ 


94th October and 30th October was to rescue 
these properties from the hands of Tilakdhari 


‘Lal and to vest them in defendant No. 1. 


But it was impoztant for them to save the 
remaining properties which they had and this 
they did by entering into the transaction of 
the 30th October, 


The argument cf the learned Subordinate 
Judge is this: Thea family properties were 
not all saved, but the upshot was in effect 
that the properties which would have gone into 
the hands of the auction-purchasers passed 
into those of a private’ purchaser and that 
the liability under the decree came to an end 
only to emerge in another form to fasten the 
family estate with the liability of Rs. 32,000 
at an exorbitant rate of interest by virtue of 
the bond in suit,” And then he comes to 
this conclusion, “ the benefits, if any, which 
accrued to them,” that is to say, to the minor 
defendants Nos. 4, 5 and 6, “by the acts of the 
defendants Nos, 2 and 3 followed not from 
the contracting of the loan under the bond, 
but from the sale in favour of defendant 
No, 1.” 


With all respect, Iam wholly unable to 
appreciate the argument, ‘The sale in favour 
of defendant No. 1 would have availed them 
“nothing, if the decretal amount could not 
be brought into Court on or before the 
80th October. The defendant No. 1 could 
not pay the purchase-money, and the 
decretal amount could not be deposited in 
Court on or” before the 80th October. It 
may be that the defendants second party 
could” proceed against defendant No. 1, but 
meanwhile the auction-sale would be confirmed, 
and their romaining properties would be pro- 
ceeded against, I think the mistake is in insist- 
ing on looking at the sale of the 24th October 
and the mortgage of the 80th October as 
separate transactions, whereas in substance 
they constitute one transaction. The problem 
which the managing members of the joint 
family had to solve on the 30th October was 
this :—whieh course was more beneficial to 
the interest bf the joint family, to refuse to 
join in the mortgage of the 30th October and 
to submit to the gucfion-sale being confirmed 
and their remaining properties being immedi- 
ately sold to answer for Tilakdhari’s claim 
against them, or to join in the mortgage and 


immediately save the properties and take upon 
themselves a contingent liability which might 
never arise? I have no doubt whatever that 
they acted prudently in entering into the 
transaction of the 30th October. 


“ But then,” says the Subordinate Judge, 
“what have you gained? Your liability 
under the decree is gone, but your liablility 
under the mortgage has emerged.” If the 
argument of the learned Subordinate Judge 
were at all admissible, the managing member 
of a joint family would be legally incompetent 
to borrow money to discharge a prior obli- 
gation. The immediate necessity was to save 
the properties, the properties which were not 
the subject-matter of the conveyance, The 
necessity was urgent, and the danger to these 
properties imminent. Can it be argued for a 
single moment that the liability which they 
took upon themselves under the mortgage was 
merely a substitute for the liability which 
they had under the mortgage-desree? In 
the first place, they had no reason to doubt 
that the Rani of Jheria would send the 
balance of the consideration money to defend- 
ant No, 1. They were told so by defendant 
No, 7, and they believed it, and they had good 
reason to believe it, since the Rani had already 
given the defendant No. 1 no less than 
Rs. 79,000. In the second place, under the 
mortgage-bond, their liability would only arise 
on a certain event, that is to say, in the event 
of the security offered by defendant No. 1 be- 
ing insufficient to discharge the mortgage-debt, 
Their liability under Tialkdhari’s decree was 
certain, their liability under the mortgage is a 
contingent one, Their liability under the 
decree was for the sum of Rs, 29,130, their 
liability under the mortgage, if it arises 


ab all, will only be for a very small 
sum of money, for it is inconceivable 
that the properties which have been 


mortgaged by defendant No. 1, which have an 
annual income of Rs, 6,000 and which were 
knocked down for Rs, 73,200 at Tilakdhari 
Lal’s auction-sale, can possibly sell for much 
below the price necessary to satisfy the plaint- 
iffs’ claim in the auction. Iam of opinion 
thatthe mortgage-bond is enforeeable/against 
the defendants second party, 

I would allow the appeal, set aside the judg- 
ment and decree passed by the Court below, 
and give the plaintiffs a decree in terms of the 
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reliefs claimed by them, The plaintiffs are 
entitled to interest at the bond-rate up to the 
date of the decree and also to interest at 6 per 
cent, on the decree, The defendants will have 
six months for redemption from the date of 
this judgment, ~ 


The plaintiffs are entitled to their costs 
throughout, 


Adami, J.—I agree. 


Z, K, Appeal allowed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 


SECOND CIVIL APPEALS Nos, 253-B AND 
298-B oF 1923, 


February 26, 1924, 
Present :—Mr. Baker, J. ©. 
JANARDHAN versus WASUDEO, 


WASUDEO versus JANARDHAN. 


Hindu Law—Joint family—Partition— Joint and 
solf-acquired property—Burden of proof—Manager, 
whether bound to keep accounts— Registration Act 
(XVI of 1908), s. 49— Unregistered instrument, ad- 
missibility of, in eviderice—Collateral purpose, what is. 


Where there is a nucleus of joint family property 
yielding an income, the burden of proving that items 
of property claimed as Self-acquired were not purchas. 

ed out of joint funds lies on the person asserting it. 
Property purchased out of the savings of the income 
of joint family property or by raising loans on the 
security of joint family property would also be joint. 


The manager of a joint Hindu family is not obliged 
to keep accounts while the family remains joint. 
When a partition is asked for, it takes place of the 
property as it exists in the hands of the manager. 
Although there is a severance of interest from the 
date of the suit, the property remains joint till it is 
actually divided. It is considered as one entity until 

‘the moment comes for division and each party gets 
his actual share. Any expenses which should pro- 
perly be debited to the joint family purse are taken 
out of the joint family property and cannot be debit- 
ed to any particular oo-parcener. 


Ramnath v. Goturam, 54 Ind. Cas. 


116 ; 21 Bom, 
L. R. 1179, 44 B. 179, relied on. 
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While an instrument whioh is compulsorily regis- 
trable but is;not registered, may be used in evidence 
to prove a collateral fact, to be collateral the fact 
must be independent of or divisible from the purpose 
to effect which the law requires registration. 


Kalicharan v. Lal Indar Shah, 48 Ind. Cas. 923 ; 
15 N. L. R. 31, followed. 


Appeal against the decree of the Additional 
District Judge, Amraoti, dated the 6th June 
1923, in Civil Appeal No, 40 of 1921, 


Mr. M. B. Niyogi, for the Appellants, 


Messrs, M, Gupta and K.V. Deosker, for 
the Respondents. 


JUDGMENT.—These are cross-appeals 
against the same decree and may be disposed 
of together, The suit was for partition and 
came before this Court before in Second 
Appeal No. 302-B of 1921. This Court held 
that the family was joint at the date of the 
suit, and remanded the appeal to the lower 
Appellate Court for a fresh finding as to the 
property in lists F and H. 


The only question in this appeal is as to 
whether defendants prove that the property 
comprised in these lists is their self-acquired 
property. The lower Appellate Court holds 
that it is not. It has been held that the 
family was joint up to the date of suit, Defend- ‘ 
ant No. 1 was the manager. It is also admitted 
that there was a nucleus of joint family prop- 
erty and it is not disputed that theincome of 
this property was Rs, 800 a year. The onus 
is, therefore, on the defendants ato show that 
the property which they claim as self-acquired 
is not purchased out of the joint fundg.” Ii 
purchased out of savings of the income, 
it will be joint family property. H by 
raising loans, it will also be join? unless 
the manager proves that it was borrowed on 
his own persona! responsibility. 


It has been contended that the property 
was acquired out of the income which defend- 
ant No. 1 gotas Patwari, but no evidence has 
been adduced as to what this income was, The 
family being joint and the family property 
being under the management of defendant 
No. 1, the inference would be that the Patwari 
income was thrown into the common purse. 


There is no evidence that any debts were 
incurred by defendants on their individual 
responsibility. The mortgage-deed referred to 
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in connection with Survey 46 has not been 
produced. The fact that money was borrowed 
to purchase property which was then mortgag- 


: ed to the person from whom the money was 


borrowed, is not inconsistent with the property 
being joint, With regard to the Farkhat, 
which is inadmissible for want of registration, 
the reference to self-acquired property remain- 
ing with the respective owner, has been held 
by the learned Additional District Judge to be 
an interpolation, and it certainly appears to 
be so. Apart from this, if has been held in 
Kalicharan v. Lal Indar Shah (1) that, while 
an instrument which is compulsorily register- 
able under the Registration Act, may be used 
in evidence to prove a collateral fact, to be 
collateral the fact must be independent of or 
divisible from the purpose to effect which the 
law requires registration. 


It appears to me that if the collateral fact 
to be proved is that some members of the 
family owned self-acquired property which 
was not affected by the partition, that is really 
a, clause of the farkhat excluding certain prop- 
erty from partition and as such not indepen- 
dent of or divisible from the purpose to effect 
which the law requires rogistration, Hence 
it is not a collateral facb as defined in the 
above quoted ruling, and the Farkhat cannot 
be used for the purpose of proving it, 


In tleese circumstances, I hold that the defen- 
dants have failed to prove that the property 
in question is their property self-acquired 
without the? assistance of the joint family 
funds and the defendants’ Appeal No. 253-B of 
1923¢must be dismissed with costs, 


The plaintiffs’ cross-appeal No. 298-B of 
1928 deals with two points, First, they claim 
profits from the date of suit and, secondly, they 
state there is an error with regard to costs, 


As regards profits the appellants rely on 


Bamaswami Aiyar v. Subramania Aiyar (2). 


The latest authority on the point is Ramnath 
v. Goturam (3) in which it was held that the 
manager of a joint family is not obliged to keep 
accounts while the family remains joint and 

(1) 48 Ind. Cas. 923/15 N. L. R. 31. 

(2) 74 Ind. Cas. 804; 43 M. L. J. 406 at pp. 409, 410; 
16 L. W, 297 ; (1923) A. I R. (M) 147; 46 M. 47. 

(8) 54 Ind. Cas, 115; 44 B. 179; 21 Bem. L. R. 1179, 
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when a partition is asked for, partition takes 
place of the property as it exists in the hands 
of the manager. Although there is a sever- 
ance of interest from the date of the suit, it 
does not follow that the family property does 
not remain joint till it is actually divided. 


The joint family property is considered as 
one entity until the moment comes for divi- 
sion and each party gets his actual share. Any 
expenses which should properly be debited to 
the joint family purse are taken out of the 
joint family property and cannot bo debited to 
any particular co-parcener. The present case 
is not one in which the plaintiffs have been 
excluded. They are themselves in possession 
of a part of the joint family property and on 
the plaintiffs’ contention the defendants would 
be entitled to ask for profits of that share, 
This would give riso to the difficulty referred to 
in Ramnath v. Goturam (8) (above quoted) viz., 
that immediately after the suit was filed the 
person in charge of the family property would 
have to pen a separate ledger account for 
each co-parcener. 


The view of the Bombay High Court in 
Ramnath v. Goturam (8) obviates these diffi- 
culties and, on the authority of that decision, 
I hold that the plaintiffs are not entitled t 
claim profits from the date of suit. ; 


As regards costs, the lower Appellate Court 
has givən reasons for its decision and I am 
not prepared to interfere with its diseretion, 


The cross-appeal is consequently dismissed 
with costs. 


Z, K. Appeal dismissed, 
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“GOKARAN SINGH v, JOKHU SINGH 


OUDH JUDICIAL 
COMMISSIONER’S COURT. 


SECOND CIVIL APPEAL No, 306 or 1923, 
January 17, 1924. 


Present :-—-My. Wazir Hasan, A. J.C. and 
Mr. Neave, A, J. © 


GOKARAN SINGĦH—PLAINTIFP—- 
APPELLANT 
Versus 
JOKHU SINGH AND ANOTHER— 
' PDEFENDANTS—RESPONDENTS, 


Hindu Law—Joint family—Debt incurred by father 
—Decree-Execution of decree—Fumily property, 
whether liable to be sold. 


Where the managing member of a joint Hindu 
family is the father, and the other members are his 
sons, ha may, by incurring a debt, so long as it is not 
for an immoral purpose, lay the joint family property 
open to be taken in execution proceedings upon a 
decree for payment of that debt. 


Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas, 
980; 44 I. A. 126 ; 210. W. N. 698; 1 P. L. W. 557; 
15 A. L, J. 437; 19 Bom. L. R. 498 ; 26 O. D. J. 1; 33 
M. L, J. 14; (1917) M. W. N. 439; 22 M. L. T. 29; L 
W. 213; 89 A. 437 (P. a Brij Narain Rat v. Mangla 
Prasad Rad, 77 Ind. Cas. 689; 28 0. W. N. ae ee 
L. J. 984; 46 M. L J. 2 3; 5 P. L. T, 1; (1924) M. W. 
N. 68; 19 TL. W. 12; 2 P P. L. R. 41; 100. & A. L. R. 82; 
1924 A. I. R. (P. C.) b 50; 33 M M. L. T. 457 (P. C.), fol- 
lowed. 


Appeal against the decree of the Additional 
District Judge, Gonda, dated 12th July 
1923, upholding deoree of the Munsif, Tarab- 
ganj, dated 6th September 1922. 


Mr. H, D, Chandra, for the Appellant. 
Mr, S. N. Roy, for the Respondent. 


JUDGMENT .—This is an appeal from 
the decree of the Additional District Judge of 
Gonda, dated the 12th July 1923, confirming 
the decree of the Munsif of Tarabganj in the 
suit brought by the plaintiff-appellant for a 
declaration that certain property was liable 
to ‘attachment and sale, in execution of a 
simple money-deoree, which he holds against 
Anrudh Singh, defendant No. 2. The plaint- 
iff’s suit, as stated above, has been dismissed 
by both the Courts below. 


On the 2nd August 1920 the plaintiff obtain- 
ed asimple money-decree against the defend- 
ant No. 2from the Court of the Munsif of 


_INDIAN CASES . 91 


Tarabganjin the District of Gonda, In execu- 


-tion of that decree he attached a 2-annas 8-pies 


share in village Peoli, pargana Gwarich, Dis- 
trict Gonda, Objection was taken to this ab-° 
tachment under the Code of Civil Procedure 
by Jokhu Singh, minor son of ‘Anrudh Singh, 
under the guardianship of his mother. The 
Execution Court upheld the objection and 
withdrew the attachment. The suit out of 
which this appeal arises, was subsequently 
brought by the decree- holder, Gokaran Singh, 
for a declaration that the property, which he 
had originally attached, was liable to be 
attached and sold in execution of his decree, 
The defence to the suit is that the property 
attached is the property of tbe joint family 
consisting of the judgment-debtor, Anrudh 
Singh, and his minor son, Jokbu Singh, the 
two defendants in the present sub. Ib was 
admitted in the Court below that the debt in 
respect of which fhe plaintiff had obtained 
the simple money-decree, was incurred neither 
for legal necessity nor in satisfaction of any 
antecedent debt, On these premises the Court 
below has come to the conclusion, on the au- 
thority of the decision of their Lordships of the 
Privy Council in the oase of Sahu Ram 
Chandra v. Bhup Singh (1), that the family 
property is not liable to be seized in executien 
of the decree obtained in respect of a debt 
which was incurred neither for legal necessity 
nor in satisfaction of an antecedent debt. At 
this hour of the day ifis not necessary to 
discuss whether the view taken by the lower 
Appellate Court was justified og not on the 
interpretation which we may place on the 
decision of their Lordships in the case Just 
now mentioned, We are not free to interpret 
that decision according to our own, lights. 
Their Lordships have more recently interpert- 
ed it and we are bound by that interpretation, 
This has been done in the case of Brij Narain 
Rai v, Mangla Prasad Rai (2). At the end of 
their judgment their Lordships have stated 
five propositions of law in a categorical form, 
The present case falls under proposition No, 2 
which is as follows :—“ If he (the managing 
(1) 99 Ind. Cas. 280 ; 44 I. A. 1264 210. W.N. 
698 ; 1. P. L, W. 557; 15 A. L. J. 487 ; 19 Bom. L. R. 


498 ; 26 O. L J. 1 ;: 93 M. L. J. 14; (1917) M. wa 
439 > 22 M. L. T. 22 ; 6 In W. 212: 89 A. 497 (P. 6.). 


(a) 77 Ind. Cas 689 ; 28 0. W. N. 253; 21 A. L. J. 
934; 46 HL, J. 98 ; È] L. T. 1; (1989) N W. N. 6 ait 
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member of s joint undivided estate) is the 
father and the other members are the sons 
he may, by incurring debt,.so long as it is 
‘not for an immoral purpose, lay the estate 
open to be taken in execution proceeding upon 
a decree for payment of that debt.” It is 
not shown in this case, indeed it is not pleaded, 
that the debt incurred was of an immoral 
nature, It has been argued that it was of an 
illegal character and the ground of the argu- 
ment is that the bonds, on the basis of which 
the simple money-decree was obtained, were 
not executed by Anrudh Singh for considera- 
tion paid in cash but the creditor had under- 
taken to discharge certain liabilities against 
Anrudh Singh in respect of previous debts and 
that the creditor has nob shown to have 
satisfied those liabilities, We cannot permit 
this argument to be raised at this stage of the 
litigation. This defence was not taken in the 
written statement and there is no trace of it 
in the judgments of the Courts below. We 
must, therefore, hold that it has not been 
proved that the debt, for which the simple 
money-deoree was obtained, was either ‘for 
immoral or illegal purpose. It follows 
that the appellant is entitled to proceed 
against the property which he had originally 
agtached forthe purpose of satisfying the 


e decree which he holds against defendant 


No, 2. , 
Thesappeal is, therefore, allowed, the decrees 
of the Courts below are seb aside and the 
plaintiff’s suit is decreed with costs through- 
out. . 
4. K., 
. 5. 


Appeal allowed, 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 


Crviu REVISION No. 201 or 1928. 


February 28, 1924, 
Present :—Mr. Baker, J. ©. 


JAGESHWAR RAO AND ANOTHER— 
DEFENDANTS—APPLICANTS 
Versus 
GUJAB RAO—-Non-APPLICANT—PLAINTIFR, 


` Civil Procedure Code (dct Vof 1908) 8. 11—Res 
judicata between co-defendants, requisites of—~Hindu 


° 
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Law—Minor—Guardian, power of, to bind minor's 
estate—Money borrowed io pay land revenue—Estate, 
whether liable. 


Tf the relief given to a plaintiff in a suit doos not 
require or involve a decision ofany case between co- 
defendants, the latter will not be bound as between 
each other by any proceeding which may be necessary 
only to the decree which fhe plaintiff obtains. 


Cottingham v. Hari of Shrewsbury, (1848) 3 Hare, 
627 at p. 638; 66 E. R. 580, relied on. 


A guardian cannot bind his ward's estate exoept by 
a document purporting to bind it. 


Shitibat v. Tejmal, 41 Ind. Oas, 35; 18 N. Ln R. 
109, followad, 


„On a contract entered into on behalt of a minor by 
his guardian under which the guardian borrows 
money but no charge is created on the minor’s estate, 
no dearea can be passed against the minor on his 
attaining majority or against his estate, except in 
oases in which the minor's estate would have been 
liable for the obligation incurred by the guardian 
under the personal Law to which he is subjeot 


Patchu Ramajagayya v. Vajjulu Jagannadhan, 49 
Ind. Oas, 872; 42 M. 185; 25 M. L. T. 23; 9 IL. W. 229; 
36 M L.J 29; (1919) M. W. N. 148 (F. B.), relied on, 


The estate of a minor is liable for money borrowed 
by the guardian for payment of land revenue. 


Revision against the decree of the Judge, 
Small Cause Court, Betul, in Civil Suit No. 
661 of 1922, dated the 28th June 1923, 


Mr. A, O. Roy, for the Applicants. 
Mr. J. Sen, for the non-Applicant, 


Order.—The facts of this case are peculiar, 
and raise several points of law. The plaintiff 
Gujab Rao sued the defendants in the Small 
Cause Court at Betul, alleging that defendant 
No, 3, a8 guardian of the minor defendants 
Nos, 1 and 2, had exeouted a bond in favour 
of one Lakhmichand for payment of land 
revenue and that the plaintiff stood surety and 
was compelled to pay the amount to Lakh- 
michand, and he, therefore, sued to recover it 
from the defendants. The Small Cause Court 
Judge passed a decree against them, 


The defendants seek revision on the ground 
that in a previous suit between Lakhmichand, 
themselves and the present plaintiff, based on 
this very bond, ib was held that their mother 
had not executed this bond, and the suit was 
dismissed. Hence the present suit cannot 
lie, 
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It is a fact that in suit No, 238 of 1918 of 
the Court of Small Cause Judge at Betul, 
Lakbmichand sued the present applicants, 
who are minors, through their mother their 
guardian, on a bond and the present plaintiff 
was added as a surety. Hoe admitted his liabi- 
lity as surety, but the suit against the minors 
was dismissed on tihe-ground that there was 
no evidence to prove the execution of the 
bond in suit, and that, even if the bond was 
proved, no decree could be passed against 
them in view of the rulingin Tukaram Ma- 
naji Dhangar v. Ramchandra Hari Peshkar 
(1), A decree for Rs. 199-1-0 was passed 
against the present plaintiff on his own con- 
fession, 


This faot does not seem to have been 
brought to the notice of the Small Cause 
Court when it passed the present decree, 
The fact of the bond having been passed in 
Lakhmichand’s favour was mentioned in the 
plaint, and the defendants stated in their 
written statement that the suit against them 
based on it had been dismissed, but the point 
was not referred to in the judgment and the 
decree in that suit was not placed on the 
record. 


The case presents some diffculty. I bave 
no doubt that the decision in the former suit 
is not res judicata as the present plaintiff and 
the defendants were co-defendants in that 
suit, and the question of the execution of the 
bond was not in issue as between them, 
Although the present plaintiff admitted the 
bond, there was no matter directly and 
substantially in issue between the defendants, 
and no adjudication as between thetm was 
necessary for the determination of he suit, 
If the relief given to the plaintiff does not 
require or involve a decision of any case 
between the co-defendants, the co-defendants 
will not be bound as between each other by 
any proceeding which may be necessary only 
to the decree which the plaintiff obtains: cf. 
Cottingham v. Earl of Shrewsbury (2). 


The former suit was between Lakhmichand, 
the present defendants and the present plaint- 
iff, Lakbmichand was a party to the suit, 
and the present plaintiff does not claim under 
Lakhmichand. The decision in that suit was 


(1) 2N. L R.2 
(2) (1843) s Hare 627 at p. 638; 67 E, R. 530 
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one between Lekhmichand and defendants 
Nos. 1-3. and not between them and the present 
plaintiff. I am of opinion, therefore, that the 
suit is not barred by res judicata, and, this 
being so, it was open to the plaintiff to prove 
the bond. This he has succeeded in doing, 


As to the liability of the defendants to pay 
tbe amount which the plaintiff had tio pay to 
Lakhmichand, the bond does not purport to 
bind the defendants’ estate, The decree has 
not been made to bind them personally, but 
ig is also established law that a guardian can- 
not bind his ward’s estate except by a doeu- 
ment purporting to bind it: of. Jhitibat v. 
Tejmal (8), On the other hand, it has been 
found that the debt was contracted to pay 
land revenue and it is contended that the case 
just quoted is authority for the proposition 
that the estate will be bound, 


In Patchw Ramajogayya v. Vajjula Jagan- 
nadhan (4), ib was held by the majority in a 
Full Bench that on a contract entered into 
on behalf of a minor by his guardian under 
which the guardian borrowed money but no 
charge was created on the minor’s estate, no 
decree can be passed against the minor on his 
attaining his majority or his estate, except in 
cases in which the minor’s estate would have 
been liable for the obligation incurred by tho 
guardian under the personal law to which he 
is subject. In Mayne’s Hindu Law, para- 
graph 218, 9th edition, itis stated that the 
minor will be bound by the act of his guardian, 
if the act is such as the infant might reason- 
ably and prudently have done for himself, if 
he had been of full age. << 


The money was borrowed for the aan Sah 
of assessment, which is a necessary charge on 
the estate, and in my opivion the estate is 
liable. 


The application is consequently dismissed 
with costs. 


Z, K. Application dismissed. 
(3) 41 Ind. Cas. 35 ; 138 N. L. R. 109. 
(4) 49 Ind, Cas. 672 ; 42 M. 185 ; 25 M. L T. 28.: 
or Ne 229; 36 M. L. J. 29; (1919) M. W. N. 148 
F.B.) 
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RAMJI LAL v, MUNSHI LAL 
LAHORE HIGH COURT. 


SECOND CIVIL APPEAL No, 248 or 1991, 
March 31, 1924, 


Present :—Mr. Justice Harrison and 
Mr, Justice Raoof, 


RAMJI LAL AND OTHERS—~DEFENDANTS 
-—APPELLANTS 


versus 


MUNSHI LAL AND OTHERS— PLAINTIFFS 
—-RESPONDENTS. 


Construction of document —Morigage-deed-——Interesi, 
whether charge on land ~Mortgageé, remedy of. 


In a morbgage-deed the payment of interest was 
recited as an obligation to be met by the mortgagors 
yearly. It was further stated that in case of default 
the mortgagee could bring the property to sale at any 
time in order to recover the principal and interest 
and that atany time the mortgagors could redeem 
by paying the principal mortgage-money ; 


Heid, (1) that the interest was not a charge on the 
mortgaged property and the mortgagors were entitled 
to redeem the property on payment of the principal 
amount only ; 


(2) that the remedy of the mortgagee was to re. 
gover the interest due by means of a separate suit for 
sale. 


Appeal from the decision of the District 
Judg8, Karnal, dated the ist November 1920, 


Messrs, Sheo Narain, R. B, and Shamair 
Chand, for the Appellants. 
Lala Jagan Nath, tor the Respondents, 


JUDGMENT.—The only point in this 
second appeal is whether the defendants- morti- 
gagees’ are entitled to recieve the interest, 
calculated from the date of the execution of 
the deed to the date of payment, before the 
plaintiff-mortgagor can redeem the property. 
Tt has been held by the learned District Judge 
that the terins of the mortgage entitled the 
mortgagors to redeem on payment of the 
principal only. It is not necessary for us to 
recapitulate those terms in this judgment and 
it will be sufficient to say that the payment 
of interest is recited, as an obligation to be meb 
by the mortgagors yearly. It is further 
stated that, in case of default, they can bring 
the property to sale at any time in order 
to recover their principal and interest and 
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the final and all-important clause is that, at 
any time, the mortgagors may redeem by 
paying the mortgage-money and this is stated 
to be the definite sum of Rs. 2,600. There is 
no escape from this final clause, if strictly 
interpreted, and the net result would be, if 
we dismiss this appeal, that the mortgagors 
will be entitled to redeem on payment of 
Rs, 2,600 in accordance with the strict letter 
of the deed and when they have done so, 
it will be open to the mortgagees to bring a 
suit for sale and to recover by sale the amount 
due tothem. This amount willbe twelve 
years’ interest and no more, for when they 
become plaintiffs they will be debarred by the 
Law of Limitation from claiming any interest 
beyond twelve years. But, it “is contended 
they are now defendants and under Motan 
Mal v. Muhammad Bakhsh (1) the Law of 
Limitation does not apply to them. Under the 
terms of the deed they can attach no interest 
to the amount to be paid by the mortgagors 
before redemption, The interest, therefore, is 
a charge only in the sense that it can be re- 
covered by a suit for sale. They are, there- 
fore, not in the position of the defendants in 
Motan Mal v. Muhammad Bakhsh (1) and can- 
not, asa right, claim interest at all in the 
present suit, It is, however, desirable to put 
an end to this litigation, and in order to avoid 
the delay which will be caused by the mort- 
gagees being forced to bring a second suit, we 
think ib right to exercise our powers in equity 
and find that the plaintiffs will be entitled to 
redeem on payment of the principal and in- 
terest for 12 years. We now accept the ap- 
peal, in so far as to give a preliminary decree 
to this effect, considering all the facts of the 
case we direct the parties to bear their own 
costs, 

We, therefore, combine the results of the 
two suits and declare that bbe amount due is 
the total of Re. 1,872 plus Rs, 2,600, the 
principal, or Rs, 4,472, and thatif this sum -- 
be paid within six months from to-day the 
defendants shall deliver up the property to 
the plaintiff, 

The decree will be as prescribed in 
O, XXXIV, r, 7 of the Civil Procedure Cade. 


Z. K Appeal accepted. 


(1) 66 Ind. Gas. 771; 3 L. 200 ; 4 U. P. L. R (L) 
65 ; (1922) A. L-R. (lu) 254 ; 42 P. L. R. 1922. 
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SARTAJI 0, RAMJAS 
ALLAHABAD HIGH COURT. 


LETTERS PATENT APPEAL NO, 78 oF 1922, 
July 19, 1923. 


Present :-~Mr. Justico Banerji, Acting 
Chief Justice, and Mr. Justice Ryves. 


Musammat SARTAJI—DgEPENDANT— 
APPELLANT 


Versus 


RAMJAS AND ANOTHER— PLAINTIFF Ya 
RESPONDENTS, 


Bindu Law—Widow—Surrender— Transfer in fa- 
vour of daughter on occasion of marriage, effect of. 


“ Where a Hindu widow divests herself entirely of 
her estate and transfers the entire estate to the next 
revarsioner, the effect of which is an entire effacement 
of herself, it amounts to a vesting of the estate in the 
reversioner” immediately upon the making of the 
transfer, whether it is called asurrender or an a000- 
leration. Ib isnot the form in whioh the transfer is 
made that is to be looked at, but the effect whioh it 
would have on the estate itself. The mere fact that 
the transfer is mado in favour of the daughter who is 
the noxt reversioner on the occasion of her marriage 
and is daseribed as her dowry will make no difer 
ence to the nature and effect of the transfer. 


Rangasami Goundan Naciappa Gowndan, 50 
Ind. Cas. 498 ; 42 M. 523; eM L. J. 493 ; 17 A. L J. 
536 ; 290. L, J. 539; 21 Bom. È. R. rosetta W. N. 
177 4 (1919) M. W. N. 262; 26 M. L. T, 5; 10 L. W. 
105 ; 46 I. A. 72 (P. 0.) ; Bhagwat Koer v. Dhanuk- 
dhari Prasad Singh, 53 Ind. Cas. 347 ; 4T C. 466 ; 37 
M. L. J. 513 ; 17 A. L. J. 1036 ; (6919) M. W. N. 860 ; 
1 P. L. T. 1 ; 2U. P. L. R. (P. d.) 2T ; 46 I. A. 259 ; 23 
Bom. L. R. 477 ; 24 0, W. N. 274; 19 L. W. 105 (P.G.), 
relied on. 


Appeal under section 10 of the Letters 
Patent, from a judgment of the Hon'ble 
Mr. Justice Goku! Prasad, dated the 27th 
April 1922, 


Mr. S. P, Sinha, for the Appellant. 
Mr, N. Upadhiya, for the Respondents. 


JUDGMENT.—The property to which 
this litigation relates originally belonged to one 
Guptar, who died leaving his widow Musam- 
mat Raj Rani and his daughter Wusammat 
Jaipali, Raj Rani inherited the property as 
next heir to her husband. On the occasion of 
the marriage of Jaipali she executed a docu- 
ment by which she fransferred her rights in 
the husband’s property, which consisted of a 
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share of zemindari and a house, to her daugh- 
ter Musammat Jaipali. This she did in the 
year 1881. Jaipali was in possession for some 
years when she died. Raj Rani survived her. | 
Jaipali left a daughter Sartaji, who is the 
defendant in this case, Sartaji has been found 
to have obtained possession upon the death of 
Jaipali and to have remained in possession for 
more than 12 years. 


The plaintiff Ramjas is the son of Balraj, 
who was the nephew of Guptar, and is the 
next reversioner to the estate of Guptar. 
Musammat Raj Rani died in 1918 and upon 
her death the present suit was brought by 
Balraj for recovery of the property from 
Sartaji. 


The Court of first instance decreed the 
claim but the lower Appellate Court dismissed 
it, That Court was of opinion that there was 
a surrender by Raj Rani of her rights as a 
Hindu widow, and this amounted to an sece- 
leration of the reversionery rights of Jaipali. 
Upon Jaipali’s death the only person who 
could claim the property was Balraj and 
Balraj not having brought any claim in res- 
pect of this preperty and Sartaji having been 
allowed to remain in possession for more 
than twelve years, she had acquired an abso- 
lute right to the property, and the plaintiff ° 


could not recover it, : 


This decision of the lower Appellate Court 
has been reversed by a learned Judge of this 
Court solely on the ground that the transfer 
to Jaipali was made at the time ai her 
marriage and as a marriage gift. No doubt, in 
the document which Raj Rani executed in 
1881 in favour of Jaipali she says that she 
was making this transfer to her daughter as 
dowry on the occasion of her marriage. We 
think, however, that the fact that the transfer 
was made to her on the occasion of her 
marriage makes no difference so far as the 
rights acquired by Jaipali were concerned, 
Jaipali was the next reversioner to the 
estate after her mother, Her mother divest- 
ed herself of the whole estate and 
transferred it to her daughter. This amodnt- 
ed to’ an acceleration gf the right of 
her daughter to succeed to the estate of 
her father,e It was held in the oases of 
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° Rangasami Goundan v. Naciappa Goundan (1) 


and Bhagwat Koer v.. Dhanukdhari Prasad 
Singh (2), by their Lordships of the Privy 


. Council that where the widow divests herself 


-+ 


entirely of her estate’ and makes a transfer, 
the effect of which is an entire effacement of 
herself, it amouhts to a vesting of the estate in 
the reversioner immediately upon the making 
of the transfer, whether this is called a sur- 
render or an acceleration. It is not the form 
in which the transfer is made that is to be 
looked at but the effect which it would have 
on the estate itself. Ib cannot be beld that 
what was transferred by Musammat Raj Rani 
to Jaipali was the life-estate of Raj Rani by 
way of gift as such life-estate. She complete- 
ly effaced her own life-estate, and thereupon 
the right, which Jaipali would have succeeded 
to on her death, became vested in her at once. 
In this view if was a case of surrender of the 
astate, arid the fact of the surrender having 
been made on the oceasion of the marriage of 
Musammat Jaipali in the shape of a gift, 
makes no difference. Upon the death of Jai- 
pali the right to the property vested in the 
next reversioner to her father and not in her 
mother. Therefore, the fact of her mother 
being alive for a number?of years after the 
death of Jaipali does not affect the question 
of the plaintiff's righb of succession. The 
plaintiff's right to succeed accrued upon the 
death of Jaipali and that event Having taken 
place More than twelve years prior to the insti- 
tution of the suit, and Sartaji having been in 
possession for more than twelve years without 
having any right, her possession thus amount- 
ed to adverse possession and the plaintifi’s 
claim’ was beyond time and was rightly dis- 
missed by the lower Appellate Court. We 
allow tle appeal, set aside the decree of the 
learned Judge of this Court and restore the 
dearee of the lower Appellate Court with costs 
of both hearings in this Court, including fees 
in this Court on the higher scale. 


Z. Ke Appeal allowed. 


(1) 50 Ind. Cas. 498 ; 42 M. 523; 36 M, L. J. 493; 
1T A. L J. 53; 29 O. L. J. 539; 21 Bom. L. R. 640 ; 
28 0. W. N TTT ; (1919) M. W. N. 262 ; 26 M. L. T. 5; 
Jo L. W. 105; 46 I. A. 72 (P. 0.). 

9) 53 Ind. Cas. 347 ; 47 O. 460 ; 37 M. L. J513; 1T 
A. L. J. 1038 ; (1919) M. W. N. 860; 1 P. L. J. 1; 2 U. 
P, L. R. (P. 0.) 27; 46 I. A. 259; 22 Bom. I. R. ATT ; 
94 O. W. N. 274; 12 L. W. 105 (P. G). © 
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PATNA HIGH COURT. 


LETTERS PATENT APPRAL No. 54 oF 1923. 
“a January 4,. 1924, 


Present :—Sir Dawson Miller, Kt., K. C., Chief 
Justice, and Justice Sir Pr K. Mullick, 


Maharani JANKI KUBR—PLAINTIFF— 
APPELLANT 


versus 


‘BIRI BHIKHAN OJHA AND OTHERS— 
DEFENDANTS — RESPONDENTS. 


Transfer of Property Act (IV of 1882), ss. 107, Wi 
Registration Act (XVI of 19.8), ss. 17, 49~ Evidence 
Act (I of 1872), s. 91~—Agriculieral lease— Registra- 
tion, whether necessary— Unregistered lease, whether 
admissible in evidenco—Part performance, doctrine of, 
applicability of. 


By virtue of the provision contained in ‘Section 117 
of the Transfer of Property Aob, it is nob necessary 
under that Act that a lease for agricultural purposes 
should be made by a written instrument. It may be 
effected by oral agreament, and when so effected no 
registration is required, but if ib is reduced to writing, 
then, in the case of a lease from year to year or for 
any term exceeding a year, or reserving a yearly rent, 
registration would be required under section 17 of the 
Registration Act, and, if unregistered, the lease will be 
inadmissible in evidence under section 49 of the Act, 
and other evidence of its terms would be precluded by 
Section 91 of the Evidence Act. [p. 28, cols. 1 and 2.] 


Jagdish Chandra Sanyal v. Lal Mohan Paddar, 7 
Ind. Cas. 864; 13 O. L. J. 818, distinguished. 


If, however, the subsequent acts of the parties 
themselves disclose a state of affairs consistent 
only withthe existence ofan agreement mutually 
recognised and acted upon as ifthe instrument wara 
binding upon the parties, then, although the written 
document may be defective as a valid and finally 
concluded agreement, such defects may be supplied 


by the subsequent actings and conduct of the parties. 
[p. 29, ool. 1.] 


Maddison v. Alderson, (1888) 8 A.C 467 ; 52 L. J.Q. 
B. 797: 49 L. T. 308; 31 W. R. 820; 47 J. P. 821, 
Muhammad Musa v. Aghore Kumar, 28 Ind. Cas. 930; 
49 0. 801 at p. 818; 17 Bom. L. R. 420; 21 0, L. J. 281; 
28 M. L. J. 548; 19 O. W. N. 250; 13 A L. J. 229; 17 
M. L. T. 143,2 L. W. 258; (1915) M. W. N. 621; 42 
I. A. 1 (P. O.), relied on. 


A document whioh is inadmissible in evidence for 
the purposes mentioned in section 49 of the Registra-- 
tion Act, may nevertheless be admitted for a collater- 
al purpose, as, for example, to explain why- tranaferea 
under a deed imperfect through lack of registration 
was in possession, .or to prove the nature of that 
possession. [p. 295 col. 2.) 
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Jagannath Marwari v. Chandni Bibi, 67 Ind. Cas. 
31; 26 C. W. N. 65; 34 0. L. J. 482; Thakore Fatesingji 
Dipsangji v. Bamanji Ardeshir ‘Dalal, 27 B. 215; 5 
Bom L. R. 274; Jhamplu v. Kutramant, 42 Ind? Cas. 
718; 39 A. 696; 15 AL. J. 761; Varada Pillai v 
Jeevaratnammal, 53 Ind Cas. 901; 43 M. 244; (1919) 
M. W. N. 724; 10 D.W. 679;24 C. W.N. 846 6; 38 
M. L. J. 313; 18 A. L. J. 274; 2 U P. L. R. (P.O) "64; 
22 Bom L, R. 444; 46 I. A. 285 (P. O,), relied on. 


Letters Patent Appeal against the decision 
of Mr. Justice Ross. ; 


Mr. L. N. Singh, for the Appellant. 
Mr. S. Saran, for the Respondents. 


JUDGMENT. 


Dawson Miller, C. J.—The suit out of 
which this appeal arises was instituted by the 
appellant under section 106 of the Bengal Ten- 
ancy Act against the respondents, her tenante, 
claiming a declaration that the status of the 
respondents is that of occupancy ratyats and 
not raiyats holding at a fixed rate as recorded 
in the recent Revisional Survey and Settlement. 


The Assistant Settlement Officer found in 
favour of the respondents and dismissed the 
suit. 

An application in revision under section 108 
of the Act was preferred before the Settlement 
Officer who affirmed the decision of his sub- 
ordinate and dismissed the application. 


An appeal was then preferred to the Special 
Judge who reversed the decision of the lower 
Courts on the ground that the entry in the 
Record of Rights declaring that the respond- 
ents were tenants at a fixed rate was 
based upon a sanad dated 1289 F. (1882 
A. D.) granted by the predecessor of the 
appellant to the predecessor of the res- 
Ppondents but as the document was a lease 
requiring registration under section 17 of 
the Registration Act it was not admissible 
in evidence under section 49 of the Act as it 
had not been registered. 


As there was, in his opinion, apart from the 
document and the Record of Rights which was 
based on it, no other evidence by which it 
could be shown that the respondents were 
tenants holding at a fixed rate he allowed tha 
appeal and ordered the entry to be amor ded 
by recording them as occupancy tenants in- 
stead, holding at the fixed rate, 


From this decision the respondents appealed 
to the High Court. The appeal was heard by 


INDIAN GASES. "°° 


27 


Ross, J., who considered that, apart from the 
sanad, there was other evidence from which 


- the respondents’ status as tenants at a fixed, 


rafe might be proved, and on this ground 
alone he would baye remanded the case for 
further consideration by the Special Judge, 
but he was further of opinion that the 
sanad being an agricultural lease did not require 
registration, baing exempt under section 117 
of the Transfer of Property Act. He accord- 
ingly allowed the appeal, set aside the deci- 
sion of the Special Judge, and restored that 
of the Assistant Settlement Officer. The 
learned Judge did not consider the effect of 
the Registration Act or of section 91 of the 
Evidence Act in relation to leases affected by 
& written document, 


The present appeal is preferred under the 
Letters Patent from the decision of Ross, J. 


It should be stated here that the sanad has 
been found by all the Courts fo be a genuine 
document. . It grants a mukararré interest of 
the land in suit measuring 7 bighas to Biswes- 
war Ojha, the predecessor of the respond- 
ents, for an indefinite period at a fixed rent of 
Re, 1 per bigha, If itis admissible in evid- 
ence it is conclusive in favour of the respond- 
ents, In the Cadastral Survey and Record ef 
Rights, prepared some years before the recent 
Reyvisional Survey, the recorded raiyat was one 
Mahadeo Darzi, a servant of the respomdents’ 
father, who was stated to: be an occupancy 
raiyat’ holding under the proprietor and not 
under the respondents’ father amd the rent 
recorded was Re, 6. This was relied on bythe 
appellant as showing that the rent was stbject 
fo variation and not fixed, The respondents’ 
explanation was that at that time thein father 
had a temporary tenure of the whole village 
and, fearing that the raiyati interest might 
become merged in his tenure, he had the hold- 
ing entered in the farzi name of his servant, 
but that the rent was in fact paid by him and 
was always Rs. 7. Therent receipts showed 
that the rent paid was Re. 7 and not Rs. 6 all 
along. There was also an entry in the Cada- 
stral Survey record showing somestrees in the 
holding to be in possession of the mukgr- 
arridar, and it was not suggested that 
there was any other mukararriday than 
the respondents’ father or his predeces- 
sor, There *appears to have heen some 
evidence, therefore, apart from the sanad from 
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which an inference might possibly be drawn 
as to the status of the respondents although 
the learned Special Judge had stated that 
there was no such evidence, 


The main question for determination is 
whether the sanad is admissible in evidence as 
held by Mr, Justice Ross. By section 107 of 
the Transfer of Property Act (Act IV of 1882) 
leases of immoveable property from year to 
year, or for any term exceeding one year, or 
reserving a yearly rent, can be made only by 
a registered instrument. The present lease 
comes within that description. By seotion 117 
of the Act none of the provisions of Chapter 
X (which includes section 107) apply to 
leases for agricultural purposes, It is, there. 
fore, not necessary under the Transfer of Pro- 
perby Act that a lease for agricultural purposes, 
which the*present lease is, should be made by 
a written instrument. It may be effected by 
oral agreement and when so effected no regis- 
tration is required, but if it is reduced, to writ- 
ing then, under the Registration Act, certain 
consequences follow. Section 17 of the Regis. 
tration Act of 1908 provides that certain 
documents, including leases of immoveable 
property from year to year, or for any term 
exceeding one year, or reserving a yearly rent, 
shall be registered if the property tio whioh 
they relate is situatein a district in which, 
and if Shey have been executed on or after the 
date on which, any of the previous Registration 
Acts from 1864 up to 1908 applies, The Indian 
Registration Act [II of 1877 was in force on the 
date when the sanad was executed and applied 
to the district in which the property was situate, 
The lease, ‘therefore, being in the form of a 
document, and not merely oral, required regis- 
tration under the section last-named and by 
section 49 of the same Ach no document re- 
quired by section 17 to be registered shall (a) 
affect any immoveable property comprised 
therein, or (c) be received as evidence of any 
transaction affecting such property unless if 
has been registered. It seems to follow, there- 
fore, that the sanad relied upon being a docu- 
ment requiring registration under section 17 
cannot under section 49 be received as evidence 
of the lease, If fife document itself is not 
admissible, no other evidence of its terms can 
be given because section 91 of the Evidence 
Act provides: “ When the term# of a contract 
or of.a grantor of any other disposition of 
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property have been reduced to the form of a 
document and in all cases in which any mat- 
ter is required by law to be reduced to the 
form of a document no evidence shall be given 
in proof of the terms of such contract, grant or 
other disposition of property or of such matter 
except the document itself or secondary evid- 
ence of its contents, in cases in which second- 
ary evidence is admissible under the provi- 
sions hereinbefore contained.” 


The result of these enactments appears to 
be that a lease of immoveable property such 
as that under discussion need not bein writ- 
ing. It may be effected by oral agreement in 
which case no question of registration aris- 
es and the lease may be proved in the 
same way as any other verbal agreement, 
and even documentary evidence may be admis- 
gible in support of the oral agreement ; but if 
the lease or grant isin the form of a doou- 
ment then the only evidence admissible in 
proof of the terms of the document is the 
document itself and unless it is registered even 
the document itself cannot be admitted in 
evidence as proof of any transaction affecting 
the property. 

In Jagdish Chandra Sanyal v. Lal Mohan 
Paddar (1), relied on by the respondents and by 
Mr. Justice Ross, the question did not really 
arise and the case is no authority for the pro- 
position thata written document granting a 
lease for agricultural purposes does not require 
registration, In that case it was found that 
no formal lease was executed but an amalnama 
was relied on by the defendants containing a 
reference to the terms of the lease. This 
document, however, was not produced as it 
could not be found and nothing seems to have 
turned upon it, The case must be regarded as 
one in which the lease was not containedin a 
written document and to which the Registra- 
tion Act and section 91 of the Evidence Act 
had no application and in fact neither of these 
Statutes is referred to in the judgment. I con- 
sider, therefore, for the reasons already given, 
that the judgment appealed from cannot be 
supported upon the grounds given in the judg- 
ment, 


It bas been argued that this result creates an 
anomalous state of affairs involving great hard- 
ship upon the lessee who takes a written 


(1) 7 Ind. Oas. 864; 13 0. L. J. 318. 
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lease but omits to register it, as in such 
a case he is precluded from proving the 
terms of his grant, whereas had he been con- 
tent with a title created in a less formal manner 
by word of mouth he would have been under no 
such disability, Whatever may be the force 
of this criticism it is not in all cases necessary 
for the lessee to rely upon the terms of the 
written lease as proof of his interest. If the 
subsequent acts of the parties themselves dis- 
close a state of affairs consistent only with the 
existence of an agreement mutually recognised 
and acted upon as if the instrument were bind- 
ing then, although the written document may 
be defective as a valid and finally concluded 
agreement, such defects may be supplied by 
the subsequent actings and conduct of the 
parties. As pointed out by Lord Selbourne in 
Maddison v. Alderson (2), “ The defendant is 
really ‘charged’ upon the equities resulting 
from the acts done in execution of the contract 
and not within the meaning of the Statute of 
Frauds upon the contract itself.” In Mahomed 
Musa v. Aghore Kumar (8), where the equitable 
doctrine laid down in Maddison v. Alderson (2) 
and other authorities was quoted and applied, 
Lord Shaw, in delivering the judgment of the 
Judicial Committee, said: “Many authorities are 
cited in support of these propositions from 
English and Scotich law, and no countenance is 
given fo the proposition that equity will fail 
fo support a transaction clothed imperfectly in 
those legal forms to which finality attaches 
after the bargain has been acted upon, Their 
Lordships do not think that the law of India is 
inconsistent with these principles. On the 
contrary, it follows them.” 


Tt seems to me that the question for consider- 
ation in this appeal is, whether the defendants 
and their predecessors have been in possession 
since 1882 exercising the rights conferred by 
the sanad with the consent and acquiescence 
-| of the landlord, Although, apart from the 
sanad itself, it might be difficult in the present 
instance to arrive at a satisfactory conclusion 
as to the terms upon whieh the defendants 
were exercising their right of possession, 


(2) (1883) 8 A. ©. 467: 52 L. J. B. T37; 49. T. 
3203; 31 W. R. 820; 47 J. P. 821. 

(3) 28 Ind. Cas. 930; 42 C.801; at p. 818; 17 Bom. L. 
R. 420; 21 C. L. J. 231; 28 M. L. J. 548; 19 6. W.N. 
250; 18 A. L. J. 229; 17 M. L. T. 143; 2 L. W. 258; 
1915) M. W. N. 621; 42 I. A. 1 (P. 0). 
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nevertheless, if the sanad is admissible in evi- 
dence to prove the nature of their possession 
then no difficulty arises. 
that section '49 of the’ Registration Aot pre- 
cludes the use of the document for the purpose 
of proving a binding contract between the par- 
tios creating an interestin the property, nor 
oan it be received as evidence of any transaction 
affectingithe property. But, as already pointed 
out, if is not necessary torely upon such a 
transaction if the acts of the parties them- 
selves are consistent only with the recognition, 
on the one hand, and the exercise, on the other, 
of those rights which the document, although 
not finally binding as a contract, purported to 
confer. That the defendants and their prede- 
cessors have been in possession since 1882 as 
tenants is proved and thattthe same rent has 
all along been paid is found by all the Courts. 
There is also some evidence apart from the 
sanad which, when examined, might possibly 
lead to the conclusion that their possession 
was that of tenants at fixed rates But if the 
sanad is admissible, not for the purpose of 
proving a concluded transaction transferring 
an interest, which it is clearly not, but for the 
collateral purpose of proving the nature of the 
defendants’ possession then there can be no 
doubt that the plaintiff’s claim must fail, tHfe 
document having been accepted as genuine. 


There is ample authority for the pro- 
position that a document inadmissilfle for 
the purposes mentioned in section 49 


of the Registration Act may, nevertheless, 
be admitted for a collateral pufpose, as, for 


example, to explain why a donee wader 
a deed imperfect through lack of fegis- 
tration was in possession, Jagannath 


Marwari v. Chandni Bibi (4), or to psove the 
nature of that possession, see Thakore 
Katesingjs Dipsangji v. Bamanji Ardeshir 
Dalal (5) Jhamplu v. Kutramani (6), Varada 
Pillai v. Jeevarathnammal (T). In the last 
named case it was held by the Judicial Com- 
mittee that, although certain unregistered 
documents were not admissible to prove a 
gift, they could be referred to as oxplaining 


(4) 67 Ind. Cas. 31; 26 0. W. N. 65; 840, D. J. 482. 

(5) 27B 515;5 Bom. L R. 274. 

(6) 42 Ind. Cas. 718; 3) A, 696315 A L. J. 761. 

(7) 58 Ind. Cas. 901; 43 M. 24t (1919) ML. W.N. 
724; 10 L. W. 679; 24 0. W. N. 346; 38 3L L. J. 313; 
18 A. L. J. 278 2 U. P. L. R. (P.O.) 64; 22 Bom. L. R. 
dda; 46 I. A. 285 (P. 0.) 


It must be conceded . 
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the nature and character of the possession 
subsequently held by the donee and as she 
had been in possession for upwards of twelve 
years she had acquired an indefeasible title, 
Applying the same rule in the present case, 
I consider that the sanad may be referred 
fo as explaining the nature and character 
of the defendants possession and aa 
they and their predecessors have 
been in possession, ostensibly in virtue of the 
sanad, a8 tenants at fixed rates fora period 
of over 30 years before the’ institution 
of the suit I am of opinion that the plaintiff's 
claim fails and the appeal should be dismissed 
with gosts. 


Mullick, J.:—I agree. 


Z, K, Appeal dismissed. 


eet e 


SIND JUDICIAL: COMMISSIONER’S 
CoU 


. 


Misc, Crvin, APPEAL No, 38 oF 1922, 
December 4, 1923. 


Present :-—Mr. Kineaid, J. C. and 
Mr. Aston, A. J. ©. 


KOOVERBHAN SUKHANAND— 


APPLICANTS 
° versus 
Messrs. LOUIS DREYFUS & COY.— 
OPPONENTS. — 


Kad 


Cévil Procedure Code (Act V of 1908), s. 20—Con- 
tract for sale of goods deliverable at Karacht—Breach 
of contract—-Suit for damages-Cause of action 
Jurisdiction. 

es 


A contract for sale of wheat, to be delivered aba 
future day, was made at Lyallpur and, inter alia, pro- 
vided that the sellers were to despatch the same to 
Keamari, (Karachi) at their own risk and cost, after 
the buyers’ agents at Lyallpur had passed it, to 
receive 90 per cent. of their value on delivery of the 
Railway Receipts to the buyer's Agents at Lyallpur 
and the balance after the goods had been finally test- 
ed and approved by the buyers at Karachi, the buyers 
having the gighi of accepting or rejecting it at 
Karachi. The contract further provided that the 
seblers had an option to send the goods direst to 
Karachi, where they were to be tested and approved 
by the buyers and provided for reference to arbitra- 
tion in case of dispute : 


Held: thatas the contract had b be completed 
at Karachi, a part of the oause of action arose ai 


Karachi and the Karachi Cours had jurisdiction to 
entertain a suit for damages for failure to make 
delivery. [p. 31, col. 2.] 


Mayamal v. Sanday Patrick & Qoy., 58. L. R. 97, 
followed. 


„Louis Dreyfus & Coy. v. Miran Bum, 2 S.L.R. 37, 
distinguished. 


Per Aston, A. J. C.:—“Cause of action” consists of 
every fact which is material to be proved to entitle 
the plaintiff to succeed, every faot whioh the defen- 
dants would have the right to traverse. [p. 32, col. 2.) 


Wilson v. Volkart Brothers, 27 Ind. Cas. 129; 8 S. Ln. 
R. 107; Venkata v. Krishnaswami, 6 M. 344 ; 7 Ind. 
Jur. 358; 2 Ind. Deo. (N.S.) 520; Ramappa v. Ganpat, 
35 B. 81; 7 Bom. L. R. 289, relied upon. 


In 8 suit for damages for breach of contract it 
(é.¢., cause of action) consists of the making of the 
contract and of its breach in the place where it ought 
to be performed. [p. 32, col. 2.] 


Dhanjishah v. Fforde, 11 B. 649 ; 6 Ind.. Deo. (N.B) 
427 ; Rampartab v. Pransukh, 15 B. 93; 8 Ind. Deo. 
(N.S.) 63 ; Dobson v. Bengal Spinning and Weaving 
Coy., 21 B. 196; 11 Ind. Deo. (N. S.) 86; Seshagirt 
Raov Nawab Askerjung, 27 M 494, relied upon. 


Appeal from the judgment of Mr. B. Ray- 
mond, A. J. O., dated 17th July 1922, 


Mr, Kimatrat Bhojraj, for the Applicants. 
Mr, N. P. Chandnani, for the Opponents, 


JUDGMENT. 


Kincaid, J.C.—The facts of this case are 
quite simple, but involve an interesting point 
of law. They are somewhat as follows :— 


The applicants, Messrs, Kooverbhan Suka- 
nand of Lyallpur, entered into two contracts 
for the supply of wheat foMessrs, Louis Dreyfus 
and Co, Part of the wheat was delivered and 
part was not delivered. Louis Dreyfus and 
Co. claimed damages. The matter went to 
arbitration and the arbitrator awarded Messrs 
Louis Dreyfus and Co, damages. The latter 
then sought to file the award under the Civil 
Procedure Code. The applicants objected, 
Dreyfus and Co, withdrew thei: application 
under the Civil Procedure Code and applied to 
file the award under the Indian Arbitration 
Act. The applicants again objected. On the 
17th July 1922 Mr. Raymond, A, J. C., in an 
exhaustive judgment overruled their objeotions 
and ordered the award to stand filed. 
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The applicants have now asked the High 
Court to revise Mr. Raymond's order. 


Mr, Kimatrai, appeared in support of the 
application. 

Mr, Chandanani, appeared on behalf of 
Messrs, Louis Dreyfus and Co. 


Mr. Kimatrai has relied on only one point, 
namely, the alleged absence of jurisdiction in 
the lower Court. Such an absence of jurisdic- 
tion would, undoubtedly, be fatal to the res- 
pondents’ case, The Court must, therefore, 
examine the plea closely, 


The contracts between the parties were 
drawn upon a printed form of which we have 
been supplied with a copy. By clause 5 the 
applicants were bound to deliver wheat at 
Liyalipur. The respondents by clause 6 were 
entitled fo examine the wheat ab Lyallpur and 


"to reject same or to accept same at an allow- ` 


ance to be paid by buyers themselves or to 
cancel the contract or to re-purchase in the 
open luyallpur market or elsewhere at 
the market rate of the day on which the ten- 
dered goods are rejected, holding the seller 
responsible for any loss which buyers may 
sustain thereby.” 

If the buyers’ agents passed the wheat or 
any part of it at Lyallpur the sellers bad to 
send it by Railway to Keamari at their own 
cost and risk. Clause 6 contimued,— 

“Tf upon arrival of the goods at Keamari 
they are found to be damaged or to contain a 
distinctly higher refraction or to be of a differ- 
ent quality from the goods passed by the 
agency the seller shall be wholly responsible 
for any excess claims made by Karachi over 
and above the claims already deducted in the 
ageney bill and shall immediately pay up this 
difference when called upon to do so. Karachi 
outturn figure shown in buyer’s books to be 
binding and final,” 

The view of the learned Judge of the 
lower Court was that these clauses conferred 
on the respondents the right of accepting or 
rejecting the wheat at Karachi. Mr. Kimatrai, 
however, pressed on this Court the same 
argument, which he had submitted to Ray- 
mond, A. J.C., namely, that if the goods 
were “ delivered ” at Lyallpur, Louis Dreyfus 
and Co, had no right to reject them at Karachi 
but only to insist on compensation in terms of 
the second clause of clause 6, As Raymond, 
A. J. ©., has observed, the contracts between 


the parties are not happily worded. Never- 
theless, I agree with the learned Judge 
that the contract between the parties really 
gave the respondents the right to reject. 
the wheat at Karachi. The wheat was 
sent at the sellers’ risk. If it was entirely 
ruined, stolen or destroyed by fire, it 
is certain that the buyers’ acceptance at 
Lyallpur would not have bound them in the 
least, They would have been entitled to re. 
cover the whole sum advanced by their agents 
at Lyallpur, In the same way, if the sellers 
had, after the inspection at Lyallpur, put on 
the Railway wagon sacks of straw instead of 
sacks of wheat, the buyers would have been 
entitled to recover all their money. In other 
words, the buyers were entitled to reject the 
wheat wholly or in part at Keamari and to 
recover & proportionate amount of the money 
advanced by them. Such a right is equivalent 
to a right to accept or reject the wheat wholly 
or in part in Karachi, Now, if such a right 
existed, the present case is on all fours with 
the case of Mayamal v. Sanday Patrick and 
Co., (1) wherein Fawcett, A J. C., observed 


“ The cause of action is thé sellers’ breach 
to deliver in the terms of the contract and 
this (as shown above) covers the required 
completion of the contract for sale at Karachj, 
towards which the non-delivery at Amritsar 
was only one step,” 


Here the contract was not completed until 
the wheat had been finally tested and approv- 
ed at Karachi, 


There is also another aspect ‘of the case, 
The sellers had the option to send the wlfcat 
to Keamari direct. In that case the buyers 
had admittedly the right to reject it wholly 
or in part at Keamari, A partof thè cause 
of action, therefore, arose in Karachi and the 
cage comes under section 20 (c) of the Civil 
Procedure Code. 


In this connection Mr. Kimatrai relied on 
the authority of Louis Dreyfus and Co. v, 
Miran Buc (2). But that case should be 
carefully distinguished. The learned Trial 
Judge there found that in the contrgct between 


the parties the sellers had no option. The 
pertinent passage runs as follows :— i 
“Then follow several clauses having 
(1) 12 Ind. ps. 682 ; 5 S. 1. R. 97. 
QQ) 28L. B 3T. 
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unmistakeable reference to a contract which 
was to be completed in Karachi, Clauses 13, 
15 and 16 contain blanks to be filled in with 


_ the amount to be advanced for Railway Receipt, 


the place where these advances were to be 
made, and the balance paid, eto., important 
details without which the contract contem- 
plated by these clauses could not be com- 
plete. It is evident, from the fact that these 
blanks were not filled in, that it was not 
anticipated thas the sellers would exercise 
their option of despatching goods to Karachi 
and as there is no allegation that the option 
was exercised, I must take it that the contract 
made by the parties was that embodied in the 
first eleven clauses and any other clauses in 
the document that clearly apply.” 


Now, if the sellers had no option to deliver 
in Karachi no part of the cause of action arose 
there, But here the blanks were filled in and 
Mr. Kimatrai has himself stated that the 
option to deliver in Karachi existed. 


© For the above reasons, I think that the 
application for revision made to us should be 
dismissed with costs. 


Aston, A. J. C.—The only question 
which arises in this appeal is whether the 
lower Court had jurisdiction to order the award 
to stand filed under section 2 of the Indian 
Arbitration Act IX of 1899 which is as 
follows :— i 

t S8bject to the provisions of section 23, 
this Act sball apply only in cases wheres, if 
the subject-matter submitted to arbitration 
were the subject of a suit, the suit could, 
whether with leave or otherwise, be instituted 
in a Presidency-town. 


“Provided that the Looal Government with 
the previous sanction of the Governor-General 
in Council, may, by notification in the local 
official gazette, declare this Act applicable in 
any other local area as if it were a Presi- 
dency-town.” 

The Indian Arbitration Act has admittedly 
been declared applicable to Karachi, 
question for determination is, therefore, whe- 
ther if the subject-matter submitted to arbitra- 
tign were the subject of a suit the suit could 
with leave or otherwise have been instituted 
in Karachi, Section 20 of the Civil Procedure 
Code (Act V of 1908) provides as follows :-— 


_“ Subject to the limitations aféresaid, every 


The, 


suit shall be instituted in a Court within the 
local limits of whose jurisdiction 


(a) the defendant, or each of the defendants 
where there are more than one, atthe 
time of the commencement of the suit, 
actually and voluntarily resides or carries 
on business, or personally works for gain, 
or 


(b) any of the defendants where there are 
more than one, at the time of the com- 
mencement of the suit, actually and 
voluntarily resides, or carries on business, 
or personally works for gain, provided that 
in such case either the leave of the Courk 
is given or the defendants who do not 
riside or carry on business or personally 
work for gain as aforesaid acquiesce in 
such institution, or 


(o) the cause of action wholly or in part, 
arise.” 


It appears from the evidence that the 
second respondents at the time of the refer- 
ence and award had a branch office at 
Karachi where the first respondent also had 
an office, but it is clear that the head office of . 
the second respondents was at Multan and 
they are referred fo in the application for 
filing the award as carrying on’ business at 
Multan. 


The only clause, therefore, which could give 
jurisdiction to a Court in Karachi would be 
clause (c) of section 20. It is necosgary, there- 
fore, to determine whether the cause of 
action arose wholly or in part in Karachi, 


In this connection it has been held that the 
cause of action consists of every fact which is 
material to be proved to entitle the plaintiff 
to succeed, every fact which the defendants 
would have the right to traverse; see Wilson v, 
Valkart Brothers (8), Venkata v. Krishnaswame 
(4), Ramappa v. Ganpat (5), In a suit for 
damages for breach of contract it consists of 
the making of the contract and of its breach 
in the place where it ought to be performed ; 
Dhunjisha v. Forde (6), Rampartab v. Premsukh 
(7), Dobson v, Bengal Spinning and Weaving 


27 Ind, Cas. 129; 8 S. L. R. 107. 
6 M. 344; 7 Ind. Jur 358; 2 Ind. Dac. (N. Se) 


30 B. 81; 7 Bom. L. R. 289. 
11 B. 649; 6 Ind. Deo, (N. S.) 427. 
15 B. 93; 8 Ind. Deo. (N. S.) 63, 
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Oo, (8), and Seshagiri v. Nawab Askurjung (9). 
See also explanation III to the corresponding 
section of fhe old Code of 1882 which laid 
down that the cause of action arises in the 
place where the contract was made, the place 
where if was to be performed or performance 
completed and the place where, in the per- 
formance of the contract, any money to which 
the suit related was expressly or impliedly 
payable, Explanation III has been rendered 
unnecessary owing to the amendment of the 
Code but if is still a correct statement of the 
law : see Salig Ram v. Chaka Mal (10), 


In applying the principles above mentioned 
to the facts of the present case the material 
clauses in the contract between the parties 
seem tome to be clauses 6, 7,9, 16 to 23 
which are as follows:-—~ 


“6. Should the proportions and admixtures 
exceed those stated above, or should the 
quality bein any way inferior the buyer 
reserves the righb to reject same or to 
accept same atan allowance to be fixed 
by the buyers themselves, or to cancel 
the contract or to re-purchase in the open 
Lyallpur market or elsewhere at the 
market rate of the day on which the ten- 
dered goods are rejected holding the seller 
responsible for any loss which buyers may 
sustain thereby. 


If upon arrival of the goods at Keamari 
they are found to be damaged or to contain a 
distinctly higher refraction or to be of a 
different quality from the goods passed by the 
agency the seller shall be wholly responsible 
for any excess claims made by Karachi over 
and above the claims already deducted in the 
agency bill and shall immediately pay up this 
difference when called upon to do so. Karachi 
outturn figure shown in buyers’ books to be 
binding and final. 


“7, Delivery to be made ab Lyallpur Rail- 
way Station and clean Railway Receipt or 
Receipts to be delivered by seller to buyers’ 
Lyallpur Agencyon or before 3 P, M. of 31sh 
May 1921. 

“9, Payment to be made by buyers 
at their Lyallpur Agency against clean 
Rail Receipts as they come in but should 


(8) 21 B. 126; 11 Ind, Deo. (N. S.) 86. 


(9) 97 M. 494, 
(10) 11 Ind. Cas. 719; 34 A. 49; 8 A. L. J. 1160. . 


J C—5 


seller deliver goods at any Railway Station 
outside the limit stated above the same to be 
sent to Keamari on Karachi Pass Terms and 
payment to be made at the rate of (90 per’ 
cent.) say, ninety per cent. of value, the 
balanco bo be paid after advice from Louis 
Dreyfus and Co., Karachi, whose report of analy- 

sis and outtura to be accepted as final, of cor- 

rect delivery at Keamari of weight, quality, 

condition and ete., according to the terms of 

the contact. 


‘16. Sellers have the option of despatching 
all or part of the goods under this contract to 
Messrs. Louis Dreyfus and Oo., Karachi, in- 
stead of delivering as per clauses 5, 6, 7, 8, in 
which case the following special clauses 17 to 
23 will also apply to goods so despatched. 


"17. The goods shall be despatched during 
the period fixed by clause 7 at sellers’ expense 
and risk by Rail from any station in consign- 
ments of not less than one wagon load con- 
signed in the name of Messrs, Louis Dreyfus 
and Co. to Messrs. Louis Dreyfus and Oo., 
Karachi. Clean Railway Receipts to be 
delivered by sellers to buyers. 


“18, Terms of Payment, 


(a) Buyers to advance to sellers 90 per 
cent, of the contract price of the goods ia 
exchange of Railway Receipts, 


(b) Buyers to pay the balance of the con- 
tract price after analysing the goofs and 
taking the delivery as provided for in 
clause 19 of the contract. 


“19, Contract price is understood for abso- 
lutely dry stuff and sellers shall without qifes- 
tion or dispute accept final and conclusive the 
first report of the buyers made after arrival 
and examination of the goods at Karachi or 
Keamari as to quality, quantity, weight, 
refraction and allowance for dryage and, etc., 
if any, to be made to buyers in respect thereof, 
sellers to have the option to attend by their 
Agents or in person at Karachi or Keamari ab 
the process of ascertaining refraction and 
weighment provided they are present at Kara- 
chi or Keamari without special notice while 
unloading and analysing. 3 

“90, Should any portion of the goods to ba 
delivered under this contract arrive at Karachi 
for Keamari, in any respect unfit for shipment 
buyers shall have the option of rejecting the 
goods which shall so arrive or of taking the 
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same with an allowance, the amount whereof 
shall be determined by the Louis Dreyfus and 
Co., Karachi. 


“91, In the event of non-delivery or short 
delivery or rejection of any goods in exercise 
of any right or option arising under or con- 
ferred by this contract sellers shall forthwith 
on demand, refund to buyers the amount 
which shall have been advanced by buyers 
pursuant to clause 13 hereof on account of the 
contract price of such goods. 


“99, In tho eventof rejection of any goods 
by buyers in exercise of any right or option 
. arising under or conferred by this contract, 
buyers shall notwithstanding such rejection 
and without prejudice thereof and their right 
therein be entitled to retain the goods so re- 
jected until the refund by sellers of the 
amount advanced by buyers pursuant to 
clause 13 hereof on account of the contract 
price of such goods. Buyers shall give sollers 
notice of such retention and if within 10 days 
from the delivery of such notice at the last 
known place of business or abode of sellers or 
either of them, sellers shall not refund the 
amount advanced by the buyers on accounti 
of contract price of the goods, buyers shall be 
entitled without further notice to sellers, to 
sell the goods so retained and to receive the 
sale proceeds thereof and apply the same to 
the xepayment of the amount of their ad- 
vance, 


" 23, In the event of buyers becoming en- 
titled by virtue of this contract or by the 
exercise of any option hereby given to any 
allowance or allowances in respect of any 
goods the amount whereof shall exceed the 
balance of the contract price of such goods 
which shall have been retained pending the 
receipt of the report of the said buyers, refer- 
red to inclause 14 thereof, sellers shall forth- 
with on demand pay to buyers the amount of 
such excess.” 


The contract appears to me to provide that 
delivery was to be either at Lyallpur (see 
“ clause 7) or at Karachi (and in that term I 
of course include Keamari) at the option 
of the sellers (see clauses 9, 16 to 28), 
Ii the delivery was made at Karachi the 
terms of the contract were “ Karachi 
"Pass Terms ;” the vendor was entitled to be paid 
90 per cent, on consignment aifd the balance 


on advice from Louis Dreyfus and Co., Karachi, 
of correct delivery (see clause 9), If delivery 
was made ab Lyallpur the vendor was 


` entitled to be paid the entire amount subject, 


however, to a responsibility to compensate the 
buyer if upon arrival of the goods in Karachi 
they are found to be damaged or of a different 
quality from the goods passed by the agency 
at Lyallpur (see clause 6), The fact that 
delivery was to be either at Lyallpur or 
Karachi, is, I think, further borne out by clause 
18 (c) which, in the event of failure to deliver, 
short delivery, or rejection of goods, gave the 
buyers the option to buy at Lyallpur or 
Karachi the quantity of goods which had not 
been delivered or rejected. 


It follows from the agreement between the 
parties that it would not be sufficient for the 
plaintiff, in the event of a failure to deliver, as 
in this case, to establish that no delivery had 
been madeat Lyallpur to entitle him to 
succeed, It would also be necessary for him to 
prove that the defendant had not exercised 
his option of delivery in Karachi. Karachi 
was one of the places where the contract was 
to be performed at the sellers’ option and a 
part of the cause of action, it seems to me, 
clearly arose within the jurisdiction of this 
Court. I think it also follows that in a case 
where the seller delivered goods at Lyallpur 
and the buyers subsequently claimed com- 
pensation under clause 6 because the goods 
were damaged in transit to Karachi or were 
different in quality from the goods passed by 
the agency, the Karachi Court would have 
jurisdiction because the fact that the goods 
were found damaged on arrival in Karachi 
and different in quality from goods passed by 
the agency would be a fact which the plaint- 
iff would have to prove to entitle him to 
success : See Read v. Brown (11). The mere 
fact, however, that there was a clause giving 
plaintiff a right to claim compensation in 
certain circumstances arising at Karachi 
would not, in my opinion, of itself give juris- 
diction to the Karachi Court in every case 
arising under the contract, whether clause 6 
was concerned or not, for the plaintiff would 
not necessarily, in such cases, have to prove 
the existence of facts within the jurisdiction of 
the Court to entitle him to succeed In other 


(21) (1889) 22 B. 128 ; 68 L. J. A. B. 120; 60 L T. 
250; 37 W. RIBLO 
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words, a part of the cause of action would not 
necessarily arise within the jurisdiction of the 
Karachi Court, 


The remarks of Fawcett, A. J. C., in Maya- 
mal v. Sanday Patrick and Co., it seems to 
me, related to a contract on what arè known 
as’ Karachi Pass Terms ” in which the deli- 
very under the contract was specifically. stated 
to be at Karachi: See the words “ correct 
delivery at Kemari ” in clause 9 of the con- 
tract in that suit atp, 99. The rights and 
obligations of the parties under that contract 
were similar to the rights and obligations in 
present contract in these cases. where the 
buyer exercised the option of delivery at 
Karachi: See clause 9 of the contract in this 
suit, 


For the reasons above mentioned, I concur 
in the order dismissing this revision applica- 
tion with costs, 

P, B.A. 

K, 8. D. 


Revision dismissed. 
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Suit by one member to challengêe la lienation —A4lienation, 
entire, whether oan be set aside. 


a6 


The consideration for a purely usufructuary mort-" 


gage constitutes an antecedent debt which oan sup- 
port a subsequent alienation. [p. 37, col, 1.) 


Brij Narain Rai v, Mangla Prasad Rat, TT Ind. Cas, 
689, 28 C. W. N. 253; 21 A. L. J. 934; 46 M. L. J. 23; 
5 P.L. T. 1; (1924) M. W. N.63; 19L. W.72;2 
P. L. R. 41; 10 0. & D. L.R. 82: (1924) A J. R. 
(P. C.) 50 ; 33 M. L. T. 457 (P. 0). followed. 


It is incumbent on those who support a mortgage 
made by the manager ofa joint Hindu family to 
show not only that there was necessity to borrow, but 
that it was not unreasonable to borrow at the rate and 
upon the terms mentioned in the deed, and if it is 
not shown that there was necessity to borrow at that 
rate and on those terms, that rate and those terms 
cannot stand. [p. 87, col. 2; p. 38, ool. 1.) 


Nawab Nazir Begam v. Rao Raghunath Singh, 46 
I. A. 145 (P. O.) ; 50 Ind. Gas, 434; 36 M. L. J. 521; 
WAL. J. 591; 93.6. W. N. 700 ; 91, Bom. L. R. 484; 
26 M. L. T. 40 ; 300C. L J, 86; (1919) M. W.N. 468; 
1. U. P. La R. (P.O) 49; 41 A. 571; 111. W. 188 
(P. ©.) ; Ram Bujhawan Prosad Singh Y. Nathu Ram, 
71 Ind. Cas. 933; 50 I. A. 14; 4 P. L. T. 29 ; (1923) A. 
T. R. (P. 0} 37; "92 M. L. 1. 129 ; 44 M. L. J. 615 ; 25 
Bom. L. R. 568 ; (1923) M. W. N. 382 ; 2 Pat. 285 ; 38 
0. L.J. 25 ; 18 1. W. 767; 1P. L.R. 445; 28 C W. 
N. 446 (P. G.), followed. 


a 
Under the Mitakshara Lawa single member of a 
joint Hindu family, whose rights have been infring- 
aa by a sale of the joint family property, oan pera tha 
entire sale seb aside [p. 38, col. 1.] 


Narain Prasad v. Sarman Singh, 40 Ind. Cas, 284; 
44 I. A. 163; 15 A. L. J. 584; 2 P. i. W. 29 ; 216. 
W. N. 990 ; 33 M. L J. 39; 19 Bom. L. R. 646; 266. 
L. J. 97 ; (1917) M. W. N. 516; 6 L. W. 884;39 A. 
500 (P. C.), Manna Lal, v, Karu Singh, 56 Ini, Cas. 
766 ; 1 P. L. 2.6; 13 L. W. 652 (P. G), followed. 


Appeal against the decree of the First 
Subordinate Judge, Sitapur, dated the 12th 
December 1922, 


Mr, H, K. Ghose, holding the brief of Mr, 
A. P. Sen, and Mr. Bisheshar Nath Srivastava, 
for the Appellant. 

Messrs. M, Wasim and Ali Zaheer, 
Respondent, 6 


JUDGMENT.—This is an appeal by the 
defendants from the deoree of the First Subor- 
dinate Judge of Sitapur dated the 12th Decem- 
ber 1922, short pedigree may be given at 
the outset of this judgment, 


for the 


eo 


g Zoo 


MUNNU LAL v, BISHAMBHAR NATH 


Bishambbar Nath, 
plaintiff 
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The appellants are defendants Nos. 1 and 2, 
The suit out of which this appeal arises was 
for the recovery of possession of 8-annas 2- 
pies out of a 5-biswas share of village Gangu- 
pur with its hamlets Ramnagar and -Ganesh- 
pur, Pargana Gondlamau, District Sitapur and 
of a chabuirg No. 786-2-494, situate at Thom- 
gonganj in the town of Sitapur. The plaintiff 
offgred to pay any sum of money which might 
be found due from him before the relief as to 
possession could be granted in his favour. 
The lower Court has- granted decree for 
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possession of a 2-annas 4-pies share and dis- 
missed the rest of fhe claim. It has further 
directed the payment of the sum of Rs, 494-2-2 
by the plaintiff to the defendants Nos, 1 and 2, 
The appeal is against that portion of the 
decree which is in favour of the plaintiff and 
the plaintiff has filed cross-objections against 
the portion which is against him. 

The facts are that the plaintiff’s father, 
Jagannath {Prasad, held a power-ol-attorney 
from his father, Dwarka Prasad, authorizing 
him to make alienations of the properties of 
Dwarka Prasad. On the 18th April 1905, 
Jagannath Prasad executed a deed of posses- 
sory mortgage in respect of the property in 
suit in his capacity of a general agent of 
Dwarka Prasad in favour of Debi Din, the 
predecessor-in-interest of defendants Nos. 1 and 
2, Two days previous to the deed of morf- 
gage, that is, on the 16th April 1905, Dwarka 
Prasad had died. The deed of mortgage is 
assailed by the plaintiff on several grounds 
and so many of them as still survive will 
appear as this judgment proceeds. Ib is now 
common ground that the fact that Dwarka 
Prasad had died two'days before the execution 
of the deed in question makes no difference in 
the authority of Jagannath Prasad to act as 
an agent of his father. In favour of third 
parties the mortgage is not invalid on the 
ground of want of authority in Jagannath 
Prasad. The deed, therefore, must be taken 
to be the deed of Dwarka Prasad. 

The plaintiff’s case is that the property in 
suit is the joint ancestral property of' the 
family consisting of Dwarka Prasad and his 
descendants; that the mortgage in dispute was 
executed without any legal necessity and is 
not binding on the family estate; that the term 
of thirty years fixed in the deed of mortgage 
on the expiry of which the redemption is 
permitted was not justified by any legal neces- 
sity, and that the plaintiff is, at all events, 
entitled to redeem the mortgage in question 
on payment of such amount as the Court may 
deem fit. 

Exhibit A 1 is the mortgage in question, It 
is for a sum of Rs, 2,000 half of which was 
to carry interest and in lieu of the other half 
tho mortgagee was put in possession with 
power to appropriate the profits in satisfaction 
of the interest, At the date of the mortgage . 
the two hamlets were.in the possession of 
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prior mortgagees. On that date, therefore, 
the present mortgagee could obtain possession 
of Gangupur alone. 
The sum of Rs, 2,000 mentioned above is 
made up of the following items :— 
Rs. 

(1) Left for payment to Ajudhia Prasad 

under the deed dated the 13th 

November 1904 ... 1,100 
(2) Left for payment to Bhiam Lal 

under the deed dated the 21st Janu- 


ary 1905 29715 
(3) Set off on account of Dwarka Pra- 
sad’s pro-note dated the 12th Febru- 
ary 1905 .. 100 
(4) Received in cash 525 
Total Rs. 2,000, 


The Court below has found thai no legal 
necessity for any of the sums mentioned above 
has been proved. 

As to item No. |, the Court below has found 
that the present mortgagee paid Rs. 1,200 to 
Ajudhia Prasad towards the satisfaction of 
the mortgage in his favour but it has held 
that the loan incurred under the deed in 
favour of Ajudhia Prasad (Ex. A4) was not 
antecedentidebt inasmuch as its re-payment 
was secured by a usufruatuary mortgage. 
This veiw is in consonance with the opinion 
held so far in this Court that the consideration 
for a purely usufructuary mortgage does not 
constitute antecedent debt which could sup- 
port a subsequent alienation, It is agreed 
that that opinion cannot be sustained now in 
view of the recent pronouncement’ of their 
Lordships of the Privy Council in the case of 
Brij Narain Rai v. Mangla Prasad (1), This 
item is, therefore, a valid part of the considera- 
tion of the mortgage in dispute. 

As regards item No. 2, the deed of mortgage 
in favour of Shiam Lal has not been proved, 
The Court below says that from the evidence 
produced it appears that the deed was executed 
not by Dwarka Prasad but by Jagannath 
Prasad, On this ground it has held ‘tha this 
item is not binding on the plaintiff. Ib may be 
that it is not binding for the reason that it did 
not constitute antecedent debt but itis clear 
from exhibits A8 to All and A36 that Shiam 

(1). 77 Ind. oe 689 ; 28 0. W. N. 253 ; 21 A L.J. 
984; 46 M. L. J. 23; 5P. T1; (1924) M. W. N. 


68; 19 L. W. Ta; 2 P. L R. 41°; ,10 0. & A. L. R. 82 
(1924) A. I: Re (P. O.) 50 ; 33 M. L T. 457 (P. ©). 
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Lal had brought ajsuit on his mortgage and had 
obtained a decree for sale therein in respect of 
part of the property now in dispute. It is 
further proved by the same documents that ` 
the present mortgagee had to pay Rs. 374-10-0 
to Shiam Lal in satisfaction of his decree for 
sale, This being so, Jam clearly of opinion 
that the amount last mentioned is binding on 
the family estate for fhe reason that its pay- 
ment averted the sale of that estate and was 
consequently for legal necessity. 

Item No, 3. As regards this sum of money, 
itis admitted that it was lent to Dwarka 
Prasad in anticipation of the mortgage in 
suit on the understanding that it will be set 
off against the consideration for the mortgage, 
This debt, therefore, has been rightly held by 
the Court below as not disassociated in fact 
with the transaction in dispute, This item, 
therefore, must be rejected. 

As regards item No.4, The finding of the 
Court below is that it is not binding on the 
plaintiff, This finding is challenged before 
me. IJ, however, agree with the opinion of the 
Court below. The appellants’ case is that 
one Jai Narain held a decree against Jagan- 
nath personally and this amount of money 
was paid to Jai Narain by Jagannath in part 
satisfaction of that decree. Exhibit A38 
certainly proves that Jai Narain held a decree 
against Jagannath. It further proves that 
Jagannath was under arrestin executien of 
that decree, but there is no evidence'to connect 
this money with the payment that Jagannath 
might have made in part satisfaction of that 
decree. This item must, therefore, be rejected. 


The result is that out of the total consldera- 
tion of Rs, 2,000 the two Items of Rs, 1,200 
and Rs. 374-10.0 paid to Ajudbia Prasad and 
Shiam Lal, respectively, are vaild and binding 
on the plaintiff. The consequence is that the 
bulk of the mortgage-money is found to be 
valid consideratinn binding on the estate 
froming the subject-matter of the mortgage, 
The mortgage, therefore, holds good. 3 

The second question involved in the appeal 
is of the plaintiff’s right to redeem the mort- 
gage within the period of thirty *years for 
which it was to subsist. I am of opinion thah 
the plaintiff is not bound by the term of thirty 
years. It is a well established principle that, 
“it isineumbent on those who support a 
mortgage male by the manager of a joing 
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Hinduifamily to show not only that there was 
necessity to borrow, but that it was not unrea- 
sonable to borrow at some such high rate 
and upon some such terms, and if it is not 
shown that there was necessity to borrow 
at the rate and upon the terms contained 
in the mortgage that rate and those 
terms cannot stand,” Per Lord Phillemore 
in the case of Nazir Begam v. Rao Raghunath 
Singh (2). The sameprinciple was re-affirmad 
by their Lordships of the Privy Council in 
the case of Ram Bujhawan Prosad Siugh v. 
Nathu Ram (8) The learned Subordinate 
Judge has given cogent reasons for the con- 
clusion that the term of thirty years fixed is 
onerous in the circumstances of the case and 
I am not prepared to disagree with him, 


I now come to ithe oross-objections. The 
Court below has granted a deoree to the plaint: 
iff in respect of 2-annas 4-pies only as repre- 
senting his share. The ground for limiting the 
decree to the extent of that share is, that the 
plaintiff is not a manager of the joint family 
and it is only a manager who can recover the 
whole of the family estate. In support of this 
opinion reference in made to a decision of this 
Court in the case of Mahesh Dat v. Ram Asre 
H That decision was considered by a single 

udge of this Court in Jang Bahadur Singh 
v. Ranjit Singh (5). In Dwarka Prasad 
v. Mt, Ram Dei (6) a Benoh of two Judges of 
this Court held that, © under the Mitakshara 
lawa single member of a joint Hindu family, 
whose rights, have been infringed by a sale of 
the joint family property, can have the entire 
sale set aside.” In accordance with the opinion 
expressed in the last mentioned case the plaint- 
iff would seem to be entitled to recover, the 
whole tf the joint family estate which was 
alienated under the deed of mortgage in 


a) 50 Ind. Cas. 434 ; 46 I. A. 145 (P. eae 
L. J. 521; WTA. LS. 591; a OW, ae PA 
Bom, L, R. 484 ; 26 M. L. T. 40 ; 30 a I. J. 868; 
(1919) M. W. N. 498 ; 1U. P, L. R. (P.C) 49; 41 A. 
BTL; 11 I W. 188 (P. G.). 

(3) Ti Ind. Cas. 983; BOL A. 14; 4P. D. T. 29; 
(1923) A, I. R. (P. C.) 37 ; 32 M. L. T. 129 ; 44 M. L 
J. 615 ; 25 Bom. L. R. 568; (1923) M. W. N. 382:2 
Pat, 285; 838C. L. J. 25; ‘ig LW. 167; 1P. L R 
m 98 0. W. N: 446 (P. G). 

67 Ind. Cas. 814 ; ee 4 UDR. 
co) 8 TNI A (0) 11 


(5) 77 Ind. Cas. 858 ; 100. TJ. 353; 100. & A 
. R. 189. 
(6) . a Ind. Cas. 329 ; 10 O. L. J. 0; 100 & A 
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tion. To me it appears that the point under 
consideration is concluded by two recent 
pronouncements of their Lordships of the 
Privy Council in eases arising out of the law 
of the Mitakshara—Narain: Prasad v. Sarnam 
Singh (7) and Manna Lal v. Karu Singh (8). 
The learned Advocate for the appellants 
has urged in reply to the point taken under 
cross-objections that the family has ceased to 
be joint and the plaintiff holds a specific 
share in what was formerly the joint family 
property. Thisis a contention which does 
not seem to have been pressed before the 
Court below. Reliance is placed on the khe- 
wat (Ex. 434), the register of nazul (Ex. A3) 
and the statement of the plaintiff’s witnesses 
Nos. 1 and 8. An entry in the khewat or in the 
register of nazwl is not, in my opinion, sufficient 
evidence to prove disruption of a joint Hindu 
family, There is no evidence to show that 
these entries were made at the desire of any 
member of the family. The statement of the 
two witnesses mentioned above is too vague 
to establish a case of separation, Itis not an 
uncommon feature of a joint Hindu family 
that its adult members carry ona business 
or a profession in their own names, It would 
stand on the same footing as a deed in the 
name of one member of the family alone. 


The result is that both the appeal and 
the cross-objections are allowed, the decree of 
the Court below is set aside and the plaintiff 
is given a decree for redemption of the entire 
property in suit on paymentof Rs, 1,574-10-0 > 
plus interest on Rs, 574-10 0 at the rate men- 
tioned in the deed of mortgage from the date 
of the deed till the date fixed for payment in 
the decree with future interest at the rate of 
6 per cent. per annum till the date of actual 
payment within six months from this date, 
In the event of default in payment, the prop- 
erty with regard to which redemption is 
allowed will be sold. The parties will bear 
their own costs throughout, The usual decree 
for redemption, in terms of O, KXXTV, r. 7, of 
the Code'of Civil Procedure, will be prepared in 
lieu of the decree of the Court below. 

Z. K. Appeal allowed, 

(T) 40 Ind. Cas. 284 ; 41 1. A. 163; 15 A. L. J. 584 ; 
2 P. L., W. 29; 210. W.N. 990 ; 33 M. L. J. 39 ; 19 
Bom. D., R. 646 ; 260. L. J. 9T; (1917) M. W.N. 516 ; : 


6 L. W. 384; 39 A. 500 (P. C.). 
(8) 56 Ind. Cas, 766; 1 P.L.T. 6; 18 L.W. 652 (P.G.).- 
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MUNNA LAL v, HAMID ALI 
LAHORE HIGH COURT. 


LETTERS PATENT APPEAL No. 158 oF 1923, 
March 31, 1924. 


Present :—Sir Shadi Lal, Chief Justice, and 
Mr. Justice Le Rossignol. 


MUNNA LAL—~APPELLANT 
Versus 
HAMID ALI AND ANOTHER-—RESPONDENTS, 


Limitation Act (IX of 1908) Sch. I, Arts, 142, 148— 
Dispossession, what amounts to—Mortgage—Adverse 
possession by mortgagee—Limitation. 


Mere paper dispossession does not amount to dis- 
possession within the meaning of Article 142 of Sehe- 
dule I to the Limitation Act, and the terminus a quo 
under that Article is actual physioal dispossession. 


The period of sixty years prescribed in Article 148 
of Schedule I to the Limitation Act for suits for re- 
demption can only be availed of where the defendant 
has no better title than that of a mortgages. 


Where a mortgage confers no right of possession on 
the mortgagee and the latter obtains possession of the 
mortgaged property in assertion of a proprietary title 
his possession will be adverse'to that of the mortgag- 
or. 


Letters Patent Appeal from an order of 
remand passed by the Hon'ble Mr. Justice 
Moti Sagar, dated the 27th Maroh 1928, in 
Civil Appeal No, 2199 of 1922, 


Lala Shamair Chand, for the Appellant. 
Lala Fagir Chand, for the Respondents, 


JUDGMENT —This appeal arises out of | 


the following circumstances. 


The land in suit belonged as to 3/4ths share to 
one Mahbub Ali, the remaning 1/4th belonged 
to his wife Mahfuz-Un-Nissa in her own right. 


In 1895 Mahbub Ali mortgaged his 3/4ths 
without possession to Sheo Bakhsh and 
thereafter transferred his rights in his share 
to his wife, 


In March 1904 the mortgagee was decreed 
_ possession as owner under the conditional sale 


clause of the mortgage and on 24th May 1904° 
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obtained joint formal possession of the 3/4ths 
share ; and in July 1904 mutation of the share 
was sanctioned. $ 


In 1907 the quandam mortgagee applied for ` 
partiton ; in August the fields were allotted 
and in December 1907 the separate holding of 
the quandam co-sharers was recorded in a muta- 
tion, On January 27, 1920 the present plaint- 
iff, the son of Mahbub Ali, sued to redeem, 
alleging that the transfer by his fabher to his 
mother was fictitious and the decree of 1904 
was a nullity as the foreclosure proceedings 
were defective, 


The learned District Judge dismissed the 
suit on the ground that the plaintiff was dis- 
possessed more than 12 years before suit, but 
the learned Judgein Chambers has held the 
suit to be within time on the ground that the 
defendant, even if he took possession in August 
1907 of the fields allotted to bhim in partition, 
his possession of that plot up to Kharif 1908 
was the possession of only a co-sharer. 


The crusial question in the case appears to 
be, when was the plaintiff dispossessed, i. e., 
deprived of physical possession of the land ? 


Mero paper dispossession does nob amount 
to dispossession and whether Article, 142 or 
Article 144 of the Limitation Act be applic 
able, the terminus a quo is the actual physical 
dispossession. 


The Trial Judge found that defendants’ act- 
ual possession came into existeaca only when 
Ghani, tenant, attorned to him, viz., after 3rd 
February 1908. The learned Distriet Judge does 
not decide the date of defendant's acquisition 
of actual possession and holds that his posses- 
sion must be referred to the date of his formal 
or symbolical possession. 


The learned Judge in Chambers held that as 
the partition came into operation only in Kha- 
rif 1908 thah must be taken as the date of 
defendants’ actual possession, 


In our judgment, the defendant could have 
had and did have actual possession from Kharif 
1907 and it is a matter of no importance that 
his possession was that of aco-sharer, The 
significant point is that his possession ousted 
the. plaintiff from possession. The appellant- 
defendant obtained mutation in December 
1907 and the possession of the tenant became 
his possession; that possession he. vindicated 
by a successful suit for rent and ejectment. 
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Now the mortgage as such conferred upon the 


defendant no right of possession over the 
mortgaged land, and his possession ever since 


: its inception has been that of a full proprietor. 


Consequently, the plaintiff can avail himself of 
the longer period of limitation provided for 
suits for redemption only if the defendant has 
no better title than that of mortgagee, 

We have found, however, that he has been 
in physical possesrion through a tenant since 
Kharif 1907, i.e. Oatober-November 1907. In 
the absence of evidence that Ghani paid rent 
to Mahfuz-un-Nissa for Kharif 1907, it is 


clear that she was ousted in Kharif 1907. 


Further, unless it be established (and this 
is not the case) that the possession of Mahfuz- 
un-Nissa was the possession of the plaintiff, 
the plaintiff has been out of possession since 
1904, the date of his father’s death, but, as 
shown above, the critical date is the date of 
defendant’s actual possession. 


For the foregoing reasons, we hold that the 
suit instituted in January 1920, is barred 
under Article 144, Limitation Act, and, accept- 
ing this appeal, we dismiss the suit with costs 
throughout. 


Z. K. Appeal accepted. 


pa 


MADRAS HIGH COURT, 


Second APPEALS No, 1896 AND 1397 
or 1921, 


November 13, 1922. 


* Present :~~Mr, Justice Phillips and 
Mr, Justice Devadoss. 


NAGATHAL AND OTHERS—DEFENDANTS 
APPELLANTS 
versus 
V. ARUMUGAM PILLAI AND OTHERS 
-PLAINTIFF AND (DEFENDANTS Nos, 1 AND 
9) RESPONDENTS, 


Transfer of Property Act (IV of 1882) ss. 83, 84— 
Morigage—Redemption—-Deposit in Court-Interest, 
cessation of —Mesne profits, right as to. 


A mortgagor deposited the mortgage-money in 
Court to the credit of the mortgagee’s heirs under sec- 
tion 83 of the Transfer of Property Act and allowed it 
to remain in Court till his redemption suit was dec- 
reed. The money was not drawn by the morigagee’s 
heira owing to quarrels among themselves: 
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Held, that the mortgagor bad done all he could to 
enable the morigagee’s heirs to draw out the money, 
and interest had, therefore, ceased to run on the 
mortgage-money from the date of the deposit and. 
the mortgagor was entitled to mesne profits. 


Thevaraya Reddy y. Venkatachalam Pandither, 37 
I. C. 444 ; 40 M. 804; 4 L. W. 483; 31M. L. J. 548; 
(1916) 2 M. W. N. 321 ; 20 M. L. T. 403, followed. 


Second appeals against the decrees of the 
Court of the Subordinate Judge, Dindigul, in 
A. S. Nos, 42 and 43 of 1921, preferred against 
the decrees of the Court of the District 
Mungif, Palni, in O. 8. Nos, 118 and 119 of 
1920. 


Messrs. K, S. Ganapathy Aiyar and M. S. 
Venkatarama Aiyar, for the Appellants, 

Mr. K. S. Jayarama Aiyar, for the Res- 
pondents, 


JUDGMENT.—In this case the mortgage- 
money was deposited by plaintiff in Court 
under section 83, Transfer of Property Act, to 
the credit of the mortgagee’s heirs. Owing to 
quarrels among the heirs, the amount was not 
drawn, but the amount was allowed by plaint- 
iff to remain in deposit until his suit for re- 
demption was decreed. He had thus done all 
he could to enable the mortgagee to draw the 
amount, as the money was not withdrawn 
by him before the heirs could settle their dis- 
putes, as was the case in Thevaraya Reddi v. 
Venkatachalam Pamdither (1), Inthis case, 
therefore, interest ceased to run from the date 
of the deposit and the Subordinate Judge was 
right in allowing mesne profits to plaintiff, 
This being so, his order as to costs must also 
stand, 

Second Appeal No, 1396 of 1921 is dismiss- 
ed with costs of the plaintiff. 

Second Appeal No. 1897 of 1921 is dismiss- 
ed for the same reasons but without costs. 


Z. K. Appeals dismissed, 


(1) 87 Ind. Cas. 444 ; 40 M. B04; 4 L. W. 483 ; 31 
M. L. J. 548 ; (1916) 2 M. W. N. 321 ; 20 M, L. T. 403. 
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ALLAHABAD HIGH COURT. 
FIRST CIVIL APPEAL No, 44 of 1921, 

‘July 18, 1928. 


Present :-—-Mr. Justice Lindsay and Mr. Justice 
Kanhaya Lal. 


SHER MUHAMMAD KHAN—DEFENDANT 
—— APPELLANT 
VETSUS 
PARBHU LAL AND OTHERS—PLAINTIFFS, 
BABU CHOTAN LAL AND OTHERS— 
DEFENDANTS~—~-RESPONDENTS, 
tn, 


Custom — Pre-omption—.Wajib-ul-arz, entry. 


value of —Rebutial. 


An entry in a wajib-ul-arz is by itself good prima 
facie evidence of the custon of pre-emption, and it is 
nob necessary to corroborate a wajib-wl-ara by procf 
of instances in which pre-emption has been allowed. 
On the other hand, the evidence afforded by the wa- 
jib-ul.arz may be rebutted by convincing evidence 
which satisfies the Court that in faot the wajib-ul-are 
cannot reasonably be treatedas a record of custom. 
Such evidence may be found in the language of the 
document itself or there may be external evidence. 


Digambar Singh v. Ahmed Sayeed Khan, 28 Ind. 
Cas. 34 ; 37 A. 129 ; 13 A. L. J. 236 ; 19 0. W. N. 393; 
17 M'L T, 193 ; 2 L. W. 303;210 L J. 237; 28M. 
L. J. 556 ; 17 Bom. L, R. 393 ; (1915) M. W. N. 581; 
4L LIA. 10 (P. C.), followed. 


First appeal from the decree of the Subor- 
dinate Judge of Saharanpur, dated the 18th 
of September 1920. 


Dr. S. N. Sen, for the Appellant, 
Mr. Nihal Chand, for the Respondents. 


JUDGMENT.—The sole question for de- 
| cision in this appeal is, whether the existence 
of the custom of pre-emption which was plead- 
ed by the plaintiffs in the Court below was 
established on the evidence submitted to the 
Subordinate Judge. 
The property sought to be pre-empted is 
situated in a village in the Saharanpur district 
known as Lakhnoti Kalan. 


The evidence in support of the custom con- 
sisted of a wajib-ul-arz prepared at the Settle- 
ment of 1867 A, D, Another wajib-ul-arz was 
prepared in 1296F, corresponding with 1889, In 
addition to these two wajib-ul-arzes the plain- 
tiffs produced a decree showing that a claim 
for pre-emption had been decreed in the Court 
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of the Munsif of Saharanpur in the year 1907, 


The judgment of the Munsif was based upon 


the provision of the wajib-wl-arzg of 1867 


which is in evidence in this case. 


There was no rebutting evidence pub for- 
ward on the part of the defendants, 


The full text of the wajib-ul-arg of 1867 is 
before us and it has been argued at great 
length that, having regard to the language of 
the document and to certain of its provisions, 
ib ought to be held in this particular case that 
the wajib-ul-arg is not a record of custom. 


In support of his argument the learned 
Advocate for the appellants has referred us to 
some of the earlier decisions of this Court in 
pre-emption cases. He has cited before us 
the cases of Dhian Kuar v. Diwan Singh (1), 
Budh Singh v. Gopal Rai (2), and Tota v. 
Sheo Narain (9), 


While it might be conceded in favour of the 
appellants that on the earlier decisions of this 
Court it would be possible to construe the 
wajib-ul-arz before us in the present case as a 
record of contract rather than of custom we 
are decidedly of opinion that it is not pos- 
sible for us to follow the reasoning of these 
earlier cases in view of the pronouncement of 
their Lordships of the Privy Council in the 
case of Digambar Singh v. Ahmed Sayed 
Khan (4). Since that the judgment has been 
published it has naturally been followed m this 
Court and it must be taken that any princi- 
ples which are laid down in ib must be accept- 
ed in preference to any statemenfof law con- 
tained in previous decisions of the Court. , 16 
was clearly laid down in this oase that a whjib- 
ul-arz by itself is good prima facie evidence of 
custom and that it is not necessary ta corro- 
borate a wajib-ul-arz by proof of instances in 
which pre-emption has been allowed. At. the 
same time, it was laid down that the evidence 
afforded by the wajib-ul-arz may be rebutted 
by other evidence. 


Since that case was decided the Pre-emption 
Bench of this Court has taken up the position 


(1) 10 Ind. Cas. 558 ; 8 A. L. J. T 
0 5 A. D. J. 589; AW. N. dooa 246; 30 A, 
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(3) 81nd. Oas. 694;6 A. In J. 715. 

(4) 28 Ind. Cas. $4; 37 A. 129; 13-A, L. J. 288; 
190. W. N. 393 ; 17 M. D. T. 193: 2 L. W. 303; 21 
O. La J. 281; 28 M. L. J. 556; 17 Bom. L. R. 893; 
(1915) M. W. N° 581 ; #1 A. 10 (P. C) 
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that the wajib-ul-arz is strong prima facie 
evidence of custom and that in order to over- 
turn the presumption in its favour there must 

“be convincing evidence to satisfy the Court 
that in fact the wajib-ul-arz could not reason- 
ably be treated as a record of custom. 

The évidence which would rebut the pre- 

sumption may of course be found in the 
language of the document itself or there may 
be external evidence. It has been laid down 
by the Pre-emption Bench in the case report- 
ed in Fazal Husain v. Muhammad Sheriff (5) 
that in certain cases the language of the 
wajib-ul-ars will of itself afford sufficient eyi- 
dence to over-turn the presumption that it 
contains a record of custom. In that case 
certain observations were made with reference 
to the previous decision of this Court in Dhian 
Ruar v. Diwan Singh and others (1), Ib was 
pointed out that in that case the wajib-ul-arz 
was peculiar and that in the clause relating to 
pre-emption there were to be found “a num- 
ber of other matters” whioh could not possibly 
have been matters of custom.” It was held 
accordingly that in such a case it might 
reasonably be held that the record in the 
wajib-ul-ars was not really a record of custom 
but a record of contract. 
e We have in recent cases endeavoured as 
far as possible to follow this principle laid 
down in the case just cited and we may also 
refer dn this connection to the case reported in 
Surajbali Singh v. Muhammad Nasir (6). 


We have in the present case, as has been 
stated, the wajib-ul-arz prepared in the year 
1867 and a subsequent wajib-ul-ars prepared 
in dr about the year 1889, This latter wajib- 
ul-arz merely incorporates the provisions of 
the earlier document and so it is only neces- 
sary to consider the language of the wajzb-wl- 
arz of 1867 

The document begins with a recital that it 
isthe wagib-ul-arz or dasturdeht of mauza 
Lakhnoti Kalan. Then there follows the 
declaration of the share-holders who attested 
the wajib-ul-are and following on this we 
have a number of provisions contained in 20 
paragraph setting out all the usages and ar- 
rangements prevailing in the village. 


The particular paragraph with which we 
are concerned, thatis to say, the paragraph 
(5) 24 Ind. Cas. 464; 36 A. 471; oF À. L. J. 800. 

w 48 Ind. Cas, 220 ; 16 ALI 
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which relates to pre-emption is paragraph No. 
6 and that undoubtedly lays down in the 
clearest possible terms that there is a right of 
pre-emption in the village. In addition to the 
provisions relating to pre-emption the para- 
graph refers to a number of other matters 
concerning the devolution of property. Cer- 
tain rules are laid down such, for example, as 
fhe exclusion of a daughter’s son or a sister’s 
son, Another rule which is laid down in the 
same paragraph relates to the custom which 
is known as éstribant or chundabant. Obviously. 
therefore, the paragraph does refer to matters 
other than pre-emption, At the samé time, 
we think it is proper to observe that these 
other matters so referred to are matters which 
are capable of being the subject of a custom. 


In this connection, however, the learned 
Advocate for the appellants lays particular 
stress upon two rules which are laid down in 
the paragraph in question. One of these is 
that in cases of dispute about the price of the 
property offered for sale the question is to be 
settled by the appointment of arbitrators or 
by a reference to the Court, It is argued that 
this provision relates to a matter which can- 
not properly be said to be the subject of a 
custom, We do not, however, understand this 
provision in the sense contended for, It ap. 
pears to us that the custom of pre-emption 
being recognised, all that the rule in qusetion 
lays down is that a certain procedure is to be 
observed in cases where there is a dispute bet- 
ween the parties, regarding the price of the 
property sold. We have to notice in this 
connection that in the wajib-ul-argzes which 
were before their Lordships of the Privy 
Council in Digambar Singh’s case (4) there 
were similar provisions recorded and it is quite 
clear that the presence of those provisions in 
the wajib-wl-arzes in question did not prevent 
their Lordships of the Privy Council from 
holding that the wajih-ul-arzes in those cases 
were to be treated as records of custom. 


The only other argument we have to notice 
in this connection is one which is based upon 
the language of the concluding sentence of the 
paragraph in question which lays down that 
if there be no male issue or no relatives 
descended from a common ancestor the share- 
holders of the patti will become the owners of 
the property in proportion to their shares. Dr- 
Sen has argued very earnestly that this pro- 
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vision contained in paragraph 6 cannot properly 
be treated as relating to any custom. He says 
that it isan endeavour on the part of the co- 
sharers of this village to prevent the applica- 
tion of the principle of escheat to the Crown 
in cases where a proprietor dies without 
leaving any heir. We do not say that this is 
an impossible construction of the words in 
question but we are very doubtful whether that 
is the significance of them. It may be that they 
merely provide a rule or custom whereby other 
heirs who would take in preference to the 
Crown are excluded. It is well-known that 
after the list of all relatives has been exhaust- 
ed succession to the property of a deceased 
Hindu may go to his spiritual preceptor or 
disciple or even to a Brahman before the 
Crown can come and claim escheat, We 
have given this matter our best consideration 
and we think we ought to hold in the present 
case that there is no provision in paragraph 6 
upon which, acting in accordance with princi- 
ples laid down, we ought to come to the conclu- 
sion that the paragraph does nob contain a 
record of custom. On the contrary, we are of 
opinion that it does contain such a record. 


Something was said inthe course of argu- 
ment regarding the provisions in other para- 
graphs of the wagib-ul-arz and it is pointed out 
that many of these provisions relates ob- 
viously to matters of contract, That, how- 
ever, is not a matter of any importance becausa 
every wajib-ul-arz must of necessity contain 
matters which constitute arrangements bet- 
ween the co-sharers. The fact that such mat- 
ters are to be found in a wajib-ul-arz does nok 
prevent the wajib-ul-arz being treated also as 
a record of custom wherever a clear pro- 
nouncement regarding a custom is set out in 
the document itself. 


We have further to notice that the case of 
the plaintiff is supported by an actual instance 
in which pre-emption was decreed in the 
' year 1907. To that fact due weight must be 
given and we hold accordingly that the wajib- 
ul-arz supported by the judgment in question 
which was passed in the year 1907 affords 
sufficient evidence upon which if was com- 
petent to the Court below to find that the 
custom alleged in the plaint does exist. We 
have not in any way been convinced that the 
judgment of the first Court is erroneous. 
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We notice that in the Court below another 
plea by way of defence was that the plaintiffs 


could not maintain this suit as they had con- 


sented to the sale and had themselves refused 
to take the property offered to them, The 
learned Judge of the Court below was of 
opinion that the evidence which was offered in 
support of this plea was not reliable and al- 
though the point is taken in the memorandum 
of appeal fo this Court it was not seriously 
argued here, We have no reason to differ 
from the learned Judge of the Court below in 
his estimate of the evidence in question, 


The result, therefore, is the appeal fails and 
is dismissed with costs including in this Court 
fees on the higher scale, 


Z.K. Appeal dismissed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 1625 oF 1923, 
l April 17, 1994, 
Present : —Mr. Justice Le Rossignol. 


AMAR CHAND—PLAINTIFF—APPELLANT 
versus ° 
SATYA PAL AND OTHERS—DEFENDANTS— 
RESPONDENTS, 


e 
Punjab Pre-emption Act (I of 1913) s. 15 (fourthly) 
~—Co-sharer on date of sale, whether entitled to pre-empt 
— Decree for pre emption against pre-enyptor, effect of. 


_ In determining the question whether a pre-empipr's 

right to preempt is superior to that of the vendee, 
the situation exisiing at the time of sale alone is to 
be regarded. The mere fact that the pre-emptor 
subsequently loses the property by virtue of which 
he claimed a superior right of pre-emption is im- 
material. 


Second appeal from the decree of the Dis- 
trict Judge, Jullundur, dated the 14th April 
1923, reversing that of the Munsif, 1st Class, 
Jullundur, dated the 18th August 1923, dis. 
missing the claim. 

Mr. Sagar Chand, for the Appellant. 

Lala Jagan Nath, for the Respondents. 


JUDGMENT .—Plaintiff who, on 16th July 
1921, bad purchased a share in an undivided 
holding sued to pre-empt a share sold on 17th 
July 1921 to defendant-vendee, 
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The vendee’s defence was that he had a 
suit pending to enforce pre-emption of the 
plaintiff’s sale of 16th July 1921. 


The first Court decreed the plaintiff’s suit 
on the ground that on 17th July 1921 he 
was a co-sharer in the holding, whilst vendee 
was not. In appeal, the District Judge, accept- 
ing a statement that the vendee’s suit to pre- 
empt plaintiff’s purchase on 16th July 1921 
had been decreed, dismissed this suit, 


The point has been the subject of-conflict- 
ing rulings, but the trend of later cases is in 
favour of the view that only the sifuation at 
the time of the sale is to be regarded. 
Further, it is asserted by the plaintiff and 
not denied by the respondent, that the 
latter's suit fo pre-empt the plaintiffs’ purchase 
on 16th July 1921 has been dismissed. 


My view is that the plaintiff’s right should 
be determined by the situation existing at the 
time of the sale, this may lead to strange re- 
sults, but the whole law of pre-emption is an 
anachronism, 


I accept the appeal and restore the first 
Court's decree with costs throughout to plaint- 
iff, ' 


Z, K, Appeal accepted, 


MADRAS HIGH COURT, 
APPEAL AGAINST ORDER No, 376 oF 1922, 
January 18, 1924, 


Present :—Mr, Justice Odgers and 
Mr. Justice Wallace. 


- RALLABANDY VENKATARATNAM 
AND OTHERS—APPELLANTS 
VErSUS 
YANAMANDRA SATYAVATI 
AND OTHERS— RESPONDENTS. 


e 
Probate and Administration Act (V of 1881) s. 50~ 
Letters of Administration, binding nature of— Applica- 
tion for revocalinn— Just cause—Judgment of Probate 
Court, when res judicata 


Letters of Administration with the Will annexed 
were granted to the widow of a testator. The appellant, 


an undivided brother of the testator, was a party to the 
proceedings. On account of some differences arising 
on account of the widow refusing to adopt his son, the 
appellant applied for revocation of Letters of Adminis- 
tration granted to the widow but the application was 
dismissed. Later on, the petition of two other bro- 
thers of the appellant, the Letters were racalled and 
the matter becoming contentious took tha form of a 
suit and ultimately the Will was upheld and Letters 
ordered to be re-issued. The appellant then filed a 


fresh application for revocation of the original grant 
of Letters : 


Held, that inasmuch as the appellant was aware 
of the probate proceedings and had an opportunity to 
contest them he was barred by the application of the 
principle of res judicata from reopening the matter 
any more. 


Per Odgers, J.:—So long as the judgment of a Court 
of Probate is in force it is conclusive not only upon all 
parties who may be before the Court but also upon 
all other persons whatsower in all proceedings arising 
out of the Will or claims under or connected therewith. 

Saroda Kanto Das v. Gobend Mohan Das, 6 Ind. 
Ces. 912 ; 12 0. L. J. Ql at p. 97, followed. 


Per Wallace, J.—Any order passed after contention 
in a probate proceeding is resjudicata in any subse- 
quent proceeding of any sort against the caveators 
who contested it. 


When a party has an opportunity to pub forward a 
particular just cause and has nob chosen to pub it 
coe he cannot be heard to agitate the same cause 

ater. 


The grant of probate by a competent Court is bind- 
ing on all persons who had an opportunity of putting 
forward their objection before it was passed unless 
they can make out a good case under section 50 of the 
Probate and Administration Act for setting it aside. 


Appeal against the order of the District 
Court, Godavari, at Rajahmundry, dated the 


llth September 1922 in O. P. No, 151 of 
1921, 


Messrs. C. S. Venkatachariar and A. Venka- 
tachalam, for the Appellants. 


Mr. P. Somasundaram, for the Respondents, 


JUDGMENT. 


Odgers, J. :—This is an appeal against the 
order of the District Judge, Godavari, where- 
by he dismissed the appellant’s petition to 
revoke a Probate under section 52, Probate and 
Administration Act. The previous history of 
the case is seb out in the learned District 
Judge's order, 


r 


11984. 


The only facts we need con- ; 


4 
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sider are the following: an application was 
made by the widow of one Appa Row, deceas- 
ed, in 1908 for Letters of Administration to 
his estate with the Will annexed. The Will 
is printed at page 17 of the documents in 
A. A.O. No. 275 of 1920 and it is to 
be noted that the only property of the 
testator on which if could take effect was 
a sum of insurance money Rs, 1,000. The 
father of the testator entered a caveat to the 
proceedings of 1908 but withdrew it apparent- 
ly in consequence of an agreement (printed 
ab page 5 of the documents in Appeal 
No. 110 of 15) to which this (1st) appel- 
lant inter alia . was a party. The agree- 
ment shortly provided that the widow should 
take the Rs. 1,000, should adopt the son 
of the 1st appellant, (authority to her to adopt 
was given in the will) and withdraw her appli- 
cation for Letters of Administration. The 1st 
appellant was a respondent to the application 
for Lettors of Administration though he was 
not cited. The agreement fell through, the 
father of testator did nob appear in the pro- 
ceedings and the widow obtained Letters of 
Administration. It appears that she subsequ- 
ently adopted another boy. The present lst 
appollant thereupon petitioned for a revocation 
of the Letters of Administration granted to the 
widow. This was dismissed both by the Dis- 
triot Judge and by the High Court (Ayling and 
Napier, JJ.) in A. A. O. No. 182 of 1911 the 
learned Judges held that no just cause was 
shown for revoking the Letters of Administra- 
tion. Several years afterwards, two brothers of 


the 1st appellant in 1916 filed revocation pro- . 


ocedings. Their petition was allowed and the 
Letters of Administration to the widow were 
re-called, the 1st appellant was along with the 
widow a respondent to these proceedings. The 
matter being contentious took the form of a 
suit (No. 55 of 17). The 1st appellant was not 
a party in hisown right and applied to be 
brought on in I. ‘A, No, 609 of 1919, This 
was dismissed by the District Judge as he had 
not objected to the grant originally and his 
subsequent petition for revocation had been 
dismissed. He was held not to be a proper or 
necessary party as he had no power in himself 
to ask for revocation, In the result, the Will 


was upheld and Letters of Administration 


were ordered to be re-issued to the widow. As 
a matter of fact, this was never done as there 


was nothing left for the Letters of Adminis. 
tration to operate upon. Further, the Ist 
appellant, as representing the widow, would . 
be the person or one of the persons to 
whom the Letters of Administration would be 
issued, The question is, can the 1st appellant 
be now heard to reagitate the whole matter 
for his own purposes? It has first to be pre- 
mised that the Ist appellantis clearly not 
interested in upsetting the Will qua Will. His 
grievance has nothing to do with the disposal 
of the Rs. 1,000 but with the power of adop- 
tion given by the Will. He wants to use this 
means to upset the adoption made by the 
widow and which was not in accordance with 
the agreement above referred to. It is per- 
fectly clear that the authority to adopt could 
have been givento the widow otherwise than 
by the testator’s Will, The present application 
is based on section 50, Probate and Adminis- 
tration Act, and the particular just cause re- 
lied on is the 2nd—the fraud alleged being 
the concealment of the agreement. I am by 
no means convinced that it was a duty incum- 
bent on any of the parties to bring this agree- 
ment to the notice of the Court in 1908—nor 
am I convinced on the evidence that is before 
us that the tostator’s father failed to appear 
in the proceedings of 1908 because the agres- 
ment was then subsisting, The judgment in 
No. 182 of 11 (page 7) sliows to my mind that 
lst appellant was aware of the proc&edings 
and also that the agreement had by that time 


fallen through. The learned Judgy there found 
as follows :— 


“The respondent’s 4th witness’s deposition 
clearly shows that the petitioncr was 
aware of the proceedings during their 
pendency and such evidence receives sup- 
port from the unimpeachable evidence of 
the other witnesses though the latter 
cannot fix the dates accurately ; the com- 
promise attempted and referred to by 
these witnesses clearly shows that the 
petitioner was aware of the proseedings 
while they were pending.” 

In Nistariny Dabya v. Sarasaty Dabya (1) 
it was held that the mere absence of 
a special citation in proceedings in which 
Probate of a Will is granted is not where 
the person fo whom a citation has not 
been issued is otherwise aware of the 


(1) 180. 45 ; 9 Ind. Des, (N, S») 31, 
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proceedings, a just cause’ for revocation. I, 
therefore, hold that the lst appellant was a 


_ party to the proceedings in 1908 and is bound 


by the decision of the Court. The learned 
Judge has held that the 1st appellant is 
debarred from re-agitating the matter ou 
account of res judicata. It is contended that 
it has been so held solely on the ground that 
lst appellant was aware of the proceedings 
which were not strictly a suit. Further, ib 
will be noticed that the validity of the Will 
has been upheld by this Court, in A. A. O. 
No. 275 of 1920 (Phillips; J., and myself). 
There this 1st appellant put in a memo. of 
objections wherein he repeated his allegation 
that, in view of the agreement, the Court ought 
to have made him a necessary party and 
enabled him to call evidence, He also adopt- 
ed all the grounds of appeal against the 
validity of the Will filed by the then petitioners 
(his brothers), It is not disputed that these 
form his grounds in the present appeals. This 
memo, of objections was not pressed and was 
dismissed by us. In my opinion the ist 
appellant is barred by the application of the 
principle of res judicata though the words of 
section 11 may not be strictly applicable, The 
matter has previously been in issue between 
fhe same parties and the validity of the Will 
has been fully and finally established and in 
my opinion it would only be encouraging this 
protraeted litigation to proceed to further 
lengths to hold the opposite. It is contended 
that the 1st appellant bas up to now not had 
a chance to Present his case. I am unable to 
agree, He had every chance to attend at the 
original bearingin 1908. He was heard in 
1910 when his application to revoke was dis- 
missed., He did not take steps to displace the 
order refusing to make him a party to suit 
No. 55 of 1917; but he filed, as stated, a memo. 
of objections to the appeal. The Privy Coun- 
oil has held in Hook v. Administrator-General 
of Bengal (2) that the plea of res judicata still 
remains apart from the limited provisions of 
the Code and in Sheopavsan Singh v. Ram- 
mandan Prashad Singh (8), their Lordships 

(2) 16 Ind. Cas. 631 ; 48 C. 499 ; 19 A. L. J. 366; 
40 M. L. J. 423 ; 29 M. L. J. 386 ; 1921 M. W. N. 313; 
330. L. J. 405 ; 3 U. P, D. R (P. 0.) 17;23 Bom. L. 
R. 648; O. W. N. 915 ; 14 L. W. 221; 48 I. A. 187. (P.O) 

(3) 33 Ind. Cas. 914; 43 0. 694, 15 A. L. J. 466; 
90 C. W. N. 738; 18 Bom. L. R. 897; 230. L.J. 621; 
(1916) 1M. W. N. 419; 20 M. lag. 1:98 L W. 
544 ; 31 M. L. J. TT (P. C.) 


held that the application of the rules by the 
Courts in India should be influenced by no 
technical considerations of form but by matter 
of substance within the limits allowed by 
law. The learned District Judge has further 
dismissed the appellants’ petition on the ground 
that the judgment of the Court of Probate 
substantiating the Will is a judgment in rem 
So long as this is in force, ib is conclusive not 
only upon all the parties who may be before 
the Court but also upon all other persons 
whatsoever in all proceedings arising out of 
the Will or claims under or connected there- 
with: Sarodakanto Das v. Gobind Mohan Das 
(4). It is contended by Mr. Venkatachariar 
that its conclusive character cannot apply to 
an attempt to set it aside, He further con- 
tended that the argument has no force as the 
Letters of Administration having been re-called 
and not re-issued there is in fact no such judg- 
ment in existence. In my view this is a fal- 
lacy; the Letters were re-called, but the validi- 
fy of the Will was finally established in suit 
No. 55/17 and Letters of Administration were 
ordered to be re-issued. The Will must, there- 
fore, be treated as having been valid all through 
and itis this judgment in No. 55/17 which 
has the force of a judgment in rem. It may be 
that a judgment in rem proved to have been 
obtained by fraud can be set aside, In my opi- 
nion there is no such evidence here, The 
vilidity of the Will has been considered 
over and over again and bas been finally 
established and the appellant is, under the 
circumstances of this case, bound by that deci- 
sion, The appeal fails and must be dismissed 
with costs throughout. 


Wallace, J. :—The original petition is in 
substance, though not in terms, an application 
to revoke the grant of a Probate. The first 
appellant contends that the order granting 
Probate on 13th March 1909 is not res judica- 
ta against him because, first, ib was not passed 
alter contention and, therefore, the proceedings 
are not of the nature of a suit and, therefore, 
section 11 of the Civil Procedure Code does 
not apply, and, secondly, that, in any case, 
that grant was set aside by an order of the 
Court on the petition of his minor brothers, 
and that thereby the order of the Court was 
revoked. As to the first pointitis clear law 
thas any order passed after contention in a 

(4) 6 Ind. Cas. 912 ; 12 0. L. J. 91 ab p. 97. 
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probate proceeding is res judicata in any sub- 
sequent proceeding of any sort against the 
caveators who contested it, see Nezhatud 
Dowla Abbas Hassaein v. Mirza Kurratu- 
lain (5), Skeoparasan Singh v. Ramanandam 
Prasad Singh (3), and Hook v. The Adminis- 
trator-General of Bengal (2), and it would 
come within the purview of section 11 of the 
Civil Procedure Code. Now, the appellant 
was aware of the probate proceedings, had an 
opportunity to contest but did not choose to 
contest them : so that, if was owing to his 
own neglect that the proceeding did not be- 
come contentious, It appears to me that he 
is barred from re-opening the matter any more 
and this conclusion is based not so much on 
section 11 of the Civil Procedure Code 
itself but on the general principle of the Pro- 
bate and Administration Act that the grant 
of Probate by a competent Court is binding on 
all persons who had an opportunity of putting 
forward their objection before it was passed 
unless they can make out a good case under 
section 50 for setting it aside, Section 50 
lays down that for “just cause ” the grant of 
Probate or Letters of Administration may be 
revoked or annulled. There is no period of 
limitation for putting forward such a cause, 
since, obviously, the cause may only appear 
long after the grant; but itis an elementary 
principle that, where the party had an oppor- 
tunity to pub forward a particular just cause 
and had not chosen to put it forward, he oan- 
not be heard to agitate the same cause later. 
No Court would, in my opinion, allow a “ just 
cause” already agitated and decided upon 
before the grant of Probate to be again made 
the subject of an application to revoke that 
grant, and I see no difference in principle 
between disallowing such an application on the 
ground of res judicata and disallowing it on 
the ground that the party already had a full 
opportunity of putting forward his just cause 
and omitted to ‘do so. So that the question 
before us, as I view it, is whether the 1st 
appellant had an opportunity before the grant 
was made of urging the very ‘grounds he now 
puts forward, or whether he urges any new 
grounds that have arisen since he had that 
“ opportunity which he refused to utilise. 

I find that he urges nothing new, His 
petition does not arrange clearly his points of 


(5) 810. 186. 


attack or state under which clause of section 50 
he appeals; but although he does not ask for 
the revocation of the order of 18th March 
1909, his main points of attack seem to me to: 
be (a) that the Will was forged ; (b) that there 
was fraudulent conduct of the widow in refer- 
ence to an agreement ; (c) his ignorance of the 
probate proceedings ; (d) the non-service of 
summons or citation on him; (e) attacks on 
the conduct of O. 8 No. 55 of 1917 into 
which the petition of his minor brothers was 
converted after their I. A. No, 383 of 1916 
was allowed, and (f) the plea that the High 
Court by re-calling the grant in ©. M. A. No. 
805 of 1917 vacated the original order, so that 
the whole proceedings are open in this Court, 
The first four points should have been made 
grounds of attack before the first grant of Pro- 
bate, for, though no citation was served on 
him, he was aware of the proceedings, The 
citation was properly issued and the first ap- 
pellant had sufficient knowledge of the proceed- 
ings, vide High Court’s finding in A. A. O. 182 
of 1911 and in Appeal No. 110 of 1915, and 
such knowledge was enough to render it incum- 
bent upon him to put forward then any case 
he had. As to the attack on the conduct of 
O, 8. No. 55 of 1917, it is an irrelevant 
matter in this petition, as such conduct would 
have no retrospective effect on the probate A 
proceedings whioh the Lst appellant now seeks 
to reprobate. é 
As to the last point, some discussion is 
necessary, The 1st appellant cgAtends that 
the fact that the grant of Probate to the 
widow under O, P. No. 534 of 1908 was revdk- 
ed by the District Court in I. A, No. 383 of 
1916 on the petition of his brothers enables 
him to plead that that grant is not res judicata 
against him, and that, therefore, the civil suit 
O. 5. No. 79 of 1909 filed by him to seb aside 
the adoption and the suit for partition by the 
adopted son of the widow, O. S. No. 6 of 1914, 
should also be allowed to be re-opened since he 
was not allowed in those suits to challenge 
the genuineness of the Will, because of the 
previous grant of the Letters of Administration, 


Now, as has been clearly pointed out 
in A. A, O, No. 305 of 1917, on the appeal 
by the widow against the order of revo- 
cation, that order was in any case wrong 
and the profer order was to re-oall the 


48 e 
EUSSAINBHAI BHORA V. BANSILAL 


letters, which had the effect of holding the 
letters in abeyance until the contention 
between the widow and the petitioners in I, A. 


“No, 388. of 1916 should have been tried in 


the form of a suit as provided by the Probate 
and Administration Act. The mere re-call of 
the letters does not open tothe 1st appellant 
any fresh opportunity to challenge the original 
grant since it isin no way the result of his 
attack, Any attack by others will not avail 
to set his attack on its legs again, Section 50, 
in certain circumstances, would allow one 
party after another to attack in burn the grant 
of probate, but nothing in it supports the con- 
tention that each of such attacks in turn 
reopens all previous attacks and enables 
parties already defeated to press their attacks 
anew. There is no substance, therefore, in 
this last ground of attack under section 50, 
Probate and Adminstration Act, on the grant 
of probate on 13th Maroh 1909, 


The present lsb appellant applied ‘fo be 
added as a party-defendant in O. 8, No. 55 
of 1917. That application was refused on the 
ground that his right to oppose the issue of 
Letters of Administration had been negatived 
by the proceedings in 1909 granting Letters of 
Administration and could not be revived. No 
Civil Revision Petition was preferred from 
this order, When the decree in this suit went 
in favour of the widow and the petitioners 
in LP, No. 883 of 1916 appealed to the 
High Court in A. A. O. No. 275 of 1920, 
the presen, ist appellant did not in the 
High Court ask to be brought on record so 
that he might agitate his right to be made 
a party-defendant to the suit. That he 
knew of the appeal is not open to question, 
since be himself was brought on record init as 
the legal representative of the widow who died 
during its pendency, As such legal representa- 
tive he put in a memorandum of objections in 
which, incidentally, he alleged that the lower 
Court ought to have brought him on record in 
his own right, but that memorandum was not 
pressed and was dismissed. No doubt it was 
futile to press such a contention in his capacity 
as the legal representative of the widow, but 
that forms no excuse for his not himself apply- 
ing to the High Court to bring him on record 
in his own rights so that he might contest the 
refusal of the District Court to make him a 
party. This is sufficient to dispos® of the vague 
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prayers in this petition to declare that the final 
order in O. S. No. 55 of 1917 and the connect- 
ed suits Nos. 79 of 1909 and 6 of 1914 are 
invalid, since it was rightly held in those suits 
that the potitioner cannot attack the Probate 
proceedings declaring the genuineness of the 
Will or the authority to adopt covered by it, 
There is no reason for re-opening these suits on 
the ground that he was wrongly prohibited 
from agitating these questions; while, as ro- 


gards the allegation of fraud no deoree can be- 


set aside on such a ground by mere petition, I 
am clear that, so far as the first appellant is 
concerned, he has for ever lost his opportunity 
of challenging the grant, unless he discovers in 
future some fresh ground for challenge which 
he has not up till now put forward. This dis- 
poses of the first appellant’s case, 


The cases of the other appellants have 
not been separately pressed. Appellants Nos. 2 
and 3 are the sons of the first and appellants 
Nos, 4 to 6 are the sons of the defendants in O, 
3. No 55 of 1917 and obviously cannot re-open 
that decree by means of this petition, The 
seventh appellant is the mother of the original 
testator and has no interestin these proceed- 
ngs. 


I, therefore, agree that the petition should 
be dismissed with costs throughout. 


V.N. V. Appeal dismissed, 
K. S. D. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 


SECOND CIVIL APPEAL No, 241-B oF 1922. 
Present :—Mr. Kinkhed, A. J.C, 


HUSSAINBHAI BHORA— 
APPELLANT ‘ 


Versus 
BANSILAL AND ANOTHER— 
RESPONDENTS. 


Civil Procedure Code (Act ¥ of 1908) O. III, 9. 4, 
Sch. II, rr.1, 16 (2)—Arbitration—Award— Appeal, 
whether Ues—Reference, validity of, whether can be 
questioned Parties injerested, failure of, to joim, 


(1924 


de 
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effect of —Pleader, whether can make refcrence— Powers 
of-aitorney, construction of—Ratification, effect of—~ 
Hindu Law - Succession—Re-marriage, whether de- 
prives mother of right of succession to son. 


A restrictive provision like the one contained in 
paragraph 16 (2) of Schedule II to the Civil Procedure 
Code must be strictly construed. [p. 51, ool. 2.) 


The Legislature must be taken to have contemplat. 
ed that the deoree in respect ofwhich paragraph 16 (2) 
of the Second Schedule to the Civil Procedure Code 
provides that there shall be no appeal, must be one 
which has been passed after a substantial compliance 
with i preceding provisions of the Schedule. [p. 51, 
col, 2. 

In a case whera the validity of a reference to arbi. 
tration is attacked, the Court, in order to determine 
whether an appeal lies against the decree passed on 
the award, must decide whether the reference was 
valid or invalid. Ifit was valid, tha decrea will be a 
decree under the Second Schedule and no appeal will 
lie therefrom if it is passed in terms of the award. If 
the reference is not valid, the deoree will not bea 
dacree under the Second Schedule and will be open to 
appeal like any other decree not coming under the 
Schedule. [p. 51, col. 2.) 


Where all the parties interested in a matter do 
not apply for a reference to arbitration, and an order 
of reference is made, the orderis illegal and if an 
award is made on such reference, the award will also 
be illegal. [p. 52, ool. 1.] 


Joy Prokash Lall v. Sheo Golam Singh, 11 0, 37 55 
Ind. Deo. (N. S.) 782; Indur Subbaramt Reddy v. 
Kandadai Rajamannar Ayyangar, 26 M. 47 ; 12 M. 
L. J. 396, relied on. 


Tn order to decide whether m reference to arbitration 
made by a pleader on behalf ofa party was oom- 
potent or not, the first question which ths Court must 
consider is whether the pleader had authority to 
make the reference, and this necessitates examination 
of the terms of the power-of-attorney given to the 
pleader. [p. 53, col. 1.] 


Where a Court has to ascertain whether a partioular 
aot of a person holding a nower-of-attorney for another 
is within the scope or in exoess of the authority con- 
ferred by the power, it is necessary to show that on a 
fair consideration of the whole instrument the autho. 
rity in question is to be found within the four corners 
of the instrument either in express terms or by neces. 
sary implication. The decision of this question must 
depend upon the construction of the instrument in 
gach case and the intention ofthe parties as evidenc- 
ed by the ciroumstances. [p. 53, ool. 2.] 


Bryant v. La Bongue du peuple, (1893) A.O. 170 ; 62 
L. J. P.C. 68; 1 R. 336 ; 68 L. T. 546; 41 W. R. 600; 
Roy Radha Kissen v. Nauratan Lall, 60. L. J, 490 at 
p. 500; Ghasiram v. Raja Mohan Bikram Sha, 60. L. 
J. 639 at p. 647, relied on. 


A pleader has no authority to apply for making a 
reference to arbitration unless his Vakalatnama is so 
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worded as to give him that authority specifically, 
[p. 54, aol. 1.] 

Sheo Das Misser v. Biri Nandan Pershad,7 O. W. 
N. 349; Ram Jiwan Ram v. Kali Charan Singhi 29 
A. 429 ; 4 A. Lu J. 342: A. W. N. (1907) 139. 


No amount of ratification oan raise an aot which is 
void ab initio to the level ofa valid one. [p. 54, 
col. 2. 

Husen v. Rajaram, 26 Ind. Gas. 813; 10 N., È. R. 
133 at p. 137, followed. 

Notwithstanding remarriage, a Hindu mother 
remains compatent to succeed as heir to the estate of 
her son by her first marriage, where succession to 
such ibaa opens a‘ter her isecondtmarriage, [p. 51, 
col. 1, 

Kashirao v. Ukarda, 31 Ind. Oas. 290; 11 N. In R. 
116, followed. 


Appeal against the decree of the 2nd Addl, 
District Judge, Hast Berar, Amraoti, in Civil 
Appeal No, 148 of 1921, decided on the 9th 
January 1922, 


Messrs. M. Gupta and V. Chitale, for the 
Appellant, 


Messrs. G. R. Deo and P., C. Dutt, for tha 
Respondents, 


JUDGMENT One Hussainbhai, plaint- 
iff-appellant, brought this suit to eject defend- 
ant Pannalal, son of Bhairao, from a certain 
portion marked A. B,C. D. on the map filed 
with the plaint out of Survey No. 37 of, 
Amraoti and for certain arrears of rent said to 
be due from him. The plaintiff alleges that he 
served notice to quit on the defendant on 12th 
May 1918, The defence was that the defendant 
was a permanent tenant, Issuesfvere framed 
on 27th July 1920 and the case was fixed 
for evidence on 4th October 1920. After*the 
trial of the case had thus begun this suit along 
with other four suits against other defendants 
was referred to arbitration, In this suit the 
agreement of reference was signed by the 
plaintiff’s pleader, Mr. Pangarkar, and by his 
agent. This application was presented to 
the Court on 4th October 1920. The Court 
made a reference in all the five cases to the 
‘arbitrators and they were requested to re- 
furn the award by 15th November 1920, 
The case was accordingly adjourped to 15th 
November 1920. The award was not ready 
by that time and time was extended till 1st 
December 1920, This reference was super- 
seded and a fresh reference was made to 
another set of arbitrators by a petition dated 
26th November 1920 which was signed on 
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behalf of plaintiff by Mr. Pangarkar alone 
and by Sita Bai on behalf of her minor son 
defendant Pannalal. 15th December 1920 


“was fixed as the date for submission of the 


award and of the arbitrators’ record. The 
award not being ready, extensions were given 


‘from time to time and 28th Desember 1921 


was fixed as the last day on which the award 
‘was ordered to be filed. On that day the 
award was filed in Court. Time was given to 
the parties to file objections against the same 
till 10th March 1921. The plaintiff filed his 
‘objection against the award on that day and 
on defendant’s reply thereto issues were 
framed and the case was fixed for evidence of 
parties for the 4th of May 1921. An addi- 
tional statement was filed by defendant on 
99nd March 1921 and again the case was 
adjourned for framing additional issues to 30th 
March 1921. Additional issues were 'fram- 
ed onthat day and the case came on for 
hearing on 4th May 1921 as already fixed. The 
objections to the award gave rise to the follow- 

ing issues :— 
1. Whether Mr. Pangarkar, pleader, had 
authority to refer the matter in suit 

to arbitration ? 


(a) Whether arbitrators based their 
award on private information ? 


(b) If so, are they guilty of legal miscon- 
e duct 


o 2 


3, Is the award indetinite and incapable of 
executițp ? 


l 4. To what relief is plaintiff entitled ? 
ae: Additional Issue. 


Whether plaintiff is estopped from ques- 
tioning the award as alleged by the 
defendant in para 1 of his statement 
dated 22nd March 1921 ? 


. The Munsif held that Mr. Pangarkar had 
authority to refer the matter in suit to arbitra- 
tion on plaintiff’s behalf ; that the award was 
not based on private information and that the 
arbitrators were not guilty of legal misconduct; 
that the aw&rd was quite definite and capable 
of .execntion and was binding on plaintiff, and 
that plaintiff was estopped from questioning 
the award. He accordingly passed a decree in 
terms of the award that the defendant should 
pay arent of Rs. 12 for the y€ars in suit, 
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The plaintiff’s claim for higher rent and eject- 
ment was dismissed, 


Against this decree, passed on the 30th July 
1921, the plaintiff preferred an appeal to the 
Court of the second Additional District Judge 
who held that the reference to arbitrators by 
plaintiff’s pleader was not shown by the plaint- 
iff to have been prohibited by the terms of 
the pleader’s Vakalatnama and that plaintiff 
could not, therefore, raise any objection of want 
of authority in the pleader to make the refer- 
ence; that the plaintiff had further ac- 
quiesced in the reference. The conduct of 
plaintiff's agent during the arbitration proceed- 
ings raised a presumption of acquiescence, and 
it was held that want of authority could not, 
therefore, be pleaded. The finding of the 
Court of first instance that the reference was 
valid was thus confirmed. The finding that 
the award was not invalid on the ground of 
misconduct was upheld, Similarly, the objec- 
tion that the award was ambiguous and in- 
capable of execution was overruled. An 
additional ground which the plaintiff took at 
the stage of the argument that plaintiff was 
Wahiwatdar of Bobra Jamat to which the 
land in question belonged was considered as 
not arising in the case on the findings given by 
the Court of first instance, The appeal was 
accordingly dismissed, 


Against this dismissal the plaintiff fled this 
second appeal urging, (1) that the burden of 
proving want of authority was wrongly laid 
upon plaintiff and, even if rightly laid, was 
sufficiently discharged by him as the terms of 
the power-of-attorney would show; (2) that 
acquiescence could not be valid substitute 
without written authority, and (3) that the 
arbitrators could not legally import their own 
knowledge without bringing the fact to the 
notice of the parties and that the award was 
invalid on account of ambiguity and incapable 
of being carried out. It was also argued that 
the objection that plaintiff was the Wahi- 
watdar of Bohra Jamat to which the land 
belonged should have been allowed to be 
raised. 


The respondent Pannalal died about two 
months before the date of hearing which was 
fixed for 30th July 1928. The gppellant on 
27th July 1923, therefore, made an application 
to place on record, one Bansilal, the brother of 
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Pannalal, as his legal representative, The 
application came on for hearing on 30th July 
1923, On that day Mr, P. ©. Dutt, Barrister- 
at-law, appeared for plaintiff’s mother, Sita 
Bai, and claimed that his client was the legal 
representative of the deceased respondent 
and prayed for being made a party to the 
appeal, The appellant, however, did not 
admit that Sita Bai was the legal represen- 
tative, and so “ substitution as prayed for 
by the appellant ©” was ordered, and a fresh 
day was fixed for hearing the appeal. On 
6th August 1923 the appellant made a 
fresh petition requesting that besides Bansilal 
Mt. Sita Bai may also be brought on 
record as the legal representative of the 
deceased, so as to effectually adjudicate all 
matters in dispute. My predecessor on 8th 
September 1923 passed the following order: 
“ subject to objection by any of the parties let 
this be done.” The name of Mt, Sita Bai was 
accordingly added to the memorandum of 
appeal, On 26th October 1923 the appeal 
came on for hearing before me, Mr. G. R. Deo, 
pleader for Bansilal, objected to Mt, Sita Bai 
being placed on the record as Pannalal’s legal 
representative on the ground that Mf, Sita 
Bai, by reason of her re-marriage, could not 
succeed to her son Pannalal. Mr, Dutt urged 
that Bansilal’s name could not stand as, in 
spite of re-marraige, the mother could under 
law succeed to her son, It was admitted that 
re-marriage had taken place long before the 
succession opened out fo the estate of Panna- 
lal. The case, therefore, was governed by the 
ruling of this Court in Kashirao v. Ukarda (1), 
where it was held that, notwithstanding re- 
marriage, mother remains competent to succeed 
as heir to the estate of her son by the first 
marriage where such estate devolves after her 
second marriage. I, therefore, ordered the name 
of Bansilal to be struck out from the record 
and proceeded to hear the appeal with Mt. 
Sita Bai as the sole respondent in place of the 
deceased respondent Pannalal. 


Mr. Dutt raised a preliminary objection that 
no appeal Jay against a decree passed in terms 
of an award, and cited several authorities in 
support of his contention. His argument was 
that all that the Court had to see was, whe- 
ther the decree was in terms of the award, 


(1) 31 Ind. Cas. 290 ; 11 N. In R. 116. 
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or in excess of it, and that the Court will have 
no jurisdiction to s2e whether the reference, 
on which the award was based, was or was 
not validly made. A similar objection was: 
raised in the second appeals which the present 
appellant bad preferred against the decrees pas- 
sed in the four other suits against other defend- 
ants, These second appeals are Nos. 240-B, 
949-B, 243-B and 244-B of 1922. My pre- 
decessor disposed of these appeals and remand- 
ed those cases for fresh decision after holding 
that appeal lay. The reasoning adopted by 
Kotval, A. J. C, in both cases was that a 
restrictive provision like the one in paragraph 
16 (2) of the second Schedule of Civil Proce- 
dure Code must be strictly construed. The 


. Legislature must be taken to have contem- 


plated that the deereein respect of which 
paragraph 16 (2) provides that there should 
be no appeal, must be one which has been 
passed after a substantial compliance with the 
preceding provisions of the Schedule, He also 
observed that in a case where the validity of 
reference is attacked, the Court,in order to 
determine whether an appeal lay against the 
decree in such a case, must decide whether 
the reference was valid or invalid, and that if 
it were valid the decree will be a decree under 
the second Schedule and no appeal will lig 
therefrom if it is passed in terms of the award. , 
If the reference is not valid, the decree will 
not be a decree under the second Schedyle and 
will be open to appeal hke any other decree 
not coming under the Schedule. It was, there. 
fore, held that it was necessary fft the Courts 
to decide the question of the validity of the 
reference. In thoss eases the question. Was 
whether plaintiff's agent Tabirali had authori- 
ty to refer the case to arbitration. In the 
present case the question is whether plaintiff's 
pleader, Mr, Pangarkar, had authority to 
refer the case to arbitration. If Pannalal's 
legal representative had then been brought on 
record my predecessor would have been ina 
position to decide this appeal also along with 
the other appeals, 


In the present case I, therefore, bold that if 
the reference could not be validly made by 
Mr, Pangarkar the arbitrators would have no 
jurisdiction to take cognisance of the matters 
in dispute between the parties, and their 
award, though made upon a reference through 
the intervenfion of the Court, would be null 
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and void on the ground that ih was made upon 
a reference to which all the parties interested 
did not agree as required by paragraph 1 of 
- the second schedule. It has been held in Joy 
Prokash Lall v, Sheo Golam Singh (2) that if 
all the parties interested do not apply, and an 
order of reference is made the order is illegal 
andifan award is made on such reference, 
fhe award also will be illegal. The same 
view was taken in Indur Subbarami Reddy v. 
Kandadai Rajamannar Ayyangar (8), where in 
a suit for partnership accounts by the plaint- 
iff: against two persons the plaintiff and one 
of the defendants alone applied to the Court 
to refer the matter in dispute to arbitration 
and an order of reference was made and an 
award given by the arbitrators. Upon an 


objection raised by the defendant, who joined ' 


in the reference to the validity of the award 
on the ground that the other defendants had 
not joined in the application ib was held that 
the order of reference as well as the award 
made in pursuance thereof were illegal, In 
the present case the award was filed on 28th 
February 1921 and’ on 10th March 1921 
plaintiff filed his objection to the validity of 
the award and urged that the reference to the 
arbitration was totally ultra vires as plaint- 
iff's pleader had no authority to make the 
reference. In other words, the plaintiff's 
* objection came within paragraph 14, clause (o); 
of the, second Schedule and if this objection 
were “upheld the award was liable to be set 
aside under paragraph 15, clause (e), on the 
ground of dhe award | ‘being otberwise in- 
valid.” The words “ being otherwise invalid ” 
inserted in paragraph 15 (c) are new. 


My attention has been drawn to the two 
following cases, Lutawan'v, Lachiya (4) and 
Batcha Sahib v. Abdul Ganny (5), and it is a 
argued that if an objection to the validity of 
an award which might have been raised under 
paragraph 15 of the second Schedule to the 
Civil Procedure Code is not raised within the 
time limit or being raised is rejected and the 
Court proceeds fo pronounce judgment and to 
frame a decree no appeal will lie except on the 
ground stated in paragraph 16 of the second 


(2) 1160. 37; 5 Ind. Deo. E 8.) 782. 

(3) 26 M. 47; 12. M. D. J. 396. 

(4) 21 Ind. Cas. 989 36 A. 69; 12 A. Lu. J. 57 (EB). 

(5) 21 Ind. Cas. 308 ; 38 M. 256 ; 25 M. L. J. 507; 
14M L. T, 314 ; (1914) M. W. N. 142. è 
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Schedule, In the Allahabad case (4) it is ob- 
served by Banerji, J., at page 76 that “ an 
additional reason has been added in the pre- 
sent Code for objecting to an award, namely, 

that it is‘ otherwise invalid ” if upon such 

objection being taken the Court judicially 
considers the objection and decides itin favour 
of the award, the decree which follows such 
judgment is, under the present Code, final and - 
no appeal lies from it, It is thus clear that 
the intention of the Legislature was that only 
one Court, namely, the Court which referred 
the case to arbitration, should try the ques- 
tion whether the award is invalid for any 
reason other than the reasons specifically 
mentioned in paragraph 16. It seems to me 
that the Legislature clearly intended to set at 
rest the conflict of opinion which existed 

before the enactment of the present Code 
and to take away the grievance which 
existed on the ground that the validity of 
an award could not be contested on any 

ground other than those specified in sec- 

tion 51 of the old Code.” In that case all 
the parties interested had joined in the refer- 
ence and the Court made an order of reference. 

The objections raised related to the conduct of 

the arbitrator and to his alleged refusal to 
hear evidence offered and to other matters. 
No objection was taken that the leave of the 
Court was nob obtained prior to the order of 
reference, The Munsif who heard the various 
objections overruled them and made a decree 
in accordance with theaward, It was for the 
first time in appeal to the District Judge by 
the defendants that they raised the objection 
that the leave of the Court had not been 
obtained prior to the reference, and it was 
contended that on that account there was no 
valid reference, and, therefore, no valid award, 

and that an appeal lay to the District Judge. 

The District Judge accepted this contention 
and set aside the decree and the award and 
remanded the case. In second appeal to the 
High Court the Judges observed that, in the 
case before them, the defendants took no ob- 
jection béfore the Court of first instance on 
the ground that the award was invalid because 
the agreement to refer the dispute to the 
arbitration had not received sanction of the 
Court. It is observed that such objection could 
have been taken before the expiry of the 
period of limitation allowed for preferring such 
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objections and not having been taken at that 
stage it could not, ab any subsequent stage, be 
put forward as a ground for setting aside the 
award, The objection was, therefore, disallow- 
ed on the ground of delay in making it and 
not on the ground that it was not a valid ob. 
jection, The necessary consequence was that 
the appeal to the District Judge was considered 
incompetent and the order of remand was, 
therefore, seb aside, 


In the Madras oase (5) the award was sub- 
mitted on the 29th June 1910 and the applica- 
tion to set aside was made on 18th July 1910 
which was beyond the ten days’ period of 
limitation prescribed by Article 158 of Sohe- 
dule I of the Limitation Act of 1908 There 
was thus no application within time which 
could be said to have been refused after hear- 
ing objections urged. No doubt, in that caso, 
the fact that the application was itself time- 
barred was overlooked, and the actual order 
refusing to set aside the award was passed 
after the time for making such application had 
expired. What is, therefore, needed to bar an 
appeal is a refusal of the objections after judi- 
cial determination by the Court. The validity 
of the reference to the arbitrators was not 
there challenged as in this case on the ground 
that all the parties interested had not joined 
in it or that the person signing on behalf of 
one of the parties had no authority to sign, In 
this view of the case, it was necessary for 
the Court of first instance, as also for the 
lower Appellate Court, tio consider the objection 
thah the award was invalid because it was 
based upon a reference made by the plaintiff's 
pleader and not by the plaintiff himself, In 
order to decide whether the reference by a 
pleader was competent or not the first ques- 
tion which they had to consider was whether 
the Pleader had authority to make the refer- 
ence. This necessitates examination of the 
terms of the power-of-attorney given fo a 
pleader. Under O. III, r. 4, Civil Procedure 
Code, the appointment of a pleader to make 
or do any appearance, application or act for 
any person is required to be in writing 
and to be signed by such person or by 
his recognised agent or by some other 
person duly authorised by power-of-at- 
torney fo act inthis behalf, and it has to be 
filed in Court. In this case Mr. Pangarkar’s 
power-of-attorney is signed by Hussainbhai 


- v, Raja Mohan Bikram Singh (8). 
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and is dated 12th May 1920. Where a Court 
has to ascertain whether a particular act of a 
person holding a power-of-attorney for 
another is within the scope or in excess - 
of the authority conferred by the powor, it is 
necessary to show that, on a fair consideration 
of the whole instrument, the authority in 
question is to be found within the four 
corners of the instrument either in express 
ferms or by necessary implication, The 
degision of this question must depend upon 
the construction of the instrument 
in each case and the intention of the 
parties as evidenced by the circumstances. 
Lord Macnaghten in delivering the judgment 
of their Lordships of the Judicial Committee 
of the Privy Council in Br yani v. La Banque 
Du Peuple (6) held that, “it was well settled 
law that powers of-attorney are to be con- 
strued strictly that is to say, that whore an 
act purporting fo be done under a power-of- 
attorney is challenged as being in excess of the 
authority conferred by the power, if is neces- 
sary fo show that, on a fair construction of the 
whole instrument, the authority in question is 
to be found within the four corners of the 
instrument either in express terms or by 
necessary implication,’ quoted in Roy 
Radha Kishen v. Nawratan (7) and Chasiram 
Applying 
this test to the power-of attorney which I have 
got before me, I am of opinion that if is a 
power of-attorney drawn up for the express 
purpose of conducting the suit to its termins- 
tion in the Court of the Munsif. fi does not 
contain any covenant or stipulations delegat- 
ing to the pleader an express authority ta got 
matters involved in the suit decided by any 
tribunal other than the Judge of the Court i in 
whioh the suit is instituted. 


If the Courts below have laid the onus of 
proving the absence of authority to make a 
reference fo arbitration on the plaintiff, I 
think they were certainly wrong ; particularly 
in view of the terms of the power-of-attorney 
of the pleader. There must be express proof 
of the authority delegated and this must be 
adduced by the party who alleges subh autho- 
rity. I, therefore, think that the burden was. 


(6) (1893] A C. 110 62 L. J.P. 0.68;1 R. 836; 
68 L. T. 646 ; 41 W. R 

(7) 6 C. L J. ian ak pe 600. 

(8) 60. L. J. 689 at p. 647, 
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on the defendant to establish that Mr, 
Pangarkar bad such authority, Even if it be 
considered that it was for the plaintiff to 


* prove want of authority he has discharged the 


burden by producing the power-of-attorney of 
Mr. Pangarkar which contains no such ex- 
press authorisation. 


The following cases law down that a 
pleader has no authority to apply for making 
a reference to arbitration unless his vakalat- 
nama is so worded as to give him that autho- 
rity specifically: Sheo Das Misser v, Nan- 
dun (9), In this case the objection 
was specifically taken to the filing of 
fhe award on this ground and it was 
upheld and the award was set aside. In Ram- 
jiwan Ram v. Kali Charan Singh (10) other 
objections were raised, but the one based on 
the want of specific authority of a pleader to 
make the reference was not amongst the ob- 
jections and consequently the Court of first in- 
stance when it ordered the award to be filed 
bad no opportunity of considering that objec- 
tion, The High Court declined to entertain that 
objection in revision and, while rejecting the 
plea as too late, observed as follows : “Vakalat- 
nama” in general terms is wholly insufficient 
to enable a pleader to apply for an order of 

*reference to arbitration on behalf of his client.” 
These cases no doubt were of applications 
made by pleaders in connection with a 
refer8nce under section 506 of the old Civil 
Procedure Code which authorised applications 
to be mada by “ pleaders specially authorised 
in writing this behalf.” The correspond- 
ing new provision of the Civil Procedure Code 
is côntained in para, 1 of Schedule II which 
runs as follows :—“ Wherein any suit all the 
parties interested agree that any matter...... 
shall be referred they may...... apply to the 
Court for an order of reference, The under- 
lived words represent the changes introduced 
by the new Code. The omission of the words 

‘pleaders specially...... in this behalf ” is said 
to have dispensed with the necessity of a special 
authority in the case of pleaders to enable 
them to apply for making the reference because 
of the provisions in O, III, r, 1, Civil Procedure 

Code, which empower the pleader to make 
appearances, applications and acts on behalf 
of the party whom he represents. This may be 


(0) TO W.N.8 
(10) 29 A. 429; a "L. J. 842; A. W. N. (1907) 189. 
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so, but the new case requires that before any 
application could be made to the Court even 
by a pleader there should be an agreement 
between the parties that any matter in differ- 
ence between them shall be referred to 
arbitration, asthe substitution of the word 
“agree” would clearly show. I have care- 
fully examined the pleadings of the parties 
and itis nos the case of the defendant that 
the plaintiff made an agreement with him that 
the matter in difference between them shall 
be referred to arbitration and that Mr, Pan- 
garkar merely joined in the application, The 
defendant’s reply, dated 17th March 19921, 
only says that Hussainbhai and his Mukhti- 
yar Tahirali and their pleaders Messrs, 
B. K. Pangarkar and D. L. Limaye were 
authorised to refer the matter in dispute to 
arbitration. Ib does nop say that plaintiff 
agreed with defendant to refer the matter. 
Even the additional statement filed on 22th 
March 1921 simply says that plaintiff himself 
through his Mukhtiyar and pleader had act- 
ually encouraged and conducted the arbitration 
and was, therefore, estopped from challenging 
the validity of the reference and the award. 
But nowhere do I find words that the parties 
had agreed to make the reference. Under 
these circumstances, on a mere application of 
Mr, Pangarkar, pleader, no reference could be 
made and the award based on such reference 
is, therefore, void and of no effect. The case of 
an agent whose powers are much wider than 
those of a pleader is quite different. Ordin- 
arily, be has got power to initiate or start pro- 
ceedings or institute suit, while a pleader bas no 
such power or, ab any rate, his power is limited 
to the special purpose or care entrusted to 
him: Tenal Ammal v. Sokkammal (11), Bas- 
angowda v. Churchigirikar (12), and Rama- 
swami v. Badra Nayabad (13). 


In this view of the case, the second question 
as to how far acquiescence could bea valid 
substitute for authority does not arise for the 
simple reason that Mr. Pangarkar’s applica- 
tion has not fhe very legal basis of an agree- 
ment between the parties to back it up. No 
amount of ratification can raise an act which 
is void ab initio to the level of a valid one: 


(11) 41 Ind. Cas. 429; 41 M. 283; 22 M. D. T, 149. 

(12) 6 Ind Cas, 268; 34 B. 408; 12 Bom. In R. 228. 

(13) 55 Ind, Cas. 267; 88 M. L. J. 822; 11 L. W. T, 
225; 27 M. L. T. 99, 


Vou, 79] 
KEWAL RAM V. ALLAH DIYA 


Husen v, Rajaram (14). I, therefore, think that 
the question is not material so faras this 
case is concerned, 


Eyen assuming that that question was or is 
material for the decision of the case, I am not 
prepared to accept the finding of the Court be- 
low on that point as in any way binding as 
against me. That finding appears to have been 
arrived at without sufficient material being 
placed before the Court below and is vitiated 
by reason of its being based on an erroneous 
view of the lawas to the burden of proof, 
The defendant has not cared to raise proper 
pleadings on that point and no proper issues 
have been framed, Moreover, I have nob got 
before me and I presume the lower Court also 
had not before it the whole of the proceedings 
of the arbitrators, to satisfy myself alter care- 
ful serutiny, as to how far the alleged acts and 
conduct of plaintiff, his agent and pleaders be- 
fore the arbitrators justify the inference of 
acquiescence and ratification sought to be 
deduced therefrom. I do not, therefore, uphold 
the findings of the lower Courts on the point 
of acquiescence, 


The third point about the award being 
indefinite and incapable of enforcement and 
the arbitrators being guilty of misconduct has 
not been seriously argued before me and I do 
not think myself called upon to deal with it 
ab any length. 


The result is, that the appeal succeeds and 
is allowed. The reference and the award is seb 
aside and the Court of first instance is directed 
to proceed with the trial of the case on 
the merits from the stage when the reference 
was made and to decide the suit in accordance 
with law, As regards costs of this appeal, they 
will be paid by the respondent Sita Bai out of 
the assets of Pannalal in her hands. The 
costs of the Courts below will be costs in the 
suit. 


Z, E. Appeal allowed, 


. (14) 26 Ind, Oas 818; 10 N. L. R. 183 at. p 137. 
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LAHORE HIGH COURT. 
Civit Revision No, 673 or 1928. 
January 29, 1924, 
Present :—-Mr. Justice LeRossignol, 


KEWAL RAM—PLAINTIFF— PETITIONER 
versus 
ALLAH DIYA AND ANOTHER — 
DEFENDANTS -- RESPONDENTS, 


Bond, execution of, proof of——Interest, covenant for 
payment of —Burden of roof. 


When a stipulation as to the payment of interest is 
found in a bond the execution of which is either proved 
or admitted, the onus of proving that the covenant to 
pay interest has found its way into the bond without 
the consent of the debtor must be on the letter, 


Revision against the decree of the Senior 
Subordinate Judge, with appellate powers, 
Ambala, dated the 9th July 1923, affirming 
that of the Subordinate Judge, 4th Class, 
Jagadhri, District Ambala, dated the 1st May 
1923, 


Mr, Shamair Chand, for the Petitioner, 


JUDGMENT.—Plaintiff in this case sued? 
defendant on a bond for Rs, 141. The sum 
due was to be paid by half-yearly instalments 
without interest but there was a stipuflation 
that in case of default the instalment should 
be payable with interest at 2 pey rupee per 
harvest. The Courts below have “decreed for 
the plaintiff but only as regards the principal, 
on a plea by the defendant, who admitted’ the 
execution of the bond, that he had not co- 
venanted to pay any interest, . 


The Courts below bave held that plaintiff 
was not proved that there was any covenant 
to pay interest in case of default. They have 
thus laid the onus of proving the issneon the 
plaintiff, When such a stipulation is found 
in a bond, the execution of which is either 
proved or admitted, it seems to me that the 
onus of proving that a covenant to pay interest 
has found its way into a bond without the con- 
sent of the debtor must ordinarily lie upon the 
debtor, 


For these reasons I accept the petition, but 
I do not think that plaintiff is entitled to all 
the interest he ,claims,: The rate is a high 
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‘one, being 25 per cent. per annum. I allow 


him interest at the rate of 125 per cent. per 
annum and modify the deeree of the Court 


“below by raising the sum payable to the plaint- 


iff to Rs, 120 with proportionate costs through- 
out, 


Z, K, Petition accepted. 


PATNA HIGH COURT. 
CIVIL REVISION No. 375 of 1922, 
May 22, 1923, 


Present :—Mr, Justice Mullick, and 
Mr. Justice Macpherson. 


UMAR BAHADUR alias NUNKU MIAN 
PLAINTIFF— PETITIONER 
versus 
KHAJA MOHAMAD KARIM NAWAB 
AND OTHERS —DEFENDANTS— 
OPPOSITE PARTY, 


Civil Procedure Code (dot V of 1908) s. 115,0. 
“YXXIIT, r. 5 (4)— Application fori leave to sue in 
forma pauperis, dismissul of Revision, whether Wes 
Provincial Insolvency Act (V of 1920) s. 28—Insolvent 
undiscparged, whether can sue to recover debt due after 
adjudtcatton. 


Where a Court finds upon the materials placed be- 
fore if that ak applicant for leave to sue as a pauper 
is not unable to pay the Court-fees due from him, the 
High Court will not interfere with the order in 
revision, 


Quagzé :—Whether a parson who has been deolared 
an insolvent can, while his estate is still in the hands 
of the Receiver, maintain a suit for the recovery of 
his share in the dower of his daughter which has be- 
come due since the adjudication order was made 
against him. 

Case law discussed. 


Revision from an order of the Subordinate 
Judge, 1st Court, Patna, dated the 19th 
September 1923. 


Mr, S. K. Mitter, for Mr. Md, Ishfaq, 
for the Petitioner. 


Messrs, S, M. K. Mullick and Kailaspati, 
for the Opposite Party, ` 


Mullick, J :—The question here is, whether 
the petitioner an undischarged bankrupt is en- 
titled to sue in forma pauperis for the re- 
covery of a debt which he claims to have be- 
come due since the adjudication order was 
made against him. ‘The claim is for a sum of 
Rs, 12,929-10-8 on account of the petitionor’s 
share of a dower-debt due to his deceased 
aka a from her husband the defendant 

0. 1, 


Being unable to pay the Court-fees the peti- 
tioner applied for leave to sue as a pauper, 
and the Subordinate Judge after due inquiry 
having dismissed his application the petitioner 
now prays for the exercise of our revisional 
jurisdiction. 

Now, the first question is whether the peti- 
tioner has any right of property in the debt, 
On behalf of the opposite party it is contend- 
ed that he has no such right inasmuch as 
upon the passing of the adjudication order his 
properties vested in a trustee in bank- 
ruptey who in this case is tho Court itself. 
The law applicable is contained in section 28 
of the Provincial Insolvency Act of 1920, 
which has to be interpreted with reference to 
the decided cases both in India and in England. 


In In Re New Land Development Association 
and Gray (1) the question for decision was 
whether an undischarged bankrupt could not, 
even before the intervention of the. trustee in 
bankruptcy, convey toa bona fide purchaser 
for value real estate acquired after the bank- 
ruptcy, so as to give a good title to.the pur- 
chaser as against the trustee. It was neces- 
sary in this case to consider the earlier case 
of Cohen v. Mitchell (2), in which the broad 
proposition was laid down that, until the trustee 
intervenses, all transactions by a bankrupt 
after his bankruptcy with any person dealing 
with him bona fide and for value in respect 
of his after acquired property, whether with 
or without the knowledge of the bankruptcy, 
are valid against the trustee. The Court 
of appeal held in In Re New Land Develop- 
ment Association and Gray that the rule in 
Cohen v. Mitchell, (2) applied only to. personal 
estate; and the Legislature thereupon in- 


(1) (1899) 2 Oh. D. 138; 61 L. J. Oh. 323 : 66 L. T. 
404; 40 W. R. 295. 

(2) (1890) 25 Q. B. O. 262; 59 L. J.Q. B. 409; 63 
L. T. 206438 W. R. 551; 7 Morrell 207. 
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feryvened by enacting section 47 of the 
Bankruptcy Act of 1914 (4 & 5 Geo. V, 
ebapter 59) and gave statutory effect to the 
decision in Cohen v. Mitchell (2) and extended 
the benefit of it to real estate. 


The bankrupt’s interest has sometimes 
been called special property and if is reason- 
able, therefore, that he should be competent 
to deal with the estate subject to the rights 
of the trustee, 


As regards the right of action, the general 
rule -was that the right except for personal 
injuries and the like passed to the trustee ; but 
even where the right had passed to the trustee 
the bankrupt might sue, the amount recovered 
being subject to the right of the trustee to claim 
the proceeds, So it was held in Wadling v. 
Oliphant (8), that a bankrupt may sue for rent 
due and in Buchan v. Hilt (4) that he may 
sue for partnership account, Having regard 
to the provisions of section 47 of the present 
English Bankruptcy Act, I have no doubt that 
the bankrupt will have the right to maintain 
an action in respect of property of evey kind 
subject to the intervention of the trustee. 


In India there has been some conflict of 
opinion. In Kristocomul Mitter v. Suresh 
Chunder Deb (5) it was held that a prior 
purchaser from an undischarged insolvent of 
the latter’s share in immovable family prop- 
erty was entitled to recover as against a sub- 
sequent purchaser from the Official Assignee, 
A contrary view seems to have been taken in 
Rowlandson v. Champion (6) and in A, B. Miller 
v, Abinash Chunder Dutt (7), Again, Row- 
landson’s case was distinguished in a later 
Madras case, namely, Sriramulu Naidu v. 
Andalammal (8) and the rule laid down in 
Kristcomul’s (5) caso was approved. Finally in 
this Court it was held in Khilafat Husain 
v. Asmat Husain (9) that a person who has 
heen declared an insolvent cannot, while his 
estate is in the bands of the Receiver, maintain 
a suit in his own name for the deferred dower 
of his daughter even though the Receiver 


(8) (1875) 10. B. D. 145; 
L. T. (N. S.) 887; 24 W. R, 246 
(4) (1888) W. N. 233, 
- (5) 8 0. 556; 12 6. L. R. 258; SEY Deo. (N.S.) 868. 
(8) 17 M. 21; sma, Dec. (N.S Ji 
(1)2 0. W. N. 3 
(8) 80 M. 145; STM L. J. 14. 
(9) 54 Ind. Cas. 699. 
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has refused to bring such suit, As this 
authority is directly in point and is binding 
upon us, it might have been necessary to 


make a reference to a Full Bench if I had not , 


been of opinion that there was another clear 
ground upon which the application could be 
dismissed. 


In my opinion there has been a due exercise 
of jurisdiction on the part of the Subordinate 
Judge and it is not competent for us to inter- 
fere in revision in this case, Tho Subordinate 
Judge has found upon the report of a Sub- 
Deputy Collector and upon other materials 
placed before him thatthe petitioner is not 
unable to pay the Court-fees due from him 
and that he has a house worth several thou- 
sands of rupees. The petitioner might with 
propriety have asked the Insolvency Court to 
bring the suit, but he has not chosen to take 
that course. In the cizoumstances, there is no 
merit in his application. 


The application is dismissed with costs : 
hearing fee two gold mohurs, 


Macpherson, J,—For the reasons given in 
the penultimate paragraph of the judgment just 
delivered by my learned colleague, I concur in 
the order proposed. è 

Z K. Application dismissed. 
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MISCELLANEOUS SECOND Civin APPEAL 
No. 870 oF 1923, š 


November 19, 1928, 
Present :—Mr. Justice Moti Sagar. 


Musammat ASGHARI BEGUM 
—DEFENDANT — APPELLANT 
Versus 
IRSHAD-UD-DIN—Pnratntirr— 
RESPONDENT, 


Civil Procedure Code (Act V of 1908) ss. 47, 144— 
Auction-purchaser, whether pariy to suit—Resttin. 
tion, whether can be granted against auwciion-purchaser 
—Order refusing restitution, whether deorce. Appeat, 
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Restitution under section 144 of the Civil Procedure 
Gode cannot be obtained as against a bona fide auction- 
purchaser ab an audtion-sale held by a Gouri whioh 
had jurisdiation to hold the same. 


A bona fide austion-purchasor is nota party to 
the suit within the meaning of section 47 of the 
Civil Procadure Code and an order refusing restitution 
as agalast him is not. therefore, a decree and is, conse- 
quently, not appealable. 


Rewa Mahton v, Ram Kishen Singh, 14 O. 18 ; 1381. 
A. 104 ; 10 Ind Jur. 428; 4 Sar P. O. J. 746; 7 Ind. 
Deo. (N S) 13 (P.C); Zainin-ul-abdin Khan v. 
Muhammad Asghar Alt Khan, 10 A. 166 ; 15 I. A. 18; 
5 Sar. P.O. J. 123; 6 Ind. Deo. (N. S.) 119; Peary Lal 
v. Hanifunnissa Bilar, 34 Ind. Cas. 303; 38 A. 240; 
14 A. L. J. 302, relied on, 


Miscellaneous second appeal from the order 
of the District Judge, Karnal, dated the 13th 
January 1923, affirming that of the Senior 
Subordinate Judge, Rohtak, dated the 3rd July 
1922, rejecting the application for restitution of 
the house in dispute, 


Mr, Shamair Chand, for the Appellant, 
Lala Jagan Nath, for the Respondent, 


JUDGMENT .—The facts of the case giv- 
ing rise to this second appeal are briefly these: 


In 1909 one Musammat Asghari Begum 
executed a deed of mortgage in respect of a 
“sertain house in favour of one Hafiz Muham- 
mad Yusaf. The house orginally belonged to 
Tzhar-ud-din, husband of the mortgagor, but 
it is ‘alleged that he had transferred it to his 
wife in lieu of her dower more than 25 years 
ago and that since then she had been in pro- 
prietary possession thereof. In 1913 Izhar- 
uddin executed a deed of gift in respect of 
this*very house in favour of his daughter 
Musammat Asmat-ul-Nisa. In 1915 Hafiz 
Muhammad Yusaf brought a suit for the 
recovery of his money due onthe mortgage 
impleading all the three persons Musammat 
Asghari Begum, her husband and daughter as 
defendants to that suit. Musammat Asghari 
Begum and her husband did not put in an ap- 
pearance and the suit was contested by Asmat- 
ul-Nisa alone. Onthe 4th December 1915 
the suit was decreed against all the three 
defendants? the decree being ew parte against 
Musammat Asghari Begum. Against thie deci- 
sion an appeal was preferred to the District 
Judge but dismissed, A second .appeal was 
filed in the High Court and met with the same 
fate. In: the meantime, the ddbree was oxe- 
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cuted and the house which was under mort- 
gage put to auction by the decree-holder. Ib 
was purchased by one Irshad-ud-din who is 
the only respondent fo this appeal, On the 
8th of August 1917 Mausammat Asghari 
Begum made an application to the Senior Sub- 
ordinate Judge of Karnal for setting aside the 
ex parte decree which was passe] against her 
on the 4th of December 1915. This application 
was rejected on the ground that the Senior Sub- 
ordinate Judge had no jurisdiction to entertain 
it. This order was subsequently set aside 
by the High Court on the 9th of Mareh 1920, 
and the case remanded to the Senior Subordi- 
nate Judge of Karnal for the decision on the 
merits, On the 7th of June 1920 the ex parte 
decree was set aside and the defendant Musam- 
mat Asghari Begum directed to putin ber 
written statement which she did the next day. 
The plaintiff, Hafiz Muhammad Yusat, had by 
this time become insolvent and the Official 
Receiver to whom notice was issued by the 
Senior Subordinate Judge refused to proceed 
with the suit. An application was made 
by Irshad-ud-din, the auction-purchaser, to 
be impleaded as plaintiff to this suit but it 
was rejocted. On the 13th August 1920 the 
order of the 7th of June 1920 setting aside 
the ex parte decree was cancelled. Against 
this order an appeal was filed and the order of 
the 13tb of August 1920 was eventually set 
aside by the High Court and the case again 
remanded to the Senior Subordinate Judge of 
Karnal to be decided on the merits. It appears 
that when the case came back to the Senior 
Subordinate Judge the plaintiff failed to put in 
an appearance and the case was accordingly dis- 
missed for default on the 12th of November 
1921, Musammat Asgbari Begum then put 
in an application for restitution against Irshad- 
ud-din under section 144 of the Civil Proce- 
dure Code alleging that the ew parte decree in 
execution of which the property had*been sold 
had been set aside and that she was, there- 
fore, entitled to the possession of the house. 
The Senior Subordinate Judge was of the 
opinion that section 144 of the Civil Procedure 
Code did not apply and rejected the applica- 
tion, This order was upheld on appeal by the 
learned District Judge on the 18th of January ` 
1923, 


Musammat Asghari Begum has now come 
upin' second appeal to this Court, and if 
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has been contended on her behalf that the 
learned District Judge was wrong in holding 
that section 144 did not apply and that an ap- 
plication under that section was not compe- 
tent. A preliminary objection has been taken 
by Mr. Jagan Nath on behalf of the respondent 
that no appeal lies, It is pointed out that the 
order appealed against is not a decree within; 
the meaning of section 2 of the Civil Proce} 
dure Code and that an appeal is, therefore, nob 
competent. In my opinion this contention is 
well founded and must prevail. It is not 
denied that Irshad-ud-din was a bona fide 
auction-purchaser for value and there is ample 
authority for holding that a bona fide auction- 
purchaser for value is not a party to the suit 
within the meaning of section 2 or section 47 of 
the Civil Procedure Code. The order in ques- 
tion is clearly not a decree and, therefore, not 
appealable. I am further of opinion thas restifu- 
tion cannot be obtained under section 144 
of the Code of Civil Procedure as against a 
bana fide auction-purchaser at an auction-sale 
held by a Court which has jurisdiction to hold 
the same, see Rew Mahton v, Ram Kishan 
Singh (1), Zain-ul-Abdin Khan v. Muhammad 
Asghar Ali Khan (2), and Peary Lal v. Hani- 
funnissa Bibi (8). No authority to the con- 
trary has been cited by the learned Advocate 
for the appellant and there ean be no doubt 
that the order passed by the learned Judge of 
the Court below is correct. 


The result is thatthe appeal falls and is 
dismissed with costs throughout. 


Z, K. Appeal dismissed, 


(1) is 6.18; 131I. A. 106; 101nd, Jur. 428 ; 4 
Sar. P. ©. J. 746 ; 7 Ind. Dec. (N.S.) 18 (P.O). 

(2) 10 A. 166; 1651 A13; 5 Sar. P.C. J. 199; 
6 Ind. Deo. (N.S.) 112. 

(3) 84 Ind, Cas. 303 ; 88 A. 240 ; 14 A. L. J. 302. , 
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SIND JUDICIAL COMMISSIONER'S ' 
COURT. 


CIVIL ORIGINAL Suit No. 707 oF 1921, 
January 22, 1924, 


Presént Mr, Rupehand Bilaram, A. J. ©. 


MAHOMED FARUG—Puainqirr 
VEYSUS 
SIDIK AND OTHERS—DEFENDANTS. 


Landlord and Tenant — Possession of property as ten- 
ani at will, when becomes adverse--Burden of proof 
Non-payment of rent, ef fect of ~ Possession of tenants' 
heir, nature of —Suit for possession on being dispossessed 
by co-cwner—Necessary parites.— Limitation Act (IX 
of 1918) Sch. I, ArT 


When a person ocoupies a property asa tenant at 
will the onus is on him to prove that the relationship 
so created subsequently ceased to exist and that his 
possession became adverse to that of the lassor. 
[p. 64, ool. 1.] 


Mere non-payment of rent or discontinuance of 
payment of rent for twelve years by a tenant would 
not create adverse possession as against the owner. 
[p. 64, col. 1.) 


Jagdeo Narain Singh v. Baldeo Singh, 71 Ind. Cas. 
984; 49 I. A. 899; 3 P. L. T. 605 ; (1992) A. I. R. (P.C. 
272 ; 36 0. L. J. 499 ; 38 M, L... 1; (19938) M. W. 


361; 2 Pat. 32; 270. W.N. 925; 45M. L.J. 460 eè 


(P. ©.) ; Premsukhdas v. Bhupia, 2 A. 517 ; 4 Ind. Jur. 
650 ; 1 Ind. Dec. (N. S.) 1901, Hungoo Lul Ve Abdool 
Guffoor, 4 0.314 ; 3 C. I. R. 119 ; 3 Ind. Jur. 461 ; 2 
Ind. Dec. (N. S.) 199; Dadoba V. Krishna, T B. 34 (4) 
Ind. Deo, (N. S.) 22, relied upon. 7 


Nor would the carrying out of any alterations in the 
house by the tenant to suit his convenience be evi- 
dence of adverse possession. [p. 64, col. 1.) 


` When a person is in possession of a proptriy as a 
tenant at will, the possession of his heir after his 
death does'not ipsa facto become adverse against the 
owner and he must show that by some subsequent 
act his possession beoame adverse to that of the 
owner. [p. 64, col. 1.] 


Radhibai v. Shane, (1867) 4 Bom. High Court Ap- 


“ pellate Judgment, 155, Rangoo Lal v, Abdul Gaffar, 


(1879) I. L. R. 4 Cal. 914 and Krishnaji v. Ram- 
chandar, (1893) I. L. R. 18 Bom. 255, reied upon. 


Where an ocoupant of a house paid rent to nobody, 
used the place as hisown openly and in his own right, 
to the knowledge of the person claiming to be the 
landlord, unequivocally disclaiming to hold itasa 
tenant, kept iteunder his lock and key when it was 


ab 
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not required, and his name was shown in the Muni. 


cipal registers as an occupant and he continued to re- 
oeive Municipal house tax bills: 


Held that he acquired title to the house by ad- 
verse possession on the expiry of 12 years from the 
date of the disclaimer. - [p. 64, col. 2.] 


c A tenant can, without giving up possession as such 
acquire right to a property by adverse possession, 
{p. 64, col. 2.) 

Neither Article 189 nor Article 144 of the Indian 
Limitation Act contemplate that a lessee or tenant at 
will or a tenant at sufferance should give up posses- 
sion of his property before the period of limitation 
commences torun. [p. 64, col. 2.] 


Bilas Kunwar V. Desraj, 30 Ind. Cas. 299; 87 A. 
557 at p. 562; 19 O. W. N. 1207 ; 239 M. L. J. 385 ; 2 
L. W. 889 ; 18 M. L. T. 948 ; 13 A. L. J 921; 17 Bom. 
L. R. 1606 ; 22 0. L. J. 516 ; (1915) M. W. N. 757 ; 42 
I. A. 202 (P. G.), distinguished. 


When a person who had originally been in mere 
permissive occupation or possession, subsequently 
asserts adverse possession, Article 144 and not Article 
189 fe the Indian Limitation Aot applies. [p. 65, 
col. 1. 


Gobindlal Seal v. Debendranath Malik, 5 O. 
679 at p 680;5 U. L. R. 527; 21nd. Dao. (N. S.) 
1040 ; Gobind Lal Seal v. Debendranath Mullick, 6 O. 
Sl1E:7 CO. Ln R. 181;3 Ind. Deo. (N. 8S.) 208; 
followed. | 


e Ina suit for possession by one co-owner, other oo- 
owners are not necessary parties. [p. 66, cal, 1.] 


Ahmed Sahib Shutari v. Magnesite Syndicate, Limit- 
ed, 29 Thd. Gas. G0; 39 M. 501; 2 L. W. 460; 17 M. 
L. T. 387; 28 M. Le J. 598; Bhagwarsa vy. Maroti, 
43 I. C. 395, followed. 

~ 


Mr. E. V. Castelline, for the Plaintiff. 

Ma. Dingomal Narainsing, for the Defend- 
ants, ` 

JUDGMENT.—The plaintiff, who was dis- 
possessed of the property in suit 
uuder a decree of this Court passed in Suit 
No. 140 of 1918 under section 9 of the 
Specific Relist Act, now sues for possession 
of the same basing his claim on title, The 
following issues have been raised by the Court 
-on the pleadings of the parties :— 

1. Is the suit, or any part thereof barred 
by suit No. 140 of 1918 ? 

9. Is the plaintiff the owner of the proper- 
ty in suit? G 

3. Ifnot, has the plaintiff or bis pre- 
decessors-in-title been in adverse, possession of 
the property in suit for the statutory period ? 
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4, Can plaintiff claim by way of adverse _ 


- possession (a) being himself out of possession 


as alleged by him in the plaint (b) in the face 
of decree in suit No. 140 of 1918 ? 


5. Is the suit in time ? 
6. General. 


| ,Issues Nos, 2 and 3.—The two main issues 
inthis case are issues Nos. 2 and 3, The plaint- 
iff is the son of Pir Haji Jan. The defendants 
are the heirs of one Haji Yakub. It is ad- 
mitted that the house in suit belonged to Haji 
Yakub. The plaintiff relies on bis title, firstly, 
on the alleged purchase of the bouse by Pir 
Haji Jan from Haji Yakub in 1890, and posses- 
sion of the property under such title from 1-90 
to 1917, and, secondly, on acquisition of title 
by adverse possession, He asserts that Pir 
Haji Jan carried out certain alterations to 
the building at the commencement of his 
occupancy; (b) that he paid no rent for the 
house; (c) that the plaintiff carried out certain 
repairs in 1902; (d) that the plaintiff paid no 
rent and continued in undisturbed possession 
of it, and (e) that he openly disclaimed the 
title of Haji Yakub in 1904 in his application 
Ex, 6 for raising attachment on the property, 
and followed it up by publishing a notice 
Ex. 18, The plaintiff further relies on the 
said acts as corroborative evidence of his pur- 
chase, 


The defendants have, on the other hand, de- 
nied the purchase, and have pleaded that Pir 
Haji Jan was a monthly tenant, and that on 
his death the defendants obtained possession 
of it, and continued in possession till 1917 
when the plaintiff attempted to forcibly ob- 
tain possession which led bo a criminal com- | 
plaint being filed by Sidik, son of Haji Yakub, 
and to the subsequent possessory svit which 
was decreed in his favour, It is admitted that ` 
Pir Haji Jan continued in possession of the 
house till his death whichis said to have 
taken place in 1900, and that for a number of 
years he paid no rent. It is also admitted 


that certain alterations were effected at the 


time he went into possession. The communi- 
eating doors and an arch between the house 
in suit and the adjoining house occupied by 
Haji Yakub were closed. The plaintiff has 
given evidence that the walls were also raised 
to convert the house into a residential house 
for a Parda Pir family and that Pir Haji Jan 
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incurred the expenses, and I see no reason to 
disbelieve this evidence, 


‘The question of vital importance on which 
the parties are at issue is, whether the plaint- 
iff continued in possession after the death of 
Pir Haji Jan, and in dealing with it, the safe 
principle is to consider which story fits in with 
the probabilities of the casa and with the ad- 
mitted facts: Davis v, Maung Shwe Go (1). It is 
proved by Es, 33 that the names of the Pirs 
were shown in the Municipal Jamaband? re- 
gisters as the actual occupants of the house. 
These registers are prepared under section 63, 
el, (c) of the Bombay District Municipal Act, III 
of 1901, and render the occupants shewn 
therein liable to pay house-tax under the pro- 
viso to section 68 of the Act, the owner being, 
however, primarily liable for payment of 
suoh tax, These entries are evidence that on 
inquiries made by the Municipal authorities, 
the Pirs were sbown to be in actual occupation 
of the property. 

The plaintiff has asserted in his evidence, 
and it has not been seriously contested, that in 
subsequent years also the Municipality sub- 
mitted their bills for house-tax to the plaintiff. 


In 1904 when the house in suit was ordered 
to be sold in execution of the mortgage-decree 
in suit No, 227 of 1903 passed against Haji 
Yakub, the plaintiff filed the application 


Ex.6 under section 258, Civil Pro- 
cedure Code, for raising attachment, This 
application was, however, incompetent 


as the property had not been attached. 
The Court did not hold any inquiry into his 
title, but passed an order Ex. 6-A, notifying 
his claim in the sale proclamation as a disputed 
cleim. He followed up this application by a 
. publio notice Ex. 18 which he distributed at 
the Court-auction, with the result that the 
property was not sold. 


It is not likely that the plaintiff would put 
in his application Ex. 6 or issue the notice 
Fix, 18 or that the bidders would not buy the 
proporty unless the plaintiff had some colour of 
right. He possessed no document of title to 
prove his claim, It is, therefore, probable that 
he was in actual possession of the property. 


(1) 11 Ind. Cas. 801; 18 Bom. L. R 704 at. p. 705; 
150. W. N. 934; (1911) 2M. W. N, 79; i4 C, DL. J. 
250; 4 Bur. L. T. 229;8 A. L. J. 1193; 38 C. 805; 
e 5 L. T. 455; 21M. L. T. 1127; 38 I. A. 165 
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Haji Yakub himself applied to the Court on 
the 18th December 1907 claiming exemption 
from arrest andin that application, which is 
Ex. 8, he asserted that he was in possession of - 
one house in which he and his family were 
residing. Isis not likely that he would make 
a misstatement as tothe fact of his being in 
possession of only one house when the two 
houses, though adjoining, stand on two separate 
Survey Numbers. 


The inter-communicating doors which were 
blocked up in Pir Haji Jan’s life-time were ad- 
mittedly not opened till 1920 after the defend- 
ants obtained possession of'the property in exe- 
cution of the decree inthe possessory suit as 
would appear from paragraph 10 of the affida. 
vit of the defendant Sidik dated 23rd February 
1920. If the defendants used the back portion 
of the house for storing boat accessories, it is 
least likely that they would keep the com- 
municating doors blocked. They have not 
asserted that they used the front door of the 
house for access to the portion where they 
stored their boat accessories, 


Their story that they reserved the front 
part of the house for use by neighbours on 
ceremonial occasions and that it remained 
locked up for seventeen years except on suche 
occasions is inherently improbable, Haji e 
Yakub was too poor to be so charitable, No 
neighbours have been called to showe that 
they obtained permission from Haji Yakub to 
use the house ani used it for their own pur- 
poses, 


Mir Ayub Khan Ex, 12, a respectable citizen, 
a Special First Class Magistrate, Bar-at-Law, 
and belonging’ to the ruling family of Las 
Bela, has deposed that he visited the Pirs 
once every yearin the house in suit from 
1891 to 1904, and again from 1908 to 1917 
after bis return from Hnngland, and that he 
also visited them on other ceremonial occa- 
sions; that on all such occasions he visited them 
in the front part of the house in suit which 
was used as an otak, and that he has known 
the house in suit as the Pir’s house, No 
doubt he admits that the plaintiffis his Pir 
and that he looks upon him with respect. 
This circumstance by itself would not be 
sufficient to discard his evidence specially 
when it fits in with the admitted facts and 
the probabihfies of the case. The plaintiff, 


+ 
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Fix. 10, Kazi Abdul Aziz, Ex, 11, Abdul Rahim, 


fix. 18, Ahmed Neki, a relation of the defen- 
dants, Ex. 14 and Sidik Hx, 15, all speak to 


- the house being used by the Pir continuously 


up to the date of the disturbance. 


The plaintiff has attempted to improve his 
case by asserting that not only this house was 
used as an otak after the death of Pir Haji 
Jan, but also used by bim as a family residen- 
tial house, The plaintiff admittedly had his 
own house opposite where he was living with 
bis family during Pir Haji Jan’s life-time, 
His statement that he had two wives and that 
one of them lived in the house in suit during 
the life-time of Pir Haji Jan, is not true, and 
is belied by Kazi Abdul Aziz Ex. 11, who 
states that the plaintiff married his second 
wife after Pir Haji Jan’s death. In the 
possessory suit the plaintiff asserted that 
his nephews who were living in the house in 
suit at the time of Pir Haji Jan’s death remov- 
ed to his house and that he and his family 
removed tothe house in suit, He did not 
allege then that his second wife was living in 
the house in suit. His story that he removed 
to the house in suit on Pir Haji Jan’s death 
or that his nephews, sons of Pir Mahomed 
Sadik, shifted to his own house is improbable, 

«Pir Mahomed Sidik had also purchased a plot 


e for himself duriug Pir Haji Jan’s life-time, It 


is not likely that affer his purchase he would 
continue to live with his family and children 
in the house in suit, a part of which was used 
as an otak, and the remaining portion would be 
required by Pir Haji Jan for himself and his 
own wife or wives. It is not unlikely that 
after Pir Haji Jan’s death the house in suit 
was used by the plaintiff as an otak, and occa- 
sionally for putting up his guests or relations 
and that when the plaintiff had no visitors to 
receive or no guests to put up, he kept the 
house under his lock and key. 


I am not prepared to accept the version of 
the defendants that they had possession of the 
house for seventeen yearsand that without any 
colour of right the plaintiff attempted to take 
forcible possession of the house in December 
1917, ‘This version is against the probabili- 
ties of the case and is not supported by reli- 
able evidenco. The broker Vishinji Hx. 27 
deposed to having visited the property at the 
time he brought about the mortgage trans- 
aotion Ex. 17, and to have been “told by Haji 
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Yakub that the front portion of the house was 
vacant and under his lock and key while the 
back part of it was used for storing boat acces- 
sories. There was no occasion for him to 
visit the place in 1901,as Ex. 17 was not the 
first transaction between the parties. The 
same property was already mortgaged to the 
same mortgagee by the deed of 1899 Hx, 26. 
There was no occasion for Vishinji to visit the 
place and, curiously enough, if he did visit the 
place he does not get the door opened to 
inspect the accessories of the boats 
which were being mortgaged. Hajiani, defen- 
dant No. 4, (Bx. 28) is an old woman of eighty 
years and appears to have been tutored to give 
evidence. She cannot say if the plaintiff broke 
open the lock sight or ten months or two or 
three years after Pir Haji Jan’s death. 


The defendant Dacod Ex. 29, has been 
recently convicted of theft. Joosa Hx, 30 
is a cousin and friend of Sidik, deceased; 
Allahdin, the hotel-keeper, and Sale-Mahomed, 
the carpenter, Ex, 31 were called to prove 
that they saw the front door locked up and do 
not carry the case of the defendants very 
far. 


Mahomed Ismail Ex. 20 states that Sidik 
offered to leb the house on rent to him 
two or three months before the disturbance 
in December 1917. He did not, however, get 
the door opened. It may be that Sidik intend- 
ed at that time tio take forcible possession of 
the house and to let it out, 


Defendant No. 4 admits that Sidik sold the 
adjoining house in which the defendants lived 
in 1917 about five or six months before the 
disturbance, for Rs, 7,000. It is very likely 
that as the defendants had to give up posses- 
sion of their own house, they thought of eject- 
ing the plaintiff who had paid no price for the 
house and claimed to be in adverse possession 
and that Sidik put his lock over the lock of 
the plaintiff, I hold that the plaintiff has pro- 
ved that be continued in possession of the 
house from 1900 to 1917 till about the time 
of the disturbance, The plaintiff has also 
given evidence to prove that he carried oub 
certain repairs alter the cyclone of 1901. The 
defendants do not allege carrying out any 
repairs to the house after Pir Haji Jan’s death, 
I see no reason to disbelieve the plaintiff’s evi- 
dence on this point as well, 
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With regard to the alleged purchase of the 
house, it is said that Pir Haji Jan purchased ib 
from Haji Yakub by a sale-deed for Rs, 1,000 
and that the purchase-money was utilised in 
discharging the mortgage-deed, dated 12th 
November 1888, (Exhibit 16) executed by 
Haji Yakub in favour of Noor Mahomed 
Lalan. This sale-deed is said to have been 
lost in the cyclone of 1201-02. The plaintiff’s 
story of the execution of this sale-deed is high- 
ly improbable. It is said to have been written 

. on a stamped paper of Rs. 10 by a bond- 
writer, Though Kazi Abdul Aziz Hx. 11, 
the friend and adviser of the Pirs, admits that 
he knew that the deed required registration, 
and tbat he told Pir Haji Jan to have the deed 
registered, and mutation of the names of the 
property effected, Pir Haji Jan failed to get 
either the deed registered or the mutation of 
names effected. Hven the sanad of the plot 
Ex. 19 remained with Haji Yakub and 
has been produced in Court by the defend- 
ants. The story of the alleged purchase 
is inconsistent with the subsequent con 
duct of Haji Yakub in mortgaging the same 
property during tho life time of Pir Haji Jan 
in 1899 by Ex. 26 and againin 1901 by Ex. 17. 


The plaintiff has considerably altered his 
case in the present proceedings, by setting up 
the sale and by attempting to show that Pir 
Haji Jan got into possession of the plot for the 
first time after his alleged purchase. 


In his deposition in the possessory suit the 
plaintiff stated as follows +~- 

“The house was the property of Haji Yakub, 
My father oceupied the bouse and he may 
have got permission from Haji Yakub. My 
father paid no rent to Haji Yakub. My 
father was not Haji Yakub’s Pir, I don’t know 
if he lived there rent free or if he paid rent” 
Kazi Abdul Aziz (Ex. 11, line 100, is not sure 
if Pir Haji Jan occupied the house prior to or 
after the alleged purchase of 1890. 


Noor Mahomed Lalan (Bx. 21) in whose 
favour the mortgage-deed of 1888 Ex. 10 was 
executed states that Pir Haji Jan was living 
in the house at the time when he advanced 
the loan, and that Haji Yakub told him that 
he had allowed Pir Haji Jan to stay there as 
he was his Pir, It would appoar from his 
evidence that Pir Haji Jan wasin occupation 
of,the house prior to the date of the alleged 
purchase. » There is no reason why Noor 
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Mabmed Lalan should give false evidence in 
favour of the defendants. His evidence finds 
support in the statement contained in Ex. 18 
published by the plaintiff in 1904 where he, 
states that the plaintiff had been in possession 
for seventeen years, 1.2., prior to 1888, and in 
paragraph 2 of the plaint in this suit wherein 
he claims title by adverse possession for thirty 
yoars, and alsoin his evidence wherein he states 
tbat Pir Haji Jan lived in the house for over 
twelve years. The carrying out of certain 
alterations by Pir Haji Jan at the time of his 
occupation or the non-payment of rent by him 
or the other acts relied on by the plaintiff are 
in no way inconsistent with Pir Haji Jan bav- 
ing been put in possession as a tenant or as a 
permissive occupant, and cannot be treated as 
proof of the alleged purchase, I hold that the 
plaintiff bas failed to prove that alleged pur- 
chase, I further hold that Pir Paji Jan ob- 
tained possession of the house prior to the 
date of the alleged purchase. The plaintiff's 
care based on the alleged purchase, therefore, 
ails, 


The defendants have alleged that Pir Haji 
Jan was putin possession asa monthly ten- 
anton payment of Rs.2 per month. There 
is no satisfactory or reliable evidence to prove 
that Pir Haji Jan agreed to pay rent. Thee 
only two witnesses who speak aboutit are « 
Hajiani, defendant No. 4, (Ex. 28) and Ali 
Mahomed, a close relation of the defendants 
Ex. 82, Hajiani does not speak of the actual 
letting to the Pir but states that the Pir used 
to pay Rs. 2 per month as rent, though not 
always, and that ashe was a Pir and their 
Murshid they did not always insist on ày- 
ment ofrent, According to Ali Mahomed, 
Haji Yakub did not wish to let the house on 
rent as he wanted it for his own use, and 
that he agreed todo so as the Pir threatened 
to curse him and told him that, in the event 
of his getting the house, he will occupy it for 
a period of only six months and then leave 
for Medina and that he continued to stay in 
it for ten or eleven years, Both the witnesses 
are interested and their evidence is nob 
worthy of credit. é 

It is not likely 'that the Pir or Haji Yakub 
would close the communicating doors with 
dead walls or carry out other alterations in 
the house if the Pir wanted to occupy it for 
six months oaly or that, if Haji Yakub was 
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afraid of the Pir’s curse, he will require pay- 
ment of Rs, 2 as rent per month. Itis more 
probable that Haji Yakub allowed the Pir to 

| occupy the house freeof rent on account of 
the sanctity attaching to his position as a Pir 
not as a tenant for the fixed period of six 
months or as a monthly tenant. 


I hold that Pir Haji Jan oceupied the house 
ag a tenant at will and not as a monthly tenant 
ora tenant for any fixed period and having 
gone into possession:'as such, the onus is all 
the same on him to prove that the relationship 
so created subsequently ceased to exist, 
(section 107, Evidence Act), and that his pos- 
session became adverse to Haji Yakub’s. The 
act of carrying out alteration, or the nou- 
payment of rent when no rent was payable 


would not render bis possession adverse to 
Haji Yakub. 


Even if it be conceded that the Pir was a 
monthly tenant, mere non-payment of rent or 
discontinuance of payment of rent for twelve 
years would not create adverse possession 
against the owner: Jagdeo Narain Sing v. 
Baldeo Sing (2) Premsukh Das v. Bhupia (8) 
Bungo Lall y. Abdul Guffoor (4) Dadoba v., 
Krishna (5); nor would the carrying out of the 
alternations to suit his convenience be evidence 

*of adverse possession, 


I hold that the period during which Pir 
Haji Jan lived in the bouse was not adverse to 
the defendants, 


The possession of the plaintiff after Pir 
Haji Jan’s death would not ipso facto be 
adverse to the defendants. He was not a 
mere trespasser : Radhabai v, Shane (6) 
Rango Lall y. Abdul Guffoor (4) Krishnaji 
Ramehandra v. Antaji Pandurang (T), Being 
the heir of Pir Haji Jan, the plaintif contin- 
ued in possession as a permissive occupant 
and ib is for him to show that by some subse- 
quent act his possession became adverse to that 


(2) T1 Ina. Cas. 984; 49 I. A. 399; 9P. L. T. 605; 

(1922) A. I. R. (P. 0.) 979; 36 C. L. J. 499; 32M. I 
. D, 1; (1923) M. W. N. 361; 2 Pat 38; 27 C. W. N. 925; 

45 M. L. J. 460 (P. G.). 

(3) 2 A. 517; 4Ind. Jur. 650; 1 Ind. Deo. (N. S.) 
901. 

(4) 40.914; 3 GL. R. 119; 3 Ind. Jur. 461; 2 
Ind. Deo. (N. S.) 199. 

(5) 7 B. 84; 4 Ind. Dec. N. S. 22. 

(6) 4 B. H. O. A. C. J. 155: 

(7) 18 B. 256 ; 9 Ind. Dee. (N. S.},679. 
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of the defendants. Tho carrying out of repairs 
in 1902 or the non-payment, of rent would 
not by themselves be such acts, The plaint- 
iff’s case, however, stands on firmer ground 
when he relies on his open disavowal of Haji 
Yakub’s title in Hx. 6 which was brought to 
the knowledge of Haji Yakub as would appear 
from Ez. 6 A. By Egs. 6 and 18, the plaint- 
iff openly and unequivocally disclaimed to 
hold the house as a tenant and claimed in his 
own right to the knowledge of Haji Yakub, 
His adverse possession commenced from that 
time, His possession had all the qualities of 
adequacy, continuity and cxclusiveness required 
to prove adverse possession. He was paying 
rent to nobody. He used the place as his 
otak and for his relatives to live in, and kept 
ib under his lock and key when it was not so 
required. His name was shown in the muni- 
cipal registers as the occupant, and he contin- 
ued to receive the municipal house tax bills, 
On the expiry of twelve years after the date 
of Ex. 6 A, he acquired title to it by 
adverse possession. It is however contend- 
ed that unless a tenant gives up possession 
of the property he cannot acquire right to it 
by adverse possession Reliance has been 
placed on Bilas Kunwar v, Desraj (8), This 
ruling does not support the defendant's con- 
tention. In that case the tenant did not claim 
to have acquired title by adverse possession 
subsequent to the date of his tenancy. He 
was putin possession as a'tenant by the plaint- 
iff on the 15th September 1900 and on the 
3rd October 1905, two days after he had re- 
ceived notice from the plaintiff to quit, he 
purchased the property from a person who 
alleged to be its true owner and pleaded that 
the plaintiff had no title to the land ab the 
date when he was put in possession. Neither 
Article 189 nor Article 144 of the Limitation 
Act contemplate that a lessee or a tenant at 
will or a tenant at sufferance should give up ` 
possession of their property before the period 
of limitation commences to run, 


It is next contended thata disclaimer by a 
tenant, however notorious and publie, is not by 
itself sufficient to enable the tenant to acquire 
title by adverse possession, and reliance has 


(8) 30 Ind. Cas. 299 ; 37 A. 557; at 562 ; 19 0. W. 
N. 1907; 29 M. D. J. 985; 2 L. W. 830; 18 M. L. T. 
248 ; 13 A. L. J. 991 ; 17 Bom. L. R. 1606; 220. L. J. 
516 ; (1915) M. W. N. 767 ; 42 I A. 202 (P. 0). 
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been placed on the rulingsin Srinivasa Ayyar v. 
Muthusami Pillai, (9) and Raja of Venkatagiri 
y. Makku Narsayar (10). Apart from the fact 
that the Madras High Court has taken a diffe- 
rent view from that of the Bombay High 
Court, these rulings are distinguishable, The 
Madras rulings proceed on the principles under- 
lying’ the provisions of section 111, clause (@) 
of the Transfer of Property Act which provides 
that a lease of immoveable property is deter- 
mined by forfeiture, nob merely by the act of 
the tenant in disclaiming the title of the land- 
lord but by the act of the landlord showing 
his intention to determine the lease, it being 
open to the landlord to waive the forfeiture. 
These rulings would, therefore, principally ap- 
ply to a continuing lease as defined in section 
105 of the Transfer of Property Act and not to 
a tenancy-at-will or to a tenancy-at-sufferance. 


In Gobind Lali Seal v, Debendronath 
Mullick and others, (11) where the plaintiff al- 
leged that his predecessor-in-title had permit- 
ted A, the father of the defendant, to ocoupy 
the house without rent and that on the death 
of A which took place about twenty years 
before suit the defendant had been permitted 
to reside in the house without rent, Wilson, J., 
was of opinion that Article 139 of the Limita- 
tion Act would not apply, and in appeal Gobind 
Lall Seal v. Debentronath Mullick (12) Garth, 
0, J., and Pontifex, J,, held that the proper 
Article applicable to the case was Article 144, 
I am of opinion that the present case is govern- 
ed by Article 144 and not by Article 189. It 
is, therefore, not necessary for me to consider 
whether I should follow the Madras view 
in preference to the view taken by the 
Bombay High Court, where it has been held 
that an unequivocal assertion of title coulped 
with possession for the statutory period and 
the non-payment of rent during such period 
would be enough, I may further observe 
that section 111 of the Transfer of Property 
Act was not extended to Sind till 1st January 
1915, and that ib would be, therefore, dificult 
to apply the provisions of section 111, clause: 
(Œ) to a case where the tenant had disavowed 


(9) 24M. 246. 

(10) 7 Ind. Cas, 202; 37 M. 1; 8 M, L. T. 258 ; 
(1910) M. W. N. 369. 

(11) 50. W. N. 679 at p. 680; 50. I. R. 527; 2 
Ind. Dec. (N. S.) 1040. 

(12) 60. 811; 70 L. R. 181; 3 Ind. Dao, (N.8.) 208: 
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his tenancy prior to the date on which this 
section was extended to Sind or hold that the 
only methods in which a tenancy could be 
determined prior to the extension of section - 
111 are those contained in that section. 


Lastly, it is contended that Exs, © and 18 
were both engineered by Haji Yakub himself 
in order to save the property from sale in 
execution of the mortgage-decree, and that the 
plaintiff never intended to seb up an adverse 
title to the property. Reliance has been 
placed on a subsequent application Ex. 7 made 
by Haji Yakub’s sisters claiming interest in 
both the properties. I have given my careful 
consideration to this argument, and I cannot, 
from the mere circumstance of the two applica- 
tions having been filed, conclude that Ex. 6 
was a collusive application or that thereby 
the plaintiff did not intend to claim the 
property. The plaintiff has denied such collu- 
sion. Haji Yakub himself opposed the applica- 
tion Ex. 6. He stood to gain nothing by the 
application. He and his son were both mort- 
gagors, They were not thereby avoiding their 
personal liability or saving their own residen- 
tial house from sale. In Hx. 7 the applicants 
have claimed interest in both the properties 
and not only in one of them. In the absence 
of any positive evidence to prove collusion, 19 
am not prepared to hold that the plaintiff e 
went the length of engaging pleaders, Sling 
the application Ex. 6 and subsequently tneur- 
ring further expenses on having notices printed 
and published, in order to help Haji Yakub. 


1 hold on issues Nos, 2 and 3.that the plaint- 
iff acquired title to the property in suig ty 
adverse possession for over twelve years com- 
mencing from 18th July 1904, and that fhe 
rights of Haji Yakub and his heirs as Owners 
were extinguished under section 28 of the 
Limitation Act on the expiry of such period, 


Issue No, 1.—Section 9 of the Specific Relief 
Act expressly reserves the right of the losing 
party to file a regular suif to establish his title 
to the property which is the subject-matter 
of a possessory suit. I hold that this suit, is 
therefore, not barred by suit No. 140 of 1918, 


Issue No, 4.—The plaintiff having acquired 
title to the property by adverse possession 
under section 28 of the Limitation Act before 
he was dispgssessed, he has every right to 
maintain a suit based on his title within twelve 


es 


: the property by adverse possession. 
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years of the date of his dispossession which took 
place in the year 1917, and the decree in suit 
No, 140 of 1918 is no bar to his right to claim 
I hold on 
this issue in the affirmative, 


Issue No. 5.—As the suitis filed within twelve 
years of the date of dispossession, it is within 
time. Mr. Dingomal has contended that the 
plaintiff should have brought a suit within one 
year of the date on which his application Hx. 6 
was disallowed by the Court. There is no sub- 
stance insthis contention. The application Ex. 6 
was made under section 258 of the old Civil 
Procedure Code for raising attachment when 
no attachment had been made on the property. 
The property was being sold in execution of a 
mortgage-decree and the application Ex. 6 was, 
therefore, not inquired into. 


Issue No. 6.—At the close of the case 
Mr. Dingomal urged that as Pir Haji Jan left 
other heirs-besides the plaintiff who were living, 
tho plaintiff alone could not file the present suit, 
This argument was based on the answer given 
by the plaintiff in his evidence that he was 
the only male member in his family then 
living. No such plea was raised by the 
4defendants in their written statement, nor 
was the point raised immediately after the 
plaintiff gave his evidence. If the other living 
heirs.of Pir Haji Jan were necessary parties to 
tthe suit, I should have given permission to the 
plaintiff to amend the plaint. In view, how- 
Fever, of the fact that the plaintiff alone was 
jdispossessed in the previous suit and also in 
‘view of the rulings in Syed Ahmed Sahib 
#Shutari v. Magnesite Syndicate Limited (18), 


‘and Bhagwansa v. Maroti (14), it is not neces-.|, 
‘sary to have the other co-heirs joined. ag t- 


' parties, "I hold that the plaintiff can maintain 
‘tthe present suit and is entitled fo a decree 
though he may only be & co-owner of the 
property in suit. 


As the plaintiff has not given true evidence 
on several points and has resiled from his de- 
position in the previous suit with the object 
of improviñg his case, I am of opinion that he 
should be made to bear his own costs of the 
suib, I hold that the plaintiff is entitled to a 


(13) 29 Ind. Oas. 60; 33M. 50; 2 L. W. 460; 17 
M. L. T. 387: 28 M, L. 5.1598. 6 
(145 43 Ind. Cas. 395. 
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decree for possession and that he be pub in 
possession of the property in suit and that 
each party do bear his costs. 


P. B. A. 
K. 8, D. 


Suit decreed. 
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Limitation Act (IX of 1908) s. 19—Acknowledgment 
—Admission of liability coupled with arrangement for 
satisfaction. 


An unqualified admission of liability, coupled with 
an arrangement proposed for its satisfaction, amounts 
fo an acknowledgment within the meaning of section 
19 of the Limitation Act and oparates to save limita- 

ion. 


M, 239; 6 M. L. J. 266 ; 7 Ind. Deo. (N. S.) 170 ; 
en0ds Beharaj Mookerjee v. Raj Narain Mitter, 30 
} 699 ; 7 O. W. N. 651; Rangasamé Chetti v. Than. 

gavelu Chetti, 50 Ind. Cas. 380 ; 42 M. 637; (1919) 
M. W. N. 448 ; 28 M. L. T, 147 ; 1Q L. W. 333, distin- 
guished, ` 


| perlawenkan Udaya Tevar v, Subramanian Chetti, ` 
( 0 


Maniram v. Seth Rupchand, 2 N, L. R. 180; 4 ©. L, 
J. 94 (P.0.) ; 8 Bom. L. R. 501 ; 100, W. N. 874 ; 1M. 
L. T. 199; 3 A. L. J. 525 ; 16 M. L. J. 300 ; 33 0. 1047; 
| 831. A. 165 ; Vithal v. Gopal Rao, !1 Ind. Oas. 240 ; 
1 5 N. L. R. 8, followed. 


Appeal against the decree of the District 
Judge, Nagpur, dated the 11th November 1922, 
in Civil Appeal No. 100 of 1992, 


Mr. G, R. Pradhan, for the Appellant, 
Mr, A. V. Zinjarde, for the Respondent, 


JUDGMENT.—This second appeal arises 
out of exeoution-proceedings. The respon- 
dent’s father obtained a money-deoree against 
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the appellant in Suit No. 145 of 1917 on 11th 
July 1917. Apparéntly, no execution was 
taken out since then. He applied on 28th 
January 1922 for execution of the decree and 
relied for its being within time upon the 
appellant’s letter dated 1st December 1919 
acknowledging his liability for the decretal 
debt within the meaning of section 19 of the 
Limitation Act. The rsi Court held that 
the letter was not genuine and that, the ap- 
plication was barred by limitation, while the 
District Judge held that the letter was gen- 
uine and extended limitation and that, conse- 
quently, the application was within time. The 
judgment-debtor appeals to this Court urging 
that the letter dated 1st December 1919 does 
not amount to an acknowledgment. His 
learned Counsel relied upon the following 
authorities in support of his contention =- 
Periavenkan Udaya Tevar v. Subramanian 
Chetti (1), Benode Beharej Mookerjeev. Raj 
Narain Mitter (2) and Rangasami Chetti v. 
Thangavelu Chetti (8). 


The learned District Judge has already 
distinguished Rangasami Chetti v. Thangavelu 
Chetti (3) on the ground that the doou- 
ment referred to therein recited that the 
judgment-debtor once owed a debt and that 
he discharged it. Such a statement taken 
as a whole does not amount to an acknow- 
ledgment of a liability which is subsisting, 
There the admission of liability was coup- 
led with an assertion that it was discharged, 
While here the admission is unqualified and is 
coupled with a declaration as regards the ar- 
rangement proposed for its satisfaction, Ib 
shows that the lability is subsisting and would 
be satisfied if and when the sale proceeds of 
the bale of cotton reach the decree-holder’s 
hands. The document gives authority to the 
decree-holder to appropriate the sale proceeds 
towards the satisfaction of the decree. It is 
just like handing over a cheque which does 
not operate as a present satisfaction ir- 
respective of the fact whether it is honoured 
or dishonoured. Just as the cheque gives to 
the holder a right to demand payment, similar- 
ly exhibit D, H, 1 gives to the decree-holder a 


a QQ M. 289; 6 M. L. J. 266; 7 Ind. Deo. (N.S). 


o 30 O. 699; TG. W. N. 6 
(8) 50 Ind. Cas. 880; 42 na fon 


(1919) M. W, N, 
448; 26 M. L, T. 147; 01. W. 3 


` decree. 
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right to demand from Hiralal Marwadi the 
sale proceeds of the cotton bale and to appro- 
priate the same towards the satisfaction of the 
The discharge or satisfaction of the ` 
obligation declared by the decree was contem- 
plated to take the place in the tuture and not 
at the momeut of the execution of the ae- 
knowledgement Exhibit D. H. 1. The other 
cases are also similarly cases of extinction of 
liability and have no application. 


1 think the rulings in Maniram v, Seth Rup- 
chand (4) and Vithal v. Gopal Rao (5) clearly 
apply to the facts of the present case and the 
exhibit D. H. 1 comes clearly within the 
scope of an acknowledgment as required by 
section 19 of the Indian Limitation Act and 
saves limitation. 


I sannot, therefore, uphold the contention of 
the appellant. The appeal is dismissed with 
costs. The costs in Courts below will be paid 
as already ordered. 


Z., K. Appeal dismissed. 


(4) 2N. L. R. 130; 4 O In J. SE Taea Bem. L. 
R. 4501; 10 0. W. N. 874; 1 M, L. T, 199;3 A. L. J. 


525 ; 16 M. DL. J. 300; 33 0. 1047; 351. n 166. 
(5) 1 Ind, Cas. 240; 6 N. L. R. 8. 


LAHORE HIGH COURT. , 
CiviL REVISION No, 401 oF 1923. 
December 22, 1923, 


Present :—Mr. Justice Moti Sagar. ° 
TRGHA AND OTHERS—DEFENDANTS— 
PETITIONERS 

versus ' ` 
RAM. SINGH AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 


Arbitration—Death of party pending proceedings» 
Award, whether binding on representatives. 


Where a dispute is referred to arbitration and ona 
of the parties dies before the award is made, then if 
the hearing of the case had been completed before his 
death and nothing remained to be done except the 
delivery of the award, and it is shown that the in- 
tention of the parties was that nob merely themselves 
but their legal representatives should also be bound 
by the dacision ofthe arbitrator, the awared delivered 
after the death of the party would be binding on ae 


. 
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representatives in interest. Where, however, the hear- 
ing had not been completed before the death of the 
party, the representatives of the deceased, who have 


. not agreed to the submission, will not be bound by. 


the award, 


Perumalla Satyanarayana v, Perumalla Venkata 
27 M. 112 ; Manindra Nath Mandal v, Mohanunda 
Roy, 18 Ind. Oas. 161; 15 C, L. J. 360 ; Binayakdas 
Acharjee v. Nalivi Kumar Ohakravariy, 70 Ind Cas. 
459 ;26 C. W. N. 804, relied on. 


Petition under section 44 of Act IX of 
1919, for revision of the decree of the Subor- 
dinate Judge, 4th class, Kangra, dated the 5th 
April 1923, decreeing the claim with costs in 
accordance with the award. 


Lala Mehr Chand Mahajan, for the Peti- 
tioners, 


Lala Fakir Chand, for the Respondents. 
JUDGMENT.—tThe facts of the case 


out of which this application for revision has 
arisen are very simple and are shortly 
these:—On the death of one Musammat 
Nagro her property was mutated in the names 
of her collaterals, the heirs of Naurang and 
Labha, in equal shares. ‘Thereupon, on the 
1st of June 1922, the plaintiffs, who are the 
„heirs of Naurang, brought this suit for a 
declaration that they were the sole heirs of 
Musammat Nagro, tbat Labha had by his con- 
duct relinquished his rights in her property 
and that the mutation effected in his favour 
by the Revenue authorities was null and void. 
During the pendency of the suit the parties 
decided to refer their dispute to arbitration, 
amq on the 12th of October 1922 a deed of 
reference was drawn up and filed in Court 
appointing one Salig Ram as their sole 
arbitrator, On the 17th of October 1922 
Labha is alleged to have died. No 
application to bring his legal representatives 
on the record was made to the Court in which 
the suit bad been instituted. On the 6th of 
November 1922 two of the sons of Labha, 
who were prosecuting the case on behalf of 
their father as his Mukhtars, appeared before 
the arbitrator, and stated that they had no oral 
evidence to produce and that they relied on 
documentary evidence only, On the 8th of 
November the plaintiffs brought the fact of 
Labha's death to the notice of the arbitrator, 
and on the 18th of November 1922 they made 
an application before the arbitrator that the 
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sons of Labha should be brought on the 
record as his legal representatives, On the 
19th of November the arbitrator ordered that 
the sons of Labha should be summoned to 
appear before him on the 1st of December 
1922. On that date all the parties were 
present including the sons of Labha, and the 
latter stated that they did not want to produce 
oral evidence and that they relied on the . 
documentary evidence only which had already 
been produced. On the same date the 
arbitrator gave an award in favour of 
the plaintiffs which was filed in Court on 
the 7th of December, On the 18th of 
December the sons of Labha filed certain 
objections to the award and the very first 
objection taken by them was tbat as one of 
the parties had died before the arbitrator had 
delivered his award, his authority had come 
to an end, and that the award subsequently 
delivered was void and inoperative in law. 
The Trial Court disallowed the objections and 
passed a decree in terms of the award, 


Against this decision the sons of Labha 
have come up in revision to this Court, and 
the only point urged on their behalf by Mr. 
Mehr Chand Mahajan is that the death of 
one of the parties before the award was 
made operatedin law as a revocation of the 
authority of the arbitrator, and that the 
award must, consequently, beset aside, {n my. 
opinion this contention is well-founded and 
must prevail, It bas been contended by 
Mr, Fakir Chand, on the authority of Peru- 
malla Satyanarayana v. Perumalla Venkata (1) 
and Manindra Nath Mandal v. Mohanunda 
Roy (2), that ‘the rule of the English Law, 
that a submission to the arbitration stands re- 
voked by the death of one of the parties is not 
applicable fo this country, and that the 
test to be applied in such cases -is what is 
the true nature of the submission,” It 
is pointed out that regard must be 
had to the nature of the rights in 
controversy and that if it appears from the 
circumstances of the case that the intention 
of the parties was that not merely themselves 
but their representatives in interest sbould 
also be bound by the decision of the arbi- 
trator, the submission clearly does not stand 


(1) 97 M. 119. 
(2) 13 Ind. Cas. 161 ; 15 0. L. J. 860. 
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revoked merely by the death of one of the 
parties. It is argued that in the present case 
the matter in difference submitted for the 
decision of the arbitrator was not personal to 
Labha but that the intention clearly was that 
his representatives-in-interest would also be 
affected by the decision of the arbitrator. 
There is no doubt that this was so, but it is 
also clear that if the arbitrator had not 
completed his inquiry and the representatives 
of the deceased party were to be held bound 
by the award, ib must have been shown that 
they were partiesto the submission. Iam 
fortified in this view by certain observations 
made by‘the learned Judges in the case reporti- 
ed as Manindra Nath Mandal v. Mahanunda 
Roy (2) on which reliance has been placed by 
the learned Vakil for the respondents. The 
learned Judges in that case observe: “If the 
hearing had not been completed it would have 
been necessary to bring the representatives 
of the deceased party on the record and 
to make them parties to the submission,” 
The same view has been held in Binayakdas 
Acharjee v. Nalini Kumar Chakravarty (3), 
where it has been laid down that there 
is no rule of procedure by which an 
arbitrator could substitute certain per- 
sons as legal representatives of a deceas- 
ed party. It is true that if, before the 
death of a party, the hearing of the case has 
been completed and nothing remains to he 
done expect the delivery of the award, and it 
is also shown that the intention of the parties 
was that not merely themselves but the legal 
representatives should also be bound by the 
decision of the arbitrator, the award delivered 
after the death of the party would be binding 
upon his representatives-in-interest. In the 
present case, however, it is clear that the hear- 
ing had not terminated and a great deal 
remained to be done before the arbitrator 
could come to a final decision. In such 
circumstances, I do not think that the 
sons of Labhm who had never agreed to 
the submission could be held bound by the 
award. 


I accept the revision, set aside the award 


and remand the case to the lower Court under 
O. XLI, r. 23 of the Code of Civil Procedure 


(8) 70 Ind. Cas. 459 ; 96 C. W. N. 804. 
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for a decision in accordance with law. No 
order as to costs, 


Z., K. Revision accepted. 


ALLAHABAD HIGH COURT. 
FIRST CIVIL APPEAL No, 287 oF 1921. 
February 6, 1924. 


Present :—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 


CHAUBE BENAIK RAO AND oTHERS— 
PULAINTIFFS—APPELLANTS 


Versus 


PUTTAIN SINGH—DEFENDANTS— 
RESPONDENTS, 


Civil Procedure Code (Act V of 1£08), s. 105— Order 
setting aside decrce.Appeal from final decree— Order, 
whether can be gucstioned— Hindu Law~ Joint family 
—Alienation, subsequently born co-parcencr, whether 
can challenge—-Separated member, alienation by~s 
Necessity, question of, whether can arise— Transfer o 
Property Act (IV of 1882), s. 82—Coniribution between 9 
mortgages and mortgagor 

e 

In the absence of an error, defect or irregularity 
affecting the decision of the case, an order of the Trial 
Court setting aside a decrea on the ground that the 
defendant who was treated as a minor was really not 
a minor, cannot be questioned in an appeal fromthe 
final decree passed in the suit. {p 71, col. 1.] 


Gulab Kunwar v. Thakur Das, 24 A. 464 „A. W. N. 
(1902) 186 ; Tasaddsxg Husain v, Hayat-ur-Nissa, 25 
A. 280; A.W. N. (1903) 89; Kunja Mal v. Gaur 
Shankar, SA. Ii. J. 30; A. W. N., (1905) 974 51M L. 
T. 52 ; Nidha Lal v. The Collector of Bulandshahr, 35 
Ind. Cas. 209 ; 14 A. L. J. 610, followed. 


A separated Hindu who has no son or other person 
joint with him is the absolute owner of his property 
and is entitled to mortgage it for any reason he 
pleases. [p. 71, col. 1.) 

. 

A co-parcener born subsequently to the date of an 
alienation of family property is entitled to challenge 
the alienation on the ground of want of necessity, 
provided there were other co-parceners in existence 
at the timg of the alienation who were competent to 
shallenge it. fp 71, col. 2.] 


~ 
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No question of contribution oan arise between the 
mortgagee and a representative of the mortgagor who 
is nob a transferee from the latter. [p. 72, ool. 2.] 


First appeal from the decree of the Sub- 
ordinate Judge of Mainpuri, dated the 15th 
April 1921, 

Dr, S. N, Sen and Mr, Baleshwari Prasad, 
for the Appellants. 

Messrs. Igbal Ahmad and S. N. Gupta, for 
the Respondent. : 


Lindsay and Sulaiman, JJ.:—This is a 
plaintiff's appeal arising out of a suit on the 
basis of a mortgage-deed dated the 14th of 
November 1878. The deedin question was 
executed by Deota Prasad, his two nephews 
Raghubir Singh and Kure Lal and Mussammat 
Ugar Kunwar, the widow of his deceased 
brother Prag Dat, It was in favour of Jwala 
Prasad and Bansi Dhar, the predecossors-in- 
title of the present plaintiffs, the mortgage- 
deed_was executed for a sum of Rs, 3,000 and 
was payable in ten years with interest at the 
rate of 13-annas 4-pies per cent. per mensem. 
Out of Rs. 300 due on account of interest, 
Rs. 200, if not paid within the next six 
months, were to be compounded after the 
expiry of each such period. We may also 
Point out one of the covenants of the deed 
under which ib was stipulated that each of 
the three sets of mortgagors would be entitl- 
„ed to rédeem his share of the mortgaged prop- 

erty on payment of 8 proportionate share of 
the mortgage-debt. 


There was a prior mortgage by conditional 
salg wader which the two villages mortgaged 
under the deed of 1878 had also been mort- 
gaged. Itis an admitted fact that in the year 
1894 thé present plaintiffs, in whose favour 
the previous deed of 1871 had stood, obtained 
a foreclosure deeree in respect of one of the 
two villages mortgaged under the deed of 1873. 
Accordingly, the present claim is confined to 
the remaining village. 

The present suit was instituted on the 6th 
of August 1910, within the extended period of 
limitation, “No written statements were 
originally filed; and it was decreed ex parte on 
the 5th of June 1911. On the 16th December 
1912 an application for setting aside the ew 
parte decree was filed on behalf of all the 
representatives of the mortgagorsp the -princi- 
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pal defendants on the record, except Mahen- 
dra Singh, and the decree on that application 
was set aside. We may note here that 
Puttain Singh the present defendant-respond- 
ent, was treated at that stage of the proceed- 
ings asa minor and was represented by a 
guardian ad litem, After the decree had been 
seb aside a written statement by four of the 
defendants was put in bub ultimately the 
ease was compromised and a compromise was 
filed in Court on the 18th November 1913. 
This compromise was incorporated in a 
decree dated the 19th November 1913, As 
against the other defendants the suit was heard 
and decreed on the merits. A final decree for 
foreclosure was passed on the 14th April 
1917. 


In the year 1918 Puttain Singh put in an 
application for setting aside the decree passed 
against him on the allegation that in fact he 
had been a major all along and had been 
wrongly treated as a minor, He alleged that 
he had had no notice of the suit and that the 
entire decree was, therefore, a nullity as against 
him. Objections were raised to this application 
on behalf of the plaintiffs and evidence was led 
on both sides. The main issue which the learn- 
ed Subordinate Judge took upon himself to con- _ 
sider was as to whother Puttain Singh had been 
properly represented as a minor, On the 2nd 
January 1919 the learned Subordinate Judge 
passed an order setting aside the decree as 
against Puttain Singh and restoring the case 
to the pending file as against him only. 
This was done because he came to the con- 
clusion that Puttain Singh had really not been 
2 minor and had been wrongly treated as a 
minor. 


After the case had been rested so far as 
Puttain Singh is concerned, evidence was led 
again by the plaintiffs. The suit was ulti- 
mately decreed in part against Puttain Singh, 
The plaintiffs have come up in appeal and 
press their entire claim against the defendant 
Puttain Singh, 

We may at the outset rofer fo one point 
which has been raised in appeal. The learned 
Advocate for the appellant wanted us to go 
into the evidence and consider whether the 
finding of the learned Subordinate Judge that 
Puttain Singh was in fact a minor, was or was 
not correct. On the other hand, the learned 
Advocate for the respondents has called pur 
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attention fo a number of cases of this Court 
in which it has been laid down that as in such 
an order there was no error, defect or irregu- 
larity the affecting decision of that case the 
point cannot be opened. Weare satisfied that 
this has been the view taken in the previous 
cases of this Court, wide the case of Gulab 
Kunwar v. Thakur Das (1), Tasadduq Husain 
v. Hayat-un-nissa (2), Kunja Mal v. Gauri 
Shankar (8), and Nidha Lal v, The Collector 
of Bulandshahr (4). 

The case relied upon by the learned 
Advocate for the appellants, namely, Nand 
Ram v. Bhopal Singh (5), is clearly distinguish- 
able inasmuch as there an application for re- 
vision had been presented and the question 
had not been raised in an appeal from the 
final decree. We are, therefore, of opinion that 
we must accept the view taken by the learned 
Subordinate Judge that Putain Singh had in 
fact been major. There is no irregularity or 
defect in the procedure. 

Coming to the merits of this case wa may 
point out that the mortgage-deed in question 
was executed by three sets of persons. The 
learned Subordinate Judge has found that 
these three branches of the family were sepa- 
rate and the learned Advocate for the respon- 
dents has in express terms conceded that he is 
not prepared to challenge that finding, The 
result, therefore, is bhat we must take it that 
one-third share belonging to Deota Prasad, 
one-third share belonging to Kure Lal and 
Raghubir Singh and one-third share in the 
possession of Mussammat Ugar Kunwar in- 
herited by her from her deceased husband had 
been mortgaged under this dead, So far as 
the one-third share of Deota Prasad is con- 
cerned, it is manifest that the present defend- 
dant-respondent is not entitled to challenge it 
on the ground that it was not for any legal 
necessity. Deota Prasad being separate form 
the other members and having no son or 
any person joint with him was the absolute 
owner of his property and was entitled to 
mortgage it for any reason he pleased. We 
have already pointed out that the right of each 
set of the mortgagors to redeem his one-third 


(1) 94 A. 464;A. W. N. (1902) 136. 

(2) 95 A. 980; A. W. N. (1903) 39. 

(3) 3A. È. J. 90; A. W. N. (1905) 274; 1M, L. T. 52. 
(4) 35 Ind. Oas. 209; 14 A. L. J. 610. 

(5) 16 Ind. Oas. 1; 34 A. 592. at p. 595; 10. A. L. 
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share was fully preserved. The plaintiffs’ 
claim as against the one-third share of Deota 
Prasad cannot bo seriously disputed. Thea 
result will, therefore, be that Putain Singh will ` 
be entitled to redeem this one-third share on 
payment of one-third of the entire amount 
due on the mortgage-deed with interest up to 
date. The question of interest we shall 
hereafter consider separately. In case of 
default of payment, this one-third share shall 
stand foreclosed. 


As to the interest of Kure Lal and Raghubir 
Singh we are of opinion that Dutain Singh is en- 
titled to put the plaintiffs to proof of necessity 
for this mortgage debt. Raghubir Singh was 
the grandfather of the plaintiff. Ib is true that 
the plaintiff himself was not born at the time 
of the mortgage-deed, nevertheless there were 
other members in his family who were then 
alive. His right to challenge this transaction, 
therefore, cannot be disputed. Under the 
morbgage-deed there were three items which 
were borrowed; Rs. 946 were received in 
cash in order to pay off the money due under 
a decree against Musammat Ugar Kunwar, 
Rs. 450 were required to pay off the arrears 
of instalments on account of a mortgage-deed 
(of the year 1871) which had been executede 
by Prag Dat as well as the other male mort- e 
gagors. And a sum of Rs. 1,604 was paid in 
cash, There is no evidence on the record 
to show that the decree against Mussammat 
Ugar Kunwar was anything but a personal 
decree against her. We aro, therefore, 
unable to hold that Kure Lal and Raghy- 
bir Singh were in any way bound t€pay 
it off or to undertake liability therefor, 
As regards the sum of Rs. 1,604 the learned 
Subordinate Judge has found that, on the 
plaintiff own showing, this sum was required 
in connection with the expenses of the marri- 
age of Musammat Ugar Kunwar’s daughter. 
Such a marriage, though a necessity for Mu- 
sammat Ugar Kunwar, should not be con- 
sidered fo be a necessity for Kure Lal and 
Raghubir Singh who had been separate 
from her deceased husband. We are, therefore, 
of opinion that qua this one-third share the 
defendant Putain Singh is not bound to pay 
this amount, The result, therefore, is that, so 
far as the one-third share of the defendant's 
branch iis concerned, if can be redeemed by 
him on payment of one-third of Ra, 450 with 
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interest up to date. In default of payment of 
this sum this share also will stand foreclosed. 
Coming to the one-third share which was 


“in the possession of Musammat Ugar Kunwar, 


we may note that the first item of Rs, 946 
which was due under a decree is an item for 
which there is no other direct evidence as to 
the exact necessity, The learned Advocate 
for the appellants has asked us to presume, 
after this long lapse of time, specially having 
regatd to the consent given by the other 
reversioners, that this item must have been 
borrowed for necessity. If there had been 
any recital in the deed showing the nature of 
the nesessity we might have made that pre- 
sumption. There is, however, only this fact 
that a decree had been passed against Musam- 
mat Ugar Kunwar. Wedo not know under 
what circumstances this decree had been 
passed and to what extent she was liable 
under it. We are, therefore, unable to differ 
from the view taken by the learned Subordi- 
nate Judge that this item cannot be held to 
have been incurred for legal necessity. On the 
other hand, we are unable to appreciate the 
reasoning on which he has disallowed the sum 
of Rs. 1,604. The plaintiffs’ case was that this 
sum had been incurred in order to meet the 

*sxpenses of the marriage of the daughter of 
Musammat Ugar Kunwar. In support of this 
case the plaintiffs produced two witnesses, 
Patrékhan and Jiachmidhar, whose statements 
were that this sum was required for the 
expenses of the marriage. So far as Patrakhan 
is concerned, the learned Subordinate Judge 
distinctly believed his testimony in connection 
with the execution of the document by the 
lady. He went on to remark that this witness 
had also stated that this sum was required 
for the expenses of the marriage of the 
daughter and then added,— 


“Tt would thus appear that, excepting the 
amount of Rs. 450, the rest of the money 
under the mortgage in suit was taken by 
Musammat Ugar Kunwar for her sole use,” 


The other witness Lachmidhar has not been 
referred to by him at all, Our attention has 
been drawn to a subsequent mortgage-deed 
dated the 14th of March 1883 under which 
Raghubir Singh had borrowed a sum of money 
for the expenses of fhe marriage of a daughter 
of this daughter. As the learned Subordinate 
Judge has believed the evidence of Patrakhan 
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and as it is most likely that fhe other male 
members of the family would not have joined 
in the execution unless they had bean satished 
that this large sum was being borrowed for 
some urgent necessity we are of opinion that 
this sum should be allowed. 


We may note here that the learned Subor- 
dinate Judge had recorded a finding that the 
plaintffs had failed to prove that the mort- 
gage-deed in question had been attested in 
the manner required by law. This finding 
has not been supported by the learned 
Advocate for the respondent. In fact, the mort- 
gage-deed was executed prior to the coming 
into force of the Transfer of Property Act and 
no question of attestation really arises. The 
learned Advocate for the respondent has not 
disputed the finding that Musammat Ugar 
Kunwar had actually executed this deed and 
borrowed this sum. 


The last argument urged on behalf of the 
respondent is that, inasmuch asthe plaintiffs 
themselves had foreclosed one village in the 
year 1894 they are not now entitled to throw 
the entire burden of the mortgage-debt on the 
remaining village. In our opinion this con- 
tention has no force. In the the first place, 
the defendant Puttain Singh is the represent- 
ative of the mortgagor himself and is not a 
transferee from the mortgagors. No question 
of contribution, therefore, at all arises. In the 
next place, the mortgagee was, entitled to re- 
cover his debt by foreclosure of any part of 
the mortgaged property. One village has al- 
ready been foreclosed on the strength of the 
prior deed and, in, our opinion, the plaintiff can 
now foreclose the remaining village for the 
amount due on the second deed, 


The other question that remains is one of 
interest. The learned Subordinate Judga 
came to the conclusion that interest ab the 
contract rate would run only for the period 
of ten years fixed in the mortgage-deed, and 
that thereafter there was no stipulation for 
payment of any interest and the utmost 
amount which the plaintiffs could get would 
be interest for six years prior to the suit by 
way of compensation. 

We are unable to agree with this view. 
There is, admittedly, no provision in the mort- 
gage-deed under which it was stipulated that 
interest would cease to run after expiry of 
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ten years. The ordinary presumption is that 
money was lent and interest was agread to be 
charged all along, There is an express provi- 
sion for payment of interest at a fixed rate at 
the expiry of the term. There is also a condi- 
tion in the deed that,-— 


“ If we fail to pay up the money the morti- 
gagees shall have power to foreclose the pro- 
perty mortgaged i in lieu of the entire amount 
due to them,” 


There is also a covenant to pay compound 
interest ab the contract rate on default of 
payment of interest. We are, therefore, un- 
able to distinguish this case from that reported 
in Mathura Das v. Raja Narindar Bahadur (6) 
or Bindesri Naik v. Ganga Saran Sahu (7), 
The learned Subordinate Judge has relied on 
a case reported in Balwant Singh v. Gayan 
Singh (8). In that case it was pointed out 
that the question depended on the proper iter- 
pretation of each document. The learned 
Chief Justice who delivered judgment in that 
case distinguished it in the later case in Abdul 
Ahad v. Mahtab Bibi (9). We are, therefore, 
satisfied that the intention of the parties must 
have been that interest would be payable 
even alter the expiry of the time fixed and 
that there was no stipulation on behalf of the 
mortgagees that interest would cease to run 
as soon as the ten years expired. It is true, 
that the mortgagees have waited for all these 
years in bringing the suit for foreclosure ; on 
the other hand, the mortgagors also have not 
thought fit to redeem it earlier, In our 
opinion the interest, therefore, at the contract 
rate will be charged up to the date fixed for 
payment. 


The result, therefore, is that the decree of 
the Court below is modified to this extent 
that, as against Puttain Singh, defendant-res- 
pondent, a preliminary decree for foreclosure 
in the ordinary form against one-third share 
of Deota Prasad on payment of one-third of 
the total amount due under the mortgage-deed 
“with interest at the contract rate up to the 
date to be fixed by this Court's decree (which 


(6) 194. 39;23I. 4,188; 10. W. N. 52;6M. 
L. J. 214;7 Sar. P. C.J. 88; 9 Ind. Deo. (N. 8.)-25, 


(P. CO). ; 
- (T) 20A 171;20. W.N. 129; 251 A. 9;7 Sar 


P, 0. J. 273 ; 9 Ind, Dee. (N. S.) 471, (P. 0.). 
(8) 21Ind. Cas 258; 11 A. L. J. 829 ; 35 A. 5346 
(9) 24 Ind. Cas. 674. 
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will be six months from the present day) will 
be given. 


As against the one-third share of Raghubir - 


Singh and Kure Lal there will :be a prelim- 
inary deoree for foreclosure in the ordinary 
form on pryment of one-third of Rs, 450 with 
interest at the contract rate up to the date 
fixed for payment. In default, the property 
will be foreclosed. 


As against the one-third share of Musammat 
Ugar Kunwar there will be a preliminary 
decree for foreclosure on payment of 
one-third of Rs, 450 with interest up to the 
date fixed for payment plus Rs, 1,604 
with interee} at the contract rate up to the 
date fixed for payment at the same rate. In 
case of default the property will be foreclosed. 


This modification of the decrees is only in 
favour of Puttain Singh, defendant-respondent, 
So far as concerns the other defendants, who 
are parties to the compromise decree, as 
against whom the decree has not been seb 
aside and a final decree has been passed, their 
rights and liabilities will be determined by the 
former decree and will not be affected by the 
present decree, As the appeal bas succeeded, 
in part and failed in part we direct that 


the plaintiffs-appellants shall get half their * 


costs incurred here and in the Court below 
since the date of the restoration against 
Puttain Singh who will bear his own costs, 


2 K. Decree modified, 


bai 
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LAHORE HIGH COURT. 


FIRST CIVIL APPEAL No. 1244 or 1920. 
December 19, 1928. 


Present :—Mr. Justico Broadway and Mr. 
Justice Fforde. 


Tan SECRETARY OF STATE FOR INDIA 
IN COUNCIL—APPELLANT 
versus 
SARIMATI SARLA DEVI CHAUDHRANI 
—OBJECTOR— RESPONDENT. 

Land Acquisition proceedings —Market—value, 
assess ment of —Kaperts, opinions of, value of—Offers, 
value of — Procedure. 

In assessing the value of land for purposes of land 
acquisition the opinions of experts are admissible in 
evidenca, but the value to be attached to such evi- 
dence depends upon the quality of the evidence. 
[p. 75, ool. 1.) 

Harish Chundr Neogy V. Secretary of State for India 
in Council, 11 ©. W..N. 875 at p. 877 ; Government of 
Bombay V. Merwanji Muncherjt Cama, 10 Bom. L, R. 
907 at pp. 913, 919: Government of Bombay V. Kurim 
Tar Mahomed, 3 Ind. Cas. 273; 33 B. 825; 10 Bom. 
L. R. 660, relied on. 

The evidence of offers mada by irresponsible brokers 
on behalf of undisclosed principals, or perhaps for 
their own purposes without any principal behind 
them, is, however, useless. [p. 75, col, 2. 

The fairest and most favourabla principle of com- 

ensa'ion tothe owners is tbo estimate the market- 
value of the proparty not according to ita present dis- 
but laid out in the moat lucrative and 
advantageous way in whioh the owners could dispose 
of it. [p. 75, col. 1] 


First appeal from the order of the District 
Judge, Lahore, dated the 30th April 1920. 


The Government Advocate, for the Appellant. 


“Mr, Dev Raj Sawhney, Lala Badri Das, 
R. B., and Babu S. K. Mukerji, for the Res- 


pondeng. 


JUDGMENT .—By a notification No. 348 
G. B. published in the Punjab Gazette of the 
18th June 1917, the Government acquired a 
property known as the Phuswali Kothi, the 
total area of the land being 1°23 acres, or 11 
kanals 19 marlas and 95 square feet. The 
property consisted of a bungalow ‘and com- 
pound together with the usual appurtenances, 
There were also a certain number of trees 
standing on the land. The Phuswali Kothi 
belonged to Srimaiz Sarla Devi Chaudhrani, 
and her husband, the late Chaudhri Ram Bhaj 
Datta, acted for her during the acquisition 


proceedings as well asin the Court of the 
District Judge, The Land Acquisition Collector, 
after the usual inquiry, made an award allow- 
ingia sum of Rs, 34,721-12-5 to which was add- 
ed the usual 15 per cent., the total coming’ to 
Rs, 39,930-0-8. The value of the land alone, 
apart from buildings and trees, was fixed af 
Rs, 29,927-12-5, the rate allowed being 
Rs, 2,500 per kanal. 


Objection was taken to this award and the 
matter referred in due course to the District 
Judge. As noted by the learned District 
Judge it was with considerable difficulty that 
the objector was prevailed upon to file any 
written statement of her demands, The 
record shows, however, that the objector was 
claiming a rate of Rs. 8,000 per kanal, The 
learned District Judge came to the conclusion 
that the rate fixed by the Collector was too 
low and raised it to Rs. 4,710 por kanal, thus 
inereasing the value of the land from 
Rs. 29,927-12-5 to Rs. 56,520. The value 
fixed of the trees and the buildings was not 
interfered with. ` 


The Government has preferred an appeal 
against the enhancement of the value of the 
land by the learned District Judge throuh the 
Government Advocate. Mr. Dev Raj Sawhney 
for the objector has not attacked the findings 
of the learned District Judge qua the value of 
the buildings or the trees; and the only point 
for determination is as to whether the market- 
valuo of the land has been rightly fixed. 


The learned District Judge has held that in 
this case the only evidence which could be 
taken into consideration in determining the 
correct value of ‘the land was that of actual 
sales, He has eliminated from consideration 
the testimony of expert witnesses, who have: 
given their opinions as to what the land was 
worth, and also the evidence given by certain 
brokers and others as to offers made to the 
objector for the property. It has been con- 
tended by Mr. Dey Raj Sawhney that the 
expert evidence and the evidence as to the 
offers has been wrongly excluded and was 
valuable evidence of the value. In my opinion, 
the Jearned District Judge acted rightly in 
excluding this evidence. Ib has been excluded 
not on the ground of its being inadmissible but 
on the ground that its value was nil, In 
Harish Chunder Neogy v. Secretary of State 
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in Council (1) it was held that although 
the opinion of experts was evidence their value 
was not great and that it would not be safe 
to place much reliance on this kind of evi- 
dence unless it was supported by, or coincided 
with, other evidence. In Government of 
Bombay v. Merwanji Muncherji Cama (2), 
it was remarked that the opinion 
of an expert witness is admissible in evidence 
not only when it rests on the personal observa- 
tion and inquiry of the witness himself or on 
the facts within his own knowledge, but also 
when it is founded on the case as proved by 
other witnesses atthe trial but that it was 
settled law that an expert may not be asked 
purely speculative, hypothetical, questions 
having no foundation in the evidence. In Gov- 
ernment of Bombay v. Karim Tar Mahomed (3), 
it was held that a “surveyor’s opinion by it- 
self is good evidence. What value the Court 
would put on it depends entirely “on the 
effect of the cross-examination ” The expert 
evidence in this case consists of the opinions 
of certain brokers and an examination of this 
evidence shows, in my opinion, that it is 
entirely wortbless. None of them have pro. 
duced any account-books or registers showing 
that they had been selling similar plots in the 
vicinity, at or near the time the Notification 
was issued and have given no real data in 
support of their opinions, 


Take, for instance, Das Mal (page 23 of 
the Printed Paper-Book), He says that if the 
site of the Phuswals Kothi is sold in small plots 
the value is Rs. 7,000 per kanal. If it is sold 
as one block the value would be Rs. 6,000 per 
kanal, In cross-examination be admits that 
he has bought no land in the vicinity of the 
Phuswalt Kothi and that he keeps no registers, 
Similarly, Kanbaya Lal gives bis opinion that 
if the site in question was sold in small plots 
the price would be Rs. 8,000 or Rs 9,000 per 
kanal. He, however, in cross-examination 
admits that the Phuswalé Kothi is three- 
quarters of a mile from the Railway Road and 
that he had no dealings in land in the vicinity 
of this Kothi. Amar Nath, another broker, 
admits that he had never had any dealings in 
land anywhere near the Phuswali Kothi. 
While, therefore, Mr. Dev Raj Sawhney is 


(1) 110. W. N. 875 ab. p. 877. 


(2) 10 Bom. I. R. 907 at. p. 913; 919. 
(8) 3 Ind. Cas 278; 33 B. 325; 10 Bom. L. R. 660. 


right in contending that the evidence of ex- 
perts is admissible, in my opinion, the evidence 
of the experts produced in this case has rightly 


been excluded from consideration as affording’ 


no assistance in arriving ab the correct value 
of the site in question, 

Again, ib seems to me tbat even, if the 
evidence of offers be admissible, such evidence 
can rarely be of any real value. In the pre- 
sent case several letters have been put in ad- 
dressed to Chaudhri Ram Bhaj Datta making 
certain offers and advising that the property 
should be sold in plots, An offer, however, 
amounts merely to an expression of opinion 
on the part of the offeror and this can only 
be proved by the evidence of the offeror 
himself, In the present case most of 
the offers have come from or through 
brokers and with regard to these I would 
refer to the following remarks to be 
found in Government of Bombay v. Merwanji 
Muncherji Cama (2). “The evidence of offers 
made by irresponsible brokers on behalf of 
undisclosed principals, or perhaps for their 
own purposes without any principal behind 
them, is useless, even supposing it is 
relevant. ” Ido not think it necessary to dis- 
cuss this matter further and I cannot regard 
the evidence under this head as of any value’ 
whatsoever. It is worthy of note that, although 
Chaudhri Ram Bhaj Datta went into the 
witness-box and produced a large nuntber of 
documents he never made any reference what- 
ever to these offers and the witnesses them- 
selves say that he never replied to them, 


I think the learned District Judge has régitt- 
ly adopted the method of considering the price 
paid within a reasonable time, for land adja- 
cent to the land acquired and possessing 
similar advantages, but it seems fo me 
that in approaching the question from this 
point of view he has committed certain 
errors, He decided to consider only the evi- 
dence of the sales of lands situated within a 
distance of a quarter of a mile from the site 
acquired and has then proceeded to consider 
five sales. The record shows that, every one 
of these five sales relates to lands situated at 
more than a quarter of a mile from the site 
in question. One of these five was a sale 
effected on the 27th October 1915 of 4 marlas 
of land for «Rs, 1,500 giving the rate of 
Bs. 7,500 a kanal, 
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Admittedly, the value of land has been in- 
creasing at an extraordinary rapaid rate from 
1914 onwards, There is nothing on the re- 

“ cord to show the cireumstances under which 
this transaction in 1915 was entered into and 
ib is a well known fact that a purchaser may 
be willing to pay a sum farin excess of the 
real value for small plot of land when that 
plot of land was needed by him in order to 
round off his own property or for some other 
such reason, 


The learned Government Advocate has taken 
exception to the omission from consideration 
by the District Judge of two sales, which took 
place of lands within a very short distance 
of the land acquired on the 14th May 1917. 
These two sales baye been proved and the 
plan on the record shows that they are very 
close to the site acquired although not adjacent 
thereto. In my opinion, the omission of these 
two sales was a serious error. The rate per 
kanal according to these two transactions 
comes to Rs. 1,638, 


The learned Government Advocate strongly 
urged that the five sales relied on by the 
learned District Judge should not have been 
considered ; firstly, as to the one referred to 

above relating to 4 marlas of land on the 
e ground thatit took place in 1915. I think 
there is force in this contention, The land is 
not only situated at a considerable distance but 
the sale took place nearly two years before 
the present site was acquired, Secondly, as 
to the other four transactions, it was objected 
that they related to small plots of land and 
tat the sale of small plots of land did not 
form a correct basis for the valuation of a 
large site such as was acquired in the present 
case, On the other hand, it has been repeated- 
Ty held that the fairest and most favourable 
principle of compensation to the owners is to 
estimate the market-value of the property not 
according to its present disposition, but laid out 
in the most lucrative and advantageous way 
in which the owners could dispose of ite This 
principle has been recognised and the object- 
ors could have put forward a scheme show- 
ing how the site in question could have been 
developed by splitting it up in various plots, 
While evidence has been led to show that the 
value of land acquired would be greater if 
split up in small plots, no scheme for such a 
development has been put forward and no 


evidence has been led to show that there was 
any real demand for small houses or shops in 
this vicinity. At the same time, I think that 
the four sales under reference may well be 
looked at as they all took place two or three 
months prior to the Notification, 


The site in question has two frontages and 
abuts on two roads. It is situated in the 
heart of the scholastic world of Lahore and 
close to the District Court and the possibility 
of its being split up for small tenements 
cannot, I think, be disregarded. It is true 
that the fours sales referred to relate!to lands 
situated at a little distance from the site and 
nearer to the City but the distance is not so 
great as to entitle me to ignore them wholly, 
1 think these four sales can reasonably be 
taken into consideration along with the sales 
omitted by the learned District Judge and 
referred to above as having taken place on the 
14th May 1917, The average of these six 
sales comes roughly to Rs. 3,537 per kanal 
and I think that that may be regarded as a 
fair rate to fix in the present case, 


In coming to this conclusion I have not 
lost sight of the fact that ina reference made 
by the Acquisition Officer to the Tahsildar the 
latter fixed the value of this land at Rs. 7,000 
a kanal. The opinion of a Tabsildar has been 
held to be relevant by the Madras High Court 
in a’ case reported in Rathanamasart v, 
Secretary of State for India im’ Council (4) 
while a contrary view appears to bave been 
taken by the Chief Court in Farman Shah v. 
Secretary of State for India in Council. (5) 
Even assuming, however, that the Tahsil- 
dar’s report is relevant in this connec- 
tion, a reference to it shows that it is based 
mainly on the objector’s opinion as fo the 
value and his claims made before the Tahsil- 
dar, It has, therefore, practically no evidential 
value. I have also taken into consideration 
the fact that the position of this land is deci- 
dedly superior to that of the Jand to which the 
sales of the 14th May 1917 relates, In my 
opinion the learned District Judge has fixed 
too great a value on the land acquired while 
the Collector’s estimate was too small. 

I would, therefore, accept this appeal and 
fix the rate at Rs, 3,587 per kanal and reduce 


(4) 72 Ind, Cas. 214; 44M. L. J. 1828; 17 L. W. 
414 32 M. L. T. 279 ; (1928) A. I. R. 332, 
(b) 68 P. R. 1907 ; 83 P. W. R. (NS) 1907. 
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the amount payable for the land from 
Rs. 56,520 to Rs, 42,444 plus the usual 15 % 
for compulsory acquisition. The appellant will 
get costs in proportion. < 


Z. K. Appeal accepted. 


ALLAHABAD HIGH COURT. 


SECOND CIVIL APPEAL No, 1237 oF 1922, 


November 28, 1922, 
Present :-—Mr, Justice Stuart, 


RESHMA BIBI—Puamntipr—APPELLANT 
Versus 


BHAWANI SARAN AND OTHERS—~ 
DEFENDANTS— RESPONDENTS, 


Agra Tenancy Act (II of 1901) ss. 4 (12), 88—Occu- 
panon tenant, well constructed by on land belonging to 
Zemindars—Improvement—Consent of Zemindara, 
ene one—Tenant, whether can be compelled to close 
weil,” 


An ocoupancy tenant constructed a masonry well 
on waste land belonging tothe Zemindars for irri- 
gating his occupancy holding. All the Zemindars 
exoept one, acquiesced in his so doing; but the one 
who oe mot given his consent sued to have the well 
closed ; 


Held, that the well was an improvement within 
the meaning ofsection 4 (12) ofthe Agra Tenanoy 
Actand the Court would not compel the tenant to 
close the well at the instance of the solitary Zemin- 
a who had not aoquiesced in the construction of the 
well, 


Appeal against the decree of the Sub-Judge, 
Cawnpore, dated the 24th April 1922, 
Mr, M. A, Aziz, for the Appellant. 


JUDGMENT .—There are 18 zemindars in 
the village Kunwardah in the Cawnpore District. 
On the facts, a tenant, Bhawani Saran, has 
constructed a masonry well on waste land 
belonging to all these 18 zemindars at a cost of 
Rs, 500 for irrigating his occupancy holding, 
Seventeen of the zemindars have acquiesced in 
his so doing. The 18th, a widow called 
Reshma Bibi, who is the present plaintiff- 
appellant, hassued Bhawan Saran and asked 
for the relief that he should close this well 
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which he has constructed at a cost of 
Rs. 500, joining the remaining 17 zemindars 
as defendants. The lower Appellate Court has 
found clearly that the well was constructed . 
with the consent of all the zemindars save the 
plaintiff-appellant, af considerable expense, upon 
waste land, for the irrigation of Bhawani 
Saran’s occupancy holding. The well is admit- 
tedly an improvement within the meaning of 
section 4 (12) of the Tenancy Act. Under 
the Tenancy Act an improvement need 
not be executed on the holding if it is 
executed directly for its benefits and 
an improvement includes a masonry well. 
Under section 88 of the same Act every 
tenant not being a non-occupancy tenant is en- 
titled to make an improvement, It is urged by 
the learned Counsel for the plaintiff-appollant, 
that, on the face of it, whatever be the law, an 
occupancy tenant has no right to trespass on 
the zemindar’s land for the making of an im- 
provement. I agree with him to 8 certain 
extent, but in such a case as this, where 17 out 
of the 18 semindars have agreed to the making 
of the improvement, I do not think that a Court 
should interfere. The benefit of the occupancy 
holding is the benefit of the whole village whe- 
ther the plaintiff appellant has an interest in 
that particular occupancy holding or not, Id 
not see that any useful purpose will be gaine 
by issuing 18 notices in this matter, the num- ° 
ber of notices which would be necessary if the 
appeal was admitted. I dismissit under O. 
XLI, r, 11, 


Z. E. Appeal dismissed, 


CALCUTTA HIGH COURT. 
First O1vIL APPEAL No, 177 oF 1921, 
February 2l, 1928, 


Present :—Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Rankin. 
Firm PRASANNA KUMAR PAL SANA- 
TAN KUNDA—PLAINTIFFS—APPELLANTS 
f VETSUS 
PANAULLA MIJI AND ANOTHER — 
DEFENDANTS — RESPONDENTS. 


Contract Actal IX of 1812) s. 25— Limitation Act (IX 
of 1908) s. 19—Stamp Aot (II of 1899) s. 35, Sch. I 


. 
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Ari. Acknowledgment and promise to pay difference 
between Coustruction of Document Promissory-Note 
— Agreement, 


Whether a statement contained in a particular 
document isa “mere acknowledgment within the 
meaning of section 19 of the Limitation Aot, or is a 
promise to pay within the meaning of section 25 of 
the Contract Act, must depend upon the language of 
the instrument under consideration. 


Defendants executed a document in the following 
terms ;‘' Account of money, In the name of 
Panaullah Miji and Umer Ali Miji of Nanupur, 
Mokam Chandpore. Amount due, brought forward 
from the account of Panaulla Miji at page 24 of this 
book Rs. 3,535. Interest at the rate of one rupee per 
mensem, stipulated time for payment the month of 
Bhadra of the year 1818 B, S:” f 


Held, (1) that the document contained a promise to 
pay within the meaning of section 25 of the Contract 
Act; 


(2) that the document was nota promissory-note, 
butan agreement within the meaning of Article 5 of 
Schedule I to the Stamp Act, and was not affected by 
the provisions of section 35 of that Act. 


Case law disaussed. 


Appeal against the deoree of the Sub-Judge, 
3rd Court of Zilla Tipperah, dated the 18th 
May 1921, 

a Babus J.C. Roy, P. O, Majumdar and R, P. 
Mookerjee, for the Appellants. 


Babus 8, C. Basak and P. C. Basu, for the 
Respoxdents. 


JUDGMENT,—This is an appeal by the 
plaintiff in a suit for money advanced on Joan. 
There were transactions between the parties, 
{ftlowed by an adjustment of accounts on the 
4th April 1911, when Rs. 3,535 was found 
due from the defendants to the plaintiffs. 
Therealter, there were three successive adjust- 
ments on the 2nd April 1914, 6th April 1917 
and 8th February 1920. On the 3rd August 
1920, the plaintiffs instituted the present suit 
to recover the sum of Rs. 5, 200 with interest 
and costs, The defendants resited the claim 
on the ground, amongst others, that it was bar- 
red limitation, The Subordinate Judge has 
found on the merits in favour of the plaint- 
iffs but has dismissed the suit ona twofold 
ground, namely, first, that the olaim was 
barred by limitation and, secondly, that the 
document which recorded the adjustment on 
the 4th April 1911 was not admiesible in evi- 
dence as not duly stamped. On the present 
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appeal, these positions have been controverted 
and we have come to the conclusion that 
the view taken by the Subordinate Judge can- 
not be supported. 


As regards the first question, namely, 
that of limitation, the Subordinate Judge 
has held that the plaintiffs are not entitled 
to the benefit of section 19 of the Indian 
Limitation Act, inasmuch as they have nob 
established that, at the time when the ae- 
counts were adjusted on the 4th April 1929, 
the sum found due was still legally recover- 
able, The appellants have, in answer, urged 
that the document evidences something more 
than an acknowledgment and isin essence an 
agreement to pay a barred debt within the 
meaning of section 25, sub-section (3) of the 
Indian Contract Act. This argument has 
been put forward on the assumption that the 
sum determined to be due on the 4th April 
1911 was in fact not legally recoverable by 
reason of the operation of the stutute of 
limitations, though the debtor might not bave 
been aware that the claim was barred; Mati 
Sheikh v. Batkantha Nath Kar (1), Bhowani 
Misser v. Peart Jha (2), Simon v, Arogiasami 
Pillai (8). 


Section 25, sub-section (3), provides that 
an agreement made without consideration is. 
void, unless it is a promise madein writing 
and signed by the person to be charged there- 
with, to pay wholly or in part a debt of which 
the eredior might have enforced payment but 
for fhe law for the limitation of suits, Whe- 
ther the statement contained in a particular 
document isa mere acknowledgment within 
the meaning of section 19 of the Indian Limit- 
ation Act, or whether it isa promise to pay 
within the meaning section 25 of the Indian 
Contract Act, must manifestly depend upon 
the language of the instrument under consider- 
ation. In the case before us, the document 
executed by the defendants on the 4th April 
1911 was in the following terms :— 


“Account of money, in the name of 
Panaullah Miji and Umer Ali Miji of Nanupur, 
Mokam Chandpore, Amount due, brought for- 
ward from the account of Panaulla Miji at 
page 24 of this book Rs. 3,535. Interest at 


(1) 20 Ind. Cas. 809 ; 18 C. L. J. 269. 
(2) Q1 Ind. Cas. 254; 18 C. L. J. 329. 
(3) 26 Ind. Oas. 361 ; 16 M. L. Y. 122, 
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the rate of one rupee per conb, pər mensem, 
stipulated time for payment the month of 
Bhadra of the year 1818 B. 3.” Then follow 
the signatures of the executants on one-anna 
stamp, 


It is plain that the provision for payment 
of interest is not an acknowledgment of the 
existing debt but is a promise to pay interest 
in future on the dedt spscified. We need nob 
consider whether such a promise to pay in- 
ferest may nob necessarily involve a promise 
to re-pay the debt; for'we have the further 
expression “stipulated time for re-payment ” 
which unquestionably contained a promise fo 
repay the amount found due. Consequently, 
on a consideration of the document before us, 
the inference is legimate that it sets ont a 
promise madein writing and signed by the 
persons to be charged therewith to pay wholly 
the debt specified therein, But the respon- 
dents have urged that a distinction must be 
observed between an acknowledgment within 
the meaning of section 19 of the Indian Limi- 
tation Act anda promise to pay wthin the 
meaning of section 25 of the [ndian Contract 
Act. This may be conceded, notwithstanding 
the observation of the Judicial Committee in 
Maniram Seth v. Seih Rup Chand (4), namely, 
that an unconditional acknowledgment has al- 
ways been held toimply a promise to pay, 
because that is the only inference, if nothing is 
said to the contrary; it is what every honest 
man would mean todo, There are, however, 
authorities which show that in view of the pro- 
visions of secion 19 of the Indian Limitation 
Act, whish make an acknowledgment available 
only when itis in respect of a debt not yet 
barred by limitation, the Court should be 
reluctant to imply in every case of acknow- 
ledgment a promise to pay a barred debt; in 
this connection, reference may be made to the 
decisions in Chowkss Himutlal v, Chowksi 
Achrutlal (5), Jethi Bat v. Putli Bat (6), Ganga 
Prosad v, Ram Dayal (7), and Gobinda Das v. 
Saru Das (8). In the case of Chandra Prosad 
y. Varajlal (9), a khata signed by the defend- 


(4) 330. 1047 ; 8381. A. 165 ; 40. L, J. 94; 8 Bom. 
L. R. 504; 10 C.W.N. 874; 1M. ÑT. TT. 199; 3A, 
L. J. 625 ; 16 DL I. J. 300 ; 2 N. L. R. 180 (P. CO). 

8 B. 194; 4 Ind, Dac. (N. 9.) 509, 

17 Ind. 722; 14 Bom. I. R. 1020 

23 A. 502 A. W. N. (1901) 150 

(8) 30 A. 208; 5 A.L.J. 333; A. W. N. (1308) 199 
(9) 1 Bom. D. R, 644. 


ant was produced. 
the following terms: 


It contained an entry in 
“ Rs, 200 was found to 


.be due on account of the previous khata hav- 
ing been made up. For the same this khate > 


is passed. The moneys are payable by me. 
Lam to pay the same whenever you may 
make ademand,” It was ruled that the 
khata was not a mere acknowledgment of the 
debt, but was a promise to pay within the 
meaning of section 25 of the Indian Contract 
Act. To the same effect are the decisions of 
the Punjab Chief Court, in Mahbub Jan v. 
Nuruddin (10), Bhagwan Singh v. Munshi 
Ram (11), and Tirkhw v. Risak Ram (12). In 
the ease last mentioned, the principle was 
enunciated that when debtors strike a 
balance in the account-book of the cre- 
ditor, promising in writing to pay the debt 
due to him, a suit may be brought on the 
bassis of the balance under sub-section (3) of 
section 25 of the Indian Contract Act, and the 
claim is enforceable regardless of the question 
of limitation, Where the balance operates to 
acknowledge a debt, a statement of future in- 
terest to be paid at a certain rate imports a 
promise to pay the debt as well. This view was 
supported by a reference to the earlier deci- 
sion of a Full Bench of the Punjab Chief Court 
in Dawla v. Gonda (18). Wehold that in the, 
present case the document is a promise with- 
in the meaning of section 25; this does not 
ignore the distinction between an acknowledg- 
ment and a promis: to pay, which was em- 
phasised by the Patna High Court in Ram 
Bahadur Singh v. Damodar Prosad Singh (14), 
The view we take is supported by the instrue- 
tive judgment of Lord Sumner in Spencer. 
Hem merde (15) where the grounds of the dis- 
tinction between an acknowledgment and a 
promise to pay were historically reviewed. The 
conclusion follows that the plea of limitation 
cannot possibly succeed. 

As regards the second question, namely, 
that of the admissibility of the document 


(10) 102P. R. 1905; 22 P. L. R. 1906; 384 P. W. 
R. 1905. 
(11) 41 Ind Cas. 415; 66P. R. 1917; 185 P. W. R. 


191; 7 

(19) 8 Ind Cas. 811; 1838 P. W. R. 1901; 8 P. L. R. 
1911. 

(13) P. K. 1903; 101 P. L. R. All. 6903; 
5 (14) 60 Ind, Cas. 514 ; 6 P. L.J., 121; 2 P. L 7, 


Od. 
(15) (1922) 2 A. O. 507; 911. J. K, B. 941; 66 
8. J, 692 ; 38 T. %. R. 869. 
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which records the adjustment of the 4th April 
1911, the Subordinate Judge has found in 
favour of the defendants. We are of opinion, 
- however, that the document is an agreement 
or a memorandum of agreement within the 
meaning of Art. 6, clause (c) of Schedule I of 
the Indian Stamp Act; in support of this 
proposition reference may be made fo a long 
series of decisions of this Court. In Murari 
Mohan Roy v. Khetier Nath Mulluk (16) a 
document was executed in these terms: 


“This document, a hand-note, is executed 
by me for the purpose of purchasing a ghor, 
I take from you Rs. 7. I will pay interest on 
the same at half anna per rupee per mensem. 
Having received Rs, 7 in cash, this hand-note 
is executed,” Mr, Justice Wilson held, with 
the concurrenes of Mr. Justice O’Kinealy, that 
this was not a promissory-note nor a bond, but 
was an agreement to pay, and as such was 
chargeable with duty under clause (5) of 
Schedule I of the Indian Stamp Act. It was 
pointed out that this view was in accord with 
the earlier decision in Ferrier v, Ramkalpa 
Ghose (17), The same view has been consis- 
tently adopted in subsequent cases ; Mulchand 
Lala v. Kashi Kashibullab Biswas (18) and 
Enatullah Biswas v. Gajaruddi Biswas (19). 

“A similar view was adopted by the Allahabad 
o High Court in Mutusaddi Lal v. Harkesh (20) 
and Mohadev Kori v. Sheoraj Ram (21). The 
decisien of this Court in Mul Chand v. 
Kashi Ballab Biswas (18), approved that of the 
Bombay High Court in Lawumibai v Ganesh 
Raghumull (22). It is possible, however, that 
a different view was indicated in the Bombay 
Eigh Court in Reference under the Stamp Act, 
section 60 (23) but the decision of the Madras 
High Court in Tirupathi Goundan v. Rama 
Reddi (24), accords with the view adopted in 
Calcutta and’ Allahabad. As a last resort, the ros- 
pondent has strenuously argued that the docu- 
ment in question is a promissory-note and has 
relied upon the definition of the expression pro- 
missory-note contained in section 2, clause (22) 


(16) 150. 150 ; 7 Ind. Deo. (N. S.) 684. 

(17) 23 W. R. 403 

(is) 350,111; 1 0. W. N. 1120. 

(19) 110. W. N. 1122. 

(20) 21 Ind. Cas. 601; 36 A. 11; 11 A. L. J. 966. 
(21) 51 Ind. Cas. 146; 41 A. 356; 17 ALa J. 381. 
(22) 25B. 373; 2 Bom. L. R. 1132. 

(23) 4Bom. L. R. 912. 

(24) 21M.49; TM. LJ. 291; TInd. Dea. (N. S.) 


of the Indian Stamp Act, where a promissory- 
note means a promissory-note as defined in the 
Negotiable Instruments Aot, 1881. The definis 
tion in the Negotiable Instruments Act is in 
the following terms: “A promissory-note is an 
instrument in writing, not being a bank-note 
or a ourrency-note, containing an wncondi- 
tional undertaking signed by the maker, to pay 
a certain sum of money to, or to the order of, 
a certain person or to the bearer of the instru- 
ment.” It isnot necessary for the purposes of 
the present case, to examine the very wide 
terms of this definition, But we may usefully 
recall the important observation of Pollock, 
C, B., in Sibree v. Tripp (25) where a question 
arose, whether the document before the Court 
was a promissory-note: “It is difficult to lay 
down a rule which shall be applicable to all 
cases; but ib seems to me that a promissory- 
note, whether referred to in the Statute of 
Anne or in the text books, means something 
which the parties intend to be promissory-note, 
We cannot suppose that the Legislature intende 
ed to prevent parties from making written 
contracts relating to the payment of money, 
other than bills and notes; and this appears tio 
me to be merely an instrument recording the 
agreement of the parties in respect of a certain 
deposit of money, the consideration of which is 
stated in the memorandum itself, and to be 
rather an agreement than a promissory-note,” 
In the case before us, there is no suggestion, 
indeed, the suggestion, if made, would have no 
solid foundation, that the parties ever intended 
this to be a promissory-note. We are of 
opinion that the document is an agreement 
within the meaning of Art. 5 of Schedule I 
of the Indian Stamp Act and is consequently 
not affected by the provisions of section 26, 


The result is that this appeal is allowed and 
the decree of the Subordinate Judge set aside, 
The suit will stand decreed for Rs, 5,200 with 
interest at 6 per cent ‘per annum from the 
date of institution of the suit till the date of 
realisation. The plaintiffs are entitled to their 


costs throughout. 
Ze K. ` Appeal allowed, 


(25) (1846) 15 M. & W. 23 atp. 35; 15 L. J. Ex. 
318 ; 153 E. R. 746 ; 71 R. R. 545. 
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FEROZ-UD-DIN AHMAD V. SIRDAR SHAH 
LAHORE HIGH COURT. 


SECOND CIVIL APPEAL No, 2017 oF 1920. 
April 2, 1924. 


Present —Mr, Justice Scott-Smith 
and Mr, Justice Fforde. 


Hafiz FEROZ-UD-DIN ASMAD— 
—PLAINTIFF—APPELLANT 
VET SUS 
SIRDAR SHAH AND OTHERS —~DEFENDANTS 
—-~RESPON DENTS. 


Evidence Act (I of 1872) s. 92-—Deed of gifi—Oral 
evidence to vary terms of deed, admissibility of — 
Muhammadan Law—Gift and hiba-bil-ewaz, distinc- 
tion beiween—Delivery of possession, whether necessary. 

Where a dead purports to evidence a gift pure and 
simple, oral evidence cannot be admitted as between 
the parties to the deed or their representatives for the 
purpose of showing that the transaction was really 
whatis known under the Muhammadan Law as a 
hib-bil-cwaz, that is, a gift for consideration. 

Maung Kyin v. Ma Shwe La, 42 Ind. Cas. 642 ; 45 
0, 320 ; 16 A. L. J. 825 ; 33 M. L. J. 648 ;3 P. L. W. 
185 ;6 L. W. 777 ;22 0. W. N. 257 ; 23 M. L. T. 36 ; 
970, L. J. 175 ; 20 Bom. L. R. 278; (1918) M. W. N. 
300;9 L. B. R. 114; 1 Bur. D. T. 21; 44 I. A. 296 
(P. C.) ; Serajuddin Haldar v. Isab Haldar, 10 Ind. 
Oas. 203 ; 49 0. 161 ; 250. W. N. 833 ; (1922) A. L R. 
(0.) 258 ; Sukumari Debi v. Kalipada Mukherjeo, 45 
Ind, Cas. 18, distinguished. 

A hiba-bil-ewaz hasincidents very different from 
those of a simple gift. Under the Muhammadan Law 
delivery of possession is necessary to validate a gift 
pure and simple, whereas ia the case of a hiba-bil- 
ewag, delivery of possession is not necessary. 


Appeal against the decision of the District 
Judge, Lahore, dated the 29th April 1920, 


Mr. Des Raj Sawhny, for the Appellant. 
Lala Ram Chand, Manchanda, for the Res- 


pondents, 
JUDGMENT. 


Scott-Smith, J.—This is a second appeal 
from the order of the lower Courts dismissing 
the plaintiff's suit for possession of certain land 
in Muzang, gifted to him by Chaudhri Nabi 
Bakhsh by a registered-deed of gift dated the 
14th March 1907, The suit was brought on 
the 12th March 1919, in other words two 
days before the expiration of 12 years from 
the date of gift, At the time when the suit 
was brought Sardar Shah, respondent, and 
Mehtab Shah, his brother, were in possession 
as vendees from Chaudhri Shuja-ud-Din, the 

1 Oli 
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son of Chaudhri Nabi Bakhsh, to whom Sardar 
Shah and Mehtab Shah alleged it had been 
gifted by his father. The Courts below held 
that plaintiff had never obtained possession of 
the land and that, therefore, there was no 
valid gift in his favour in accordance with the 
Muhammadan Law which requires that a gift 
to be valid must be with possession. To get 
over the difficulty about possession plaintiff 
alleged that though the deed was executed as a 
deed of gift pure and simple in consideration 
of many years’ friendship yet, in reality, 
Rs, 1,000 was paid by him to the donor and 
that the deed was really what is known as a 
hiba-bil-ewaz and that to validate such a 
transaction the giving of possession is not 
necessary, The lower Court dismissed the 
suit holding that plaintiff was precluded by 
section 92 of the Indian Hvidence Act from 
producing oral evidence to prove that the 
transaction was a hiba-bil-ewaz contrary to 
the terms of the deed which shows thatit was 
a gift pure-and simple, 

In appeal it is contended, firstly, that sec- 
tion 92 does not bar the admission of oral 
evidence to prove the real nature of the trans- 
action and thatin any case the chief defen- 
dants are not the representatives-in-interest of « 
Chaudhri Nabi Bakhsh, a party to the deed. |, 
Finally, it was urged that under proviso (2) 
to section 92, Indian Evidence Act, plaintiff is 
entitled to prove the existence of a separate 
oral agreement as toa matter on which the 
deed of gift was silent, As regards the applic- 
ability of section 92, Counsel referred us to 
Maung Kyin v. Ma Shwe La, (1), Serajuddi% 
Haldar v, Isab Haldar (2), and Sukumari Debi 
v. Kalipada Mukherjee (3), None of, these 
authorities appears to me to be in point, More- 
over, in Seraguddin Haldar v. Isab Haldar the 
Judges quoted a dictum of Huda, J., in Jidda 
Jan Bibi v. Sheikh Baktar (4) in which it was 
pointed out that a hiba-bil-ewaz has incidents 
very different from those of a simple gift, This 
is clear from the very fact that the taking of 


(1) 42 Ind. Oas, 642; 450.390; 15 A. D. J. 825: 
33 M. L. J 648; 3 P. L. W. 185; 6 L. W. 777; 22 6. W. 
N. 257 ; 23 M. L. T. 36 ; 27 0. D. J. 175: 20 Bom. È. 
R. 278 ; (1918) M. W. N. 800;9 D. B. R. 114 ; 11 Bur. 
L. T.21; 441. A. 286 PO), 

(2) 70 Ind. Cas 203 ; 490. 161; 25 O. W. N. 883 ; 
(1922) A I. R. (0) 258. 

19) 45 Ind. Cas. 13. 

(4) 53 Ind. Oas. 420 ; 24 0. W. N. 926, 
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possessionis necessary to validate a gift pure 
and simple, whereas, in the case of a hiba-bil- 
ewaz the taking of possession is not necessary, 
see in this connection Mulla’s Muhammadan 
Law 7th, Edition, page 123, Ranee Khujooroa- 
nissa v. Roushan Jehan (5) and Chaudhury 
Mehdi Hasan v. Muhammad Hasan (6). The 
same is the view of Sheikh Ameer Ali at 
p. 63 of Vol. I of his Muhammadan Law, 

I also do not consider that proviso (2) 
to section 92 has any applicability to the 
facts of the present case, It cannot be 
said that the payment of Rs. 1,000 as con- 
sideration is a separate oral agreement not 
inconsistent with the terms of the doou- 
ment itself within the meaning ofthe pro- 
viso. Further, I have no difficulty in hold- 
ing that Sardar Shah and Mehtab Shah 
are the representatives-in-interest of Chaudhri 
Nabi Baknsh, the original owner of the prop- 
erty, for they represent his estate so far as the 
property in suit is concerned, 

I am, therefore, of opinion that the Courts 
below were right in holding that plaintiff 
could not be allowed to adduce evidence to 
prove contrary to the terms of the deed of 
gift that the transaction was in reality a hiba- 


, dil-ewaz. 


I would, therefore, dismiss the appeal with 
costs to Sardar Shah, respondent, 


The appeal has already been dismissed as 
against the representatives of Mehtab Shah 
who died whilst the appeal was pending in 
this Court. 

„Fforde, J :—I agree. 
Z. K. Appeal dismissed, 
(5) ŠI. A. 291 at pp. 301, 807, 808;20. 184; 26 

W. R. 36; 1 Ind. Dec, (N. S ) 412 (P. CO). 

(6) 100. W. N. 706; 3 A. L. J. 405; 8 Bom. L. R. 


387 ; 28 A. 439; 900.196; 40. D. J. 295 ; 1 M. L 
7.163 ; 33 I. A. 68 (P. 0). 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
SECOND CIVIL APPEAL No. 316 oF 1921, 
November 14, 1922, 


Present :—~Sir Grimwood Mears, Kt., Chief 
Justice, Justice Sir P. C. Banerji and 
Mr. Justice Mubammad Rafiq. 


BADRI SINGH—DEFENDANT—APPELLANT 
VErSUS 
TULSI RAM—PLAINTIFF—RESPONDENT, 


Civil Procedure Code (Act V of 1908), O. XXI, r. 88 
— Rules framed by Local Government, r. 82—Auction- 
sale—Evecuti m —Co-sharers and strangers, equal bids 
by—Sale, confirmation of, in favour of stranger— 
Co-sharer, whether can sue to recover possession. 


B. and T. bid at an auction of certain property put 
up forsale in execution of a decree. ‘'T. asserting 
himself to be a oo-sharer, capped each bid with a bid 
of correspondingly equal value intending to exercise 
his preferential right as a co-sharer. When the mat- 
ter came up before the Collector, T. was absent though 
served and the sale was confirmed in favour of B. T. 
then sued to recover possession of the property: 

Held, that under the circumstances ‘J’ was not com- 
Potent to bring the suit and the Collector's order was 

nal. 


Appeal from a decree of the Additional 
Judge, Bareilly, dated the 7th January 1921, 
reversing a decree of the City Munsif, Bareilly, 
dated the 20th September 1919, 


Babu Satish Chandra Das, for the Appel- 
lant. 


Munshi Damodar Das, for the Respondent. 


JUDGMENT.—On the 20th of August 
1913, certain property in the village of Ghaus- 
ganj Narayan was put up to auction, Badri 
Singh and Tulsi Ram bid on that occasion, and 
Tulsi Ram, asserting himself to be a co-sharer, 
capped each bid as it was made, with a bid 
of a correspondingly equal sum, intending to 
exercise the preferential right which is accord- 
ed: to  co-sharer under the provisions of 
O. XXI, r. 88, Badri Singh was prepat- 
ed to pay Rs, 160 for the plot. So also was 
Tulsi Ram. A report was made of these cir- 
cumstances and, in due course, the matter 
came up before the Collector of Bareilly, on 
the 24th of October 1918, for the confirma- 
tion of the sale, In none of the Courts was 
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the document, which we are now about to read, 
laid before the Courts. Mr. Damodar Das 
has furnished to us a certified copy of the act- 
ual order of the Collestor. It is evident from 
that document that Tulsi Ram had been serv- 
ed with a notiee thatthe matter would be 
heard and determined on the 24th of October, 
Tulsi Ram was absent, and, in his absence, 
there was no evidence before the Collector as 
to whether his allegation that he was a co- 
sharer had or had not a foundation in fact, 
and the Collector passed an order that the 
sale was to be confirmed in favour of Badri 
Singh. The actual words are: “ Present, 
Badri Singh in person. Tulsi Ram absent, 
despite due service of notice. The pre-emptor 
Tulsi Ram has failed to appear and prove his 
claim to pre-empt. Sale may be confirmed in 
favour of the purchaser Badri Singh.” - After 
that, the usual certificate of sale was issued to 
Badri Singh and mutation proceedings institut- 
ed and appropriate order made in favour of 
Badri Singh. 

In 1916 Tulsi Ram brought a suit against 
Budri Singh tio recover possession of this prop- 
erty. That suit was, however, withdrawn 
with liberty to Tulsi Ram, if so advised, to 
commence a new suit, Nothing whatever was 
done until the 26th of July, 1919, just within 
six years from the date of the order of the 
Collector. That suit also sought to get poss- 
ession of the land which had formed the sub- 
ject-matter of the sale by auction, and asked 
for a declaration that, by virtue of a right of 
pre-emption, according to law, Tulsi Ram was 
the owner of the shares, and also that it might 
be declared that the sale certificate, the deli- 
very of possession, and the mutation of names 
effected in favour of the defendant were in- 
effectual against the plaintiff’s property and 
further asked that the defendant might be 
dispossessed and the plaintiff put into posses- 
sion. 


The question which has arisen is, whether 
that was a competent action to bring under 
the circumstances which we have already 
detailed, 

Our attention has been drawn to O, XXI, 
r. 92, That rule, as will be seen, is incor- 
porated in the Notification of Government, 
No. 1887, dated the Tthof October, 1911, in 
exercise of the power conferred by sections 68 
and 70 of the Code of Civil Procedure of 1908. 
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The subject which is dealt with is the sale of 
ancestral land in execution of Civil Court 
decrees in the United Provinees of Agra and 
Qudh, ‘The operative part of r. 32 is in pre- 
cisely the same language as the operative part 
of O, XXI, r, 92, The full text of r. 32 is as 
follows :— Where no application is made 
under rz 80 or r. 31, or where such ap- 
plication is made and disallowed, the Collector 
shall make an order confirming the sale, and, 
thereupon, the sale shall become absolute.” 
Now, itis conceded that that is the only rule 
which gives to the Collector the power of 
making an order confirming the sale, It is 
agreed that, in the circumstances, there was, 
in fact, no application either under r. 30 or 
r. 81, and, therefore, the Collector had this 
one duty before him, either of canfirming the 
sale or declining to confirm it. It was with 
the object of arriving at a proper decision that 
he had given notice to Badri Singh and Tulsi 
Ram to appear before him, Therefore, Tulsi 
Ram was given the proper opportunity of 
presenting the facts of his case to the Collector 
with a view to bring himself within the 
language of O. XXI, r. 88, which has its 
counterpart in r, 29 of the rules made by 
the Local Government. Had he proved that 
he was a co-sharer, had he proved that he” 
had made the same bid which had been made 
by Badri Singh, it is scarcely conceivable that 
the Colleator would not have passed an order 
in favour of Tulsi Ram, Tulsi Ram had this 
opportunity and he did not avail himself of it, 
nor did he make subsequently to the Collector 
any application, for good reasons shown, thgt 
the indulgence should be granted to him of 
having the matter re-heard, What he did, in 
fact, was to commence his suit, The question 
is whether the commencing of that suit 
was not in direct defiance of r. 32, cl. (3). 
We have already given the textof r. 32 
and pointed out that the Collector was 
adjudicating on the 24th of October 1913 
on this question of confirming or refusing to 
confirm the sale, Clause (3) is as folllow:— 
No suit to set aside an order made under this 
rule shall be brought by any perton against 
whom such order is made.” Tulsi Ram was 
the person against whom such order was 
made, The order, in fact, that was made 
was that Badri Singh was to be declared 
purchaser, dnd we are of opinion that 
r. 82, ol. (8), in the circumstances, is a 
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complete answer to this suit, and Tulsi Ram 
was incompetent to bring it. That order of 
the Collector of the 24th of October, 1913, 
was an order made under r. 32, was good 
at the date of the commencement of the suit, 
and is good to-day, and no proceeding by way 
of suit, in our view, was capable of being in- 
stituted by Tulsi Ram on the day on which he 
brought this action. We are, therefore, of 
opinion that clause (3) operates as a bar to 
this action. We allow the appeal, set aside 
the decree of the Court below and restore that 
of the Court of first instance. 
K. 8. D. Appeal allowed. 


LAHORE HIGH COURT, 
SECOND CIVIL APPEAL No, 2548 oF 1919. 


November 6, 1923, 


Present —Mr, Justice Scott-Smith and 
Mir, Justice Fiorde, 


GOBIND RAM AND OTHERS—DEFENDANTS 
p$ — APPELLANTS 
Versus 
ALI MUHAMMAD AND OTHERS-— 
PLAINTIFFS —-KUMRI AND oTHERS— 
DEFENDANTS — RESPONDENTS, 


Custom— Shamilab land, whether accessory to pro- 
prictary holding—Sale of proprietary land, whether 
twetudes Shamilat—Jhang District, villages of, rule 
applicable to. 


The rjghts of proprietors in the shamilat of a vil- 
lage are nota mere accessory to the land separately 
held by them and the onus lies on & purchaser of pro- 
prietary land to show that a sale to him included a 
share in the shamilat. 


Ram Das v. Amir Shah, 113 P. R. 1901, 84 P. L. R, 
1902 ; Salah v. Bakhtawas, 36 Ind. Cas. 601; 3 P. R. 
19:7 ; 200 P. W. R. 1916; Ahmad v. Ahmad. 6 Ind. 
Cas. 1003 ; 75 P. W. R. 1910, followed. 


Duni Chang v. Muhammad Bakhsh, 8 P. In R. 1907; 
86 P. W. R. 1907, distinguished. 


The skamilat lands of'villages in the Jhang District 
were clearly dofined at the Settlement of 1856, and 
alienations of proprietary land in villages in that Dis- 
triob subsequent to 1856 should not, ig the absence of 
avidence to that effect, he held to carry with them 
rights in the shamilat of the village. 


(1994 


Second appeal from the decree of the Dis- 
trict Judge, Shahpur, at Sargodha, dated the 
26th of July 1919, reversing that of the 
Senior Subordinate Judge, Jhang, dated the 
Ist November 1918, 


Mr, Jiwan Lal Kapur and Lala Har Gopal, 
for Lala Fagir Chand, for the Appellants, 

Dr. Sir Muhammad Iqbal, for the Respon- 
dents, 


JUDGMENT .--The parties to the suit out 
of which the present second appeal arises are 
proprietors in the village of Sapra in Chiniot 
tahsil of the Jhang District, The plaintiffs-res- 
pondents are the descendants of the original 
founder of the village and they are admittedly 
co-sharers in the shamilat deh. The land in 
the possession of the defendants-appellants was 
acquired by them or their predecessors either 
by gift or purchase or as a result of the lapse 
of mortgages. The plaintiff sued for a dec- 
laration that they were the sole owners of the 
shamilat deh to the exclusion of the defendant, 
The lower Appellate Court gave them a deo- 
laratory decree to the effect that alienations 
of proprietary land in the Sapra village subse- 
quent to 1856 should not ordinarily be held 
to carry with them the rights of shamilat of: 
the village, 


Tn our opinion this decision is correct. The 
principle has been well established by various 
rulings of this Court, including those reported 
as Ram Das v. Amir Shah (1) and Saleh v. 
Bakhtawas (2) that the rights of proprietors 
in the shamilat of the village are not a mere 
accessory to the land separately held by them 
and that the onus lies on the purchaser of the 
proprietary land to show that the sale to him 
included also a share of the shamilat. The 
shamilat lands of villages in the Jhang Dis- 
trict wore clearly defined at the Settlement of 
1856 and it is on that account that the learned 
District Judge has made a distinction between 
those acquired prior and subsequent to that 
date. The case reported in Ahmad v. Ahmad 
(3) also supports the view taken by the learn- 
ed District Judge, In the case reported as 
Shahmad v., Ibrahim (4) the Punjab Weekly 


(1) 118 P. R. 1901; 34 P. L. R. 1802. 

(2) 36 Ind. Cas. 681; 3 P, R. 1917; 200 P. W. R. 
1915 ; 1916. 

(3) 6 Ind, Cas. 1003 ; 75 P. W. R. 1910. 

(4) 30 Ind. Cas, 100; 57 P. R. 1915 ; 134 P. W. R. 
1915; 60 P. L. R. 1916. 
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Reporter case is distinguished. Ib does not, in 
our opinion, assist the appellants in any way. 
In the case reported as Duni Chand v. Muham- 
mad Bakhsh (5) the defendants acquired their 
rights in the village prior to the time when 
shamilat rights were defined. Therefore, that 
case also is of no assistance to the defendants- 
appellants. 


In our opinion the decision of the learned 
District Judge is perfectly correct and we dis- 
miss the appeal with costs, 


Z. E. Appeal dismissed. 
(5) 8 P. L. R. 1907 ; 36 P. W. R. 1907. 


ALLAHABAD HIGH COURT. 
EXECUTION FIRST APPEAL No, 428 oF 1921, 
December 4, 1922. 


Present :—Mr. Justice Piggot and Mr. Justice 
Walsh, 


RAJ NARAIN MAL AND ANOTHER— 
DECREE-HOLDERS—APPELLANTS 
Versus 
SANTI LAL AND ANOTHER—~JUDGMENT- 
DEBTORS— RESPONDENTS, 


Limitation Act (IX of 1908), Sch. I, Art. 181—Civil 
Procedure Gode (Act V of 1908) O. XXXIV, r. 6— Mort- 
gage-decree-—Appheation for personal decree—Iimita- 
tion, commencement f. 


In execution of a mortgage-deorae theOourt direot- 
ed the mortgaged properties to be sold through a 
Receiver. The Receiver obtained the sanction of the 
Court to the bargains proposed by him on 28rd Feb. 
ruary 1918, but the sale deeds with respect to some of 
the items were not completed till 31st August 1918. 
On 29th Maroh 1921 the decree-holders made an appli- 
cation under O. XXXIV, rx. 6 of the Civil Prone- 
dure Code, asking for a deoree for the balance of the 
decretal amount still due, onthe ground that tha 
proceeds of the sales had proved insufficient to satisfy 
the amount of the decree ; 


Held, that the sale of the mortgaged properties was 
not complete till the last sale-deed had been executed 
and the decree-holders were entitled under Article 181 
of Schedule I to the Limitation Act to a period of three 
years from 31st August 1918 to make the application 
and the application was, therefore, within limitation. 


. 
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Appeal from a decree of the Sub-Judge, 
Agra, dated the 48rd May 1921. 


Mr, N. P. Asthana, for the Appellants. 
Mr. P, L. Banerji, for the Respondent. 


JUDGMENT.—This is an appeal in an 
execution matter, The diffieulty which the 
Court below has felb is due to the fact that 
a procedure perfectly legal, but somewhat 
unusual, and in respect of which this Court 
has not seen fit to lay down any definite rules, 
was followed in connection with the execution 
of a mortgage-deeree, Instead of putting up 
the mortgaged property for sale by auction in 
the usual way, the Court appointed a Receiver 
whom if authorised, by an order of the 17th 
of July 1915, to take all the properties co- 
vered by the deeree into his possession and to 
make arrangements for selling the same for 
the highest price which he could obtain in 
respect of each of them. It was specially 
provided that before parting with an item of 
property he must report to the Court, stating 
the price offered, and obtain the sanetion of 
the Court before he actually sold it. For 
some reason or other the Reseiver’s proceedings 
were much protracted and ib was not until the 
22nd of October 1917 that he entered into an . 
arrangement with the decree-holders by which 
fhe latter were to purchase the property 
themselves upon certain terms. The Reqiver 
reported this matter to the Court and, on the 
28rd of February 1918, the Court proceeded, 
by two separate orders, to deal with this 
matter. Inthe first place, ib overruled an 
objection filed by the judgement-debtors pro?” 
testing against the terms which the Receiver 
had settled. In the second place, it took into 

consideration the Receiver’s report, approved of 
the arrangements which he had made, and 
directed him to proceed as soon as possible 
with the preparation of sale-deeds. Subse- 
quently to the date of this order, a number of 
sale-deeds were executed, between the 9th of 
March and the 31st of August 1918, by which 
different items of property were formally con- 
veyed to the decree-holders. We gather 
from the record that this delay was largely, 
if not entirely, due to the. fact that draft sale- 
deeds were submitted for the approval of the 
Court before the transaction was engrossed 
upon paper beasing the requisite stamp and the 
conveyance formally executed by the Receiver, 
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The appeal now before us arises oub of an ap- 
plication made by the decree-holders on the 
99th of March 1921, asking the Court to pass, 
under O. XXXIV, r. 6 of the Code of Civil Pro- 
cedure, a decree for the balance of the amount 
still due, on the ground that the proceeds of the 
various sales held in the year 1918 had proved 
insufficient to satisfy the amaunt of the de- 
cree, The Court below has held that this appli- 
cation is barred under Art. 181 of the first 
Schedule to the Indian Limitat’on Act, because 
it was made more that three years after the 
99nd of February 1918. In appeal it is con- 
tended on behalf of the decree-holders that it 
was net until the last of the series of sale- 
deeds had been executed, on the 31st of 
August 1918, that it could be said that the 
net proceeds of the sales held in execution of 
the preliminary decree, had proved insufficient, 
and that their right to apply accrued to them 
on that date and not before, The proper Arti- 
cle of the Indian Limitation Act is 181 of the 
first Schedule; but this throws uo light on the 
question in dispute, inasmuch as it merely 
gives the decree-holder three years from the 
date on which the right accrued to him to 
make this application, We have come to the 

, conclusion that the conveyance of the mort- 
gaged property by way of sale was not legally 
completed untill the sale-deeds had been exe- 
cuted, and that the decree-holders are, there- 
fore, entitled to claim limitation for a period 
of three years from the 31st of August 1918. 
We, therefore, set aside the order of the Court 

“below and remand the case to that Court 

saith orders to re-admit the decree-holder’s 
application on to its ponding file and to dispose 
of it according to law. The appellants decree- 
holdefs will get the costs of this appeal includ- 
ing fees on the higher scale, 


Z. K. Case remanded, 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No, 1136 of 1923, 
January 21, 1924, 

Present :—Mr., Justice Campbell. 


TASADDUQ HUSSAIN—DEFENDANT 
— APPELLANT 
versus 
RAM KISHEN—PuAINtIrr—Musammat 
RANI AND ANOTHER—DEFENDANTS— 
RESPONDENTS, 


Hindu Law— Will, construction of Gift to daugh- 
ters subject to life-estate in favour of widow—Death of 
daughter before widow—Devolution of estate. 


A Hindu testator directed in his Will that subject 
to a life-estate in favour of his widow his property 
would go to his two daughters in equal half shares ; 


Held, that the gift by the testator in favour of his 
daughters was in definite shares, so that if one of 
them happened to die before the widow, her heirs 
would step into her shoes and the entire estate 
would not devolve on the other daughter of the 
testator. 


Gopi v. Jaldhara, T Ind. Oas. 697; 33 A. 41; 7A 
L. J. 941 ; Kishari Dubain v. Mundra Dubain, 10 
Ind Oas. 565; 88 A, 665; 8A. L. 3.767; Munni v. 
Umrao Singh, 1 Ind. Oas. 720; 89 P. R. 1909; 65 P, 
W. R. 1909 ; 59 P. L. R. 1909, relied on. 


Second appeal from the deerea of the 
District Judge, Karnal, dated the 7th Febru- 
ary 1923; reversing that of the Munsif, 1st 
Class, Karnal, dated the 28th November 1921, 
and decreeing the plaintiff's claim. 


Lala Rama Nand, for the Appellant. 
Mr, K. J. Rustomji, for the Respondents, 


JUDGMENT .—The facts of this case have 
been stated in the judgment, dated the 29th 
of November 1922, of Mr. Justice Harrison, 
who dealt with the case on a preliminary 
point and remanded the appeal to the Dis- 
trict Judge for decision on the issues other 
than that regarding the powers of alienation 
conferred upon Mussammat Bhagirthi by the 
Will of her deceased husband, Shib Chand. 


The learned District Judge has now revers- 
ed the decision of the first Court and decreed 
the plaintiff’s suit. The defendant, Tasadduq 
Hussain, has come again to this Court on 
second appeal, 


at 
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One of the learned District Judge’s findings 
was that the suit was within time and this is 
the only point now before this Court. The 
question is whether Article 125 of the Limi- 
tion Act governs the suit. If ib does, the 
suit admittedly was within time. 

The application of the Article in turn 
depends upon whether Ram Kishen was the 
person entitled to possession of the land in 
suit, at the date of instituting the suit, if 
Mussammat Bhagirthi was then dead. 

The family pedigree is as follows :— 


Shib eae Hunan Bhagirthi 


| 
Mt: Rani living 
M. Bardha Ram. 


l 
Mit: Manbhari: Pt. Lakshmi 
Narain of Hyderabad, 
Deccan. 


| 
Ram Krishen, Plaintiff. 


Mussammat Manbhari, mother of Ram 
Kishen, died after Shib Chand, and after the 
alienation, which is the subject of this suit, 
and before the institution of the suit. The 
Will, as interpreted by Mr. Justce Harrison. 
bequeathed the property to the two daughters, 
Musammat Manbhari and Musammat Rani 
in equal shares, subject to a life estate of 
Musammat Bhagirthi, The pertinent words 
are:—' meri har do dukhtaran maskurabala 
ba hissa nisf nisf malik hong.” 


The trial Court held that, since the Will did 
not say anything about who was to succeed if 
one of the daughters died before the estate 
came to them, if was to be presumed that the 
testator intended the ordinary rule of in- 
heritance, according to Hindu Law, to 
apply which rule is that two or more daughters 
succeeding as heirs to their father take not 
as fenantsin common but as joint tenants 
with rignts of survivorship. The learned 
District Judge pointed out that this rule 
applied ouly to the inheritance of property of 
a joint Hindu family, that in this case each of 
the two daughters had married into a different 
famiiy, and that the words used in the Will be 
hissa nisf nisf it is clear that the giit by the 
testator was one in definite shares. He held, 
therefore, that Ram Kishen stepped into the 
shoes of bis mother at her death. 


After hearing arguments by the learned 
Counsel representing the parties, I hold that 
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the learned District Judge's decision is correct. 
Tt is fortified by other authorities, viz. Gopi 
v. daldhara (1), and Kishari Dubain 
y. Mundra Dubain (2), Munni v. Umrao, 
Singh (3). 

No other point has been argued, and I 
dismiss the appeal with costs, 


Z K. Appeal dismissed, 


(1) 7 Ind. Cas. 697; 38 A. W. 1; 7 A Ts. J. ; 941, 

(2) 10 Ind. Cas. 565; 33 A. 665; 8 A. L, J. 757. 

(3) 1Ind. Cas. 720; 39 P. R. 1909; 552. W.R 
1909; 59 P. L, R. 1909. 


ALLAHABAD HIGH COURT. 
FIRST CIVIL APPEAL No, 6 oF 1923, 
June 21, 1923, 


Present :—Sir Grimwood Mears, Kt., K. C., 
Chief Justice, and Mr, Justice Piggot. 


SANTI LAL AND ANOTHER -—— JUDGMENT- 
DEBTORS—APPELLANTS š 
Versus 
RAJ NARAIN AND ANOTHER— DECREE- 
HOLDERS--RESPONDENTS, 


Civil Procedure Code (Aot V of 1908), s. 109— 
Decree-holder's application for personal decree. 
Order, whether final—Appeal to His Majesty in Goun- 
ctl, whether competent. 

A a” 

An order of the High Court deciding that a deareg- 
holder's application under O. XXXIV, r. 6 of the 
Civil Procedure Code tor the preparation of a personal 
decreas against the judgment-debtor is not time 
barred, is a final order within the meaning of s. 109, 
Civil Provedure Code, inasmuch as it goes ta the vary 
foundation of the matterin dispute, and leave to 
appeal to His Majesty in Council against such order 
should be given. 


Saiyid Mushar Hossein v. Bodha Bibi, 17 A. 112: 
5M, L. J. 20; 391. A. 1; 6 San P. 0. J. 680; 8 Ind. 
Deo. (N. S.) 397, followed. 


+ 
Batjnath Das v. Sokan Bibi, 3 Ind. Cas. 967: 6 A. 
L, J. 786; 6 M. L. T, 94; 81 A. 545 ; Ahmed Husain V. 
Govind Krishna Narain, 9 Ind. Cas. 982; 89 A. 591 ; 
8 A. L. J. 192, distinguished. 


Applicatione for 


N leave to appeal to His 
Majesty in Couneil, 


this mattercame to the Court. 
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Mr. M. D. Sandal, for the Appellants, 
-Mr. N. P. Asthana, for the Respondents, 
JUDGMENT.—This is an application for 


leave to appeal to His Majesty in Council 
against an order of this Court, dated the 4th of 
December 1922. There are materials on the 
record quite sufficient to show that the value 
of the subject-matter in dispute between the 
parties in the proceedings resulting in this 
Court’s order above referred to exceeded 
Rs. 10,000. This Court did not affirm the 
decision of the Court below. What is objected 
to is that the order in question is neither a 
decree nor a final order within the meaning of 
section 109 (a) of the Code of Civil Procedure, 
On behalf of the applicant it is contended 
that theorder in question is at any rate a 
final order within the meaning of the clause 
above referred to. Apart from this, it is con- 
tended that, under fhe circumstances, the case 
ought to be certified as a fit one for appeal to 
His Majesty in Council, merely on the ground 
that itis an appeal from an order of this 
Court, and any difficulty as to whether the 
order in question was or was nota final order 
could be avoided by applying the provisions of 
section 109 (c) above referred to. 
«sary to exmine the circumstances under which 
It was an 
execution appeal arising out of a mortgage- 
decree, The deoree-holders were the appel- 
lants in this Court. They had obtained 
execution of their mortgage-decree in a some- 
what unusual, but perfectly lawful manner. 
They had exhausted the whole of the proper- 
“ty covered by the deoree, and they alleged 
that a very considerable portion of the decree 
still remained unsatisfied. They applied to 
the Court below for the preparation of a decree 
covering this unsatisfied balance, under the 
provisions of O. KXXXIV,r.6 of the Code of 
Civil Procedure. The office report prepared at 
the time the application was made is on this 
record. Itis tothe effect that the amount 
due under the dearee on the date of the said 
report, namely, the 23rd of May 1918, was 
Rs, 32,119-7-6, and that the total amount 
realised by sale of the mortgaged property was 
only Rs. 18,600, We do not say that the 
parties aré necessarily bound by these figures. 
They may require further investigation in the 
Court below. We refer to them, however, as 
showing that prima facie the amount of the 
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subject-matter in dispute was considerably in 
excess of Rs. 10,000, The judgment-debtors 
objected that the application for a decree 
under O. XXXIV, r.6 was statubebarred under 
the appropriate Article of the Indian Limita- 
tion. Act. The execution Court upheld this 
contention and dismissed the application of 
the decree-holders. On appeal, a Bench of 
this Court held that the application was with- 
in time. The order of the Court below was, 
therefore, set aside and the Execution Court 
was ordered to re-admit the application of the 
decree-holders on to its file of pending applica- 
tions and to dispose of it according to law. 
Under the circumstances, this amounted to a 
direction that a decree under O. XXXIV, r. 6 


fa 


should be prepared, the details of which were ` 


left for the Execution Court to settle, 
against this order that the judgment-debtors 
now desire fo appeal to His Majesty in 
Council. : 


Wo have been referred to two cases of this 
Court, namely, Baijnath Das v. Sohan Bibi (1), 
and Ahmad Husain v, Govind Krishna 
Narain (2), in which leave to appeal to His 
Majesty in Council against an order passed by 
this Court under O. XLI, r. 23 of the Code of 
Civil Procedure was refused, on the ground 
that the order sought to be appealed against 
in each case was neither a decree nora final 
order. Authority on the other side is fo be 
found in the ease of Saiyid Mushar Hossein 
v. Musammat Bodhi Bibi (8), In that case 
leave to appeal was refused by this Court 
against an order passed under the section ‘of 
the former Civil Procedure Code correspord- 
ing to O. XLI, r. 23 of the present Code, but 
special leave to appeal was granted by His 
Majesty in Council, The learned Judges of 
this Court who decided the case of Baijnath 
Das v, Sohan Bibi (1) distinguished Muzhar 
Hosein’s case (8) from the one then before 
them, on the ground that the order passed 
by this Courtin Mushar Hossein’s’ case (3), 
decided a point which went to the very root of 
the case, all the other defences raised being of 
a subordinate character. Clearly, the learned 
Judges were of opinion that, in the case of an 


(1) 8 Ind. Cas. 967; 6A. L. J. 786; 6 M. L. T. 94; 
BI A. 545. > 
(2) 9 Ind. Cas. 982; 33 A. 391; 8 A. L. J. 192. 
-{3) 17 A. 113; 5 M. L. J. 20; 22 I. A. 1; 6 Sar. P.C. 
580; 8 Ind. Dep. (N. S.) 397. © 


a 


Tt is * 


A 
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order of remand by this Court of which if 
could be said that it had determined the only 
really substantial question in issue between the 
‘parties, the precedent set by their Lordships 
in Mushdr Hossein’s case (3) ought to be fol- 
lowed and leave to appeal granted. The pre- 
sent seems to us such a case; itis clearly dis- 
tinguishable from either of the two cases above 
referred fo in which leave to appeal was re- 
fused. It is only necessary to glance at the re- 
ports in those two cases to see that the facts 
were materially different. In the case now 
before us this Court disposed of one substan- 
tial objection raised by the judgment-debtors 
“ to the decree-holder’s application. The case 
was sent back to the Execution Court because 
the steps which remained to be taken, in order 
that a proper decree under O. XXXIV, x. 6 
“might be prepared, could more conveniently be 
taken inthat Court. We are by no means cer- 
tain that, under these circumstances, the order 
of this Court might not fairly be described as a 
final order, within the meaning of that expres- 
sion as used in section 109 of the Code of Civil 
Procedure. In any case, we are satisfied that 
we ought to follow the precedence set in 
Mazhar Hossein’s case (8) and grant the 
certificate asked for. We order accordingly. 


K. 8. D. Leave to appeal granted. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


SECOND CIVIL APPEAL No. 85 oF 1922, 
September 25, 1923. 


Present :—Mr. Kennedy, J. C. and 
Mr. Raymond, A. J, C. 


MOTOOMAL—PLAINTIFF—ÀPPELLANT 


versus 


TEOOMAL—DEFENDANT—RESPONDENT, 


Civil Procedure Code (Act V of 1908), O. KAI, r,2— 
Uncertified adjustment of decree, whether can be 
recognised Fraud of decroe-holder —Estoppel— Doctrine, 
whether applies. 


I C—1g 
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A Court of Execution cannot recognise a payment 
or adjustment of a deoree unless it has been certified 
in the manner allowed by law even though the non- 
certification may be duo to the fraudulent conduct of 
the deoree-holder. 


Allahrakdhio Abdulla v. Ladkih Sachoo, 51 Ind. Oas. 
667; 180 L. R. Tl; Hsits Enas Panloo v. Kitter 
Philip Gowrya, 64 Ind. Cas. 490 ; 28 Bom. L. R. 981; 
46 B. 226 ; (1922) A. I. R. (B.) 880; Alathoor Badru- 
deen v. Gulam Mohideen, 12 ind. Oas. 562 ; 86 M. 
857 ; 10 M. L T. 896; (1911) 2 M. W. N. 479; 94 
M. L. J. 541 ; Biroo Garain v. Jatmurat Koer, 13 Ind. 
Oas. 68 ; 16 O. W. N. 928 ; 160. L. J. 174, followed. 


Trimback Ramkrishna Ranade v, Hari Laxman, T 
Ind. Oas. 940; 84B. 575; 12 Bom. L. R. 686; 
Hansa Godhaji v. Bhawa Jagaji, 88 Ind. Oas, 282 ; 
40 B. 383 ; 18 Bom. L. R. 22, dessented from. 


The general law as to estoppel cannot be allowed 
to override the special rule of law laid down in 
0. XXI, r. 2, Civil Procedure Gode. 


Trimback Ramkrishna Ranade v. Hari Lawman, 
7 Ind. Oas. 940; 84 B. 57ö5;12 Bom. L. R. 686, 
followed. 


Appeal from the judgment and decree, dated 
the 2ist June 1922, of the District Judge, 
Sukkur. 


Mr. Lunidaram Tikamdas, for the Appellant, 


JUDGMENT.—On the 1st October 1920 . 


plaintiff-appellant obtained an ex parte decree 
against the two defendants-respondents and 
on the 1st June 1921 applied for executicn by 
the sale of certain immoveable property 
belonging to one of the defendants Teumal, 
Tt was alleged by the defendants that the 
decree had been adjusted on the 15th Novem- 


ber 1920 by the payment of a portion of thé?” 


decretal amount to the judgment-creditor and 
the execution of a bond for the balance. It was 
further alleged that, subsequent to the adjust- 
ment, an application was written in which the 
terms of the adjustment were set out and the 
judgment-sreditor and the judgment-debtor 
Teumal proceeded to the Court for the pur- 
pose of filing it and the former entered the 
Court premises while the latter remained 
outside und after a few minutes the judgment- 
creditor came out and informed the dudgment. 
debtor that the application notifying the ad- 
justment had been presented in Court whereas, 
a8 a matter of fact, it was not. The Subordi- 
nate J udge to whom the application for 
execution wasgmade was inclined to accept 
the statement of the judgment-debtor and 
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refused to grant the application on the ground 
that the judgment-creditor had perpetrated a 
deliberate fraud not only upon the judgment- 
debtor but also on the Court. His order was 
upheld on this point by the District Court of 
Sukkur. f 

The latter Court, in arriving at the conclu- 
sion at which it did, thought itself bound by the 
judgments of the Bombay High Court in the 
cases of Trimback Ramkrishna vw. Hari Lag- 
man (1) and Hansa Gedhaji v. Bhawa 
Jagaji (2) whether good or bad ” Apparently 
the decision by a Bench of this Court in 
Allahrakhio Abdulla v. Ladlik Sachoo (9) 
which dissents from the aforesaid Bombay 
decisions was not brought to its notice else 
the District Judge would probably have 
arrived at a different conclusion, 

Clause (3) of O, XXI, r.2, Civil Procedure 
Code, is as follows :— A payment or adjust- 
ment which has not been certified or recorded ag 
aforesaid shall not be recognised by any Court 
executing the decree,” This rule is a rule of 
procedure and its provisions are mandatory, 
The principle of the rule is as stated by 
Macleod, O. J., in Ellis Enas v. Kitter Philip (4), 
that the Court executing the decree shall not be 
troubled with any disputes between the parties 
with regard, to any payment or adjustment 
urless the same has been duly recorded and 
certified. If there is acase of fraud then 
the “party defrauded will have his right of 
action.” Though both the lower Courts were 
of the opinion that the judgment-oreditor had 
perpetrated a fraud upon the judgment-debtor 


' «aby deceitfully leading the latter to believe that 


the application notifying the adjustment had 
been filed in Court, and also upon the Court by 
concealing from it the fact of the adjustment 
yet, admittedly, the adjustment had not been 
certified or recorded at the instance of either 
party and to discuss it in execution proceedings 
would be entirely to defeat the mandatory 
provisions of cl. (3) to O. XXI, r. 2. 

Mulla in his commentaries to the Civil 
Procedure Code at p. 547 of the 7th edition 
disagrees with the views expressed by the 
Bombay High Court in the two aforesaid judg- 


(1) 7 Ind. Cas. 940; 34 B. 575; 12 Bom. D. R. 686. 
(2) $8 Ind. Cas, 299: 40 B. 333; 18 Bom. L. R. 22. 
(3) #51 Ind. Cas. 567; 18 S. L. R, 71. 
. (4) - 64 Ind. Cas. 490;.23,fBom. Tap 981; 46 B. 246; 
(1922) A. I. R. (Bom.) 380.) | 
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ments and approves of the Caloutta and 
Madras High Court rulings on the point. He 
says in Hansa Godhaji v. Bhawa Jagaji (2), it 
was said in effect that the Court of first 
instance having found as a fact that there was 
fraud on the part of the decree-holders the 
lower Appellate Court should have dismissed 
the application. But this is begging the whole 
question, for the question is whether it is. 
competent for the Court to enquire into the 
charge of fraud and admit evidence on that 
charge if the sole object of the enquiry be to 
recognise an uncertified payment or adjustment 
which the law says it shall not recognise. If 
such an enquiry were allowed the provisions 
of ol, (8) would be nugatory. To the same 
effect was the judgment in Allahrakhio 
Abdulla v. Ladlik Sachoo (3) above referred 
to where the defence was that the judgment- 
creditor was guilty of fraud in that he 
omitted to show the adjustment and pay- 
ment inthe execution application. It was 
observed that this fraud could nob be 
established. Without proof of the adjust- 
ment and payment and as the Court is for- 
bidden to recognise the fact under O. XXI, 
r. 2, ol, (8) the defence of fraud must fail. 


In Badrudeen v. Gulam Mohideen (5) the 
Bombay judgment in Hansa Gedhaji v. 
Bhawa Jagagi (2), was not followed and it was 
held that a payment or adjustment can not be 
recognised by any Court executing the decree 
unless the same has been certified in the 
manner allowed by law. The case of Biroo 
Garain v. Musammat Jaimurat (6), deals very 
exhaustively with the point under considera- 
tion, Ib held that, “it is not open to the 
Court of execution to enquire into the fact of 
a payment or adjustment of a decree which 
has not been certified or recorded as provided 
in O. XXI, r. 2, ol. (8) even when the conduct 
of the decree-holder is alleged to have been 
fraudulent,” I was pointed out that a judg- 
ment-debtor was not entirely without remedy 
in a case of fraud by the decree-holder for it 
was open to him fo institute a suit for damages 
for fraud and the deeree-holder also renders 
himself liable to a proceeding under the 
criminal law. 

(5) 12 Ind. Cas. 562; 86 M. 357; 10 M. E. T. 396; 
(1911) 2 M, W. N. 473; 24 M. L. J. 541. 

(6) 13 Ind. Cas. 68 ; 16 O. W. N. 923 ; 16 0. L. J. 
174. 5 
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It appears to us that both the lower Courts 
were in error in recognising an uncertified 
adjustment though ib may have been due to 
the fraud of the deeree-holder and in dismissing 
his execution application. 


We do not think any question of estoppel 
arises in this case for cl, (3) of O, XXI, r. 2, 
Civil Procedure Code enacts a special law for 
a special purpose and the general law as to 
estoppel cannot be allowed to override the 
special law: see Trimback Ramkrishna v. Hari 
Laxman (1). 


We set aside the order dismissing the oxe- 
~ gution application with costs, 


K. 8. D. Appeal allowed. 


LAHORE HIGH COURT, 
FIRST Crvin APPEAL No, 1026 oF 1920, 
April 3, 1924. 


Present :—Mr. Justice Martineau and 
Mr, Justice Moti Sagar, 


KHURSHAID ALAM AND OTHERS 
—PLAINTIFFS— APPELLANTS 


Versus 
CHAUDHRI PHANGO alias ARMA 
—DEFENDANT —RESPONDENT, 


Custom—Ala and adna maliks—Death of adna 
malik without heirs—Land whether reverte toala 
- malik, 


In some parts of the country the ala malliks are the 
real proprietors, the adna malik being little more than 
a tenant with aright of occupancy, in other parts 
the adna maliks are the real proprietors, the ala 
malik being merely a talukdar, receiving a certain 
percentage on the revenue. In the latter case, when 
an adna malik dies without heirs, the land owned 
by him will not revert to the ala malik. 


Surjan v. Lalu, 175 P. R. 1888, explained. 


Sardar Sarup Singh v. Sundar, 9 P. R. 1898, 
followed. 


Appeal under section 39 of Act IX of 1919 
against the decision of thé Sub-Judge, 1st 
class, Sialkot, dated the 16th of February 
1920. 
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Dr, Sir Mohamad Iqbal, for the Appellant. 


Bakhshi Tek Chand and Lala Ramchand 
Manchanda, for the Respondent, 


JUDGMENT :—tThe question in this case 
is as to the right of an ala malik in a village 
to succeed to the adna milkiat when the line 
of the adna malik has become extinct. One 
Hoshiara was the adna malik of the land in 
suit. He was succeeded by his widow, and 
on her death, as he left no relations, 
it was held by the Collector that the 
rights in the adna milkiat escheated to the 
Crown and they were sold by auction. The 
plaintiff is the heir of one Chela, whose 
widows were entered in the Revenue Records 
in 1862 as ala maliks. The widows having 
died, the plaintiff claims to be entitled to the 
land by virtue of his being the ala malik. He 
has been given a decree, from which there are 
two appeals, one (No, 1026 of 1920) by the 
auction-purchasers and the other (No, 1106 of 
1920) by the Secretary of State. 


The argument for the respondent is that he 
is the overlord, his rights in the land being 
limited only by those of the adna malik, and 
that consequently he becomes the full owner 


when the line of the adna malik has 
died out; but the faot as to , the 
acquisition by the adna and ala maliks 


of their respective rights are opposed to 
the argument. Hoshiara was the owner of 
one-fourth of the village, which was founded 
by his ancestor Pargu,as stated in the note tos 
the pedigree table of the Settlement Record of 
1865 (page 11 of the'paper-book), There was 
no community of interest between Ho8hiara, 
and Chela, who belonged to a different tribe 
and was not an owner in the village, and it 
appears that Chela’s widows were recorded as 
ala maliks only as the result of a redemption 
suit brought against them by Hoshiara in 
1862, in which-the Courts held that they were 
entitled to 10 per cent. on the land revenue as 
talukdari dues on account of Chela having given 
financial aid to Hoshiara’s father when the 
latter was pressed by one Takhat Mal for the 
payment of money that he owed. 


In these cirgumstances, the plaintiff is not, 
in our opinion, entitled to succeed to the 
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land. Surjan v. Lalu (1), on which he 
relies, does not lay down any universal 
rule as to the rights of ala maliks, This 
was pointed out in Sardar Sarup Singh 
y. Sundar (2), and it was also observed 
that, while in some parts of the country the 
ala maliks are the real proprietors, the adna 
malik being little more than a tenant with a 
right of ocoupaney, in other parts the adna 
maliks are the real proprietors, the ala malik 
being merely atalukdar, receiving a oertain 
percentage on the revenue. In the present 
case, just as in the ala malik is entitled only 
to a percentage on the revenue, and there is 
no provision in the wajib-ul-arz to the effect 
that if the adna malik’s line dies out his land 
will revert to the ala malik, nor is there any 
other evidences in proof of sucha custom. 


We accordingly accept both the appeals, 
reverse the decree passed by the lower Court, 
and dismiss the suit with costs throughout. 


Z, K. Appeals accepted. 


(1) 175 P. R. 1888. 
(2) 9P, R. 1898. 


MADRAS HIGH COURT. 
Crry Oryru Court APPEALS Nos. 51 
. TO 57 oF 1921, 


CIVIL MISCELLANEOUS PETITIONS 
Nos. 900, 902, 904, 906, 908, 910 AND 
~ 912 oF 1922. 


December 17, 1928, 


Present Bir Walter Salis Schwabe, 
K, C, Chief Justice, and Mr, Justice Wallace, 


P, KANNIAPPA CHETTIAR 
AND OTHERS-~-DEFENDANTS—-APPELLANTS 


- VETSUs 


K. RAMACHANDRATYAR AND OTHERS 
PLAINTIFFS-~RESPONDENTS, 


Madras City Tenants Protection Act (III of 1922) s. 9, 
applicabilify of—Decree for ejectment, not executed 
—Tenant, whether can exercise opliot—Market-value 
ascertainment of, mode of —Hindu Law—Temple pro- 
perty—Lease granted by trustee, validity of —Test— 
Building lease—Option for renewal. 


An appeal is really acontinuatiqn of the proceed- 
ings in a suit. [p. 93, col. 2.] 


Latifa Bi v. Mattai Ammal, 12 Ind. Cas, 14L ; 46 
M. 836 ; 44 M. D. J. 271; 17 L. W. 841 ; (1998) M.W. 
N,1988 ; Ba M. L. T. 290 ; (1928) A. L R. (MJ) 320; 
Erisinama Chariar v. Mangammal, 26 M. 91 (F. B.) ; 
Setappa Goundan v. Muthia Goundan, 91 M. 268; 4 
M. L. T. 77 ; Balide Kamayya v. Pragada Papayya, 
87 Ind. Gas, 414 ; 40 M. 259; 31 M, L. T. 82 ; (1912) 
M. W. N. 217 and 246; 6 L. W. 658 ; 82 M. L. J. 471; 
Rai Charan Mandal v. Biswanath Mandal, 26 Ind. 
Cas. 410 ; 200, DL. J. 107, relied on. - 


Beotion 9 of the Madras Oity Tenants Protection 
Aot appiies to pending suits and also to suits in 
which decrees hava been passed but not executed. 
[p. 96, col. 1.] 


Ponnamma v. Arumugam, (1905) A, O. 883 ; 74 L. 
J. P. O. 102 : 92 In T. 740 ; 21 T. L. R. 524, dissented 
from. 


The whole object of section 9 of the Madras City 
Tenants Protection Aot is to allow a tenant who is 
liable to ejectment, wheather under a deoree or not, to 
purchase the landlord's right. So long as the deoree 
for ejectment has not been executed, what the rea- 
sons for non-exeoution may be, and whether or not it 
was due to an application by the tenant: himself for 
stay of execution, do not matter and cannot affect 
the applicability of the seotion [p. 95, ool. 1.] 


Under seotion 9 of the Madras Oity Tenants Pro- 
tection Act, the Court has to fix the price of the land- 
lord’s interest according to the market-value of the 
land on the date of the order. The prinoiple of valu. 
ation ina case where the option is exercised by sub- 
tenants against their landlord, would be to ascertain 
the market-value of the landlord's interest in the 
land as on the date of the order. [Tn arriving at that 
market-value the Court will have to take a reason- 
able rent from the day of the expiration of the notice 
to quit until the date of the order, and then to 
capitalise the value of the rent for the remainder of 
the landlord's term, less the amount of rent for the 
balance of the term which the landlord was Hable 
to pay to his superior landlord, and whioh will now 
become payable by the sub-tenants. It will also take 
into accountjany enforcaable power to reniew that the 
landlord may have. [p. 94, cols. 1 and 2.) 


Where a leasg of tample property granted by the 
trustee of the templa is challenged the question to 
be determined is whether it is a lease that a prudent 
man would grant under the oiroumstanoes in the 
interests of himself if it were his own property or in 
the interests of others if he were doing his best for 
them. 


A lease of agricultural or undeveloped lands ba- 
longing fo a temple granted by the trustee of the 
temple for building purposes for a period of twenty- 
one years with an option of renewal at an enhanced 
rate of rent for a further period of twenty-one years 
is perfectly valid. 

5 

Appeals against the decrees of the City Civil 

Court, Madras, in Original Suits Nos. 256, 257, 


AN 
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258, 260, 262, 268 and 267 of 1921 -and 
Petitions praying that, in the circumstances 
stated in the affidavits filed therewith, the High 
Court will be pleased to issue an order direot- 
ing the respondents herein to sell to the peti- 
tioners herein the lands desoribed in the sche- 
dules to the plaints in the said original suits. 


Mr. S. E. Sankara Iyer, fos the Appellants, 
JUDGMENT, 


The Chief Justice.--These are appeals 
from the decrees of the City Civil Court for 
ejectment and mesne profits, The plaintiff is 
a lessee from the trustees of a temple of the 
lands in question which have been sub-lef to 
the defendants in smaller portions. Several 
grounds of appeal were raised in the notice of 
appeal, but they have all been abandoned 
before us except one ground, namely, that the 
amount awarded for mesne profits was award- 
ed without any evidence before the Court to 
justify the amount. ‘The plaintiff had alleged 
in his plaint that the proper rent of the land 
is so much. The defendants in their written 
statements had not admitted that that figure 
was correct. Without hearing any evidence, 
the learned Judge accepted the figure as given 
in the plaint. In my judgment there was no 
justification for that, and, in the absence of 
evidence to the contrary, he ought tio have 
taken not that figure but the figure of the rent 
actually being paid by the various defendants. 
We are told that nothing was said about the 
matter in the Court below, and that the 
plaintiff does not accept the view that the 
rents actually payable are the proper rents. 
In the circumstances of the cases, I think it is 
right that these cases should be sent back to 
the Judge, City Civil Court, for an enquiry 
into, and on proper evidence to decide the pro- 
per amount payable for mesne profits. 

But the important question before us is 
rather raised by petitions presented to this 
Court by the various defendants under the 


- Madras Act, III of 1922. That Act came into 


opearation after the decrees in these suits but 
before the execution of those decrees, which, 
in fact have never been executed, this Court 
having granted a stay pending the hearing of 
these appeals. The applications are under sec- 
tion 9 of that Act, which section provides in 
certain cases for the purchase by a tenant of 


his landlord’s interest in the land, It is con- 
tended on behalf of the plaintiff that that sec- 
tion has no application to a case where a decres 
for ejectment has been made, as I understand 
the argument, whether an appeal is pending 
from that deoree or not or whether a decree 
has or has not been executed. The argument 
is mainly based on the decision in Latifa Bi 
v, Mottat Ammal (1). In that case, the decree 
for ejectment had been passed, had come up 
to this Court on appeal and had, on appeal, 
been confirmed: but the decree had not been 
executed when the petition for leave to pur- 
chase under section 9 was made, It was beld 
that the decree having been passed and con- 
firmed, the Court had no jurisdiction to grant 
the petition, That these suits are pending in 
this Court, T think, is clear from a series of 
decisions, which decide thatin this country 
an appeal is really a continuation of the pro- 
ceedings or, asit has been put, is a stage in 
and part of the proceedings ina suit. Vide 
Krishnamachariar vy. Mangammal (2), Settappa 
Goundan v. Muthiah Goundan (3), Kamayya 
v. Papayya (4), and particularly the very 
learned judgment of MOOKERJI, J., in Rat 
Charan v. Biswanath (5), See also the decision 
of the Privy Council in an appeal from Ceylon, 
Ponnamma v. Arumugam (6). In Latifa Bi v.’ 
Mottai Ammal (1) the Court based its judgment 
mainly on the view that, because section 10 
in terms applied the provisions of tlfis Act 
for compensation for tenants to cases where 
there had been decrees for ejectment whioh 
had not been exesuted, it followed that 
section 9 was not applicable in such case 
But it is to be observed that section 10 
also applies the compensation sections to 
cases in which suits are pending, and on 
the same argument, it would follow that 
section 9 need not apply tio cases where suits 
for ejectment are pending, whereas in fact 
section 9 applies principally to such cases, 
The answer, in my judgment, is that section 10 

(1) 72 Ind. Oas. 141; 46 M. 886; 44 M. L. J. 971; 
17L. W. 341 ; (1923) M. W. N. 288 ; 82 M. L. T. 290 
(1923) A. I. R. (M) 820. 

(2) 26 M. 91 F, B. . 

(8) 31M. 268; 4M. L. T, 77. 

(4) 87 Ind. Cas. 414; 40 M. 259; 21 M. D. T. 82; 


a M. W. N. 217, 246; 5 L. W. 558; 82 M. L. T. 
7 


(5) 26 Ind. Oas. 410; 90 O. L. J. 107. 
(6) (1905) As O. 388 ; 741, J. P. O. 102; 92 Iu. 7, 
140; 21 T. L. R. 524. 


94 


INDIAN CASES 


{1994 


KANNIAPPA OHETTIAR V. RAMACHANDRAIYAR 


is dealing with compensation cases, and 
section 9 is dealing with cases of purchase 
and is in itself a complete Code for those 
cases; and on an examination of section 9 
it is clear thatit is intended to apply to 
cases in which suits are pending and cases in 
which suits have resulted in decrees but such 
decrees have not been executed, because in 
sub-section (8), is says that onan order for 
conveyance of the land after payment of the 
price fixed by the Court being made, “any 
decree or order in ejectment that may have 
been passed but which has not been executed 
shall be vacated.” and there would be no 
meaning to be attributed to those words at 
all if it was not contemplated by that section 
that application could be made in cases: where 
& decree had been passed, but had not been 
executed, 


In my judgment all these cases come direat- 
ly under section 9. The tenants are persons 
who would be entitled to compensation under 
section 8. They have made their applications 
within 15 days after the date of the coming 
into force of the Act, and they bave made 
their application to the proper Court, namely, 
this Court, in which the suits were then pend- 
ing. In my judgment, if there had been no 

e appeal pending, they could properly have made 
their application to the City Civil Court, 
because, in my view, if was the intention, and 
must have been the intention, of this Act that, 
after the decree but before the execution at 
any time, application could be made to the 
Court having had control of the suit. 

=~» 


It follows from what I have said that I do 
not agree with the decision in Latifa Bi v, 
Mottai Ammal (1). I do not think that it 
makes any difference tbat the deeree of the 
City Civil Court in that case had been affirmed 
by this Court, so long as the deoree had not 
been executed. 


Under section 9 we have to fix the price 
according to the market-value of the land on 
the date ofthe order and for this purpose 
“land” means “the interest in the land and all 
other interests which the landlord can convey 
under any power.” For the assistance of the 
Court in fixing that value, this matter must 
be referred to some suitable person. The 


principle of the valuation in such `a case will 
be to ascertain the market-value of the plaint- 
iff’s interest in the land as on the date of 
fhe order, that is, to-day. In arriving at 
that market-value, he will have to take 
a reasonable rent from the day of the 
expiration of the notice fo quit until to- 
day, and then to capitalize the value of 
the rent for the reminder of the plaintiff’s 
term less, of course, the amount of rent for 
the balance of the term which the plaintiff 
had to pay to his superior landlord and which 
will now become payable by the tenants. He 
will fake into account any enforceable power to 
renew that the plaintiff may have. 


The question of mesne profits which we pro- 
pose to remit to the City Civil Court will be- 
come unnecessay for decision in the event of 
the price fixed for the land being paid, and, 
therefore, the further hearing before the City 
Civil Court must be stayed pending the final 
disposal of the petitions under section 9. 


The appellants have succeeded in this appeal, 
16 is true that the main part of the argument 
has turned on the petitions, but they were 
entitled to come here and complain that an 
order for mesne profits was made against them 
which was wrong, and the usual result will 
follow that the first respondent must pay the 
costs of the appellants—-one set. It might have 
been a case where we should order less costs to 
be paid but for the fact that the first respond- 
ent has refused to admit the right of the appel- 
lants under section 9, and itis by reason of 
that refusal that this appeal has really been 
substantially fought. 


The appellants have brought the superior 
landlord before the Court quite unnecessarily 
and quite wrongly, and they must pay for hav- 
ing done so his costs—one set. 


The further consideration of the petitions 
will be adjourned until Monday the 8th inst- 
ant. The question of costs on the petitions is 
reserved. 

Wallace, J.—1 agree. I only wish to 
say a word or two on the interpretation of 
sections 9 and 10 of Act III of 1922. Sec- 
tion 10, as I read it, is intended to introduce 
into the obligation for compensation by land- 
lords to tenants, a similar species of relief pro- 
ceeding parallel with the trial of the suit and 
postponing fhe obtaining of a deeree or prevent- 
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ing its execution when obtained, as seation 9 
applies to the privilege granted to tenants to 
purchase the landlord’s right. Section 9 obvi- 
ously applies to pending suits, otherwise a 
refarence to a summons is unmeaning, and it 
also applies to suits in which decrees have been 
passed but not executed, as sub-section (3) 
clearly indicates. It, therefore applies to both, 
the stages of suits which are contemplated 
also by section 10. I, therefore, must dis- 
agree with the judgment of SPENCER and 
VENKATASUBBA RAO, JJ, in Latifa Bi v. 
Mottai Ammal (1) in so far as they interpret 
the omission cf section 9 in section 10 
as implying that section 9 cannot apply to 
suits in which a decree has been passed before 
the Act came into force, although nob execut- 
ed, The whole object of section 9 appears to 
me to be to allow the tenant who is liable to 
ejectment, whether under a decree or not, to 
purchase the laddlord’s right. So long as the 
decree for ejectment bas not been executed, 
what the reasons for non-execution may be 
and whether or not they were due to an appli- 
cation by the tenant himself for stay of exe- 
cution do not matter and cannot affect the 
applicability of the section. 


In the present case, section 9 in terms 
applies, There are suits instituted against 
the defendants and decrees which have not 
yet been executed ; and there are applications 
put in by them, within 15 days of the coming 
into force of the Act, to the Court, that is 
this Court, before whom the suits (in their 
stages as appeals) were then pending, There- 
fore, the defendants are fully entitled to take 
full advantage of section 9 and have their 
applications under section 9 heard and 
determined, 


I, therefore, fully agree with the order 
proposed by the learned Chief Justice, 


These Petitions coming on for further hear- 
ing on Monday, the 8th January 1923, the 
Court made the following 


ORDER.—The parties having failed to agree 
fo price of the lands, we refer the matter to 
the Official Referee to fix the price of the lands, 
on the principles laid down in this judgment 
and to report to us accordingly. 


Ten days will be allowed for filing objections 
after the receipt of the report. 


In compliance with the above order, the 
Official Referee submitted the following 


REPORT :—The first respondent is a lessee 
of certain pieces or parcels of land situate on 
the Royapettah High Road, Madras, under a 
registered Instrument of Lease, dated the 4th 
July 1910 entered into between him and the 
second respondent described in the said Instru- 
ment of Lease as trustee for the time being of 
Apparswami Temple, Mylapore, Madras, 


The pieces and parcels of land were acquired 
by one Chidambaraswami who died in May 
1871; the lands were by him dedicated in trust 
for the maintenance of Apparswami Temple 
and for the performance of Pujas, Ootsavams 
and other celebrations in the said shrine, In 
and by his last Will and Testament, dated the 
4th May 1871, the said Chidambaraswam 
appointed one Ratnavelu Mudaliar, the father 
of the second respondent, as one of the exeautors 
fo the said Will. On application of the second 
respondent, Letters of Administration with Will 
annexed were granted to him on or about the 
7th August 1895 with the consent and concur- 
renee of the other sons of the said Ratnavelu 
Mudaliar, 


The present potitioners and petitioners in 
O. M. P. Nos, 901, 908, 905, 907 and 909 their 
predecessors-in-title and interest have been in 
occupation of portions of the entire area com- 
prised in the lease in favour of the first respon- 
dent, for over 45 years, as lessees of the por- 
tions in their respective use and enjoy mons» 
They were possibly in occupation when Chidam- 
baraswami purchased the land. 


After the second respondent took out Letters 
of Administration to the estate of the said 
late Chidambaraswami with the Will of the 
said deceased annexed thereto, he obtained 
from the tenants (the petitioners in C. M, P, 
Nos. 900 to 912) rental agreements in his 
favour with reference to the pieces of land in 
their respective occupation. e 


The rent.deeds are not produced; but ib is 
clear that the rent fixed was the same as was 
paid by them for a considerably long time for 
the pieces of l&nd in their respective holdings, 
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One of the terms and conditions of the Ins- 
trument of Lease entered into between the first 
and second respondents is that the second 
defendant shall cause the required leases to be 
executed and registered by the present tenants 
in favour of the first respondent in respect of 
the portion of the demised lands now in their 
respective possession, enjoyment use and ocou- 
pation and that under the terms under which 
they are at present held, 


In terms of the said provision in the said 
lease-deeds, the tenants on the land (the 
petitioners in C.M.P. Nos, 900 to 912) executed 
rental agreements in favour of the first res- 
pondent. 


The leases were not for any fixed term and 
were terminable by the first respondent at his 
pleasure. The first respondent determined the 
tenancies by notice and instituted suits in 
the City Civil Court and obtained decrees for 
ejectment and for mesne profits, against the 
tenants. The tenants preferred appeals against 
the said decrees and pending disposal of the 
appeals obtained stay of proceedings. uring 
the pendency of the appeals, the tenants filed 
petitions under the provisions of section 9 of 
Madras Act III of 1922 in which they seck.to 

*purchase out their landlords interest in the 
ə land so as to secure to them immunity from 
eviction, 


The order of reference directs me to deter- 
mine the market-value of the interest of the 
first respondent (intermediate landlord) in the 
land comprised in each of the petitions as on 
the date of the order. 


In ayriving at the market-value of the first 
respondent’s interest in the land 1 am asked 
to determine the reasonable rent which each 
piece of land could have fetched to the first 
respondent from the date of termination of 
the lease, 4.6, from 1st September 1916, to 
the date of the order, namely, the 8th January 
1923, and then to capitalize the net rental 
which the intermediate landlord the first res- 
pondent vould be able to realize from his ten- 
ants up to the termination of his lease 
by efflux of time,7¢,up to the 30th June 
1931. Iam also directed to take into con- 
sideration any enforceable power to renew 
that the plaintiff (first respondent) may have. 


The rents reserved under the rental agree- 
ments executed by the petitioners in respect 
of the portion of land in their respective use 
and occupation and the extent of such Portion 
are as set out hereunder :— 


Name of tenant. 


Extent of land Rent per 

leased. month. 

Ra, A. P. 
Kanniappa Ohatty ... 4,040 square feet... 1 12 
Kanniappa Ohatty ... 1,705 a OO 5 
Velu Gramani eos 9,240 e w O 8 
Lakshmana Mudali,,. 1,260 35 wa O 4 
Janakiammal . 1,200 3 056 
Thoyarammal +. 1,800 » «0 7 
Ponnammal e. 1,648 ” 0 6 


The agreements were all executed between 
the 22nd and 81st August 1912 but the rate 
of rent was not determined at the date of the 
lease. According to the evidence of the peti- 
tioners the amount of rents fixed in the several 
instrument of lease were the same which 
each of them were bound to pay to the second 
respondent under rental agreements executed 
by them in his favour, and that such rents 
were fixed on the basis of rents which they. 
have been paying for the land covered by their 


respective lease-deeds for upwards of 40 years. - 


It is, therefore, undisputed that the rates of 
rent prescribed by the rental agreements were 
those that were adopted more than 40 years 
ago and not the rates for which the lands could 
reasonably have been let out on the date of the 
lease, The amounts fixed by the rental agree- 
ments could not, therefore, afford any basis for 
determining what the reasonable rent would 
be in respect of the land in the holding of each 
individual tenant on the date of the termination 
of the tenancies, 4, e, on the ist September 
1916, which date is within four years of the 
date of the commencement of the tenancy 
under the said rental agreements, 


The first respondent filed a number of build- 
ing leases executed in his favour in respect of 
other portions of the land which at the date 
of the lease in his favour were unoccupied. - 


eosceacoco 
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In the plan annexed hereto I have marked 
the positions and dimensions of the several 
pieces of land in the possession of the peti- 
tioners and I have, for purposes of comparison 
and reference, also marked the sites comprised 
in the lease deeds, Exhibits A to G. 


The rents provided by the agreements exe- 
cuted by the petitioners, except the petitioner 
in O. M. P. No. 900 of 1922, give an average 
of about 0-8-0 per ground of 2,400 square feet 
per month while the lease deed to which 
C. M. P. No. 900 of 1922 relates give a rate 


“- of Q-13-6 per ground per month. The reason 


of the difference is apparent. The land com. 
prised in the petition has a frontage of 66 feet 
on the road; the other lands all face the 
Arrack Godown Street ; the leases, Exhibits A, 
B, C. E, F, G, appear to prescribe a monthly 
rent calculated at the rate of 1-0-0 per ground 
of 2,400 square feet, the lease-deeds are of 
different dates; the earliest was on 17th 
April 1918 and the latest is so recent as the 
1st December 1922, 


In the case of the lease covered by Exhibit 
D, however, the rate is about 1-7-0 per ground 
per month. This, in my opinion, is account- 
ed for by the fact that the land comprised in 
the lease has a frontage of 80 feet on the 
Royapettah High Road while the other plots 
of land are situate in the interior, with access 
through narrow lanes, 


The rate of rent as deduced from the lease- 


~ deeds Ezbibits A—C and H--G -has remained 


l 


y~ 
peen 


uniform from 1918 to 1922, I am of opin- 
ion that, regard being had to the situation 
of the lands in the use and enjoyment of 
the petitioners, a rate of 1-8-0 per ground 
per month for the land on which pre- 
mises 1 and 2'stand anda rate of 1-0-0 per 
ground per month for the other lands may be 
accepted as a fair and reasonable rent from 
1st September 1916 to the 8th January 1923, 


I set out hereunder as against each tenant 
the amount of mense profits caloulated at the 
above rate, and the amount realised by the 
plaintiff (first respondent) in execution of the 

1 C18 


decrees obtained by him against the several 
tenants. 
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The lease in favour of the first respondent 
would expire by efflux of time on the 30th 
June 1931. Under the instrument of lease, 
however, the lessee has fhe option to renew 
the lease for a further term of 21 years ata 
slightly enhanced rate of rental, In fixing the 
maket-value of the first respondent’s interest 
in the landI am asked to take into account 
any enforceable power to renew that the 
plaintiff may have. . 


I am not referred to any authority which 
places any limitations on the powers of a 
Trustee of a Hindu Religious Endowment in 
granting leases of immoveable properties apper- 
taining to the trust. It appears to me to be 
well established that permanent leases either 
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with a fixed or unvarying rent or witb a pre- 
mium paid atthe commencement of the 
tenancy would amount to an alienation of 
trust properties and could only be justified on 
grounds on which an alienation of trust pro- 
perties could be sustained : Palaniappa Chetty 
v. Sreenath Daivasikamony Pandara San- 
nadhi (7), and that such leases are nob 
ab initio void but are only voidable: Kalyana 
Venkataramana Aiyangar v. Kasturi Ranga 
Aiyangar (8), Kadiri Masthan Rowther v. 
Segammaill (9). 

The case reported in Gajendra Nath Dey v, 
Ashraf Hassain (10), is based on the princi- 
ple of Muhammadan Law which restricts the 
power of Muthuvalis in the granting of leases 
of wakf properties and has consequently no 
application to the present case. 


Section 36 of the Indian Trust Act provides 
that, except with the permission of the Prin- 
cipal Civil Court of original jurisdiction no 
trustee shall lease trust property for a term 
exceeding 21 years from the date of execution 
of the lease nor without reserving the best 
yearly rent than can reasonably be obtained, 
This Act does not apply to public or private 
religious or charitable endowments. 

The case reported in Kadir Ibrahim v, Aru- 
nachelam Chettiar (11), arises out of a lease 
for 25 years granted by a lay Trustee; the 
prowisions of the Trust Act would apply. Ib 
was held in that case that the lease was not 
void but only voidable at the instance of the 
cestui que trust, Reference is made to the prin- 
ciple laid down in that decision in the judg- 
ment of SPENCER, J., in case reported Kadiri 
Masthan Rowther v. Segammall (9), as lending 
suppert to the view that a lease by a trustee 
of a Hindu Religious Endowment for a period 
exceeding 21 years should by analogy be deem- 
ed to be voidable and not void. 


(7) 89 Ind. Oas. 722 ; 40 M. 709 ; 21 0. W. N. 729; 
16 A. L. J. 485 ; 1 P.L. W. 697; 88 M. L. J 1; 19 
Bom. In R. 567 ; 43 M.L. T. 1;(1917) M. W. N. 
507; 26 O. L. J. 168; 6 L. W. 222; 44 J. A. 147 


(P.O). 
(8) 88 Ind. Oas. 78 ; 40 M. 212 ; 81 M. L. J. 777 ; 
20 M. L. T. 490 ; 6 D. W. 625 ; (1917) M. W. N. 400. 
(9) 65 Ind. Oas. 655 ; 48 M. 483 at p. 485; 88M. 
I. J. 198; 11 L. W. 197; (1920) M. W. N. 135; 27 
M. L. T. 286. 
(10) 69 Ind. Cas. 707 ; 27 O. W. N. 159 ; 86 O. L. 
J. 48 (1928) A. I. R. (C). 180. 
(L1) 33M, 897; 4 Ind. Oas. 10892 ;19 M. L. J. 


The lease in the present case is for a period 
of 21 years with a proviso for renewal for a 
further period of 21 years at the option of the 
lessee, subject, however, to the condition that 
if the lessee should exercise his option he 
should pay Rs, 224 a month for the said 
renewed term instead of Re. 20 provided for 
the first term of 21 years- 


Tn effect itis a lense for a poriod of 42 years 
with liberty to the lessee to determine it at 
the expiry of 21 years. If the underlying 
principle on which section 86 of the Indian 
Trusts Act is based should bedeemed to apply 
to Hindu Religious Trusts and fo control the 
powers of such trustees in dealing with im- 
moveable properties vested in them there can 
be very little doubt the lease would not be 
binding on she trust, as it would be in excess 
of the period prescribed and would not be, at 
the same time, reserving the best rent. If 
the principle would not apply the question 
is whether the first defendant or his succesor 
in interest could enforce the term as to renewal 
on the termination of the current subsisting 
lease. 


Clause (e), section 21 of the Specific Relief 
Aot relates to contracts made by Trustees in 
excess of their powers or in breach of their 
trust and includes such contracts in the cate- 
gory of contracts which cannot be specifically 
enforced, 


The illustrations appended to the section ag 
referable to this clause clearly indicate the 
scope of the clause. In my opinion, 
the principle laid down is, that Courts of 
Law would prevent trustees from acting in 
excess of their powers as regulated by the in- 
strument of trust or from committing brea. 
ches of trusts. It does not necessarily follow 
that other contracts entered into by trustees 
would all be enforceable in law, 


In my judgment the test is whether the 
obligation which the agreement in the present 
case imposes on the second respondent to grant 
to the first respondent a lease of the lands in 
question for a further period of 31 years on 
the termination of the present lease at a 
slightly enhanced rent would be binding on the 
trust, whether, regard being had to the fact 
that the rental value of lands for building 
purposes in the City has a tendency to rise, 
the introduction of a provision that at the 
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expiration of the current lease the rent should 
be only 194 per cent. higher than at the incep- 
tion in 1910 and that for a period of 21 years 
thereafter could be censidered to be an act of 
prudent management or deemed to have been 
done in the best interests of the trust. The 
amount of rent fixed under the lease-deed is 
Rs. 20 a month for a period of 21 years and 
Rs. 224 a month for a further period of 21 
years. On the basis that the extent of land avail- 
able for being leased out is only 100 grounds, 
the amount of gross rental which the firs} 
respondent would be able fo secure at the rate 
of Re, 1 per ground per month will be about 
Rs. 100 per month; making allowance for 
payments whioh fhe first respondent has to 
make under his lease the net rental would be 
about Rs, 68-12-0 as will appear later in this 
Report. The first respondent's case is that he 
-is entitled to obtain compensation for being 
deprived of the advantgae he is securing by his 
under-leases, 


-I have no hesitation in coming to the eon 
clusion that the agreement as to renewal is 
not binding on the trust as in my opinion such 
an undertaking could not be deemed to have 
been given as an act of prudent management 
on the part of the second respondent, 


In the view I have taken Ido not assign 
any market-value on the provision as to 
renewal. 


In assessing the market-value of the in- 
terest of the intermediate landlord I have to 
fake into consideration the rent he could 
realize from the land during the unexpired 
period of the lease and deduct therefrom the 
amount payable by him to or on account of the 
superior landlord during the said period in 
terms of the conditions and stipulations con- 
tained in the instrument of lease. 


The amount of rent reserved under the 
lease-deed is Rs, 20 a month ;in addition to 
the said monthly rent, the first respondent is 
under his engagement with his landlord 
bound to pay and discharge all taxes, rates and 
assessments whatsoever that may thereafter 
during the term of the lease become payable 
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for and in respect of any buildings that may 
thereafter be erected upon the said lands, 


The extent of land comprised in the lease in 
favour of the first respondent is108 grounds ; 
for the purpose of determining the proper pro- 
portion of rent which the tenants would have 
to pay to the superior landlord by virtue of 
the statutory provision which would in effeot 
make them the assignees pro tanto of the in- 
termediate landlords’ interest in the portions 
in their respective use and occupation, I have 
to take into consideration only the actual 
extent of land available for being leased out 
to tenants and not the entire oxtent covered 
by the lease, 


Ib is admitted that a portion of the land is 
covered by a tank and that deduction should 
be made for the area covered-by the tank and 
also for the extent that will be taken up by 
roadways and pathways which are and have 
to be provided for in the allotment of the land 
as building sites, 


It is agreed that the actual oxtent of land. 
available for being leased out may be taken to 
be 100 grounds, 


9 


It is also admitted by*the first respondent 
(without prejudice to any possible contentions 
he may have against his landlord) that for 
the purpose of the present enquiry the amem 
ount of half-yearly assessment imposed by 
the Corporation of Madras on the land and 
which is being paid by him may be treated as 
an amount which under his leage-deed he is 
under an obligation to pay and discharge, 


The amount of rent payable by the frst res- 
pondent to his landlord per month is Rs, 20 ; 
the amount of assessment imposed on the land 
and paid by him is Rs. 62 for every, half year 
or 104 Rupees per month. 


The incidence of the burden on cach ground 
would be soe Rs. per month or Ro, 0-4-10 cr, 
say, Re, 0-5-0 per ground, 


. 


. 
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-~ The interest of the first respondent in the 

“land is the income he would be able to realize 
from the land’ less the burden-imposed on him 
under his lease. 


In assessing the amount of mesne profits 
payable by the several petitioners herein from 
the date of the termination of their respective 
leases I have recorded it as my conclusion 
that in the case of the land occupied by pre- 
mises Nos. 1 and 2, Arrack Godown Street, 
Rs. 1-8-0 per ground per month may be taken 
fio be the reasonable rental value, while in 
the case of other lands Re. 1 per ground 


- per month may be taken asa fair rental, I 


have, in coming-to that conclusion, adopted 
the data furnished by the leases granted by 
the first respondent for other lands com- 
prised in his lease. Those leases are for 
poriods coterminous with the lease in his own 
favour, I, therefore, assume that if the first res- 
pondent were entering into fresh engagements 
with the petitioners or into engagements with 
third parties on eviction of the petitioners from 
the Ifnd, he would be prescribing the same 
scale of rent as he has been able to secure for 
other lands in the area and that for the period 
expiring with termination of his own lease. 


I hereunder? set out in tabular from (1) the 
names of the tenants, (2) the door No. of the 
house standing on the land comprised in the 
holding, (8) the extent of ground covered by 
each holding, (4) the rate of rent per ground 
per month in respect of each holding as set 
out above, (5) the proper proportion of the 
burden which the petitioners by virtue of their 
purchase would haye to pay to the superior 
landlord per ground per month, and (6) the net 
amount ‘representing the interest of the first 
respondent in the land, comprised in each 
separate holding. 
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I hava now fo capitalise the intermediate 
landlords’ interest, Having regard to the 
present condition of the money . market, the 
interest which investors would be able to rea- 
lise by loans on the mortgage of immoveable - 
properties and the high rate of interest from 
Government securities with a definite prospect 
of such interest continuing for many years to 
come. I consider that the lowest rate of 
interest which would be deemed by investors 
in landed. properties as satisfactory would be 
7% per cent. per annum, 

T append below a statement noting against 
each of the tenants the amounts representing 
the first respondent’s interest in the land in the 
holding of the individual tenant; and the 
amount which, if invested at 74 per cent. per 
annum, would give the return representing 
the intermediate landlords’ not return.. That 
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amount would yield to the intermediate landlord 
by way of interest at 74 per cent. the equivalent 
of the neb income he would be able to realise 
month after month from each individual tenant. 
But the amount so capitalised would be seb 
free on the termination of the first respondent's 
tenancy, 3.6, on the 80th June 1931, and 
would be re-payable on that date to the 
respective tenants, 

The equivalent at the present moment of 
the amount so re-payable to each individual 
tenant at the expiration of the lease, would be 
the present worth of that amount; and the 
same would have to be deducted from the 
amount, the balance so ascertained would re- 
present the capitalised value of the inter- 
mediate landlord’s interest in the land, and 
would be the consolidated equivalent in value 
at the present moment of the monthly pay- 
ments to be made during the next 102 months 
of the tenancy, 
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The amounts shown in the last column in 
the above statement would be the amount 


- which each individual tenant would have to 
pay to the first respondent to purchase oub his 
interest in the land in their respactive holding, 


To the figures returned in the last columa 
must bs added the amounts of balance of 
mesne profits due by the tenants from date of 
termination of the tenancy up to lsi January 
1923, as exhibited in the statement embodied 
in an earliar portion of this Report. In the 
oase of two of the tenants the realisations by 
first respondent are in excess of the mesne pro- 
fits recoverable, The amount of such excess 
will be deducted from the figures shown 
against their names in the last column of the 
above statement, 


In the following statement I give against 
each of the petitioners the amount which, 
according to my conclusions, would represent 
the capitalised value at the present moment 
of the intermediate landlord's interest in the 
land in the use and enjoyment of each peti- 
tioner ; the amount due by or to them in res- 
pect of mesne profits payable by them, after 
crediting them with the amounts realised by 
first respondent, 
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These Appeals and petitions coming on for 
final hearing on Friday the 14th December 
1923, after the submission, by the Official Re- 
feree, of the Report called for herein, upon 
perusing the petitions and the affidavits filed in 
support -thereof, the judgment delivered on 
the 5th January 1923 in ©.C.C, Appeals 
Nos, 51 to 57 of 1921, the said Report by 
the Official Referee and the memoranda of 
objections thereunto filed by the Petitioners 
and the first respondent respectively and upon 
hearing the arguments of Mr. S. E. Sankara 
Ayyar, Vakil for the petitioner in all the 
petitions and Mr. K. Ramachandra Ayyar, the 
first respondent in person, and the second res- 
pondent in all the petitions not appearing in 
person or by Pleader, the Court delivered the 
following . 


JUDGMENT, 


The Chief Justice.—These appeals were 
remanded for a finding fo the Official 
Referee and they come to us on report. The 
relevant facts are that the trustee of a temple 
granted a lease to the first respondent of 
certain building lands, and he sub-let part 
of these lands to the petitioners. On an 
attempt to eject the petitioners by the 
respondent, the petitioners under the 
Madras Act, III of 1922, which had come 
into „operation meanwhile, claimed fo pur- 
chase the respondent’s interest and the 
matter was referred to the Official Referee to 
determine what the value of the respondent's 
interest in the land was. 


The Official Referee has reported and he 
has fixed the proper annual rent of the prop- 
erty sebe has deducted therefrom what he 
considers a proper proportion of the rents, 
rates, eto., payable to the superior landlord, the 
trustee of the temple, appropriate to the peti- 
tioners’ portions of land; he has capitalized 
the amount payable on a 7% per cent, basis. 
In respect of the last I do not agree with the 
basis on which he has capitalized. I think 
that, ina matter of this kind, a 6 per cent, 
basis is quite sufficient, as the amount of the 
Court interest allowed is about the amount 
that can be obtained by investing in Govern- 
ment securities and I see no reason at all why 
in arriving at a figure in a case of this kind we 
ought to assume that the persch receiving the 
money will invest it at a higher rate of 


interest in some speculative form of invest- 
ment, As regards the deduction of amount 
for rents, rates, etc, payable to the 
superior landlord, it is nob at all clear 
that it is a proper deduction to make, because 
there is no provision in the Act under which 
the superior landlord can be made to look to 
the sub-tenant who is taking over part of the 
interest of the tenant and, in the absence of 
an agreement by the superior landlord, the 
tenant would be left liable to pay him at any 
rate the rent in respect of those portions. 
This is merely a matter of adjustment, If 
that liability is to be left totally on the 
shoulders of the tenant, itis obvious that the 
sub-tenant cannot, in arriving ab the amount 
payable by him for compensation, have the 
sum worked out on the basis that- these 
amounts would be payable by him, How- 
ever, we are informed that itis possible that 
the superior landlord will come to terms with 
these tenants under which he will take the 
rents, rates, and such like payments from 
them and relieve the tenant pro tanto. This 
case had better, therefore, be adjourned to 
Monday next to seo if any and what terms 
could become to in that respect, 


That leaves an important question, and 
that is whether the lease by the temple 
trustee being for 21 years with an option to 
the tenant to renew it at the end of the 21 
years at an enhanced rent is good or bad. It 
has been held by the Official Referee that the 
second 21 years, that is to say, the option 
period, is not tio be taken into consideration in 
arriving at the compensation, because in his 
view that option is bad in law on the 
ground that the trustee had no power 
fo enter into a lease for that period, as he 
looks upon it as a lease for a period of 42 
years with liberty to the tenant to determine 
it at the expiry of 21 years, and holds that the 
lease is void. I do not agree with him. The 
question to be determined in such cases is whe- 
ther it is a lease that a prudent man would 
make under the circumstances in the interests 
of himself if it were his own property, or in the 
interests of others if he was doing his best for 
them. The Indian Trusts Act provides in the 
case of ordinary trustees for the length of lease 
which they may grant and this lease is for a 
period longer than would be allowable under 
that Act, but that Act expressly does not in- 
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olude trusts like the present trust. It may be 
a, Very good guide in arriving at the answer to 
the question whether this was a proper agree- 
ment to enter into because one would assume 
that the Legislature in fixing a period as bet- 
ween an ordinary trustee and a cestus que trust 
was considering what was reasonably a prudent 
thing for trustee to do with trust property. 
Butin this case there is an element which 
comes into consideration which does not appear 
to have entered into the consideration of the 
Legislature in passing the Indian Trusts Act and 
which, in my judgment, removes this aase out- 
side any consideration based on that Act alto- 
gether and that is that the lease in question 
was a building lease. The whole object of the 
lease was to turn agricultural or undeveloped 
land into building land, that the tenant under 
the lease should build upon the land and 
pay an enhanced rent over and above the 
agricultural rent because he was going to build 
upon it, and that at the determination of the 
tenancy the structure should fall in to the 
landlord at a valuation, It is obvious that noone 
is going to enter into an agreement of that kind 
unless he hasa reasonable time before him to 
make it remunerative; and so we find in England 
that it has been held as regards trustees who 
are letting any Jand for building purposes on a 
ground rent that the minimum period is 60 
years and the maximum 99 years. Here 
where we are dealing with town property we 
find that the trustee enters into an agreement 
for 21 years with an option of renewal at an 
enhanced rent for 21 years. I can find no: 
thing unreasonable or unlawful in the transac- 
tion at all, and I am quite olear that the 
option that ho has granted in this case is por- 
fectly valid, and, that being so, it is necessary 
that the option of 21 years should be valued. 
In arriving at that valuation I think we must 
first enquire what the rental value of the land 
is, With some hesitation, I have come to the 
conclusion that the Official Referee’s figure is 
the right one, The matter was before him ; he 
saw this land and enquired into the matter: and 
though I am clear that he bas not erred on 
the side of liberality, I think, there is not 
enough for us to distrub his finding in that 
respect, Therefore, we must take the same rate 
as he has taken for the period down to the end 
of 21 years for the option period. Then, again, 
that will be subject to the question which is still 
left open as to whether it is to be reduded or 


not by reason of the amounts for rents, rates, 
eto., which are payable to the landlord and that 
will again have to be capitalized on the same 
basis that I have held is right in respect of 
the other sum, that is, 6 percent. As, how- 
ever, this decision is not binding upon the 
superior landlord and it will be open to him, 
if he is so advised, notwithstanding this judg- 
ment to litigate the question as to whether 
this option is good or bad, it has been agreed 
between the parties that the amounts found 
due for the 21 years period shall be paid into 
Court and invested, that the income thereof 
shall be paid to the first respondent until 
the renewal has been granted, or if has been 
finally decided that the trustee is not bound to 
grant it, and that the amount shall be paid oub 
to the first respondent or in proper proportion 
to the petitioners if and when that course 
becomes possible by reason of the final deter- 
mination of that matter. By reason of this 
amount remaining in Court there must be 
liberty to apply to the City Civil Court. The 
compensation for the other period will, of 
course, be paid to the first respondent. No 
order as to costs, 


Wallace, J.—I agree. 
The Petitions coming on for orders, 


ORDER :—tThe parties have now come to 
an agreement on the basis of our preliminary 
judgment of December the 14th. That agree- 
ment signed by the Vakil for the appellant and 
by the first respondent with the statement of 


account annexed will be filed and the decregeas 


drawn up accordingly. There will be liberty 
to apply to the City Civil Court in respect of 
this matter generally. a 


Z, E. _ Order accordingly. 
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GAJADHAR BAKHSH SINGH v. BAIJNATH 


OUDH JUDICIAL 
COMMISSIONER’S COURT. 


SECOND CIVIL APPEAL No, 372 oF 1922, 
January 24, 1924, 
Present:—Mr, Wazir Hasan, A. J. O. 


GAJADHAR BAKHSH SINGH 
AND OTHERS—DEFENDANTS-—APPELLANTS 
Versus 
BAIJNATH. AND OTHERS-—-PLAINTIFFS— 
RESPONDENTS, 


Hindu Law—Joint family—Alienation by father— 
Necossity—Antecedent debt, what 43—Pious obligation 
of sons, whether can validate alienation. 


A voluntary alienation of joint family property by 
a Hindu father can be supported on two grounds 
only, vis. (1) necessity, and (2) antecedent debt, 


Brij Narain Rat vy. Mangla Prasad Rat, 17 Ind. 
Cas. 689 ; 28 C. W. N. 253; 31A. L. J. 934 ; 46 M. 
L.J. 28:5 P.. T. 1;(1924) M. W.N. 68 ; 19 L. 
W. 72 ; 2 P. L, R. 41; 100. and A.D. R. 92 ; (1924) 
A. I. R. (P. 0.) 50 ; 38 M. L. T. 457 (P. C.), followed. 


To satisfy the validity ofan alienation of joint 
family property on the basis of antecedent debt, the 
alienation must be by the father for his debts antece- 
dent in time and in fact to the alienation supporting 
it. h 


The mere circumstance of the pious obligation of a 
Hindu, son to pay his father's debts would not 
validate a mortgage of family property by tha father, 
which is invalid for want of legal necessity or of the 


nacassity for the payment of antecedent debts. 


Gajadhar Bakhsh Singh v. Baijnath, 65 Ind. Oas. 


=0987 ; 8 O. L. J. 605 ; Ram Chhatiar v. Ram Lal, 65 


Ind. Gas. 950 ; 24 0,0. 895; Ram Sarup Singh v. 
Jagoshar Singh, 18 Ind. Oas. 466 ; 26 0.0 841; 9 


y.and A, L, R. 157 ; (1928) A. IL R. (0.3150 ; Raran. 


v. Sheo Lal, 76 Ind. Cas. 1055, 26 O. O. 321; 90. 
and A. L. R. 672, followed. : 


Appeal against the decree of the Addl, Dis- 
triet Judge, Lucknow, ab Sitapur, dated 25th 
July 22 confirming decree of the Sub. Judge, 
Sitapur, dated 13th September 1920, 

Messrs. H, K. Ghosh and B. Bisheshar Nath 
Srivastava, for Mr. A. P. Sen, for the Appel- 
lant. 

Mr, Chhail Behari Lal, for the Respondents. 


JUDGMENT .—This appeal arises out of 
a suit brought by the plaintiffs-nespondents for 
the recovery of a sum of Res, 3,282-12-9 by 


. 
wa 
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sale of certain property specified in the plaint. 
The suitis founded on a deed of mortgage, 
dated the 17th July 1911, executed by Gaja- 
dhar Bakhsh Singh. Tirbhawan Singh and Bi- 
sheshar Bakhsh Singh. in favour of the plain- 
tiffs. Bisheshar Bakhsh Singh has since died. 
His minor sov, Rudra Partab Singh, is the 
defendant No. 3 in the present suit. Gajadhar 
Bakhsh Singh and Tirbhawan Singh are de- 
fendants Nos.1 and 2 respectively, The three 
executants were sons of Anand Singh. The 
property in respect of which the mortgage in 
suit was executed is admittedly the property of 
the joint family of the defendants, Several de- 
fences were raised to the suit, We are, how- 
ever, concerned with one only, It was pleaded 
that the mortgage in suit was effected without 
any legal necessity or without any antecedent 
debt to support it. The lower Appellate 
Court has found that there was neither ‘legal 
necessity nor antecedent debt to justify the 
alienation of the joint family property under 
the mortgage in suit. F 
It appears, however, that this property 
was previously mortgaged tothe same mort- 
gagees by Anand Singh on the 22nd July 1904 
(fix, 2) and the mortgage now in suit (Ex. 1) 
is almost wholly a renewal of the previous 
mortaage. Anand Singh had died before the 
mortgage in question was executed by his 
three sons. The Court below has held that 


‘the three sons of Anand were under a pious 


obligation to discharge the debt incurred by 
Anand Singh under the mortgage of the 22nd 
July 1904, and that consequently the plaintiffs 
were entitled to enforce the mortgage of the 
17th July 1911, On these grounds the Court 
below has maintained the decree of the Court 
of first instance for sale of the property mort- 
gaged, The only point argued on behalf of 
the appellants by his learned Advocate is, that 
the alienation of the joint family property on 
the bare ground of pious obligation to dis- 
charge the debt of the deceased father by his 
sons is invalid. 

We areof opinion that the argument is 
sound, We took time to consider our judg- 
ment and, since the hearing of the appeal, a 
decision of a Bench of this Court consisting of 
other Judges in the case of Ram Sarup Singh 
y. Jageshar Singh (1) has been reported. The 


(1) 78 Ind. Oas. 466; 260.0. 841; 9 O. and A. L. 
R. 157 ; (1928) A. I. R. (0.) 160. 
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point decided in that case was precisely the 
same, which we are called upon to decide in 
fhe present appeal. The case law bearing on 
the matter under consideration has well and 
fully, if we may say so, been discussed. Apart 
from the authoritative character of that rul- 
ing, we find ourselves in complete agreement 
with the conclusion reached in that case. It is 
therein held that the “mere ciroumstance of 
fhe pious obligation of a Hindu son to pay 
the father’s debt does not validate a mortgage 
which is invalid for want of legal necsssity or 
of the necessity for the payment of antecedent 
debt ” : (Head-note). Besides the decisions of 
this Court in the cases of Ram Chaditar.v. 
Ram Lal (2) Gajdhar Bakhsh Singh v. Baij- 
nath (3) to which reference is made in the 
case of Ram Sarup Singh v. Jageshar Singh (1) 
we may mention in support of our opinion 
another decision in the case of Pran v, Sheo 
Dal (4) Further, it seems to us that the point 
is covered by the recent decision of their Lord- 
ships of the Privy Council in the case of Brij 
Narain Rai v. Mangla Prasad (5). Lord 
Dunedin, in delivering the judgment of the 
Privy Council in that case, categorically laid 
down the following propositions of law :— 


at . ee 

(1) The managing member of a joint un- 
divided estate cannot alienate or burden the 
estate gua manager except for purposes of 
necessity, 


“(2) If he is the father and the other 
members are the sons he may, by incurring 
debt, so long as it is not for immoral purpose, 
lay the estate open to be taken in execution 
La upon a decree for payment of that 

ebt, 

“(8) If he purports to burden the estate 
by mortgage, then, unless that mortgage is to 
discharge an antecedent debt, it would not 
bind more than his own interest. 


““(4) Antecedent debt means antecedent in 
fact as well as in time, that is to say, that the 
debt must be truly independent and not part 
of the transaction impeached, 


(2) 65 Ind. Cas. 950 ; 24 O. O. 896. 

(8) 65 Ind. Cas 967; 8 O. L. J. 605. 

(4) 76 Ind. Cas. 1055; 260, O. 821; 9 O. and 
A. Ii R, 872. 

15) 77 Ind. Cas. 689; 280, W. N. 263; 91 A.L. 
J. 984; 46 M. L. J. 28; 5 PO. T. 1; (1924) M. W. 
N. 68 ; 19 L. W. 72;-2 P. I, R. 41;'10 O. and A. L R. 
82 ; (1924) A. I. R. (P. C.) 60; 88 M. D. T. 457 (P.O) 
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“(5) There is no rule that this result is 
affected by the question whether the father, 
who contracted the debt or burdens the estate, 
is alive or dead.” 


It would follow from the propositions Nos. 1 
and 3 thata voluntary alienation of the joint 
family estate by the father can be supported 
on two and two grounds alone (1) necessity 
and (2) antecedent debt. Indeed, the excep- 
tion founded on the ground of antecedent debt 
against the general rule of the Mitakshara 
forbidding alienation of the ancestral immove- 
able estate rests ultimately on the ground of 
pious obligation. If we accept the decision of 
the Court below as correct, we would be 
engrafting further exception to the general 
principle of the Mitakshara. 


The learned Advocate for the respondents, 
besides pressing the view of law taken by the 
Court below upon us, wanted to support the 
decree of that Court onthe ground that the 
debt incurred under the deed of mortgage in 
suit was antecedent. In agreement with the 
Court below we are of opinion that it was 
not. The previous debt was incurred 
by Anand Singh for the security of which he 
alienated the joint ancestral property of the 
family. He then died. The persons whg 
made the second alienation, that is, the mort- 
gage in suit, were the sons of Anand Singh. 
The previous debt, therefore, cannot be treated 
as the antecedent debt. Here, again’ if we 
accept the contention of fhe learned Advocate 
for the respondents the result would be that 
we would create another exception to the 
general rule of the Mitakshara already advert 
ed to. To satisfy the validity of an alienation 
of the undivided estate on the basis of antece- 
dent debt, the alienation must be* by the 
father for his debts antecedent in time andin 
fact to the alienation supporting it. 


We, therefore, allow the appeal, set aside the 
decrees of the Courts below and dismiss the 
plaintiff-respondent’s suit withYcosts through- 
out, 

Z. Ke 


Appeal allowed, 
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MUKAT SINGH V. MISRA PARAS RAM 
ALLAHABAD HIGH COURT, 


SECOND CIVIL APPEAL No. 406 or 1993, 
July 30, 1923. 
Present —Mr, Justice Kanhaiya Lal. 


MUKAT SINGH AND OTHERS-—- 
DEFENDANTS—APPELLANTS 
versus 
MISRA PARAS RAM AND ANOTHER— 
PLAINTIFFS—RESPONDENTS. 


Transfer of Property Act (IV of 1882) s. 106 — Land- 
lord and tenant—Hject ent. Notice--Denial of land- 
lord's title—Aqreement to vacate on demand—Haccu- 
tion of decree—Sale—Judgment-debior, whether can 
object to validity of sale in subsequent proceedings 
Auction-purchasers, position of. 


Where a'tênant is sought to be ejected without 
notice on the ground of denial of the landlord's title, 
it must beshown that the title of the landlord had 
beon denied prior to the suit. 


Haidri Begam v. Nathu, A- W.N. (1894) 196 ; 8 
Ind. Deo. (N.B) 353 ; 17 A. 45, followed. 


Where a tenant agrees to vacate the demised pro- 
mises whenever required to do so, section 106 of the 
Transfer of Property Act becomes inapplicable to the 
case, and the terant is not entitled to notica before 
ajoctment. A -judgmentdebtor wha might bave 

e Trised objections toa salain execution of a decres 
against him, or who might have appealed against 
the ord4y for sale, but who refrains from doing so has 
no right after the sale has been oarried out b prefer 
an objection that the property sold was not legally 
saleable. 


Umed v. Jas Ram, 29 A. 612; A W. N. (1907) 193 
4 A. L. J. 519 ; Pandurang Balaji v. Krishnaji, 28 
om. L. R. 125; 5 Bom L. R 799: Dwarkanath 
Pal v. Tarini Sankar Roy, 34 0. 199 ; 5 ©. L, J. 294; 
110. W. N. 519 ; Lala Ram v. Thakur Prasad, 47 
Ind. Oas. 947; 40 A. 680; 16 A. L. J. 691 : relied on. 


Katwart v, Sita Ram Tewari, 63 Ind. Cas. 264; 8 
W. P. D. R. (A) 99; 43A. B47; 19 A.D. J. 478, dis- 
tinguished. 


So far as the parties to an exeoution-sale are oon- 
aerned, a parson who is a stranger to the suit is jus- 
tified in believing that the Court had authority to 
attach and sell the property. 


Malkarjan.yv. Narbari, 25 Bom. 387: 50. W. 
N.10;2 Bom. L. R. 997;27 1. A. 216; 10 M, D. J, 
368; 7 Bar. P. O. J. 789 (P. O.) followed. 


Second appeal against the deoree of the Dis- 
triot Judge of Mainpuri, dated the 23rd 
February 1922, 
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Mr, Panna Lal, for the Appellants. 
Mr. G, Agarwala for the Respondents. 


JUDGMENT. —This appeal arises out of 
asuit brought by the plaintif's-respondents for 
the recovery of possession of a certain house 
and a wall which they allege to have pur- 
chased at an auction-sale held in execution of 
a decree against Mukat Singh and the other 
defendants. The allegation of the plaintiffs 
was that they purchased the house on the 5th 
of November 1914 and got possession through 
Court on the 112th of January 1917 and that 
after such possession had been obtained the 
defendant took the house from them on an 
agreement to pay a rent of Re. 1 per mensem. 
It was further stated that it was settled at the 
time that the plaintiffs would, when they 
would like, be entitled to have the house vacat- 
ed. The defendants denied the tenancy and 
pleaded that they had no knowledge of the 
auction-sale, and that even if the defendants 
were proved to be the tenants of the plaint- 
iffs, they could not'have been ejected without 
notice, There wasafurthor plea that they 
were cultivators and that the sale, if any, was 
invalid, 


The Court of first instance dismissed the 
claim, holding that no tenancy was proved. The 
lower Appellate Court, however, held that the 
plantiffs had puschased the house at auction 
on the 5th of November 1914 and got formal 
possession in 1917 and that the defendants 
bad subsequently taken a lease of the house 
from the plaintiffs on an agreement fo pay a 
rent of Re. 1 per mensem. On the question 
of notice, the latter Court observed that inas- 
much as the defendants had denied the title 
of the plaintiffs no notice was necessary. There 
was no proof, however, that the title of the 
plaintiffs had been denied, prior to the suit; 
and, as held in Haidri Begam v. Nathu (1), 
that ground cannot be sustained, 


But it still remains to consider whether a 
notice wasin the circumstance alleged in the 
plaint, at all necessary. Section 106 of the 
Transfer of Property Act. (No, IV of 1882) 
does not require the sending of such a notice 
where there is a contract on local usage to the 
contrary. The allegation in the plaint was 


(1) 17 A. 45A. W.N. (1894) 198:8 Ind. Deo, 
(N. 8.) 353. 
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that the defendants had agreed to vacate the 
house on demand. That agreement was sought 
to be proved by- the evidence of two witnesses, 
alta Prasad and Sirnam Singh, whom the 
lower Appellate Court believed. Those witness- 
es said that the defendants had agreed to 
vacate the house whenever the plaintiffs 
wanted them to do so. One witness also 
said that a lease was agreed to be writ- 
fen out, but it is admitted that none was 
actually reduced to writing. There is no alle- 
gation that any term was fixed for the tenan- 
cy ; and, in view of the evidence, which goes 
to show that the defendants had agreed to 
vacate the house when the plaintiffs wanted, 
section 106 cannot ba made applicable and the 
omission to give the notice cannot be regarded 
as fatal to the present suit. 


It remains also to consider the other objec- 
tion taken by the defendants in the Trial Court, 
namely, that the house in question was not 
liable to sale under section 60, clause (c) of the 
Code of Civil Procedure, No issue was fram- 
ed on that point by the Trial Gourt or finding 
recorded. There is some evidence to show that 
the defendants are agriculturists or ew-zemin- 
dars but it is not open to them at this stage 
to go behind the sale proceeding to which they 
were parties and seb up a plea which they had 
omitted to raise at the time of the judgment 
or prior to the sale, As held in Umed v. Jas 
Ram (2), and Pandurang Balaji v. Krishnaji 
Govind (3), a judgment-debtor, who might have 
raised objections to a sale in execution of a 
decree against him but who has refrained from 
doing so or who might have appealed against 
the order for sale, has no right after the sale 
has been carried out to prefer an objection 
that the property sold was not legally 
saleable, In Dwarkanath Pal y. Tarini San- 
kar Ray (4), and Lala Ram v. Thakur Pra- 
sad (5), a similar view was taken. 


On behalf of the defendants-appellants re- 
lianee is placed on a decision in Katwari v. 
Sita Ram Tewari (6), but in that case an object- 
ion was taken prior to the sale and no sale had, 
in fact, taken place. So far asthe parties to 


(2) 29 A. 612 ; A. W. N (1901) 198 ;4 A. L. J. 519, 

(8) 28 B 125 ; 5 Bom. L R. 799. 

(4) 840.199; 60. L. J. 294; 11 0. W. N. 518. 

(5) 47 Ind. Oas. 947 ; 40 A. 680 ; 16 A. D J. 691 

(6) 68 Ind. Gas. 264; 19 A. L. J. 478 ; 950. P. D. 
R. (A) 99 ; 43 A. 5AT. | 
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the sale and execution proceedings are concern- 
ed, a person who is a stranger to the suit is 
justified in believing that the Court had autho: 
rity to attach and sell the property, or, to use 
the language of Lord Hobhouse in Malkarjun 
v. Narhari (7), that the Court had done that 
which by the directions of the Code it ought 
to do. The appeal, therefore, fails and is dis- 
missed with costs, 


zZ K, Appeal dismissed. 


(7) 25 B. 387 at p. 347; 56 0. W. N. 10; 2 Bom. 
L. R. 927: 371. A. 216; 10 M. L. J. 368; 7 Bar 
P. O. J. 789 (P. 0). 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No, 2391 oF 1922. 
January 25, 1924. 

Present :—Mr. Justice Moti Sagar, 


NAGINA SINGH—PLAINTIFF—ÀPPELLANT 
VET SUS 


JIWAN SINGH AND OTHERS— 
; DEFENDAN1S-— RESPONDENTS. 


Appeal, second—Hinding of Jact-- Evidence got con- 
sidered. Finding not deducible from evidence Custom 
—Ancestral property— Property acquired by purchase. 


Where an Appellate Court has arrived at a finding 
of fact without taking into consideration the whole 
of the evidence on the reoord ; or where the finding 
is such that it cannot reasonably be deduced from 
the evidence, itis liable to beset aside in second 
appeal. . 


Gobind Ram v. Kakim, 24 Ind. Cas. BB0; 76 
P. W. R. 1914 ; 174 P. D. R. 1914; Ramchancha v. 
Dattatraya, 48 Ind, Oas. 742, followed. 


Land ceases to be ancestral if it comes into the 
hands of an owner otherwise than by descent or by 
reason merely of his connection with the common 
ancestor, for instance, by purchase from a collateral. 


Second appeal from the decree of the Dis- 
trict Judge, Jullundur, dated the 25th May 
1922, reversing that of the Munsif, Ist Class, 
Nawanshahr District Jullundur, dated the 
5th Decemberel921, and dismissing the plaint- 
iff’s claim, 
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Lala Jagan Nath, for the Appellant :— 


Lala Badri Das, R. B., for Bhagat Singh 
Vendee, for the Respondents. 


JUDGMENT :-—The following pedigree 
table will be found useful in understanding 
the facts of this case :— 
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The dispute relates to 8 kanals 14 marlas of 
land in Mauza Jhangran in the Nawanshahr 
Tahsil of the Jullundur District sold by Karam 
Singh and Jiwan Singh to one Bhagat Singh on 
the 30th of June 1920 for a sum of Rs. 500, 
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The land originally belonged to Batan 
Singh who is alleged to bave sold it along 
with some other land to the present vendors on 
the 7th of December 1915. On the 18th of 
October 1920 Nagina Singh brought this suit 
for a declaration that the sale made by Jiwan 
Singh and Karam Singh onthe 80th of June 
1920 was without consideration and legal 
necessity and that it will not be binding upon 
his reversionary interests, Batan Singh, 
Waryamau, Sri Ram, Udham Singh and 
Ganga Singh were also impleaded as defend- 
ants to the suit on the allegations that they 
were reversiouary heirs but they had declined 
to join with the plaintiff in contesting the 
alienation, The suit was resisted by the de- 
fendants on the ground that the land was 
salf-acquired and not ancestral qua the 
plaintiff and thatthe sale was for consider- 
ation and legal necessity. The Trial Court 
decreed the suit holding that the land was 
ancestral and that necessity for the sale 
had not been established. On appeal the 
learned District Judze agreed with the 
finding of the Court of first instance as to 
the ancestral character of the land but 
came to a contrary finding on the ques- 
tion of necessity. In the opinion of the 
learned District Judge the land having been 
sold for the purpose of acquiring other land, 
the alienation was an act of good management 
on tha part of the vendors and was not liable 
to attack at the instance of the reversionary 
heirs, The suit baving been dismissed the 
plaintiff has preferred a second appeal to this 
Court. ; . 

A preliminary objection has been taken that 
the appeal cannot be proceeded with, inasmuch 
as Batan Singh, who was a necessary party 
and who had been impleaded as a defendant 
inthe Court of first instance, has not been 
joined as a respondent to this appeal. In my 
opinion there is no force in the preliminary 
objection and it must be disallowed. Batan 
Singh was only a formal defendant and his 
non-impleadment cannot possibly have any 
effect on the decision of this case, 

The important point to be considered is 
whether the property, which is the subject- 
matter of dispute in this case, is ancestral or 
self-acquired, Mr. Badri Das’s contention is 
that Jiwan Singh acquired this land otherwise 
than by descent and that it consequently lost its 
ancestral character even though it may at one 


f 
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time have belonged to Hukmi, the common 
ancestor of thé parties. He relies in support 
of this contention on Sri Ram v. Ramjidas (1) 
and Gurdit Singh v. Isher Kaur (2). It is 
contended that Jiwan Singh purchased the 
land from Batan Singh and that this fact 
was admitted even by the plaintiff's own 
witnesses, On the other hand, itis strenu- 
ously urged by Mr, Jagan Nath that the 
finding of the Courts below on the ques- 
tion of the ancestral character of the land 
is one of fact and that if cannot be examin- 
ed in second appeal. He argues that there 
is ab least some evidence on the record on 
which the finding of the learned Judge of the 
Court below is based and thatin coming to 
this finding he must have fully taken into 
consideration the evidences produced by the 
parties in respect of the alleged sale by Batan 
Singh in favour of Jiwan Singh, It is con- 
tended that this evidence was very probably 
rejected bythe learned Judge and that his find- 
ing really is that Jiwan Singh acquired the land 
by descent and not by purchase from Batan 
Singh, I am unable to agree with this 
contention, There is nothing on the record 
to show that the evidence relating to the sale 
by Batan Singh to Jiwan Singh was consider- 
ed by the learned District Judge or that 
he applied his mind, oven in the slightest 
degree, to the consideration of the ques- 
tion as fo what the offect of such a sale 
really was. There is ample authority for 
holding that where a lower Appellate Court 
has arrived at a finding of fact without taking 
into consideration the whole of the evidence 
in the case or where the fiding is such that 
it cannot reasonably be deduced from the 
evidence, it is liable to be seb aside in second 
appeal: Govind Ram v. Kalam (3). and Rama- 
chandra v. Dattatraya, (4). I have carefully 
read the judgment of the learned District 
Judge and am unable to find any indication 
therein that the evidence relating to the sale 
by Baban Singh in favour of Jiwan Singh has 
been considered, I must, therefore, overrule 
the contention of Mr, Jagan Nath and hold 


(1) 2 Ind. Oas. ort 59 P. BR, 1909; 86 P. L. R. 


1909; 94 P. W.R, 1 
acu 68 Ind. Cas. oe 3 Ln Qa7 ; (1924) A. I. R. (D) 
er 24 Ind. Oas. 880; 174 P. L.R, 1914; 76 
P. W. R.1914. 
(4) 48 Ind. Cas. 742. 
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that the finding can be interfered with in 
second appeal, inasmuch asit is not based 
on a consideration of the whole of the evid- 
ence on the record, 

That Jiwan Singh acquired the land by 
purchase and not by inheritance cannot for a 
moment be doubted. There is not only the 
registered sale-deed in his favour on the record 
but there is also the evidence of the plaintiff's 
own witnesses who have stated that the land in 
suit originally belonged to Batan Singh and 
that he subsequently transferred it by sale 
to Jiwan Singh, Mr, Jagan Nath does not 
dispute the proposition of law that land ceases 
to be ancestral if it comes into the hands of 
an owner otherwise than by descent or by 
reason merely of his connection with the com- 
mon ancestor. Inthe present case it having 
been conclusively proved that Jiwan Singh 
acquired the land otherwise than by descent, 
it must ba held that it is not ancestral and 
that the plaintiff is consequently not entitled 
to challenge the alienation. 


The result is that the appeal fails and is 
dismissed with costs. 


Z. K. Appeal dismissed, 


MADRAS HIGH COURT. 


LETTERS PATENT APPEAL No. 20 oF 1923 
AND CIVIL MISCELLANEOUS PETITION 
No. 3343 of 1923. 


November 16, 1923. 


Present :—Mr. Justice Krishnan and Mr, 
Justice Waller. 


SONACHALAM PILLAI AND oTHERS— 
APPELLANTS AND PETITIONERS 


versus, p 
KUMARAVELU CHETTIAR AND OTHERS— 
RESPONDENTS IN BOTH 


Letters Patent (Mad.) clause 15--Judgment, defint. 
tion of—Test—Order refusing stay of execution pending 
appeal, whether uppealable—Decree for injunction, 
stay of—Deeree declaratory in pari, effect of. 
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Imorder to decide whether any partioular order 
amounts to a judgment or not within the meaning 
of the Letters Patent, the test is not what is the 
form of the adjudication but what is its effect in tha 
suit or proceeding in which it is made. If its effect, 
whatever its form may be, and whatever may be the 
nature of the application on which it is made, is to 
putan end tothe suit or proceeding so far as the 
Court before whioh the suit or proceeding is pending 
is concerned or if its effect, if it is not complied with, 
is to put an end to the suit or proceeding the adjudi 
cation is a judgment within the meaning of the 
clause. [p. 111, cols. 1 and 2.) 


Tuljaram Row v. Alagappa Chettiar, 8 Ind. Oas. 
340 ; 85 M. 1; 8 M. L. J. 455; (1910) M. W. N. 697; 
231 M. Iu. J. 1, followed. 


The order of a Bingle Judge of the High Oourt refur- 
ing stay of execution of a decree pending disposal of 
an appeal in the High Coart isa “judgment” within 
the meaning of ol. 15 of the Tetters Patent and is 
appealable. [p. 112, col. 2.] 


Srimanthi Raja Yarlagadda Durga Prasada 
Nayudu v. Srimatht Raja Yarlagadda Mullikarjuna 
Prasada Nayudu, 24 M. 368; Vairavan Chettiar Y. 
Ramanathan Chettiar, 14 I. W. 701, dissented from. 


It is no bar to the stay of execution of a deoree for 
an injunction pending the disposal of an appeal, that 
a part of the decree appealed from is declaratory in 
character. [p. 112, col. 2.) 


Per Krishnan, J :—An order refusing an interim 
injunction is a judgment but an order refusing stay 
of proceedings ia not. [p. 112, col. 2.] 


Létters Patent Appeal against the order, 
dated 17th October 1923 of the Honourable 
Mr. Justice Wallace, in C.M.P. No. 1963 of 
1923, in Appeal No, 232 of 1923, preferred to 
the High Court against the decree of the Court 
of the Subordinaté Judge of Tuticorin in O, 8. 
No. 2 of 1920. 

6 and 

Petition praying that, in the circumstances 
stated in the affidavit attached therewith, the 
High Court will be pleased to issue an 
order directing the stay of the execution of 
the decree in O. S. No. 2 of 1920 on the file 
of the Court of Subordinate Judge of Tuticorin 
pending disposal of the Letters Patent Appeal 
No. 20 of 1998 on the file of the High Court 
preferred against the order dated 17th Ooto- 
ber 1923 in C. M. P, No, 1968 of 1928 
on the file of the High Court. 

Messrs. C. Madhava Nair, T. Nailasivam 
Pillai and K.S Sankara Aiyag, for the Appel- 
lants, 


Messrs. T, R, Ramachandra Aiyar, T. L, 
Venkatarama Iyar and V. Sambandam Chetty, 
for the Respondents. 


ORDER. 


Krishnan, J.—This is an appeal under 
cl. 16 of the Letters Patent against the 
order of Wallace, J., Sitting as a Single 
Judge in the Admission Court, refusing to 
stay execution of the decree in O. S, No. 2 
of 1920 on the file of the Subordinate 
Jadge’s Court of Tuticorin pending disposal of 
Appeal No. 232 of 1923 which has been filed 
against that decree and which bas been admit- ° 
ted and is now pending in this Court, The suit 
was brought by certain Vaniyars of Tiruchen- 
dur in the Tinnevelly District for a declaration 
that they were entitled to enter the well- 
known temple there and go up to the figure of 
the Nandi in front of the inner shrine and for 
an injunction fo restrain the trustees and 
others from preventing them from doing so. 
The suit was decreed by the Subordinate Judge 
in their favour, and against that decree Appeal 
No. 232 of 1923 has, as already stated, been 
filed in this Court by the trustees and others. 


An application was made to Wallace, J., for 
stay of execution of the decree pending the 
disposal of the appeal, and that having been 
refused, this present appeal is filed against the 
order, 


A preliminary objection is taken to the ap- 
peal on fhe ground that no appeal lies under 
cl, 15 of the Letters Patent against an order 
refusing to stay the execution of a decree. The 
decision of this question turns on the meaning 
to be given to the word “judgment” in ol, 15 
of the Letters Patent There is nothingin 
the Letters Patent itself to enable one to say 
what the exact meaning of the term “judg- 
ment” is, and what orders would be covered by 
that term. The word “judgment” is defined in 
section 2 of tthe Code of Civil Procedure 
as meaning “the statement given by the 
Judge on the grounds of a decree or orders ” 
passed by him. As this definitionis intended 
for the construction of the word “ judgment” 
as used in the Code of Civil Procedure 
only, it obviously cannot be applied to the 
word as used in the Letters Patent. The 
meaning of the word " judgment” in the 
Letters Patent has been, however, the subject- 
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matter of consideration in several reported 
cases. The earliest one which has been 
brought to our notice is the case of DeSouza 
y. Coles (1) where, at p. 387, Bittleston, J., laid 
down that “it must be held to have the more 
general meaning of any decision or determina- 
tion affecting the rights or the interest of any 
suit or an applicant.” It was again defined by 
Couch, C. J., in the leading judgment on the 
point in Calcutta in The Justices of the Peace v. 
The Oriental Gas Company (2), as being “a 
decision, whether final, or preliminary or 
interlocutory, which affects the merits of the 
» question between the parties by determining 
some right or liability” and this definition was 
approved by Markby, J. Since then, the 
meaning of the term has again been consider- 
ed by # Full Bench of the Madras High Court 
in Tuljaram Row vy, Alagappa Chettiar (8), 
There the then learned Chief Justice, Sir 
Arnold White, was of opinion that the defini- 
tion given by Bittleston, J., went too far and 
that the one given by the Caloutta High Court 
was foo narrow, and he himself laid down the 
test to be applied to decide whether any 
particular order amounted to a judgment or 
not within the meaning of the Letters Patent 
as follows at p. 7: “The test seems to me to be 
not what is the form of the adjudication but 
what is its effect in the suit or proceeding 
in which it is made. If its effect what- 
ever its form may be, and whatever may be 
the nature of the application on which it is 
made, is to put an end to the suit or proceed- 
ging so far as the Court before which the suit 
or proceeding is pending is concerned, or if 
its effect, if it is not complied with, is to put 
an end to the suit or proceeding, I think the 
pradjudication i is a ‘judgment’ within the mean- 
“ing of the clause.” And, he added: “An ad- 
judication on an application which is nothing 
more thana step towards obtaining a final 
adjudication in the suit is not, in my opinion, 
a judgment within the meaning of the Letters 
Patent.” Following this latter part of the 
definition as to what is not a judgment he 
held in the particular case before him, which 
was ons of an appeal against an order refus- 
ing fo frame an issue, that no appeal lay, and 
that view was adopted by the Full Bench, 


(1) 3 M. H. 0. R. 384. 

DEDRA 17 W. R, 384. 

(8) 8 Ind. Oas. 840; 35 M. 1; 8 M. I T. 453; 
(1910) M. W. N. 697 ; 21 M. L. J. 1 
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Krishnaswamy Aiyar, J., who sab with the 
learned Chief Justice also agreed with the view 
taken by him as to the meaning of the word 
‘judgment’ and with the order proposed by 
him, Ayling, J., the third Judge in the Full 
Bench merely contented himself by saying 
that he agreed that the answer to the question 
referred for disposal should be in the negative, 
He did not discuss the question as to what 
amounted to a judgment aball, This ruling 
has been since accepted by this Court as cor- 
rectly laying down the meaning of the word 

“judgment” and has been cited and followed 
in several subsequent decisions, see, for exam- 
ple, the case in Srinivasa Aiyangar v, Rama- 
swamy Chettiar (4), Kulasekara Naickar v. 
Jagadambat Ammal (5), Kanalal v. Paramasuk- 
doss (6), and Krishnareddy v. Thanickachela 
Mudal (7). It has been brought to our 
notice that the same view has been accepted 
and followed by the Lahore High Court in 
Gokal Chand v. Sanwal Das (8), which, 
it may be noted, was an appeal against a 
refusal to stay the execution of a decree, and 
also in Ruldw Singh v. Sawal Singh (9), 
where the learned Chief Justica of the 
Lahore High Court has considered the authori- 
ties and has adopted the view of the Madras 
High Court as to the meaning of the word 

“judgement,” In Tuljaram Row vy, Alagappa 
Chettiar (3), the learned Chief Justice elabora- 
tely discussed all the cases on the point and, 
ag his judgment has been followed, as stated 
above, by this High Court since then, I think 
it only right that we should adopt fhe same 
definition. In explaining his meaning, the learn- 
ed Chief Justice has referred to a number 
of instances in which he thought an appeal 
would lie, and one of the instances he men- 
tions in his judgment is an order refusing a 
stay of execution. He says, at p. 8, “I should 
be prepared to hold that an appeal lay from 
an order refusing a stay of execution,” and he 


(4) 29 ar Oas. 846; 29M. L J. 19:18 M. L. T, 
46 ; 89 M. 2 

(5) 50 td. Oas. 14; 42 M. 852 ; 9L. W. 323; 36 
M. L. J. 351; 25 M. D. P. 999, 

(6) 68 Ind. Oas. 921; 16 L. W. 608; 81 M. L. T. 
984; 43 M. L. J, 490; (1928) A. I. R. (M,] 44. 

(7) 73 Ind, Oas. 1054: 46 M. L.J. 153; (1928) 
M. W. N. 681; (1924) A T. R. (M.) 90. 

(8) 55 Ind. Cas. 983: 17, 848; 12 P. W. R. 1990; 
79 P. L. R. 1920; 3 &. L. J. 32. 

us ae Ind. Cas. 388; 81. 18 8; (1922) A. T. R. 
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has resided from his view to the contrary in 
Srimantht Raja Yarlagadda Durga Prasada 
Nayudu v. Srimathw Raja Yarlagadda Mul- 
likarjuna Prasada Nayudw (10), to which he 
was a party. No doubt, when the learned Chief 
Justice said that an appeal lay from an order 
refusing a stay of execution in the Full Bench 
case, his observation wasin asense in the 
nature of an obiter dictum, nevertheless we 
are bound to follow it and we cannot treat 
the case in Srimanthi Raja Yarlagadda Durga 
Prasada Nayudw v. Srimathu Raja Yar- 
lagadda Mullikarjuna Prasada Nayudu (10), 
as good law. Srimantht Raja Yarlagadda Durga 
Prasada Nayudu v. Srimathy Raja Yarlagad- 
da Mullikarjuna Prasada Nayudw (10). The 
case in Srimanthi Raja Yarlagadda Durga 
Prasada Nayudu v. Srimathu Raja Yarlagad. 
da Mullikarjuna Prasada Nayudu (10), as 
pointed out to us, has been followed in Vaira- 
van Chettiar v. Ramanathan Chettiar (11), by 
another Bench of this Court, but in that case 
there is no discussion whatever on the point 
in issue as that case merely follows Srimanthi 
Raja Yarlagadda Durga Prasada Nayudu v. 
Srimathu Raja Yarlagadda Mullikarjuna 
Prasada Nayudu (10), and, if Iam right in 
thinking that Srimanthi Raja Yarlagadda 
Durga Prasada Nayudu v. Srimathu Raja 
Yarlagadda Mullikarjuna Prasada Naydu (10), 
is no longer good law, Vairavan Chettiar v., 
Ramanathan Chettiar (11), cannot be accepted 
as good law. 


On the respondents’ side, besides the two 
cases in Srimanthi Raja Yarlagadda Durga 
Prasada Nayudu y. Srimathu Raja Yarlagad- 
da Mullikarjuna Prasada Nayudu (10), and 
Vairavan Chettiar v. Ramanathan Chet- 
tiar (11), above referred to, our attention was 
drawn to a number of unreported Letters 
Patent Appeals, namely, Nos. 24 of 1918, 15 
of 1929, 38 of 1921 and 7 of 1928 and it was 
contended thas ib was the practice of this 
Court not to allow Letters Patent Appeals 
against orders such as the one before us. But 
all those cases, on a reference to them, will 
be found to be cases where stay of pro- 
ceedings inthe Lower Court was refused, 
they did not deal with stay of execution at 
` all, Those cases stand ona different foot- 
ing altogether, for they fall under the 


. 
(10) 24 M. 368. 
(11) 14 L. W. 701. 


second part of the definition of the Chief 
Justice quoted above, namely, that “an 
adjudication on an application which is 
nothing more than a step towards obtaining 
a final adjudication in the suit is not, in my 
opinion, a judgment within the meaning of the 
Letters Patent.” In L., P. A. No. 7 of 1923 
the appeal was against an order refusing an 
interim injunction. The learned Judges held 
an appeal lay. I bave, therefore, come to the 
conclusion that the preliminary objection 
cannot stand and must be overruled, as an 
appeal lies under the Letters Patent against 
the order of a Single Judge refusing stay of.. 
execution pending the disposal of an appeal or . 
Second Appeal in this Court. 


On the merits, 1 quite recognise that the 
learned Judge of this Court having exercised 
his discretion in refusing to stay execution, 
we should not interfere with such exercise of 
discretion unless there are strong grounds for 
it. Butin this particular case, unfortunately, 
the learned Judge seems to have been led to 
the passing of the order that he made, by his 
view that there being a declaration of the rights 
of the Vaniyars in the judgment of the lower 
Court, be could not interfere with the injunc- 
tion which formed part of the decree. I am 
unable to adopt this view, for, if it is adopted 
in all cases in which a consequential relief is 
granted along with the declaration, ib would 
be impossible to stay execution. It seems to 
me that the issue of the injunction ordered by 
the lower Court inthe decree could be stayed 
by itself and whatever rights the decree might 
have declared, it would not enable the parties 
to enter the temple and go to the place 
where they want to go I am, therefore, of 
opinion that the fact of there being a declar- 
ation is no bar to this Court staying the - 
execution of the decree, 


On the merits, I think that this is a case in 
which we should grant a stay with some 
modification of the order of the lower Court 
pending the disposal of the appeal here, On 
the one band, the Vaniyars are anxious to en- 
ter the temple, see the deity, and perform their 
worship, and it will be a great hardship to 
prevent them altogether from doing so pending 
the appeal which may last for some time in 
this Court, On the other: hand, there may 
be a good deal of truth in what the appellants, 
say, viz., that, if the respondents are allowed 


} 


are 
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to enter the templo and go up to the Nandi, 
the temple will be desecrated and they will 
have to perform the ceremony of purification 
at considerable expense if they succeed in the 
appeal. Ihave, therefore, come to the con- 
clusion that the respondents may be allowed 
to go up from the east to the dhwaasthambam 
in the temple just inside the gopuram where- 
from they may have a view of the idol and 
perform their religious worship there but 
that they should not be allowed to go further, 
pending the disposal of the appeal. 


I would, therefore, order a modified stay of 


= execution by directing the appellants not to 


prevent the respondents from going up to the 
dhwaasthambam at times of worship and also 
directing them to leb the respondents havea 
view of the idol when such worship takes 
place. The order of the lower Court will be 
stayed with that reservation. 


In the circumstances, I think the proper 
order as to costs is to direct each party to 
bear their own costsin the Letters Patent 
Appeal and of the petition for stay. 


Waller, J.:—I agree that we should follow 
the ruling reported in Tuljaram Row v, Ala- 
gappa Chettiar (3). Were the question still 
open to argument, I should myself be 
inclined to adopt the view of Bittleston, Ju 
in De Souza v. Coles, (1) that this is impos- 
sible to prescribe any limits to the right 
of appeal founded on the nature of the order 
or decree appealed against.” The word “ judg- 
ment ” in section 15 of the Letters Patent 
includes decrees and orders. Judgment is 
defined in Halsbury as “any decision given by a 
Court on a question or questions at issue beti- 


` ween the parties to a proceeding properly before 


.its operation by judicial interpretation. 


the Court.” In the Civil Procedure Code, an 
order is described as the formal expression of 
any decision of a Civil Court which is not a 
decree, This description is wide enough to 
cover all decisions of any kind inter partes and 
so the Code has provided that only certain 
orders can be appealed against. 


The word ‘judgment’ as employed in sec- 
tion 15 of the Letters Patent is a very general 
torm, The Statute does not define it or limit 
its operation in any way. I venture to doubt 
whether we are entitled to define it or limit 
What 
has been achieved by that processis an a prior: 

1 0—15 


INDIAN CASES 


113 


classification of interlocutory orders into in- 
terlocutory orders proper and interlocutory 
orders which amount to judgments. I think 
that all orders passed after contest inter partes 
are Judgments within the meaning of section 15 
of the Letters Patent and that, if it be desired 
to limit the right of appeal against certain 
orders, the proper method of achieving that 
end is by providing, as has been done in the 
Civil Procedure Code, that only certain orders 
can be appealed against. 


I agree with my learned brother that the 
fact that part of the decreeis declaratory is 
no bar to stay of execution being granted. I 
understand that the parties are willing to 
accept a stay on the terms indicated. I, there- 
fore, concur in the order of my learned brother. 


V.N. V, 
8. D, 


Appeal accepted. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 


» Orvin REVISION No, 187 oF 1923, 
February 28, 1924, 
Present :—-Mr, Prideaux, A, J, O. ° 


Lala KALICHARAN LAL AND OTHERS—- 
DEFENDANTS ——APPLIOANTS 
VETSUS 


SAYAANG EH SAHAI—PLAINTIFF— 
NON-APPLICANT, 


Court-Fees Aot (VII of 1870), s. 7 (IV) (¢)— Declara- 
tion ‘with consequential relief, suit for—Valuation, 
mode of ~Court-fee payable, 


Whore a plaintiff sues fora declaratory decree and 
asks for consequential relief, tha valuation of the 
suit by himunder seotion 7 (IV) (c) of the Court- 
Fees Act, must not be arbitrary but must accord 

with the value of the subjeot-matter of the suit, 
aud in case of dispute, must ba determined by the 
Court [p. 115, col. 1.] 


Case-law dismissed. 


Revision against the order, dated the 27th 
June 1923, of Additional District Judge, Bilas- 
pur, in Miscellaneous Appeal No, 18 of 1929, 
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Mer. J. Sen, for tho Applicant. 
Mr. M. R. Bobde, for the non-Applicant, 


ORDER, —Plaintiff in this case sues for a 
declaration that the deed of gift dated 8th 
February 1922 does not affect his eight-annas 
proprietary rightsif Karan Kapa and sixteen- 
annas of Barampur inthe Mungeli Tahsil, and 
prays that the deed dated 8th February 1922 
be cancelled and costs be awarded. Paragraph 
20 of the plaint runs :— 


“That the value of the suit for Oourt-fees 
and jurisdiction is Rs. 2,000, that is to 
say, Rs. 180 for declaration and Rs. 1,870 
for cancellation, total Rs. 2,000 on which 
Court-fee of Rs. 125 is paid,” 


The plea was raised that the plaint was not 
sufficiently stamped, and as the Court in which 
the plaint had been filed only heard cases of 
Rs. 2,000 in value, the Court was incompetent 
to try the suit, The defendants contended. 
that the value of the property was Rs, 7,000. 
Plaintiff stated that the value of the property 
is over Rs, 2,000, but how much over he could 
not state. 


The first Court framed the tollowing pre- 
liminary issue :— 
“Tg the suit within jurisdiction and is the 
plaint properly stamped ? ” 


Té,came to the conclusion that the plaint 
was not properly stamped and that the suit 
was not within its jurisdiction. On appeal 
the Additional District Judge, Bilaspur, held 
that in these cases falling under section 7, 
clause, (IV) (ce), of the Court-Fees Aot, the 
has no power to question the valuation placed 
by the plaintiff in his plaint. 

The question is not free from difficulty, for 
there are conflicting rulings on the point, For 
the applicants it is argued that in these cases 
it is open to the Court, if a question is raised 
as to the truth of the valuation, fo determine 
this question, and itis not only within the 
power of the Court but also it isits duty to 
take action under O. VII, r. 11, Civil Procedure 
Code, if ibis established that the valuation is 
not proper, Umatul Batul v. Nanji Kuar (1), 
a case in which authorities are referred to at 
some length, is quoted in support of this pro- 
‘position. Other cases relied on by the appli- 
. e 


(1) 60. I, J. 427 ; 11 0. W, N. 705. 
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cants are Rag Krishna Dey v. Bipin Behari 
Dey (2) and Harihar Prasad Singh v. Shyam 
Lal Singh (8). Also other cases upon which 
reliance is placed are Boidya Nath Adya v. 
Makhan Lal Adya(4), Jageshara v. Durga 
Prasad Singh (5), Brij Krishna Das v. Murli 
Bai (6), Shama Pershad Sahi v. Sheopersan 
Singh (7), Krishna Das Laha v. Hari Charan 
Banerji (8), Ramshekhar Prasad Singh v. 
Sheonandan Dubey (9), and the local case of 
Devidas v. Ramlal (10). In the last case 
it was distinctly held that a plaintiff cannot 
be allowed to state a lower and arbitrary 
value for the purposes of jurisdiction, 


On the other hand, the Bombay and Madras 
High Courts hold a contrary view. In Sunder- 
bat v. Collector of Belgaum (11), there appears 
in the judgment of their Lordships of the Privy 
Council the following :— 


“On objection taken on behalf of the de- 
fendants, the High Court on March 11, 
1919, rightly desided that the appeal lay 
to the Court of the District Judge of Bel- 
gaum and not to the High Court, and 
affirmed a principle, which had been pre- 
viously applied, by the High Court at 
Bombay, that ‘ where a plaintiff sues for 
a declaratory decree and asks for con- 
sequential relief, and puts his own valua- 
tion upon that consequential relief, then 
for the purposes of Court-fee, and also 
for the purposes of jurisdiction, itis the 
value that the plaintiff puts upon the 
plaint that determines both,” 


But that question itself does nob appear to 
have been before their Lordships, and no spe- 
cific finding on the correctness of the principle 
referred to is to be found in the judgment of 
the case. 


(2) se eat Cas. 163; 400. 245 ; 16 0. Ls J. 194; 17 


21 Ind. Cas. 404; 615. 

17 0. 680; 8 Ind. Deo. (N. B.) 994. 

24 Ind. Cas. 679; 86 A. 500 ; 12 A. Ty. J. 844. 
56 Ind. Cas. 4161; 4 P. L, J. 708. 

41 Ind. Cas. 95; 5 P. L. J. 394; 2 P. L. J. 178. 


0. wW 


5 (8) 10 Ind. Oas. 865 ; 140. L. J. 47; 15 0. W. N. 
28. 

(9) 68 Ind. Oas. 816 ; 2 Pat. aai Pana Pat. 887. 
(10) 18 Ind. Cas. 864 ; 7 N. L. R. 


(11) 52 Ind. Oas. 897 ; 461. A. “18 Pas C.W. N. 
s ; (1919) M. W. N. 254; 48 B. 876; 21 Bom. D. R. 
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In Sardarsingji v. Ganpatsingji (12) it was 
held by the Bombay High Court that a plaintiff 
in a suit like the present had a right to put 
his own valuation of the relief sought, In Bal- 
krishna Narayan v. Jankiboi (18) the learned 
Judges write that there can be no doubt that 
it is open to plaintiff to pub hisown valuation 
on the claim for the purposes of Court-fees 
under section 7, clause (IV), (o). The Madras 
High Court on this question agrees with that 
of Bombay : see Arunachalam Chetty v. Ranga- 
swami Pillai (14), Chinnammal v. Madarsa 
Rowther (15), Samiya Mavali v. Minammal 
(16) and Chelasami Ramiah v. Chelasami 
BRamasami (11). 

It seems to me that, following the case in 
Devidas v. Ramlal (10), I must hold that for the 
purposes of Court-fees, the valuation put by the 

laintiff in a suit under section 7, clause (IV), 
D is not to be an arbitrary valuation, but is to 
accord with the value of the:subject-matter of 
the suit, and, in case of dispute, isto be deter- 
mined by the Court, To hold otherwise is to 
allow the plaintiff in the suit to choose his 
own forum, It cannot have been the intention 
of the Legislature that this should be the case, 
or that the presiding Judge was not to see that 
the Government revenue was adequately pro- 
fected, 

The next question is: What is the value of 
the property with reference {o which the de- 
olaration is sought. The deed of gift states: 
That Rs. 7,000 is the value of the property, 
The plaintiff, while admitting that it is over 
Rs, 2,000, pretends that he did not know what 
the right value is. ‘For the purposes of the 
suit, the value will be taken to be Rs, 7,000, 


Disagreeing with the lower Appellate Court 
and agreeing with the Court of first instance, I 
Set aside the order and deeree of the Additional 
District Judge, and restore that of the Subor- 
dinate Judge, The non-applicant here will 
pay his own and the applicants’ costs. I fix 
Rs. 25 as pleader’s fees. 


Z. E. Order set aside, - 


(12) 17 B, 56; 9 Ind. Dee. (N.B) 38. 
sate) 56 Ind. Cas, 840 ; 44 B. 88; 922 Bom. L, R. 
(14) 98 Ind. Cas. 79; 88 M. 922; 28 M. In J. 118; 
(1915) M. W. N. 118; 17 M. L. T. 151. 
(15) 97 M. 480; 14 M, L. J. 843. 
ae 28 M. 490; 10 M. L. J. 240; 8 Ind, Deo. (N. B.) 
ae 18 Ind. Cas. 868; 24 M. L. J. 923; 18 M., Ta T. 
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LAHORE HIGH COURT. 
Sxoonp Crvin APPBAL No. 697 of 1919. 
November 14, 1923, 


Present :--Mr. Justice Scott-Smith and 
Mr, Justice Fforde. 


NATHAL—PLAINTIFF—APPELLANT 
versus, 
Musammat DHAN KAUR AND OTHERS — 
DEFENDANTS— RESPONDENTS, 


Custom—Adoption—-Succession to adopted son— 
Daughter of adopted son, whether takes tn preference 
to collaterals of adoptor. 


The adoption of a son or the appointment of an 
heir under the Customary Law of the Punjab is 
usually intended to make provision for succession to 
the adoptive father’s property after his death, and 
does not operate as a gift of the property in favour of 
the adopted son. 


In each oase a desd of adoption must be construed 
according to “its language and in the light of 
attendant circumstances and no hard and fast rule 
oan be laid down on the subject. In some cases a 
deed of adoption may well be construed as a deed of 
gift while in others a gift inter vivos may not be 
contemplated, and the adoptive father’s intention 
may simply be confined to the appointment of the 
adopted son ag his heir, who would, as such beir, 
succeed to his property after his death. 


4 
Sant Singh v, Saddu, 14 Ind. Oas. 98; 63 P. R. 
1912 ; 233 P, W. R. 1912, followed. 


In the oase of an appointment of an heir pure and 
simple, on the death of the appointed heir his male 
issue suaceeds to the adoptive father's property and 
in default of such issue his widow takes his estate 
on the usual life-interest, and if be leaves no widow 
the property goas to the male collaterals of” the ap- 
pointor if the estate consists of property over which 
the latter had only a restrioted power. 


A female descendant of an appointed heir is in 
no better position than a female descendant of a 
natural son. 


Second appeal from the decree of the Dis- 
trict Judge, Ludhiana, dated the 80th Novem- 
ber 1918, affirming that of the Junior Sub- 
ordinate Judge, Ludhiana, dated the 31st July 
1918, dismissing the claim with costs. 

Lala Badri Das, R. B. for Lala Fakir, 
Chand, for the Appellant, 

Mr, Manohar Lal, for the Respondents, 
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JUDGMENT, —The pedigree table of the 
parties to tbe suit oub of which bhe present 
Second Appeal arises will be found in the judg- 
ment of the learned District Judge at page 6 
of the printed paper-book. Flaintiff and his 
brother Bhana and the widow and daughter of 
Gajjan are entered in the revenue papers as 
co-sharers in a joint holding, Musammat Dhan 
Kaur and Musammat Har Kaur having got 
partition of their shares from the Revenue 
authorities, the plaintiff brought the suit 
for a declaration thet they were not entitled 
to partition but only to maintenance. Obarta 
was the adopted son of Saddu, and the Courts 
below have held that Musammat Har Kaur is 
an heir to the exclusion of the plaintiff and his 
brother and that, therefore, the plaintiff has 
no locus standi to bring the suit, The Trial 
Court further held that the plaintiff had for- 
feited his right to object to the partition by 
his own conduct, 


Plaintiff has filed a Second Appeal to this 
Court. The ratio decidendi of the leared Dist- 
riot Judge's decision is that the adoption of 
Charta is equivalent to a gift in his favour by 
his adoptive father. He, therefore, cited Gur- 
dit Singh v. Prem (1) Lashhman v. Bhagwan 
Sahai (2) end Tani v. Tara Chand Kuer 
(3) as authorities for the proposition that 
Musammat Har Kaur, the direct descendant 
of Charta, is an heir in preference to 
the collaterals of Saddu who appointed 
Charta his heir. In our opinion, there is 
no authority for the proposition that adop- 
tion in such cases is equivalent to a gift, 
The adoption of # son or the appointment 
of an heir under the Customary Law of the 
Punjab is usually intended to make provision 
for succession to the adoptive father’s prop- 
erty after his death. In some cases‘no doubt 
the adoptive father makes a gift of his prop- 
erty at the same time to the appointed heir 
bub this is not always the case. This was 
pointed out in Sant Singh v, Saddu (4), where 
at page 237 the learned Judges say:— Itis 
clear that in each case a deed of adoption 


(1) 8 Ind. Oas. 604; 84 P. R. 1909; 76 P. D.R 
1909 ; 118 P. W. R. 1909. 

(2) 10 Ind. Cas. 977 ; 68 P. R. 1911; 160 P. D. R. 
1911; 308 P. W. R. 1911. 

(3) 47 Ind. Cas. 878 ; 62 P. R. 1918; 160 P. W.R. 
1918 ; 109 P. L. R. 1918. 

(4) 14 Ind. Oas. 28; 68 P. R. 191%; 222 P. W. R 


1912., 
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must be construed according to its language 
“and in the light of attendant circumstances 
“and no hard and fast rule can be laid down 
“on the subject. In some cases a deed of adop- 
“tion may well be construed as a deed of gift 
“ while in others a gift inter vivos may not be 
“contemplated, and the adoptive father’s 
“intention may simply be confined to the 
“ appointment of the adopted son as his heir, 
“who would, as such heir, succeed to his 
“property after hig death.” Inthe present 
case there is no suggestion that Saddu made a 
gift to Charta in his life-time and we fail to 


see how his appointment of Charta as an heir | 


can be considered as a gift of his property to the 
latter. We may also point out an instance 
where an adoption would not have the same 
effect as a gift, Suppose after the appointment 
of an heir the appointor begets a son who 
survives him that son will inherit equally with 
the appointed heir who would only geb half the 
property left by the appointor ; while in the 
case of a gift he would get the whole of the 
property at once. 


We see no reason for holding that the daugh- 
ter or the grand-daughter of an appointed 
heir would be ina better position than the 
daughter or the graund-daughter of a natural 
son, Ordinarily, a daughter is excluded by 
near collaterals, Articles 54 and 55 of Ratti- 
gan's Digest of Customary Law lay down that 
on the death of an appointed heir his male 
issue succeeds, and in default of such issue 
his widow takes his estate on the usual life- 
interest, and if he leaves no widow the proper- 
ty goes to the male collaterals of the 
appointor if the estate consists of property over 
which the latter had only a restricted power. 
In the prosent case the property was ancestral 
property and the appointor had only a restrict- 
ed power to alienate it. And, therefore, 
Gajjan’s male collaterals are superior heirs to 
his daughters. 


The other points that had arisen in the 
case have not been disposed of by the learned 
District Judge, We, therefore, accept the 
appeal, and, setting aside his order and deeree, 
remand the appeal for re-decision. Stamp in 
this Court will be refunded and other costs 
will be in the cause. 


ZK Case remanded, 


Von, 79) 
KASTURI v. BALIRAM 


NAGPUR JUDICIAL COM- 
MISSIONER’S COURT. 


SECOND CIVIL APPEAL No. 522 op 1922, 
December 19, 1923. 
Present —Mr, Baker, J. O. 


Mt. KASTURI—DEFENDANT—APPELLANT 
BETSUS 


BALIRAM AND DROKISAN—PLAINTIFFS-— 
RESPONDENTS, 


Adverse possession Possession taken under votd 
transfer, nature of—Limited interest whether can be 
acquired—Transfer, power of, restriction on, effect of 
Sale in execution, whether restrained. 


Where an intended conveyance is void from the 
commencement, for whatever cause, but possession is 
taken by the transferee under the intended convey- 
anog, such possession is adverse to the transferror and 
ripans into a good title after the expiry of the statu- 
tory period. [P. 118, Jol. 2] 


Narasingdas v. Ratanial, 34 Ind. Oas. 471 ; 12 N. 
L. R. 76 at p. 79, distinguished. 


Magdalen Hospital v. Alfred Knotts, 44,0, 824; 
48 -L. J. Oh. 579; 40 L.T. 446; 27 W. R. 602; 
Adem Umar Sale v. Bapu Bawaji, 1 Ind. Oas. 668; 88 
B. 116; 10 Bom. D. R. 1188; Thakore Fatehsingjt 
Dipsangji v. Bamanji Ardeshar Dalal, 21 B 515; 5 
Bom. L. R. 274 ; Bnamali Roy v. Jagat Chundra 82 
0, 689 ; 1 0. L. J. 819 ; 90. W. N. 618; 16 M. Tu J. 
267 ; 2 A. L. J. 794 ; 32 I, A. 80; 8 8Sar. P. O. J. 184 
(P. C.) Varada Pillai v. Jeevarathnammal, 63 Ind. 
Oas. 901 ; 48 M. 944 ; (1919) M. W. N. 724 ; 10 L.W. 
679 ; 240. W. N. 346; 88 M. D. J. 818; 18A LJ. 
274 ; U. P. L. R. (P. O.) 64; 22 Bom. L. R. 444; 46 
1. A. 286 (P.0.), relied on. 


Defendant purported to make a gift of certain pro- 
perty in favour of her daughter, but no registered 
instrument was executed. Mutation of names was, 
however, effeoted by the donor and assented to by tha 
donee, who went into possession and remained in 
possession for over twelve years ; 


Held, that the dones had acquired a title to the 
property by adverse possession. [P. 119, Col. 2) 


There oan be adverse possession/of a limited inter- 
eat in property as well of the full title as owner. 
[P. 119, Gol. 9] 

Thakore Fatehsingjt Dipsangji v. Bamanji Arde- 
shar Dabal, 21 B. 616 ; 5 Bom. L. R. 274, relied on. 


A general restriction against assignment placed on 
the powers of an owner does not apply to an assign- 
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ment by opəration of law taking efleot in invitum, as 
a sale under an execution. [P. 120, Col. 1] 


Tamaya v. Timapa Gampaya, TB. 262; 4 Ind. 
Des. (N.B) 177; Golak Nath Roy Chowdhry v. Mathura 
Nath Roy Chowdhry, 20 C. 373 ; 10 Ind. Deo. (N.S.) 
185; Promode Narain Ghosh v. Aswini Kumar Nag, 
26 Ind. Oas. 28; 18 C. W. N. 1188, relied on. 


Diwali v \dpajt Ganesh, 10 B. 342; 6 Ind. Deo. 
(N 8.) 615, distinguished. 


Appeal against the decree of the District 
Judge, Hoshangabad, in Civil Suit No. 72 of 
1922 dated the 28rd August 1922, 


Mr, M. Gupta, for the Appellant, 


Messrs. P. O. Duit and J, Sen, for the Res- 
pondents. 


JUDGMENT.—This case raises several 
difficult points of law. The facts are that the 
defendant, Mi. Kasturi, a Hindu widow, owned 
two entire villages of Kalmesra and Barangi. 
She had three daughters, of whom one Mi. 
Bhoga was the eldest, She was married to 
one Devisingh. Mt. Kasturi was anxious that 
her son-in-law should live with her and 
manage her property, andin order to induce 
him to do so she orally gifted 6-annas 4-pies 
share of mauza Kalmesra to her daughter Mè, 
Bhoga in 1905 andapplied in 1906 to the 
Revenue authorities to have the share mutat- 
ed in the name of the donee. This was done, 
and since then Mt. Bhoga has been in posses” 
sion of the share and resided in the village 
with her husband. She and her husband in- 
curred debts, for which the plaintiffs obtained 
a decree ; they endeavoured to attach her share 
in the village but this was resisted by Mt. 
Kasturi in whose favour an order was pissed, 
and the plaintiffs bring the present suit fora 
declaration that the 5-annas 4-pies share in 
Kalmosra is liable to be attached and sold in 
execution of their decree. 


The defendant replied that no such gift was 
made: that Mi, Bhoga was never in fact in 
possession of the share; that she merely 
wished to make ib appear that her *daughter 
had a share in the village; that her son-in-law 
and his wife only occasinally visited her, and 
that she was in possession. She got a deed 
of relinquishment of any rights Mt. Bhoga 
may have had fh the property on 6th Decem- 
ber 1919, 
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The first Court, Subordinate Judge of Ho- 
shangabad, found that there was no deed of 
gift but that Bhoga had been in possession of 
the share till the end of 1919 and thus ac- 
quired a title by adverse possession, and the 
share was, therefore, liable to attachment in 
execution of the plaintiff's decree, 


On appeal the judgment was confirmed by 
the Distries Judge, Hoshangabad, on the 
ground that as Mt, Bhoga’s title was based on 
possession for over 12 years and nob on any 
valid deed of gift, her title to the property was 
unrestricted and was not affected by any in- 
fention on the partof Mi. Kasturi that the 
share should not be alienable. 


The defendant makes this second appeal. 


It is contended that the possession of Bhoga 
is not proved, that her possession was nob 
adverse to the defendant, and that, even 
if adverse, ib only conferred a title which 
could not be kebanan in execution of a 
decree. 


So far as the question of possession is 
concerned, I am of opinion that it is a 
question of fact which cannot be reopened 
in second appeal. Both the Courts below have 
found that there was transfer of posses- 
sion of one-third share of the village by 
Mi, Kasturi to Mt, Bhoga and that Devisinhg 
remained in possession of the village, two 
thirds of it on behalf of his mother-in-law (the 
defendant) and one-third on behalf of his wife. 
It must be held, therefore, that the possession 
of Bhoga of the one-third share has continued 
from 1906 to 1919, in which year she passed 
a deed of transfer to her mother, this deed be- 
ing found by the lower Court to be collusive 
in order to avoid the attachment of her share 
for her debts, 


Admittedly, no deed of gift was executed, as 
is required by the Transfer of Property Act, 
and, therefore, the title of Bhoga cannot be 
based on the gift. The question in this case 
really depends on whether Kasturi could her- 
self have recovered the share of the village 
from he» daughter. 


It is contended on behalf of the appellant 
that as there is no valid gift, possession must 
be permissive, not being taken against her 
monther’s will or bebind her back. There 
oan be no question of adverse possession and 
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reference is made to Narsingdas v, Ratanlal (1), 
which lays down that where the transfer is 
void, for want of writing or registration, the 
license remains a mere license and is revoca- 
ble. That, however, is a case of a lease, 


b is contended that the mutation of names 
does not confer any title. There is no evi- 
dence that Bhoga ever oxercised any posses- 
sion adverse fo her mother, The village was 
managed by Devisingh and, unless he appro- 
priated part of profits to his wife, there can 
be no adverse possession. The question is 
of some difficulty, but I am of opinion 
that the view of the lower Appellate Court 
that Bhoga has acquired a title by preserip- 
tion is correct, In this oase the alienation 
was void because no deed of gift was exe- 
cuted as required by law. The law is that 
where the intended conveyance is void from 
the commencement and for whatever cause, 
and possession is taken on the intended con- 
veyanee, the possession is adverse and after 
twelve years ripens into a good title, This 
has been held by the House of Lords in the 
President and Governors of the Magdalen 
Hospital v. Alfred Knotts (2), In that case a 
lease was executed which was void under the 
provisions of the Statute 13 Bliz, c. 10, 


In Adam Umar Sale v. Bapu Bawaji (8), it 
was held that possession acquired under an 
alienation made in contravention of section 3, 
of Bombay Act, V of 1862, can become adverse 
so as to bar a suit for recovery by the indivi- 
dual alienor or his representative in interest. 
Tt was held in that case that the possession 
obtained by the defendant’s predecessor was 
possession obtained through a transaction 
which the law both prohibits and declares to 
be null and void, and that such possession 
would be adverse to the rightfulowner, It is 
just such possession as this, thatis, possession 
originating without colour of title, which is 
contemplated by the Law of Limitation, This 
case follows the House of Lords’ case quoted 
above. 


There are a large number of cases on this 
point: cf, Thakore Fatesingji v. Bamanji 


(1) 84 Ind, Cas. 471; 12 N. L. R. 75 at p. 79. 

(2) 4A. 0.824; 48 L.J. Ob. 579; b. T 446 ; 
27 W. R. 602. 

(3) 1 Ind, Cas. 668 ; 33 B. 116; 10:Bom. L.. R. 
1128. 
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Ardeshir (4), Banomali Roy v. Jagat Chandra 
(5), and Varada v. Jesvaratnammal (6), 
This last case is some what similar to the 
present case. The registered owners of 
the two moieties in the estate presented 
to the Collector a petition, which, after 
receiting that they had on 8th October given 
the two villages of which the consisted, 
to D, who was the niese of one of them, pray- 
ed that an order be made for transfer of the 
villages. Onthe same date D presented a 
similar petition, reciting the gift of the village 
to her and asked for the transfer of them to 
_ her on the register, and they were thereupon 
registered in her name and she retainted pos- 
session until her death after which the estate 
descended to the respondent as her successor. 
Th was held that the gift was invalid as nob 
being made by a registered deed as required 
by section 123 of the Transfer of Property 
Act; that the recitals in the petitions could 
not be used as evidence of a gift, but might be 
referred to as explaining the nature and charac- 
ter of the possession thenceforth held by D; 
and that the evidence proved that she in faot 
took possession of the mitta in her own right 
when it was transferred into her name, and 
retained such possession till her death, when 
the plaintiffs’ claim was barred by more than 
12 years’ adverse possession. It was held, 
therefore, that during the life of R the possess- 
sion of D was adverse to bosh the co owners 
B and A, and so on. 


The facts of this case are very similar to 
the present one, In this case also we have a 
gift, which was not made by a registered in- 
strument. We havethe mutation of names 
effected by the donor and assented to by the 
donee, and we have evidence that the donee 
was in possession, In the Privy Council it 
was contended that, assuming B was in 
actual possession of the land, she held such 
possession not in her own right but as trustee 
and co-owner on behalf of her mother and 
aunt. But the Privy Council held that the 
possession of D was adverse as against both 


(4) 27 B. 516; 8 Bom, L. R. 270. 

(5) 32 0. 669 ; 10. L. J. 819; 9 0. W, N. 679; 
15 M. Ta. J. 2675 2 A. D. J. 794,821. A. 80:8 Bar 
P. O. J. 784 (P. 0.) 

(6) 58 Ind. Oas. 901 ; 48 M. 244 ; (1519) M. W. N, 
124 ; 10 L. W. 579; 240. W.N. 846; 38 M. D. J. 
313 : 18 A. Ln J. 24; 24 P. In R. (P. O.) 64; 22 
Bom. Ti, R. 444 ; 46 1. A, 285 ; (P. ©.) 
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co-owners, her mother and aunt; and, on the 
authority of the decision, I hold that the pos- 
session of Bhoga has become adverse to her 
mother and she has, therefore, acquired title 
by prescription. 


The next point taken is that by her state- 
ment in the mutation proceedings Bhoga has 
admitted that she had no right to alienate the 
property and, therefore, it is not liable to be 
attached in execution of the plaintiff's decree. 
The learned Council for the appellant has re- 
lied on Ramchandra Venkaji v. Kallo Devji 
(7), in which it was held that the mortgagee 
who had been in possession for more than 
12 years since the death of the original mort- 
gagor, could not acquire by adverse possession 
an absolute title unless there was some de- 
finite indication on his part that he on a cer- 
tain date would claim as absolute owner and 
not as mortgagee. He also relies on Annasami 
Pillay v. Ramakrishna Mudaliar (8), and 
Sheolal v. Sheorajia, (9). It was beld in 
Thakore Fatesingji v. Bamanji Ardeshir (4), 
that it is well established that there can be 
adverse possession of a limited interest in pro- 
perty as well as of the full title as owner. As 
ib appeared that the defendant in that case 
agreed to go into possession under rules which | 
would give him a permanent tenancy and that 
he had, ever since he went into possession, 
claimed to be in as permanant tenant, he had, 
therefore, been in adverse possession as ® per- 
manent tenant. 


The question, however, is whether third par- 
ties would be bound by this. Inthis connection 
I may refer to the case of Tamaya v, Timapa- 
(10), In that case, a lease was granted, contain- 
ing a clause against alienation by the lessee, It 
was held that the restriction against alienation 
was valid, but went no further than to prohibit 
alienation by the act of the parties themselves 
and had no application tio the case of an alien- 
ation by act of law, as by attachment and 
sale in execution of a decree, The present is 
nota case in which Mt, Bhoga has herself 
mortgaged, sold, or otherwise transferred her 
5-annas 4-pies share of the village? She has 
incurred debts from a third party who has 


(7) 30 Ind. Cas. 898; 89 B. 587; 17 Bom. D.R. 680 
(8) 34 M. 219 ; 11 M. L. T. 1. à 

(9) 28 Ind. O&. 719 ; 10 N. L. R. 85- 

(10) 7B._263; 4 Ind. Deo. (N. 8.) 17. 
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obtained a decres against her, and any coven- 
ant between her and the donor (her mother) 
restricting alienation will not, in my opinion, 
bind third parties. The present is a case of 
alienation in invitum, and the proposed aliena- 
tion is by act of law and not by act of the 
donese. It is clear law in India that a general 
restriction on assignment does not apply to an 
assignment by operation of law taking effect in 
invitum, a8 & sale under an execution. The 
Bombay ease referred to above has been fol- 
lowed in Golak Nath Roy v. Mathura Nath 
Roy (11). It follows, therefore, that Bhoga has 
acquired the title by prescription against the 
present defendant (her mother) and the res- 
triction against alienation can only prevent 
alienation by Bhoga herself and has no applica- 
tion to an alienation by operation of law taking 
effect in invitum, such as a sale in execution, 


The decision in Diwali v, Apafi Ganesh (12), 
might perhaps lead to a contrary conclusion, 
but their Lordships of the Calcutta High 
Court in Golak Nath Roy v. Mathura Nath 
Roy (11), quoted above, have: held that the 
decision in that case turned on the very special 
nature of the limited usufructuary interest 
there in question. This case has been followed 
in Promade Narain Ghosh v. Aswini Kumar 
Nag (13), which proceeded on the view that 
there was no covenant against an involuntary 
alienation and that where land had been sold 
against the will of the lessee by the ach of a 
Court, the lessee could not be said fo have 
voluntarily transferred his interest and there- 
by committed breach of a covenant not as 
assign, 


I am, therefore, of opinion that the judgment 
of thelower Appellate Court is correct and 
that the property is liable to attachment and 
sale in execution of the plaintiffs’ decree. The 
appeal consequently fails and is dismissed with 
costs. 


Z, K. Appeal dismissed, 


(11) 20 O. 278 ; 10 Ind. Deo. (N. 8.) 185. 
(12) 10 B. 842 ; 5 Ind. Dec. (N. 8.) 715. 
(13) %6 Ind. Oas. 23 ; 18 0. W. N. 118. © 
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LAHORE HIGH COURT, 
First CIVIL APPEAL No. 659 oF 1920, 
December 4, 1923. 


Present :—-Mr, Justice Broadway and 
Mr, Justice Abdul Raoof. 


TAFAZZAL BEG alias BADSHAH 
MIRZA—DEFENDANT—APPELLANT 
| versus 


MAJID ULLAH AND OTHERS—PLAINTIFES— 
RESPONDENTS, 


Muhammadan Law—Waki— Wakil, whether can be 
mutwa lli— Wak properiy in possession of wakit as 
mutwalli, effect of — Income, major portion of, devoted 
to purposes of waki—Wak{, whether illusory—Dedi- 
cation to mosque, whether public wakf—Civil Procedure 
Cade (Act V of 1908) s. 92, applicability of. 

Under the Hanafi Law a wakif can appoint himself 
the mutwalli of the wakf -created by him, 
[p. 122, ool. 2). 


Where a wakif appoints himself the muiwalli of 
the wakf and remains in possession of the wakf prop. 
erty as such mutwallé and carries out the objects 
of the wag/, the wakf is validly constituted. 


Muhammad Asis-ud-Din Ahmad Khan v. The Legal 
Remembrancer to Government, N. W. P.: and Oudh, 
15 A. 821; A. W. N. (1898) 109 ; 7 Ind. Deo. (N. 8.) 
992, distinguished. 

Where the major portion of the income of tha 
wakf property is diracted to be devoted tothe pur- 
poses of tha wakf, cannot be desoribed as ‘illusory. 


[p. 123, aol. 1] . f 
Pathukutti v. Avathalakutti, 18 M. 66 ; 4 Ind. 


Deo. (N. B.) 756, distinguished. 


A dedication in favour of a mosque is a publio 
wakf, and fails within the purview of section 92 of 
the Oivil Procedure Code. [p. 123, col. 2) 


Mahomed Ismail Ariff v. Hajee Ahmed Moolla 
Dawood, 35 Ind. Cas. 80; 48 O. 1085; 14 A. L.J. 
741; (1916) 1 M. W. N. 460; 20 0. W. N: 1118 ; 20 
M. L. T, 110; 18 Bom. L. R. 611; 31 M. L. J. 290 ; 
940. L, J. 198; 4L. W.269; 9 Bur. L. T, 1415 
8 L. B. R. 517 ; 43 I. A. 127 (P. 0.), followed. 


First appeal from the decree of the District 
Judge, Delhi, dated the 21st January 1920, 
decreeing the plaintiffs’ claim. : 

Mr, B. D. Kureshi, for the Appollant, 


Lala Tirath Ram, for the Respondents, ` 
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JUDGMENT .—This was a suit brought 
under section 92 of the Civil Procedure Code 
by three members of the Muhammadan com- 
munity of the City of Delhi for the removal of 
the present mulwalli of a public wakf; for 
the appointment of a new mutwalli ; for 
accounts from the present mutwalls and, 
generally, for the settling of a scheme for the 
management of the trust. One Kadir Bakhsh, 
a resident of Delhi, Kashmiri Gate, made a 
wakf of certain house property for the support 
and maintenance of a mosque, He appointed 
himself the first mutwalli for his life and after 
his death he appointed Badshah Mirza, alias 
Tafazzal Beg, his great-grand-son, under the 
guardianship of his grand-mother Musammat 
Ashraf-ul-Nisa, as the boy was a minor. He 
also appointed 6 naib mutwallis to assist the 
mutwalh in the management and upkeep of 
the mosque. The dedicated house property 
yielded an income of Rs. 22-4-0 por month. 
Out of this Rs, 2 per mensem were provided 
under the deed to be paid to Musammat 
Barkat-ul-Nisa, daughter-in-law of the wakif, 
for her life. Tha rest of the income was 
directed to be utilised for the following pur- 
poses :— 

(a) Remuneration of one of the six mut- 
wallis who would undertake to collect 
the rents. 

(b) Purchase of matting for the mosque. 

(c) Providing dols (buckets), rope, eto., for 
the mosque and well, earthen pots and 
fuel, 

(d) Appoinment of a hafiz to teach the 
Quran. ‘ i 

(e) Appoinment of a moazzan, 

(f) Feeding the poor during the Ashra 
Muharram ; and 

(g) If any balance remained in the hands of 
the mutwatls after remunerating himself 
ib was to be utilised for the purchase of 
property to be added to the endowed 
property, 

Kadir Bakhsh acted as the first mutwalli 
and utilised the income for the objects men- 
tioned in the deed. After his death the pro- 
perties came under the management of the 
muiwalli and his assistants ; but it is stated 
iu the plaint that they did not manage the 
wakf as directed in the wakfnama by the 
wakif. It is further stated in the plaint that 

1 0—16 
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after the death of the naib mutwallis Badshah 
Mirza alone continued to realise the rents, 
but he did not spend a single farthing on the 
mosque and in connection with the manage- 
ment of the mosque and in carrying out other 
instructions contained in the wakfnama, but 
that he had all along been spending the 
entire money for private purposes. The plaint- 
iffs called upon him to render accounts of the 
income of the endowed property but he 
refused to doso. Thereupon, the plaintiffs 
made an application under section 92 of tho 
Civil Procedure Code to the Deputy Commis- 
sioner for sanction to institute a ‘suit against 
the mutwallt, Such permission having been 
granted asuit was instituted on the 23rd of 
July 1919 but owing to non-payment of process- 
fee it was dismissed on the 2ist of August 
1919 with permission to bring a fresh suit. 
Hence this suit was filed on the 30th of 
August 1919, 


The defendant Tafazzal Beg resisted the 
suit and put forward some contradictory 
pleas, In paragraph 1 of the written state- 
ment he totally denied the wakf of the 
property in favour of the mosque. In 
paragraph 3 he, however, alleged that the , 
income of the wakf was not misappro- 
priated but that he had been discharging 
his duties very honestly and in good faith, 
In paragraph 1 of the additional ‘pleas 
he denied the public character of the wakf and 
alleged that it was not enforceable under the 
Muhammadan Law owing to its being uncer- 
tain and vague, In paragraph 2 he further 
attacked the wakf on the ground of its being 
illusory because only a very small amount of 
the income was provided to be spent on the 
mosque, Section 92 of the Civil Procedure 
Code was alleged to be inapplicable owing to 
the private character of the wakf. In para- 
graphs 5 and 6 of the written statoment he, 
however, admitted that he had been appointed 


the permanent mutwalli by the wakif on 


account of his near relationship and in para- 
graph 7,he pleaded that the property was 
managed properly and that there was nothing 
to justify the institution of the suit, The 
statement of the defendant was taken on oath 
before the framing of the issuesin which he 
completely adiitted the existence of the wakf 
but denied its public character. The substance 
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of that statement is to be found in the follow- 
ing passage :— 

“ The property is nob mine, itis wakf but 
nota public wakf. Tho deed provides for 
certain expenditure connected with the 
mosque, Thisis nob a public matter. 
I now spend money according to the 
wakfnama or rather more upon the 
mosque. ” 

Of the assistant meutwallis only Muhammad 
Ishak has survived. He has been examined on 
behalf of the plaintiffs in the case as a witness. 
The significant passage is to be found in his 
deposition :— 

“T am a Naib Mutwalli, Four other 
mutwallis are dead. I worked as mutwalls 
until about 12 years ago. The mosque 
had an income of Rs. 24 per mensem then, 
About Rs. 15 or 16 per mensem was 
spent on the mosque. We saved enough 
money to buy two shops and a kotha with 
balcony for Rs, 600 and added them to 
the mosque. ” 

As to the present condition of the mosque 
he stated that the walls were broken down ; 
that the mosque was badly in need of repair ; 
‘that the property bought was in need of re- 
pair; and that Musammat Ashraf-ul-Nisa 
herself had complained of the conduct of the 
defendant. In addition to this witness there 
werg other witnesses called to prove the mis- 
management of the affairs of the wakf by the 
mutwalli. The Court found against the defend- 
ant on all the points urged by him. It, 
however, refused bo remove him from towaliat 
for the present. The gist of the findings of 
the Court below is contained in the following 
passage to be found in the judgment :— 


“ My conclusions are that this is a public 
trust of a religious nature, that the prop- 
erty described in the deed is wholly 
devoted to the trust with the exception 
of Rs. 2 per mensem ; thatthe trust is 
explicit and not so vague as fo bein- 
capable of execution ; that its instructions 
can readily be understocd and followed 
by the mutwallt ; that the muiwalli is 
bound to account for the whole of the in- 
come when called upon by an interested 
person ; that the defendant has not faith- 
fully executed the trust in the past, and 
that plaintiffs are entiMed to ask for 

| accounts.” 
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` The Court directed the defendant to hand 
over the accounts of the income from the wakf 
property and expenditure on the mosque and 
connected with it from the date he took over 
the trust to the plaintiffs within one month, 
and the plaintiffs were directed to submit a 
scheme within two months for the future 
management of the wakf. The Court further 
laid down that Muhammad Ishak would 
act assistant muéwallt along with two other 
assistant muiwallis to be appointed hereafter. 
Against the decision of the Court below the pre- 
sent appeal has been preferred and Mr. B. D. 
Kureshi has appeared on behalf of the defen- 
dant, The first argument put forward by him ` 
is that, as the wakif remained in possession of 
the wakf property in spite of the execution of 
the document, the dedication never took 
effect and the property continued to be his 
private property. In support of this con- 
tention he has cited the oase of Muhammad 
Aziz-ud-Din Ahmad Khan v, The Legal 
Remembrancer to Government N. W. P. 4. 
Oudh (1), That case has no manner of ap- 
plication to the facts of the present case. In 
that case the wakf was never acted upon and 
the wakif continued to retain possession until 
his death of the property dealt with by the 
deed. In the present case the wakif constitut- 
ed himself the first mutwalli and retained the 
property in his possession as such. The 
evidence tendered in this case clearly shows 
that he acted upon the deed and carried out 
the objects of the wakf in his lifetime and that _ 
the subsequent mutwalli also carried out the 
objects of the wakf. According to the 
Hanafi Law a wakif can appoint himself the 
mutwalli of the wakf created by him, see 
Ameer Ali's Muhammadan Law, Volume T, 
IV Edition, page 441, The rule is thus 
stated there :— . 


“The wakif may lawfully reserve the 
wilayet {the management of the trust) for 
himself ; this is according to Abu Yusaf; 
and Hillal also bas said the same. And 
the Sahib-ul-Hedaya (the author of the 
Hedaya) states this is the approved 
doctrine.” 

There is a slight difference of opinion bet- 

ween Abu Yusaf-and Imam Muhammad, the 
two celebrated disciples of Imam Abu Hanifa, 


(1) N. W. P. & Oudh 15 A. 821; A. W. N. (1898) 
109; 7 Ind. Deo. (N.S.) 922. 
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with respect to the towaliat ofthe wakif, 
According to Imam Muhammad “a wakif will 
not be the trustee unless he has reserved the 
trusteeship for himself at the time of con- 
secration; but according to Abu Yusaf con- 
signment is not necessary in the case of the 
wakif, so even when he does not (expressly) 
reserve the trusteeship for himself, he will 
still be the trustee.” In this case, however, 
the trustee has reserved the trusteeship for 
himself in the deed of wakf. Thus, according 
to both the Imams, the wakif was entitled to 
manage the wakf property as its mutwalls, 
The contention, therefore, has no force and 
must be overruled, 


The next contention put forward before us 
by the learned Counsel is that, as only a small 
portion of the income of the wakf property 
has been directed to be utilised for the pur- 
poses of the mosque, the wakf must be trest- 
ed as illusory and ineffectual, In support of 
this contention the learned Counsel has cited 
the case of Pathukutti vy. Avathalakuit (2), 
The facts of the reported case clearly show 
that it was designed by the so-called creator of 
the wakf to keep the property for the aggran- 
dizement of his family. In the present case, 
as already shown, with the exception of Rs, 2 
per mensem directed to be given to Musam- 
mat Barkat-ul-Nisa, the entire income had 
been directed to be devoted to the purposes of 
the mosque, It is impossible to bold in this 
- case that the wakf was an illusory one, The 
statement of the defendant himself clearly 
shows that the entire income had been spent 
on the mosque, The surviving assistant 
mutwalli, namely Muhammad Ishak, (P. W. 
(2, has also stated that after the death of the 
wakif he worked as mutwalli until about 12 
years ago and that the major portidn of the 
income derived from the dedicated property 
was spent on the mosque. The balance that 
remained in the hands of the mutwallis was 
utilised for the purpose of purchasing prop- 
erty to be added to the wakf property. 
There is other evidence also which shows 
that the wakf had been acted upon by Kadir 
Bakhsh, the first mutwallé, during bis lifetime 
‘and afterwards by the mutwalli and tho 
assistant mutwallis, . 


` ~(2) 18 M. 66; 4 Ind, Deo. (N.B) 756. 


The argument tbat the dedication in favour 
of a mosque isa private wakf and not public 
is futilo as no one eyer alleged that the mosque 
was a privato mosque and that the public had 
no right to congregate therein without special 
permission. The following remark of their 
Lordships of the Privy Council in the case of 
Muhammad Ismail Arif v. Ahmad Moolla 
Dawood (8), to be found at page 1100 disposes 
of this ploa:— 
~" With respect, however, to publie religious 

or charitable trusts, of which a public 
‘mosque isa common and well known 
example, the kazis discretion is very 
wide,” 

From this it is clear that the wakf in quos- 
tion comes within the rule laid down in 
section 92 of the Civil Procedure Code, 

In our opinion the view taken by the 
learned District Judge is correct and no 
valid exception can be taken to the decree 
passed by him. We, therefore, affirm his 
decision, uphold his decree, and dismiss the 
appeal with costs, 

Z. K. Appeal dismis:ed. 


(8) 36 Ind. Cas. 80; 48 0. 1085; 14 A. L. J. 741; 
(1916) 1 M. W. N. 460; 20 O. W. N. 1118; 20 M. D. T. 
110; 18 Bom. D. R. 61); 81 M. I. J. 290; 44 O. L. J. 
i98: AL. W. 269; 9 Bur. D. T. 141; 8 D. B. R. 5115 ° 
48 T. A. 121 (P. C.). 


wema awanan 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT, 


Civil REVISION NO. 2021071923, 
February 16, 1924, 
Present :—My, Kinkhede, A. J. O. 


AYODHYAPRASAD-—PLAINTIFF 
— APPLIGANT 
Versus 
THE SHORETARY OF STATH— 
DEFENDANT—NON-APPLICAN’. 


LA 
Civil Procedure Code (Act V of 1908) s. 115, O. IX, 
7, 2, O. XYII, rr. 2,3, O. XLVIII, r. 1—Process-foes, 
date for payment of—Court, duty of to fio date— Des 
fault— Discretion of Court—-Revision, interference in, 


The Civil Precedure Code contemplates that the 
Court shall fix a time whithin which prooess-fees for 
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summoning a defendant shall be paid, and that the 
suit may bo dismissed if payment is nob meade 
acuortdingly. There is, therefore, a duty oast on the 
Court to fix the time within which prosass-fees 
must be paid, and if default in payment of process- 
feos is duo to the omission of the Court to fix a time 
for payment, the suit should not be dismissed for 
non-payment of process-ieas. 


Tha provisions of O. XVII of the Oivil Proce- 
dure Code should bo liberally construed, particularly 
as there is a latitude given ts the Trial Court to 
make any such order as it thinks ft, in lieu of an 
order of dismissal. 


There are cases In which ;justice requires inter- 
ference in revision aven when another remedy is 
open to the aggrieved party; much more is such 
interference necessary and justifiable when another 
remedy is barred. 


Revision against the order of the Additional 
District Judge, Jubbulpore in M. J. CO, No. 55 
of 1921, dated 22nd June 1923, 


Mr, G. L. Subhedar, for the Plaintiff, 
Mr, G. P. Dick, for the Defendant. 


ORDER.--This Civil Revision arises out of 

a suit brought by the present applicant 
against the non-ap plicant for the recovery of 
Rs. 2,055-2-10, It was instituted on 18th 
November 1921 as an application for permis- 
dion to suein forma pauperis, Tha applica- 
tion was granted on 25th September 1922 and 
was ordered to be registered asa plaint in a 
suit. Defendant's written statement was filed 
on 8rd November 1922 with some documents, 
From time to time adjournments were grant- 
ed to the defendant for producing other rele- 
vant documents, but there was no proper 
compliance with the orders of the Court. 
The case ultimately stood adjourned to 14th 
April 1923 for the same purpose. On that 
_day, however, the suit was dismissed for want 
of prosecution, Mr. P. C. Bose, who appeared 
for the plaintiff all along, having intimated to 
the Court that he had no instructions for that 
day, although the plaintiff had sent a telegram 
to the Court stating his inability to attend 
and requesting for an adjournment. An 
application was subsequently made for restor- 
ing the case to file, Upon this petition the 
Court passed an order directing a notice to 
issue to the non-applicant and fixed the case 
for 22nd June 1928, but did not fix the time 
for payment of process-fee. @n 22nd June 
* 1923 the Court passed the following order :— 


“Applicant with Mr. P. O. Bose. Process 
fee nob paid. Petition dismissed for want of 
prosecution.” 


It is against this order that the present ap- 
plication for revision has been made, I think 
the application must succeed. As pointed 
out in Sadanand v., Nathi« (1), the new Civil 
Procedure Code contemplates that the Court 
shall fix atime within which a process-fee for 
summons toa defendant shall be paid, and 
that the suit may be dismissed if payment is 
not made accordingly. In O. XLVIII, r. 1 (2), 
Civil Procedure Code, it is expressly laid 
down that the Court-fee chargeable for the 
service of any process issued under the Code 
shall be paid within the time to be fixed before 
the process is issued. Itis thus clear that 
there is a duty cast on the Court to fix the 
time, but that the Court had failed to fix the 
time within which the Court-fee on account of 
process was to be paid, The result of this 
failure was that no process was issued for 
want of process-fee to the non-applicant, 
There is nothing to show that atthe time 
when the application same on for hearing on 
29nd June 1923 the plaintiff was questioned 
as to the cause which led to the default in 
payment of the process-fee, and I am, there- 
fore, entitled to presume that the Court sum- 
marily rejected the application without any 
investigation, The Court ought to have call- 
ed uponthe plaintiff to explain the default, 
and if it thought that the default was such as 
could be condoned, if ought to have given 
the applicant an opportunity to pay talbana 
and ordered issue of fresh notice to the non- 
applicant. 


It is contended before me with reference to 
the provisions of section 141 read with 
O. XVII, r. 1, Civil Procedure Code, that this 
was a fit case for excusing the default and for 
granting an adjournment for the hearing of the 
petition. That the Court could have done so is 
clear, The provisions of O. XVII should be 
liberally construed, particularly as there is 


‘latitude given to the Trial Court to make any 


such order as it thinks fit, in lieu of an order 
of dismissal. The plaintiff bas filed an affidavit 
in my Court stating that he had paid Re. 1 to 
his pleader’s clerk for issue of a process to the 
non-applicant. Had the Court below just 


(1) 11 Ind. Cas. 906;7 N, L, R. 114, 
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enquired about this, if would certainly have 
got the explanation then and there, and in all 
probability it would have given plaintiff a 
chance to pay the process-fee necessary for 
the issue of a fresh notice to the opposite 
party. In summarily rejecting the application 
A consider the Court below has taken an un- 
duly restricted view of its authority bo grant 
adjournmevts and to excuse defaults, Taking 
into consideration the magnitude of the claim, 
as also the fact that the suit had been dis- 
missed in the presence of the defendant's 
pleader and consequently plaintiff's second 
suit was barred, the lower Court ought to 
have thought that this case was pre-eminent- 
ly a fit case for granting an adjournment. It 
is contended before me on behalf of the non- 
applicant that I should not interfere under 
section 115 of the Civil Procedure Code. But, 
as observed in Nilkant v, Kasubai (2), there 
are cases in which justice requires interference 
in revision even where another remedy is open 
to the aggrieved party; much moro so would 
interference be necessary and justifiable where 
another remedy is barred. I, therefore, over- 
rule the contention and set aside the order 
dated 22nd July 1923 and direct that the appli- 
cation for restoring the suit to file be enquired 
into and disposed of according to law. I allow 
Counsel’s fea Rs. 30 and direct that the non- 
applicant shall pay the costs of this revision 
to the applicant. Costs in the Court below 
will abide the result, 


Z, K, Order set aside, 


(2) 68 Ind. Cas. 46. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No, 957 oF 1923. 
January 4, 1924, 

Present :—Mr, J ustice Moti Sagar, 


BISHBN SINGH—~Praintire ~APPELDANT 
Versus 
MAHINDAR SINGH AND ANOTHER— 
DEFENDANTS—RESPONDENTS, 


Civil Procedure Code (det V of 1908), s. 47, O. XXI, 
y. 8@~Hoecution of decreemAdjustment not oertified— 
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Suit for declaration that decree has been satisfied, 
maintainability of. 


A suit for a declaration that a deoree has bosn 
satisfied and should not consequently be executed 
against ths judgment-debtor is maintainable, and 
seation 47 of the Civil Procedure Code does not 
operate as a bar to such a suit. 

kanan 


Jaman Ram v. Kishen Ram, 25 Ind. Oas. 642 ; 79 
P. W. R. 1914; 284 P. L. R. 1914; 42 P. R.1914, 
followed. 


Although O. XXI, r. 2 of the Civil Procedure 
Code specifically enacts that an uncertified adjust- 
ment of a decree cannot ba recognised by any Court 
executing the decree, it is implied that it may be 
recognised as such by a Court trying tha matter as 
a regular suit. 


Diwan Singh v. Amir Singh, 5 Ind. Cas. 814; 16 P. 
R. 1910; 18 P. W. R. 1910; 62 P. L. R.1910, fol- 
lowed. 


Second appeal from the decree of the 
District Judge, Amritsar, dated tho 28rd 
January 1923, affirming that of the Munsif, 
1st Class, Amritsar, dated the 30th June 1921 
dismising the claim with costs. 


My. G, 8. Salariya, for the Appellant. 


JUDGMENT —The faots are fully stated 
in the judgments of the Courts below, and it 
is not necessary fo repoat them. here at 
length. Briefly stated, they are as follows :— 

On the 4th of July 1919 one’ Mahindar 
Singh obtained a decree for Rs, 92-8.0 against 
one Bishen Das from the Court of Small 
The decree was put 
into execution, and a warrant for the arrest 
of the judgment-debtor was issued by the 
executing Court. Itis alleged that on the 
12th of May 1920 the judgment- debtor paid 
off the decretal amount, and obtained a receipt 
from the decree-holder. On tho date fixed 
for the hearing of the application for exe- 
cution of the decree the decrec-holder 
was absent, and the application was according- 
ly consigned to the record-room. After the 
expiry of three months from this date the 
decree-holder again put in an appligation for 
execution, The judgment-debtor objected that 
the decree had been satisfied and that the 
decree-holder was not entitled to apply for 
execution, As the payment had not been 
eertified undereO. XXI, r. 2 of the Code 
of Civil Procedure, the execubing Court 
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refused to recognise the payment and directed 
execution to issue, Thereupon the judgment- 
debtor brought this suit for a declaration that 
the decree had been adjusted, and for an 
injunction that the defendant-decree-holder 
should be restrained from executing the 
decree, The Trial Court dismissed the suit on 
the merits. On appeal the learned District 
Judge, without going into the mertits, held that 
the suit was not maintainable under section 
47 of the Code of Civil Procedure, and that 
the question being one relating to execution 
could not be tried in a separate suit. 

Against this decision the judgment-debtor 
has preferred a second appeal, and ib has been 
urged on his behalf that the judgment of the 
Court below is opposed to the authorities of 
this Court, and that it must consequently. be 
set aside. In my opinion this contention is 
well-founded and must prevail, It has been 
held in Diwan Singh v. Amir Singh (1) that 
“although section 258 of the Civil Procedure 
Code specifically enacts that an uncertified 
adjustment cannot be recognised as an ad- 
justment of the decree by any Court executing 
the decree, it is implied that it may be re- 
cognised as such by Court trying the matter 
as a regular suit, and that a suit for a de- 
claration that the decree had been satisfied 
is maintainable notwithstanding that its object 
is to restrain the decree-holder from executing 
the decree.” 

This judgment was followed in a later case 
reported as Jaman Ram v, Kishen Ram, (2) 


where it was held that a suit fora declar- | 


ation that a decree had been satisfied and 
should not consequently be executed against 
the judgment-debtor was competent, and 
that gection 47 of the Code of Civil Procedure 
did not operate as a bar to such a suit. 
Following these authorities, I bold that the 
suit was clearly maintainable and that the 
learned District Judge was wrong in holding 
otherwise. 
I accordingly set aside the judgment of the 
learned District Judge and return the appeal 
. for a decision on the merits. Stamp on 
appeal toebe refunded and other costs to be 
costs in the cause. 4 
`Z, K, Case remanded, 
(1) b Ind. Cas. 814 ; 16 P. R. 1910 ; 18 P. W. R. 
1910 ; 62 P. L. R. 1910. 


(2) 25 Ind. Oas. 642; 49 P. R® 1914; T9 P., W. 
R. 1914 ; 284 P. L, R. 1918 


CALCUTTA HIGH COURT, 
CIvIL RULE No, 448 op 1923, 
February 1, 1924, 


Present :—Mr. Justice Suhrawardy and 
Mr. Justice Page. 


THE BAST INDIA RAILWAY COMPANY 
. -PETITIONER 


versus 


JAGPAT SINGH—OPPposttE- 
PARTY. 


Railways Act (IX of 1890) s. 72, scope of —Risk 
Note, Form B— Loss”, meaning of —Onus of proving 
loss, onus on wham lies. 


The object and effect of s, 72 of the Railwaya Act 
is to limit the liability of the Railway Companies 
during the transit of goods consigned to them for 
carriage and to substitute the obilgations of a bailee 
for the obligations of an insurer of such goods, The 
seotion was enacted to confera benefit upon Rail- 
way Companies and, except in cases where the 
plaintiff admits thatthe goods have been lost, a Rail- 
way Company is not entitled to rely upon the provi- 
sions of the Risk Note which pro tanto exempt it from 
liability unless and until evidence has been adduced 
which satisfies the Oourt that a loss hag ocourred. 
[p. 128, col. 2.) 

The object and effect of section 72 is not to provide 
compensation for pecuniary losses suffered by the 
owners of goods consigned for conveyances to a 
Railway Company, but to lessen the burden of the 
obligation which, prior tothe passing of section 72, 
had lain on Railway Companies as insurers of such 
goods. [p. 129, col. 2.) 


The term “loss, as used in the Risk Note and in 
Ohapter VII of the Railways Aot, does not mean 
pecuniary or other loss suffered by the owner of goods 
through being wrongfully -deprived of the possession, 
use or enjoyment thereof, but means loss of the 
goods by the Railway Company while in transit 
and such ‘‘loss’’ occurs whenever the Railway Com- 
pany involuntarily or through inadvertence loses 
possession of the goods and, for the time being, is 
unable to trace them. The term “logg” denotes a 
fact, not a cause of action. (p. 180, col. 2.) 


A valid causo of action against a Railway Com-, 
pany in India for damages for the nou-delivery of 
goods consigned to it for carriage must be based either 
on contract or on tort, and must arise from the 
breach of some duty owed to tba plaintiff by the 
Railway Company. Proof of the factthat a loss of 
the goods has ocourred may sometimes found, some- 
times defeat, such a cause of action: buta cause of 
aotion for loss without more is not known to the 
law. Non-delivery of goods consigned to a Railway 
Company for conveyance may be duo to the faot that 
the goods are being deliberately detained by the Rail- 
way Company or that they have been misdelivered to 
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some person other than the consignee, or that they 
are “lost, It does not, therefore, necessarily fallow 
that by proving the non-delivery of such goods tha 
“loss” of bha goods is also proved, for non-delivery 
or misdelivery of goods may be due to ‘‘loss” or may 
be due to other causes. [p. 180, col. 2, p. 181, ool. 1.] 


G.I. P. Railway v. Jitan Ram.Nirmal Ram, 19 
Ind, Cas. 440; (1923) Pat. 82 ; 4 P. L. T. 178; 1P. 
TL. R. 169; (1928) A. I. R. (Pat. 285; 2 Pat. 442 and 

Madras and Southern Maharatta Ry. Co. Iid. a. 
Mailat Subbu Rao, 65 Ind. Gas. 754; 48 M. 617; 
(1920) M. W. N. 198; 111. W. 858; 88 M. L.J. 
$60; 28 M. L. T. 49, referred to. 


Proof of non-delivery or misdelivery is by no 
means conclusive evidence as to whether or not a 
loss has incurred. 

Rule against an order of the Subordinate 
Judge, 8rd Court, Hooghly, in S. C. O. Suit 
No. 115 of 1922, 

Babu Mahendra Nath Roy, with Babu 
Ambicapada Chaudhry, for the Petitioner, 
` Babu Santivery Mazumdar, for Babu 
Hemanta Kumar Mitter, for the Opposite 


Party, 
JUDGMENT. 


Page, J.—In this case some import- 
ant and interesting questions are raised in 
respect of the obligations of a Railway Com- 
pany towards the owner of goods consigned 
to ib for transportation, On the 24th Janu- 
ary 1922, twelve tins of ghee were consigned 
to the E. I, Railway at Arrah to be carried to 
Chandernagore, and there to be delivered to 
the plaintiff, the Opposite Party. On the 21st 
August 1922, seven of the tins were delivered 
to the plaintiff ab Chandernagore, but the Rail- 
way Vompany failed to deliver five of the tins. 
The issue in this case is, whether the plaintiff 
is entitled to recover damages for the non- 
delivery of the said goods, The Railway 
Company undertook to carry the goods on 
the terms of a Risk Note which was signed by 
the consignor. The Risk Note was in the Form 
(B) which has been approved by the Governor- 
General in Council pursuant to section 
72 (2) (b) of the Indian Railways Act (Act IX 
of 1890). It ran as follows:— 


Risk Note, Form B. 

(To be used when the sender elects to 
despatch at a ‘special reduced’ or ‘owner's risk’ 
rate articles or animals for which an alter- 
native ‘ordinary’ or ‘risk acceptance’ rate is 
quoted in the tariff), 

Whereas the consignment of twelve tins 
ghee tendered by me|us as per forwarding order 


No. 77194 of this date, for despatch by the 
E.I. Railway Administration or their transport 
agents or carriers to Chandernagore Station 
and for which Ilwe have received Railway 
Receipt No. 77194 of same date,is charged at 
a special reduced rate instead of the ordinary 
tariff rate chargeable for such consignment 
Ilwe the undersigned doin consideration of 
such lower charge, agree and undertake to 
hold the said Railway Administration and all 
other Railway Administrations working in 
connection therewith, and also all transport 
agents or carriers employed by them respect- 
ively over whose Railways or by or through 
whose transport agency or agencies the said 
goods or animals, may be carried from Arrah to 
Chandernagore harmless and free from all 
responsibility for any loss, destraction, or deterio- 
ration of or damage to the said consignment, 
from any cause whatever except for the loss 
ofa complete consignment of one or more 
complete packages forming part of a consign- 
ment due either to the wilful neglect 
of the Railway Administration, or to 
theft by or to the wilful neglect of ifs ser- 
vants, transport agents or carriers employed 
by them before during and after transit over 
the said Railway or other Railway lines work- 
ing in connection thereto or by any other 
transport agency or agencies employed by 
them respectively for the carriage of the 
whole or any part of the said consignment: 
provided the term ‘wilful neglect’ be not held 
fo include fire, robbery from a running train 
or any other unforeseen event or accident.” 


By section 72 of the Railways Act it is 
provided that : “72 (1), The responsibility of 
a Railway Administration for the loss, des- 
truction or deterioration of animals or .goods 
delivered to the administration fo be carried 
by Railway shall, subject to the other pro- 
visions of this Act, be that of a bailee under 
sections 152 and 161 of the Indian Contract 
Act, 1872. 

“ (9) An agreement purporting to limit that 
responsibility shall, in so far as it purports to 
effect such limitation, be void, unless it— 

(a) is in writing signed by on behalf of the 
person sending or delivering to the 
Railway Administration the animals or 
goods, and 

(b) is otherwise in a form approved by the 
Governor-General-in-Council, 
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“(8) Nothing in the Common Law of 
England or in the Carriers Act, 1865, regarding 
the responsibility of common carriers with 
respect to the carriage of animals or goods, 
shall affect the responsibility as in this section 
defined of a Railway Administration.” 

The learned trial Judge found, (1) that the 
Railway Company had not proved that the 
five tins had been lost, and (2) that the 
disappearance. of the five tins was due to the 
wilful neglect of the servants of the Railway 
Company. 

The first contention urged before us on 
behalf of the Railway Company, which is the 
petitioner, was that in order to obtain the 
benefit of the Risk Note ib was not incumbent 
upon the Railway Company to prove that the 
goods were lost, inasmuch as the Railway 
Company admitted that the goods were 
and, that the only issue in the case was 
whether such loss was due to the wilful 
neglect of the Railway Company or of its 
servants, the onus of proving wilful neglect 
lying on the plaintiff, In my opinion, this 
contention is unsound. In order to appreciate 
the object which the Legislature had in view 
in enacting Chapter VII of the Railways Act, 
“it is necessary to, ascertain what has been 
the history of the law relating to carriers by 
rail in this country. The first legislation on 
the subject is that contained in Act XVII of 
1854, section 11 of which is as follows: ‘The 
liability of such Railway Company for loss or 
injury to any articles or goods to be carried by 
them other than those specially provided for 
by this Act, shall not be deemed or construed 
to be limited, or in any wise affected by any 
public notice given, or any private contract 
mada by them: but such Railway Company 
shall be answerable for such loss or injury 
when it shall have been caused by gross 
negligence or misconduct on the part of their 
agents or servant’: This continued to be the 
case until the passing of the Carriers Act 1865 


and er poorer J.) that ene Companies in 
India were common carriers, and liable as such, 
that is to say, as insurers of goods delivered to 
fhem...... We now come to the Railways Act of 
1879, section 2 of that Act gontains the fol- 


(i) 4B. L R. 0.6.97; 14 W. R. O. 6, 11, 


lowing provision: ‘Nothing in the Carriers Aot, 
1865, shall apply to Carriers by Railway’. I 
cannot read these words in any other sense 
than as repeating all the provisions of the 
Carriers Act which relate exclusively fo Oar- . 
riers by Railway and confining the operation of 
the remaining provisions to Carriers other 
than Carriers by Railway, so that by the 
repeal of so much of the Carriers Act as relat- 
ed to Railways, and that of the whole of the; 
Railways Act of 1854, the liability of carriers 
by Railway asit stood before the Acts of 1854 
and 1865 was restored.......[t follows that 
after the passing of the Act of 1879 the 
liability of Carriers in India, including 
Carriers by Railway, was, not limited to a 
liability for negligence, but was a liability. as 
insurers of the goods delivered to them” (Per 
Petharam, C. J., Chogemul v. Commissioners 
for ths Improvement of the Port of Calcutta (2), 
see also Changa Mal v. The Bengal North- 
Western Railway Oo. (8), and Irrawaddy 
Flotilla Co. v. Bugwandas (4). The object 
and effect of section 72 of the Railway Act of 
1890 was, in my opinion, to limit the liability 
Railway Companies during the transit of 
of goods consigned to them for, carriage, and to 
substitute the- obligations of a bailee for the 
obligations of an insurer of such goods which, 
prior to the passing of that Act, were imposed 
upon them under the Common Law. Bee- 
tion 72 of the Railway Act 1890 was enacted 
to confer a benefit upon Railway Companies, 
and, in my opinion, except in cases where the 
plaintiff admits that the goods have been lost, 
a Railway Company is not entitled to rely 
upon the provisions of the Risk Note which 
pro tanto exempt it from liability, unless and 
until evidence has beet adduced which satis- 
fies the Court that a loss has occurred (see 
Ghela Bhoi Punsi v. E. 1. R. (5), E. I. R. v. 
Nilkanta Roy (6), and G. I. P. Railway Com- 
pany y. Jitan Ram (1). In the last case 
Mullick, J., observed:—"It is clear that upon 


| Ind. Das, (N. B.) 285 
3) GP. R 


(4) 181. A. 191; 18 O. 620 (P. O.). 6 Bar. P.O. J. 
40; a Ind. Jur. 408 & 549; 9 Ind, Deo. (N. B.} 418 


K ‘63 Ind. Oas. 241; 45 B 1201; 28 Bom. L. R. 


Pate) 22 a oe 679; 414 576,190. L.J. 142; 
19 0. W. N 

(7) 72 Ind. on 440; (1929) Pat. 82; 4 P. L. T. 178 ; 
1 P, Le R. 169; (1928) ALR. (Pat) 285; 2 Pat. 449. 


(2) 180. aar BSP 4409 ; 
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this special contract, the burden of proof lies 
in the first instance upon the defendants, that 
is to say, they must first prove that there was 
such loss as is contemplated by the first part 


of the Risk Note, and when have doneso the ably be attributed to the term “loss” 


plaintiff to 
“wilful “neg: 


servants as 


onus will be shifted upon the 
ue to thé 


show that the is due 6 6 
lect of the defendants or their 


provided in the latter part.” 


(See also Æ. T. R, v. Kanak Behari Hal- 
dar (8).) 


It was further contended that, if it was in- 
cumbent upon the Railway Company to prove 
that the goods were “lost” within the mean- 
ing of that term as used in the Risk Note, the 
Railway Company had discharged thé onus 
which lay upon it by proving that the goods 
in question had not been delivered to the con- 
signee, It was urged that “loss” as contem- 
plated in the Risk Note meant loss to the 
owner, and that such loss accrued whenever 
the person entitled to possession of the goods 
was wrongfully deprived of such possession by 
reason of the non-delivery, or the mis-deli- 
very of the goods or otherwise, 


It was admitted and urged by both parties, 
—in my opinion, rightly —~that the same con- 
struction must be put upon the term loss, in 
the Risk Note and in the sections which com- 
prse Chapter VII of the Railways Act, 1890, 


Now, a distinction is drawn between suits 
for non-delivery of goods consigned to a carrier, 
-and suits for compensation for the loss of such 
goods in Articles 30 and 81 of the first Schedule 
“to the Limitation Act (Act IX of 1908), and, 
if the proper meaning to be attributed to the 
term “loss” is, that for which the Railway 
Company contends, the learned Vakil who 
appeared for the Railway Company was con- 
strained to admit, not only that the word 
‘destruction’ in the Risk Note and in section 72 
is mere surplusage, but also that it would fol- 
low that whore goods consigned for_oucriage 
were not duly delivered because, for example, 
such goods were being deliberately detained by 
the Railway Company, or had been misdeli- 
vered to a person other than the consignee, or 
. had been converted by the Railway Company 
fo its own use, in each of such cases the 
Railway Company would be entitled to pray 
in aid the provisions of section 72 which 


(8) 44 Ind. Cas. 691; 220. W. N. 622 at pe 624 
I Cenk 


limits its liability in respect of “Joss” to that 
of a bailee, 

In my opinion, the meaning for which the 
Railway Company contends cannot reason- 
either 
in the Risk Note or in section 72 and the kind- 
red sections of the Railway Act 1890, 


In the course of the argument in Hearn v. 
L. & S. W. Ry. (9), in which case the question 
arose whether goods the delivery of which 
had been delayed were lost within the mean- 
ing of that term used in the analogous pro- 
visions of the Carriers Ach, 1830, S. I. Baron 
Martin put this question to Counsel, “Sup- 
pose a person delivered to a porter at a rail- 
way station a casket of jewels, and in conse- 
quence of his refusal to forward it the casket 
remained for some time atthe station, would 
that be a “loss” within the Act ?” and Baron 
Alderson asked, “Suppose the goods were 
known by the carrier to exist, but were not 
ia by him for a month, would that be 

“loss” within the Act?” An affirmation 
that, in such circumstances, the goods have 
been “Jost” surely involves a distortion of 
the meaning of the word so extravagant as to 
approach an abuse of the English language, 
That judicial authority is not wanting in sup- + 
port of the construction of the term “lost ” 
for which the Railway Company contends 
would appear fo be due, if I may say so with 
great respect, to the fact that the intention of 
the legislature in enacting Chapter VII of the 
Railway Act of 1890 has not always sufficient- 
ly been borne in mind. The object, and, in 
my opinion, the effect of section 72 was not 
fo provide compensation for pecuniary losses 
suffered by the owners of goods consigned 
for conveyance to a Railway Company, but to 
lessen the burden of the obligation which, 
prior to the passing of section 72, had lain on 
Railway Companies as insurers of such goods, 


In my opinion, the construction whioh 
Baron Parke put upon the term “loss” in 
Hearn v. L. & 8. W. Ry. Oo. (9) (supra) is cor- 
rect, and the same interpretation should be 
given to the term in the Risk Nete and in 
section 72 of the Railways Act. Baron 
Parke, in giving the judgment of the Court, 
which was to the effect that “where goods 


(9) (1865) 10485, 793 at p. 799; 80. L. R. 597; 24 
L. J. n 1800; 1 Jur. iN 8.) 286; 159 B. R. 660; 102 
R. R. 838. 


an 
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which ought to be declared and are not decla- 


red are detained by a carrier without. being 
lost by hi ig liable for such detentian,”’ 


observed: “the Statute then proceeds to 
enact that no carrier shall be liable for 
the loss of, or any injury to, any of 
the enumerated articles. This does not 
mean theloss of the monies of the carrier, 
but the loss of the article itself, or injury to 
it. In ordinary parlance, this appears to 
mean the loss by the carrier of the articles 
committed to him, or injury to them, whilst 
in his care, not the loss sustained by the owner 
by non-delivery of the article in due time or 
altogether, or the loss of the use of the article 
by him. By the term “ the injury ” is clearly 
meiant the injury fo the article itself 
Ur ana and the reason of the law must be 
considered as being to protect the carrier, not 
in all cases where the owner of the articles 
sustained adamage from the neglect of the 
carrier to carry, but in cases of a similar 
nature to those recited, where the chattel was 
either abstracted altogether, or taken from 
the place where it ought to be, and was in- 
capable of being delivered at the time it ought 
to be by reason of that sort of loss, We 
think this is the true construction of the 


* clause and the carrier is exempted only from 


being responsible fora loss by him of the 
particular articles named.” The same inter- 
pretation was given to the term loss” in 
Millan v. Brasch (10), The facts in that oase 
were that on 13th November 1879 the plaint- 
iff delivered to the defendants, who were 
carriers, for hire from London to Rome, a 
trunk to be sent from London to Liverpool by 
rail, and thence to be shipped to Italy. 
Through the negligence of the defendants’ 
servants the trunk was placed in a vessel 
bound for America and was shipped to New 
York. The mistake was not discovered until 
15th December 1879. The issuein the case 
was whether the trunk had been “ lost,” and 
Lindley, L. J., in giving the judgment of the 
Court observed : “ The result comes to this; 
if goods which ought, to be declared and are 
not declared are lost, whether temporarily or 
permanently, the carrier is protected from 
liablity for their loss and its consequences, 
But whether goods not permanently lost are 


(10) (1883) 10 Qe Bo D. 142; B2 We Je Q. Bs 127 ; 47 
Es T, 685 ; 31 R. 190 ; 47 J. P. 180. 


are lost within the meaning of the Carriers Act, 
must depend upon whether they have been 
lost by the carrier as distinguished from lost 
to the owner : See Hearn v L. & S. W. Ry. Co. 
(9) (supra) ; and this, again, must depend on the - 
facts of each particular case, If the carrier 
temporarily loses the goods, and delivers 
them within a reasonable time after he dis- 
covers them, he will not be liable; but if he 
keeps them after he has recovered them, 
the Carriers Act will not protect him from 
such consequent breach of the duty. The 
obligation on the part of the carrier to 
deliver the goods will remain or revive, and 
he will be responsible for future breaches 
of that obligation...... As we understand the 
facts, the plaintiff’s trunk was shipped and sent 
to New York as Hamburge’s case, and was 
ineapable of being traced and found until the 
mistake in the substitution of one package for 
the other was discovered ; and the carriers 
had lost possession of the trunk, and did not 
in fact know where it was nor what had be- 
come of it. This was, in our opinion, a “loss” 
of the trunk by the Carriers,” 

In my opinion, the term “loss ” as used in 
the Risk Note and in Chapter VII ofthe Rail- 
ways Act does not mean pecuniary or other 
loss suffered by the owner of the goods 
through being wrongfully deprived of the poss- 
ession, use or enjoyment thereof, but means 


loss of the goods by the Railway Company 
while in transit, and such “loss” occurs 


whenever the Railway Company to which the 
goods have been consigned for conveyance 
involuntarily, or through inadvertence, loses 
possession of the goods, and for-thetime being 
ig unable to trace them. The term ~ loss ” 
denotes a tact, not a cause of action. A valid 
cause of action against a Railway Company in 
India for damages for tha non-delivery of 
gocds consigned to it for carriage must be 
based either on contract or on tort; and 
must arise from the breach of some duty 
owed to the plaintiff by the Railway Company. 
Proof of the fact that a loss of the goods has 
occured may sometimes found, sometimes 
defeat, such a cause of action: But a cause 
of action for loss without more is not known 
to the law. Non-delivery of goods consigned 
to a Railway Company for conveyance may 
be due to the fact that the goods are being 
deliberately detained by the Railway Company 
or that they have been misdelivered to some 
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person other than the consignee, or that they 
are ‘' lost”, Ib does not, therefore, necessarily 
follow that be paving te non-delivery_of 
Buch goods the “loss” of the goods is also 
proved, { for non-delivery or misdelivery of 


goods may be due bo Joss,” or may be due 
to other causes. 


The question as to what is the meaning of 
the term “ Joss ” in Risk Note (B) and in sec- 
tion 72 of the Railway Act does not appear 
up till now to have arisen in the Calcutta 
High Court, In Civil Rule No, 972 of 1922 
my brothers Rischardson and B. B, Ghose, in 
a case where damages were claimed against 
the Assam Bengal Railway Company for non- 
delivery of goods consigned to it for transpor- 
tation, held that it was incumbent upon the 
plaintiff to prefer a written notice of his claim 
to the Railway Company in accordance with 
the provisions of section 77 of the Rail- 
way Act. In the course ot his judgment, 
Richardson, J., observed: “I have indicated 
that in my view a claim for compensation for 
non-delivery includes the case of the loss of 
the goods just as much as the case of the de- 
tention of the goods. If that be so, it seems 
to follow that the statutory notice is a condi- 
tion precedent to a verdict being taken on that 
alternative footing, because on that footing the 
goods may have been lost. Ifit be conceded, 
though I do not decide, that where goods are 
wrongfully detained by a Railway Company no 
notice is necessary under section 77, a plea by 
the Company of want of notice must at least 
be met on that ground, and the Court must 
be asked to find that the goods were being 
detained, and were not lost when they ought 
to bave been delivered. Where detention is 
not pleaded or put in issue, a claim simpliciter 
for compensation for non-delivery must be 
understood as including or involving a claim 
for the loss of the goods within the meaning 
of section 77.” 


The ratio decidend: of that case is consistent 
with the construction which I have placed 
upon the term “loss” in the Risk Note, 
although the interpretation to be given to the 
ferm did not directly arise for determination 
in that case, 

The view which I have expressed as to the 
meaning of the term ‘lose ” in the Risk Note 
and in section 72 is supported by three recent 
decisions of the Allahabad High Court 


Secretary of State for India v. Jiwan (11), E.L. 
R.v. Kishan Lal (1%, E.I. R. v. Makhan 
Lal (13), The same meaning has been attri 
buted to the term “loss ” by the Patna High 
Courtin E. I. RB, v.Kali Charan Ram (14), by 
the Chief Court of the Punjab in Changa Mal’s 
case (3), (supra) ; in the’Bombay High Court 
by Kajiji, J., in G. 1. P. Ry. v. Bam Chunder 
Jagannath(15), and in the Lahore High Court 
by Abdul Raoof, J, in Hill Sawyers 4 Co., v. 
Secretary of State (16), In each of the last 
two cases, and in G. I. P. Ry. v. Jitan Ram 
(7), however, a Division Bench has held that 
“loss” means loss to the owner or consignor 
of the goods. Itis to be observed that, where- 
as Jwala Prosad, J. in E.I. R. v. Kali 
Charan’ Ram(14), (supra) held that when goods 
are not delivered by the Railway Company 
they are not “lost,” Mullick, and Bucknill, 
JJ. in G. I. P. Ry. v. Jitan Ram (T), (supra) 
held that goods whioh are not delivered or 
are misdelivered are “ lost ” within the mean- 
ing of that term as used in Risk Note 
(B) and in sections 72 and 80 of the Railways 
Act. As I construe the term Joss, with great 
respect to these learned Judges, Iam unable 
to accept either of these propositions as being 
correct. It appears to me that itis equally 
inaccurate to affirm that goods which are not, 
duly delivered, or have been misdelivered, are 
lost, as to assert that th ey are not lost, The ° 
true view wotild seem to be that in either 
case the goods may or may not be lost, and 


that proof of non-delivery or misdelivery is 

by no means conclusive evidence as to 

ar not a loss has occurred. Indeed, I go 
further, and beg leave to State that, in my eh 


opinion, from such evidence alone an inference 
could not reasonably be drawn that the goods 
had been lost. Ib was, moreover, conceded 
by the learned Judges who decided the case of 
G. I. P. Ry. v. Jan Ram (7) (supra) 
“that if loss to the owner was meant, then 
there was no necessity for any referenge to 
liability for destruction of the goods.” “St 


(11) Ti Ind. Gas. 609 ; 46 A. 880; 21 A. Ln Ja 290; 
(1928) A. L R. (AJ) 426. 

(12) 73 Ind. Oas. 986 ; 45 A. 680% 21 ALL. J. 
488; 9 O. and A. D. R. (A) 531; (1924) A. LRAT 

(18) 74īInd. Oas. T 45 A. B75; 21 A. L.J. 515; 
(1928) A. I. R. (A) 69 

(14) 69 Ind. Oas. ii (1992) Pat. 145; 8 P. L.T, 
215; (1922) A. Ļ R. (Pat.) 106. 

(15) 49 Ind. Cas, $96 ; 48 B. 386; 21 Bom, L. R. 6. 

(16) 61 Ind. Cas, 926 ; 2 1.138; 8 D, J. 297. 
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On the other hand, the Madras High Court 
in the case of Madras Southern Mahratia 
Railway Company v. Subba Rao (17) 
finding itself unable to accept the view that 

the term “ loss ” in the Risk Note (B) includes 
" destruction, deterioration and damage”, held 
that “if goods entrusted tothe care of the 
Company cease to have any resemblance to 
the goods of the description which they under- 
took to carry, it seems to us that the Com- 
pany should be held to have lost the goods.” 
Seshagiri Ayar, J., was of opinion that the 
term “loss” bore the same meaning in section 
19 as that attributed to “total loss” in a 
policy of insurance. But, with great respect, 
the obligations undertaken by an insurer 
under a policy of insurance differ foto coelo 
from those undertaken by a Railway Company 
under a contract of carriage, such as that 
contained in Risk Note (B). The Railway 
Company undertook to carry the goods as a 
bailes on the terms of the Risk Note, but the 
insurer under a policy of insurance is notin 
any sense a bailee of the goods covered by the 
policy, his undertaking being that he will 
indemnify the assured in respect of the pecu- 
niary loss which the assured may suffer by 
reason of the happening of any or every 
specific peril seb out in the contract of 
Insurance, 


For the reasons which I have given, I 
have been unable to persuade myself that the 
construction which was put upon the term 
“Joss ” in the last mentioned cases is correct, 
and I am unable to adopt it, The question then 
arises, were the five tins which the Railway 
Company failed to deliver in this case “Jost” 
in the sense which I have indicated? In my 
opinion,.the only inference which can reason- 
ably be drawn from the evidence adduced at 
the trial is that the goods in question were 
lost, and there was no evidence which would 
justify the finding of the learned Judge that 
the five tins were not lost. 

i 


In these circumstances, the only issue which 
remains is whéther the loss of these five tins 
was due to the wilful neglect of the Railway 
Company, or of ‘its servants, as provided in 
the Risk Note. Thè learned Judge has decided 
that issue in a manner adverse to the Railway 


(17) 65 Ind. Cas. 754; 48 M. 617; (1920) M. W. N. 
199, 11 L. W. 358; 88 M, L. J. 360; 28 M. L, T, 49. 
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Company. Was there evidence from which- 
the learned Judge could reasonably have arriv- 
ed at that conclusion? Having regard to the 
following facts, namely, that ghee is a perish- 
able article; thatthere was no satisfactory 
evidence adduced bo prove that the five tins 
were put into wagon No. 34395 at Dinapur; 
or that they arrived at Asansole; and that no 
attempt was made by the Railway Company's 
servants between 11th February, when the 
wagon arrived at Asansole and the 28th April 
to ascertain whether the goods loaded in the 
wagon were safe and sound, I am unable to 
hold that there was not evidence adduced be- 
fore the learned trial Judge which would justi- 
fy him in finding that the loss of the goods was 
due to the wilful neglect of the Railway 
Company's servants, The other findings of the 
learned trial Judge. are not callenged. In 
these circumstances, the rule, in my opinion, 
should be discharged with costs, 


Suhrawardy, J. :—I agree, The rule is f 


discharged with costs, We assess the hearing 
fee at two gold mohurs, 


S, D. Rule discharged. 


kee 


LAHORE HIGH COURT, 
First CIVIL APPEAL No, 227 oF 1918, 
June 9, 1923, 


Present :—Mr, Justice Harrison and 
Mr. Justice Zafar Ali, 


BHAGAT RAM—PrAINTIFY—APPELLANT 


VErsus 
RAGHBAR DIAL AND oTHERS— 
DEFENDANTS-—~ RESPONDENTS, 


Pre-emption—Acquiesconce — Person taking active 
part in registration of sale.deed, whether barred from 
suing. 


The mere presence of & person at the time of regis- 
tration of a aale-deed is not sufficient to prove his ao- 
quiescence in the sale so as to debar him from suing 
to pre-empt the bargain. 


But a person who is not a merely a silent speota- 
tor of the registration but takes an active part in 
collecting the purchase-money and in getting the 
sale-deed registered must be deemad to have acquies- 
oed in the sale and is precluded from pre-empting it. 


Vou. 79] 
BHAGAT RAM ¥, RAGHBAR DIAL 


First appeal from the decree of the Sub- 
ordinate Judge, Ferozepore, dated the 29th 
of November 1917, decreeing the claim. 


Mr. Manohar Lal, for the Appellant. 
Bakhshi Tek Chand, for the Respondents, 


JUDGMENT.—Certain property was sold 
by one Raghbar Dial ostensibly for Rs, 55,000. 
the deed was executed on the 8th of September 
1918, and registered on the following day, the 
two rival pre-emptors, Bhagat Ram and Ghasi 
Ram, brought two suits to pre-empt the prop- 
erty, Bhagat Ram urging that Re. 22,000 only 

~had been paid and Ghasi Ram that Rs, 22,500 
was the price which actually passed. Both sued 
on the ground of relationship and Bhagat Ram 
being the nearer relation was given a decree 
conditional on payment of Rs, 55,000 the full 
amount, In this decree no mention whatever 
was made of Ghasi Ram although he had been 
impleaded during the course of the suit. A 
separate decree was passed in his favour that 
if Bhagat Ram did not pay the money within 
time and his suit was dismissed, he was en- 
titled to pre-emption payment of the same 
sum, Bhagat Ram has paid the money, and 
at present we are only concerned with two 
cross-appeals by Bhagat Ram and the vendee 
of the three grounds in Bhagat Ram’s appeal 
only one has been pressed, namely, that the 
order as to costs is inequitable, this being that 
the plaintiff is to pay the vendee’s costs, The 
vendee has pub in lengthy grounds relying on 
the fact that a review application had been 
aut in to save limitation, and, claiming any- 
how that his appeal should be treated as a 
cross-objection to which heis certainly en- 
titled as explained in Bawa Singh v. Thakur 

ingh (1). We take this appeal of the vendee 
=- first. 


He has dropped the ground that one 
Chanan Mal, son of Daulat Ram, a co-par- 
cener inthe vendeo’s family, should have 
been impleaded, and has confined himself to 
three points, the first being that the pre- 
emptor Bhagat Ram acquiesced in the sale and 
ig, therefore, debarred from bringing this suit. 
This point has been found against the vendee 
by the Trial Court. The important evidenca 
is that of five witnesses, Nanak Chand and 
Ram Pal, soribes of the sale-deed, Bhoja 


(1) 67 Ind. Cas. 479 ; 4 U. P. L, R. (N.) 80. 
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Ram, Suraj Mal and Raghbar Dial, the vendor. 
There are obher witnesses whose evidence bas 
been rejected on the ground of their relation- 
ship and of their being interested in the result 
of the litigation, Taking the evidence of these 
five men, Nanak Chand merely says that he 
and Ram Pal wrote the deed, that he did not 
see Bhagat' Ram or Ghasi Ram when the 
deed was written and, although he attended 
at the time of registration, he does not re- 
member who were present. Ram Pal, on the 
other hand, says that Bhagat Ram fetched him 
to write the deed and was present when the 
deed was written. He also says that Bhagat 
Ram was present before the Sub-Registrar and 
that he consented to the sale at the time, 
In order to explain the evidence of Nanak 
Chand not being in his favour, Counsel points 
out that the plaint of Ghasi Ram, the rival 
pre-emptor, was written by a petition-writer 
named Nanak Chand and he urges that this 
must be the same man though no question 
was put on the subject. Bhoja Ram says that 

he was present at the time the money was 

paid, that Bhagat Ram fetched him and was 
present at the time of registration and at the 
time the money was paid and that Bhagat 
Ram helped to put the money in the carb and 

to take it away to the City. Surajmal gives 

similar evidence. 


He says that Bhagat Ram was there when 
the money was being counted and that he 
did not see him with the vendor when the 
money was taken from the Registration Office 
to the bazar. Raghbar Dial who, in our opinion, 
is by for the most important witness says that 
Bhagat Ram helped him to collect the money 
and was present at the time of registration.’ It 
is alleged that he is on bad terms with the 
pre-emptor Bhagat Ram bub so far from there 
being any enmity he says himself that he still 
does business for his cousin Bhagat Ram and 
we see no reason to assume thatythere is any 
such enmity, especially as hé also says that he 


is on friendly terms with him, 


The learned Senior Subordinate Judge in 
considering this evidence dealt with it in 
the first instance in the case of Ghasi Ram 
and has come to the conclusion that it proves 
nothing more than the mere presence of 
Ghasi Ram and tlfat this is not sufficient to 
establish aequiescence. He has not dealt 
with it at any length so farasit relates to 
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Bhagat Ram. Asa matter of fact, it is very 
much stronger with regard to Bhagat Ram 
than it is with regard to Gbasi Ram, In addi- 
tion to what has been quoted above, there is 
the additional fact, noticed by the Subordinate 
Judge, that Ganeshi Lal, father of Bhagat Ram, 
had acquiesced in the sale, This faot comes 
from the evidence of Raghbar Dial, fhe vend- 
or, who states positively that at the time the 
sale was negotiated and the deed was written 
both the uncles, Ganeshi Lal and Jagan Nath, 
were present, The position, therefore, so far 
as Bhagat Ram is concerned, is that his father 
had assisted in the negotiations and, even if the 
evidence of Ram Pal regarding his presence at 
the time the deed was written be ignored as 
it is not borne out by the evidence of his 
brother poetition-writer, it is established by 
evidence, which we consider disinterested and 
reliable, that he was not only present at 
the time of the registration but that he 
actively assisted in fetching and taking away 
the money and in counting itab the Sub- 
Registrar's office. The evidence in contradic- 
tion has not been relied upon by Counsel for 
the respondent and we are of opinion that it 
is of no value whatever. 


Both sides have quoted Mahmud Bakhsh v. 
Hassan Bakhsh (2), and both urge that it is in 
favour of their respective cases. Itis quite 
clear that mere presence ab the time of regis- 
tration is not sufficient to prove acquiescence, 
But whereas bere we have the fact that the 
father of the pre-emptor had taken an active 
part in the negotiations, that the pre-emptor 
himself assisted in collecting the money and 
was not merely a silent spectator of the actual 
registration but book an active part there also 
and where he has delayed as here in bringing 
his suit up to the last possible moment, we 
are of opinion thas all these facts taken to- 
gether point conclusively to such acquiescence 
throughout as must have influenced the vendee 
in congluding the transaction. It is, of course, 
urged that the bargain was concluded in the 
sense that the sale-deed had been written and 
it is nó doubt a very different matter to nego- 
tiate the bargain and to take an active part 
in the concluding stage of registration. But 
taking everything together and considering 
the relationship of the parties, the fact tbat 


(2) 11 Ind. Oas. 708; 7 P. R.11919%; 289 P. LIR, 
T911 ; 155 P. W. R. 1911. * 
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Raghbar Dial’s evidence clearly supports the 
contention of the vendees and that he is not 
only a mere relation but also ison friendly 
terms with the pre-emptor and the nephew of 
the pre-emptor’s father who assisted in ar- 
ranging the sale, we find that Bhagat Ram 
did acquiesce and is, therefore, debarred from 
bringing this suit. 

We, therefore, accept the appeal and dis- 
miss the plaintiff’s suit with costs. 


We also dismiss the appeal dealing with the 
costs awarded by the Trial Court and direct 
that the costs of the defendants-vendees will. 
be paid throughout by Bhagat Ram, plaintiff, 


Z. K. Appeal dismissed, 





ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL Nos, 1246-48 oF 1922, 
February 18, 1924, 

Present :—My. Justice Mukerji. 


ALI HUSAIN AND orHERS—DEFENDANTS—~ 
APPELLANTS 
VErSUS 


SYED MAZAHTR HUSAIN—PLAINTIFE 
-—RESPONDENT. 


Custom—Abadi—Ryois, right of, to transfer site of, 
house—Mauza Datiana, Muzaffarnagar District 
Laches of some cu-sharers, effect of--Jivil Procedure 
Cede (Act V of 1908), s. 100—Appeul, second Custom 
question of —High Court, power of. 


A 
It is always open to the High Court in second 
appeal to sea whether an opinion on custom whioh 
has been pronounced by the lower Courts was or was 
not basad on sufficient evidence. 


Mukhammad Kamil vy. Imitaz Fatima, 4 Ind. Oas. 
457; 8: A. 557; 100. L. J. 297;11 Bom. L R. 1210 
140. W. N.59; 19M. L.J. 697; 13 0.0. 188 ; 86 
I. A. 210 (P. O0), distinguished, 


Ram Bilas v. Lal Bahadur, 20 A. 311; A. W. N. 
(1908) 1123; 5A. D. J. 456; 4 M. I 'T, 169: Faiyas 
Ali v. Rekhab Das, 61 Ind Cas; 24 ; 19 A. Ya J. 104, 
followed. ; 


A custom which permitsa ryot’ in a village to 
transfer not only the matorials of his house but 
also the site on whioh the house stands oan be recogs 
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nised only when thera is absolutely olear evidence 
to that offeot. 


No such custom prevaila i in mauza Datiana in the 
Muzaffarnagar District. 


Where some of the oo-sharas have negleated to 
take staps to avoid transfers made by people who are 
nothing but ryots in the village, their laches cannot 
affeat the rights of the other oo-sharers in the vil- 
lage. 


Ram Bilas v. Lal Bahadur, 3) A. $11; A. W.N. 
(1908) 113 ; 5A. L. J. 456 ; 4 M. L. T. 169, followed. 


Second appeal from the decree of the Sub- 
y ordinate Judge of Muzaffarnagar, dated the 
10th of May 1922. 


Messrs. E. A. Howard and M. A. Aziz, for 
the Appellants, 


Messrs, S. A. Haidar and Iqbal Ahmad, for 
the Respondent, 


JUDGMENT :—This appeal and the con- 
nected appaals Nos. 1247 and 1248 of 1922, 
are concerned with only one question, namely, 
whether the evidence that was adduced in the 
Court of first instance by the appellants 
should have been held to be sufficient to prove 
the custom set up by the appellants, namely, 
one in the village of Datiana, by which a 
ryot could transfer not only the materials of 
his house but also the site over which the 
house stood. 


The case has been ably argued on both 
sides, Mr. Agha Haidar, has taken a prelimin- 
nary objection to the hearing of the appeal, 
He argued, on the authority of a sentence to 
be found in the case of Muarmmad Kamil v. 

Imtiaz Fatima (1), that a question of custom 
was a question of fact and this Court could 
not go into it in second appeal. It appears 
that in the ease before their Lordships of the 
Privy Council a custom had been set up and 
had been negatived by both the Courts in 
India. It is a parctice with the Privy Council 
not to allow a question of fact to be re-opened 
on which the Courts in India have agreed to 
pronounce the same opinion, It was with 
respect to such a matter that their Lordships 
remarked that they would not go into the 
question of custom, The question did not 


(1) 4 Ind. Oas. 457; 81 A. D57 £ 10 0. L. J. 295 11 
Bom. L. R. 1210 ; 14 O. W. N. 59 ; 19 M. I. J. 697; 
18 O. 0. 183 ; 86 I, A. 210 (P. O.), 
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arise with reference to section 100 of the 
Civil Procedure Code with which I have to 
deal in this case, A regular string of authori- 
ties in this Court has held that it is always 
open to the High Court in second appeal to 
see whether an opinion on custom which hag 
been pronounced was based or not on suffici- 
ent evidence. The case of Ram Bilas v, Lal 
Bahadur (2) distinctly held this, There are 
subsequent cases foo and one of them is that 
of Faiyaz Ali v. Rekhab Das (3). I, there- 
fore, overrule the preliminary objection and 
allow the appeals to be argued on the merits, 


To begin with, the village in question has 
been found by the lower Appellate Court to be 
a purely agricultural village. On this point 
nothing has been addressed fo me to indicate 
that this was not acorreot finding. Indeed, 
this finding has not been challenged in the me- 
morandum of appeal. I have ascertained with 
reference to the Census statistics of the last 
Census of 1921 that Datiana has a population 
of 2,499 souls, Hvidently there is a very large 
population of ryots in the village as all these 
2,500 souls could not be the proprietors, When 
a question of custom arises, one in the first 
instance likes to look into the wajib-ul-arz to 
see whether it has anything to say or not on 
it. The wajib-wl-arzes in the present case are 
two in number, namely, one prepared in 1873 
and the other in 1863. The wajib-ul-arz of 
1863 in para, 14 olearly lays down that the 
adadi or the village site is the property of the 
zemindars alone, It shows that when a ryot 
comes to live in the village he has to pay a 
present (Rasum). When he goes away he 
can take away the materials provided these 
have not been supplied to him by »the 
landlord. The wajib-wl-arz of 1873 does 
not specifically say anything on the position of 
the ryots but it declares that they render such 
service as their caste would permit, 


It has been urged that these wajib-ul-arzes 
are really the handiwork of the cemindars 
and that there is no binding authority on the 
ryots. This is, however, not a correct view 
of the matter. They are supposed to have 
been prepared by authorities who are anxious 
to note down all the customs prevailing in the 
village, 


(2) 304 ae E W. N. (1909) 1121; BA L. Je 
46614 M. LT 


(3) 61 Ind, “Case re 19 A. Ln J. 104. 
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Tt is conceded that the names of the ryots 
are not to be found in the kkewats, The ryots 
are certainly not proprietors of an inch of 
the soil of the village, There was a partition 
in the village in 1895, and, as would be ex- 
pected, the ryots were no party tothat parti- 
tion. The question then is whether, in the 
circumstances of this particular case, the 
appellants have succeeded in proving that 
there is such a custom inthe village by which 
they are entitled to sell the property of 
another set of persons, namely, the zemindars. 
There can be no doubt that there have been 
oases in which the existence of such a custom 
has been recognised ; but such a custom can 
be recognised only when there is absolutely 
clear evidence to tbat effect. 


As I have said, there was a partition in 
the village in 1895 and the village was divided 
up. All co-sharers would not be as careful to 
guard their rights as some of them. Some 
may be neglectful and others may be on their 
guard, Ifsome of the co-sharers have ne- 
glected to take steps fo avoid transfers made 
by psople who are nothing but ryots in the 
village, their laches cannot affect the rights 
of the other co-sharers in the village, These 
are matters which must be borne in mind 
before we examine the evidence in this con- 
nection. The remarks of Stanley, C. J., in the 
Full Bench case of Ram Bilas v. Lal Baha- 
dur are very very instructive. A man 
may say, wellin such and such cases I 
have been neglectful of my rights but why 
should I not ‘keep an eye over my rights in 
future,” That is exactly an attitude which 
may be lawfully taken by the co-sharers of 
the-village. 

In this case there are 36 sale-deads, Forty-six 
were produced but 10 of these were not prov- 
ed. Twenty out of these 46 related to transfers 
which took place within 12 years of the suit. 
Thus, they were transfers of recent times and 
transfers which could yet be impeached and 
the transferees ejected by the landlords. Who 
knows but the present three cases may he 
only test cases brought before suits should be 
brought in respeot of the other cases ? Out of 
the 46 cases of sale, 15 were made by persons 
who were either zemindars or muafidars in 
the village. Thus, we are deft with only, as 
the learned Subordinate Judge has remarked, 
14. sales, which are more than 12 years’ old. 
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I have already remarked that the village is a 
very large one, It has a population of about 
2,500 souls. Which among these ryots have 
been transferring their house, is a matter, 
which would not always come to the know- 
ledge of the landlords, The learned Munsif 
got prepared a statemont ina tabulated form 
as to how these sale-deeds stood. He found 
that in 10 cases the sale-deeds affected the 
property of absentee landlords. This may 
account for some of the sales. Now, the ques- 
tion remains whether these 11 sale-deeds 
which undoubtedly relate to transfers made 
more than 12 years before the institution of - 
the present suits should be taken as sufficient 
evidence to establish a custom in the village 
in question. Having regard to the largeness 
of numbers of the ryots, I am clearly of 
opinion that these instances are wholly in- 
adequate. Mr, Aziz who has taken great 
pains over these cases has pointed out to ma 
that in several of the cases some of the co- 
sharers attested the sale-deeds. Now this at- 
testation does not necessarily signify that the 
attestating co-sharers believed that the ryots 
had, under a custom, the authority to trans- 
fer semindars’ property, namely, the sites 
of the house. On the other hand, thas 
attestation may show and probably does 
show that, the purchaser was anxious to 
have the consent of the landlord so that 
in future trouble might be avoided. If 
the village had been small and if there had 
been 11 ancient sales something might be 
said as to the sufficiency of this evidence, But « 
where there are about 2,500 ryots, 11 ancient 
sales will not eslablish a custom, which is 
supposed to take away another man’s property, 
As I have already said, if a man has been . 
neglectful of his rightsin certain cases that 
does not mean that he should be compelled to 
forego his remaining property, There are two 
judgments but none of these judgments show ’ 
that any custom of transfer of the sites of the 
houses by ryots was recognised by them, Tha 
sale certificate and the Dakhalnama only prove 
that a ryot made a mortgage and his property 
was sold. 


Two learned Judges of the Courts below in 
thoroughly painstaking judgments have dis- 
credited the custom and my reading of the 
evidence leads me only to support their 
opinion, 
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I hold that the evidence adduced in the 


circumstances was not sufficient to establish. 


the custom contended for. 


The appeal fails and is dismissed with 
costs, 


Z. K. Appeal dismissed. 


MADRAS HIGH COURT. 


CIVIL REVISION PETITION No. 855 OF 
1922, 


October 24, 1923, 


< 


Present :-—Mr. Justice Odgers. 


THE MADRAS AND SOUTHERN 
MAHRATTA RAILWAY Co., LTD,— 
DEFENDANT—PETITIONER. 
versus 
B. KRISHNASWAMI CHETTY — 
PLAINTIFF—RESPONDENT 


Railways Act (IX of 1890) ss. 72, T6—Risk Note 
poly B—Loss of goods—Damages, suit for—Burden of 
proof. 


In a suit to recover damages from a Railway Com. 
pany for loss or daterioration of goods consigned to 
the Company for carriage under Risk Note Form B, 
the onus is upon the plaintiff to establish how the 
loss or deterioration was caused. He must prove 
wilful neglect of or theft by Railway servants, before 
any question of robbery from a running train is 
reached, this being an exception to wilful neglect. 
the mere fact that tha Railway sets out to prove 
robbery from a running train and fails will not 
reliave the plaintiff of the initial onus. 


BBC. I. Railway Co. v. Ranchodlal Chotalat 
d Co., 52 Ind. Cas 516 ; 48 B. 769; 21 Bom. L. R. 
7179; Narayana Aiyar v. South Indian Ry. Co, Lid., 
75 Ind. Cas. 260;18 L. W. 922; (1928) M, W.N. 
131; Madras & Southern Maharatia Ry. Co., Lid. v. 
Matiai Subba Rao, 55 Ind. Cas.754;48 M.617; 
(1920) M. W. N. 198; 11 L. W. 858 ; 88 M. D. J. 860; 
28 M. L. T. 49, relied on. 


Petition under section 25 of Act IX of 1887, 
praying the High Court to revise the decree of 
the Court of the Subordinate Judge of Bezwada, 
in 8, C. suit No. 45 of 1922, 

Messrs. Brightwell and Morseby, 
Petitioner. 

Mr. Narayana Atyar, for the Respondent, 

10.18 


for the 


JUDGMENT ,—This is a revision petition 
to revise the judgment of the Subordinate 
Judge of Bezwada in a suit wherein the 
plaintiff sued the Madras and Southern 
Mahratha Railway Company for damages 
for the loss of abaleof towels which was 
consigned to him by one Ayyalu Naidu of 
Madras for carriage to Bezwada. The bale 
was lostor rather wasnot delivered to the 
consignee, The value of the article conveyed 
is claimed as Rs. 261-5-7 plus Rs. 1-8-0. The 
plaintiff also claimed the estimated profit on 
the sale of this bale in Bezwada Rs, 37-8-0, 
The latter item, I think, he is not entitled to re- 
cover as there is no evidence that he put the 
Railway on notice that this amount would be 
claimed. The consignor unfortunately con- 
signed these goods underthe Risk Note Form 
B under which he undertakes to hold the Rail- 
way Company free from all responsibility for 
loss except for loss due to the wilful neglect 
of the Railway Administration or to the 
theft by or to the wilful neglect of its ser- 
vants. Wilful neglect is whittled down not to 
include fire or robbery from a running train, 
The Risk Note, it is obvious, throws all the 
onus on the plaintiff. But the defendants in 
the lower Court assumed the onus of proving 
that the loss had been caused by robbery from 
a running train. The learned Subordinate 
Judge held that the defendant Company had 
failed in this attempt, aud Mr, Srinivasagopala- 
chari who appears for them does not make 
any effort to say that this finding is wrong, 
One would have thought that the Railway 
would have been content to let the plaintiff 
try to discharge the extremely heavy onus 
that lies upon him under this contract, The 
learned Subordinate Judge says! bd 


“The special plea raised by the defendant 
has not been proved. I am inclined to 
hold that the bale was lost by the negli- 
gence, eto., of the defendant.” 


It was obviously practically impossible for 
the plaintiff to prove wilful negligence by the 
Railway Company. I have exaimned the evid- 
ence and all that was proved was that when 
the train was stopped at Ongole and the Guard, 
D. W. 2, went to check the seals he found the 
doors of one of the eovered vans open and 4 
articles missing and the plaintiff’s bale was 
one of them. One is very much tempted to 
think that where the Railway Company has 6 
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or 6 of its servants travelling in the train it is 
not necessary to look to any outside agency to 
found a case of theft. But I cannot say that 
that has been established by evidence. Ina 
similar case in B. B. 40, I. Railway Company 
v. BRanchhodlal Chotalal @ Co. (L), which 
also arose on this Risk Note B the learned 
Judges point out that though the defendants 
have failed to prove theft from the running 
train, the onus is, of course, still on the plaint- 
iff to prove neglect or theft by railway ser- 
vants. This, they point out, should have been 
done before any question is reached of robbery 
from a running train as that, namely, robbery 
from a running train, is an exception to wilful 
neglect. It has also been established in 
Narayana Aiyar v, The South Indian Railway 
Company, Ltd. (2), that the onus is upon the 
plaintiff to establish how the loss or deteriora- 
tion was caused though there the Risk Note was 
Form H, The case in The Madras and Southern 
Mahratta Railway Co. Lid. v. Mattai Subba 
Rao, (8) cited by the learned Counsel for the 
defendant does not seem to me to touch the 
case. I am, therefore, with great reluctance 
constrained to come to the conclusion that the 
plaintiff has no remedy on this Risk Note B on 
the evidence as it stands. The suit must, 
therefore, be dismissed. The question is whe- 
ther I should inflict costs on the plaintiff, 
The defendant, as stated, attempted to prove 
loss by robbery from a running train and 
assumed that onus at the trial and failed, 
This is, as I pointed out, wrong. I do not 
think that the plaintiff suffered any prejudice 
from that procedure, but, on the whole, I am 
inclined to dismiss the suit without costs, 


Z, Ks Suit dismissed, 


(1) 52 Ind. Cas. 616; 43 B. 769; 21 Bom. L.R. 779. 
= 2 T5 Ind. Cas. 260; 18 L. W. 822; (1923) M. W. 
81 


(8) 65 Ind. Cas. 754 ; 43 M. 617 ; (1990) M. W. N. 
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LAHORE HIGH COURT. 
Crvit REVISION No. 428 op 1923. 
Desember 14, 1923, 


Present :—-Mr. Justice Martineau, 


SUNDAR MAL--PLAINTIFP --PETITIONER 
Versus 
KAMAL DIN AND otauRs—DEFENDANTS— 
RESPONDENTS, 


Provincial Small Cause Courts Act (IX of 1887) 
Sch. II, Art. 35 (it)—Suti to recover value of tree cut 
and removed by defendant, nature of ~Suit, whether 
cognisable by Small Cause Couri. 


A guit to recover to value of a trea alleged to have 
been out and removed by the defendant from the 
plaintiff's field falls within the purview of Articole 85 
(ii) of Schedule II to the Provincial Small Cause 
Courts Act and is, therefore, not cognisabla by a 
Small Cause Oourt. 

Ram Prasad Pramanik v. Sricharan Mandal, 41 
Ind. Cas. 276; 27 ©. L. J. 694; 210. W. N. 1109, 
relied on. 

Petition under section 25 of the Small 
Cause Courts Act, for revision of the decree 
of the Subordinate Judgo, 3rd Grade, and Judge, 
Small Cause Court, Hoshiarpur, dated the 
9th February 1923, dismissing the claim with 
costs, É E 


Sheikh Niaz Muhammad, for she Petitioner. 
JUDGMENT, -—Tho plaintif sued for 


Rs. 25 for the value of a tree alleged to have 
been cut and removed by the defendants from 
plaintiff's land. The suit appears to have been 
tried by the lower Court in its capacity as a 
Small Cause Court as there was an order by 
the Senior Subordinate Judge sending the case 
to the Small Cause Court. The suit has been 
dismissed, and the plaintiff has applied to this 
Court for revision. 


The ease is one falling under Article 35 the 
(ii) second Schedule to the Provincial Small 
Cause Courts Act, as the defendants’ act, for 
which the plaintiff asks for compensation 
amounts to mischief or theft. See Ramprosad 
Pramanik v. Sricharam Mandal (1). The lower 
Court had, therefore, no pawer to try the case 
as a Small Cause Court. 

Further, it seems that no evidence has been 
taken. No witnesses were produced in Court, 
s A 41 Ind. Oas. 276 ; 21 0. W. N. 1109 ; 2370. D, 


Vot. 79) 
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and although a Commission for local investiga- 
tion was issued there is no report of the Com- 
missioner, The lower Court is wrong in think- 
ing that the Commissioner made a report that 
the tree was outside the plaintifi’s field. The 
report which the lower Court is referring to is 
a report made in a case brought by the plaintiff 
against another defendant, and is not one made 
in the present case. 

I accordingly accept this application, set 
aside the decree, and direct the lower Court 
to re-try the case in its capacity as the Court 
of a Subordinate Judge. No order as to costs 
in this Court. 


Z. K, Decree set aside, 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 


SECOND CIVIL APPEAL No. 164 oF 1922. 
December 8, 1923. 
Present :--Mr, Baker, J. O. 


VARDHMAN-—DEFENDANT—-APPELLANT 
VeTSUS 
Messrs, RADHAKISHAN and JAIKISHAN 
—PLAINTIFFS— RESPONDENTS, 

Principal and agent- Fraud by agent—Princi pal, 
liability of, to third persons. 

A principal is liable to third persons in a oivil suit 
for the fraud of his agent acting within the scopa of 


his authority whother the fraud is committed for the 
benefit of the prinojpal or for the benefit of the agent. 


Sherjan Khan v. Almuddi, 84 Ind, Cas. 598 ; 48 0. 
511; 200. W. N. 969; 230. L. J. 225; Lloyd v. 
Grace Smith £ Co., (1912) A.O. 716; 81 L. J. K. B. 
1140 ; 107 L. T 681; 56 5. J. 723; 28 T. L. R. 5i7, 
relied on. 

Appeal against the decree of the District 
Judge, Nimar, in Civil Appeal No, 84 of 1921, 
dated the 9th December 1921. 


Mr. V. V. Chitale, for the Appellant. 
Mr, S. B. Gokhale, for the Respondents, 


JUDGMENT:—tThe facts of this case are 
simple. The plaintiff and defendant are firms. 
There were dealings between them. In the 
course of these dealings the plaintiff paid 
Rs. 3,000 to one Kesholal, an employee of the 
defendant's firm, Kesholal ran away with the 
money, and the only question is who is to 
suffer the loss. 


Both the Courts below have found that 
Kesholal was acting as defendant’s agent and 
defendant must, therefore, bear the loss. The 
defendant makes this second appeal. 


The lower Appellate Court has found that 
Kesholal had express authority to receive the 
money, the plaintiff was, therefore, justified in 
making the payment to him and the defend- 
ant is liable for it. 


It is admitted that Kesholal was in the 
employ of the defendant’s firm and he used 
to go to the Railway Station to receive and 
despatch consignments, and that he was em. 
ployed in weighmené of cotton, ete. Thera 
is also evidence that it is customary at 
Khandwa to pay money to the known ser- 
vants of firms without any special authority, 
In the present case ib is admitted that 
Kesholal was sent along with one Bharmal, a 
boy, who was a relation of the manager of the 
defendant's firm, to take money from the 
plaintiff, and a letter was also sent with them, 
The money was not then paid and the letter 
was taken back, If this letter had been pro- 
duced, it would have been shown whether the 
money was to be paid to Kesholal or to Bhar- 
mal, Kesholal returned on subsequent dates 
without the letter and asked for money. For 
various reasons the money was not paid for 2 
or 3 days and ultimately ib was paid to him by 
the plaintiff and he made away with it, 


I do not think that sufficient grounds have 
been shown for differing from the view of 
the learned District Judge that Kesholal was 
the agent c‘ the defendant. The learned 
Counsel for the appellant relies on the case of 
Gopal Chandra Bhattacharjee v. Secretary of 
State for India (1), which lays down that a 
master is liable for the fraud of his servant 
committed in the course of his service and for 
the master’s benefit, though itis not neces- 
sary that the benet should accrue to the 
master ; and that a master is not liable for 
misconduct of the servant committed for 
the servant's own private benefit. Although 
this case has not been expressly overruled, 
there is a later case of the same High 
Court, Sherjan Khan v. Alimuddi (2), in 
which it is held that the principal is liable 


(1) 1 Ind. Cas. 35 ; 86 O. 647; 180. W. N. 619. 
(2) 34 Ind. Cas. 598 ; 48 0.511; 20 C. W. N. 263; 


28 C. L. J. 225. 
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fo third persons in a civil suit for the 
frauds and other malfeasances of his 
agent in the course of his employment al- 
though the principal did not authorise or 
justify or participate in, or, indeed, know 
of such misconduct or even if he forbade 
the acts or disapproved of them, The princi- 
pal is not liable for the torts or negligenoes of 
his agent in any matters beyond the scope of 
the agency unless he has expressly authorised 
them to be done, or he has subsequently adopt- 
ed them for his own use and benefit; and 
the case in Gopal Chandra Bhattacharjee v. 
Secretary of State for India (1), is mentioned as 
one of those recognising the doctrine that acts 
of fraud by the agent, committed in the course 
and scope of his employment, form no excep- 
tion to the rule whereby the principal is held 
liable for the torts of his agent, even though 
he did not, in fact, authorise the Commis- 
sion of the fraudulent act, and some of the 
dicta in Gopal Chandra Bhattacharjee v, Seere- 
tary of State (1) are stated to bs based on a 
misapprehension of the expression “ for the 
master’s benefit”. This case is based on the 
decision of the House of Lords in Lloyd v. 
Grace Smith d Co. (8) which lays down that 
the principal is liable for the fraud of his agent 
acting within the scope of his authority, 
whether fraud is committed for the benefit of 
the principal or for the benefit of the agent, 
The only question, therefore, is whether 
Kesholal was acting as the agent of the defen- 
dant when the payment was made to him, In 
view of the fact that he had been sent to 
collect the money before witha letter from 
the defendant and that nothing had oceurred 
in the interval between that and the pay- 
menteto the plaintiff, to show that his autho- 
rity had been revoked, I am of opinion that 


“the plaintiff was justified in regarding him as 


the agent of the defendant, in so far as the 
payment of the money was concerned. 

It has been contended that the plaintiff 
ought to have been put on his guard by the 
fact that on his subsequent visits Kesholal 
had not brought the letter, but the letter 
having oce been brought the plaintiff would 
naturally assume that Kesholal had authority 
to receive money unless the defendant gave 
the plaintiff a notice to the contrary, In 


(2) (1912) A. C. 716 ; 81 D. J. IÙ B. 1140; 107 D. 
T. 6815 56 B. J. 728 ; 28 T. L. R. 547, 
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these circumstances, I am of opinion that the 
view of the lower Courts is right and should 
be confirmed. In view of the remarks in 
Sherjan Khan v. Alimuddi (2), I do not think 
that ib is necessary to discuss fhe ruling in 
Gopal Chandra Battacharjee v. Secretary of 
State for India (L), in which the facts are not 
the same as they are here and were of a 
samewhat peculiar nature, 


The appeal is dismissed with costs. 
Z. K. Appeal dismissed, 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 264 of 1922, 
January 10, 1924. 


Present : —Mr, Justice Broadway and 
Mr, Justice Zafar Ali, 


VIR SINGH AND KEHR SINGH—~ 
PLAINTIFFS—APPELLANTS 
versus 
NIHAL CHAND AND OTHERS— 

DEFENDANTS—RESPONDENTS, 


Preemption, suit for—Acquiescence — Estoppel— 
Lease taken by pre. emptor from vendeo— Partition pro- 
ceedings, participation in. 


The action of a pre-emptor in taking on lease from 
the vendee a portion of the land sold cannot be treat- 
ed as acquiescence inthe sale so as to debar him 
-from suing to pre-empt the sala; nor does his parti- 
cipation in partition proceedings instituted by the 
vendee operate to have that affect. 


Thamman Singh v. Jamal-ud.din, T A. 449; A. W. 
N. (1885) 70; 4 Und. Deo. (N.B) 689, relied on, . 


Fateh Chand v. Kirpa Singh, 18 Ind. Oas. 661; 48 
P. R. 1912; 76 P. W. R. 1912; 45 P. I. R. 1919; Idris 
v. Skinner, B6 Ind. Cas. 723; 82 P. R. 1919 ; 45 P. W. 
R. 1919; 126 P. L. R. 1920 (P.0.) Kishan Lalv. 
Ishri, 28 A. 287; A. W. N. (1905) 260, distinguished. 


Second appeal form the decree of the Addi- 
tional Judge, Lahore, dated the 20th Desem- 
ber 1921, reversing that of the Senior Sub- 
ordinate Judge, Lahore, dated the 6th May 
1921, and dismissing the plaintiffs’ suit, 


Sardar Kharak Singh, for the Appellants. 
Diwan Mehr Chand, for the Respondents. 


Von; 79) 
VIR SINGH v. NIHAL CHAND 
JUDGMENT.—This appeal has arisen 


out of a suit for pre-emption brought by two 


brothers, Kehr Singh and Vir Singh, in respect ` 


of a transfer of land under a deed of sale dated 
the 24th January 1919. The suit was 
brought three days before the expiry of the 
period of limitation fixed by the Statute. 
The consideration was Rs, 10,500 as entered 
in the deed of sale, 


The Trial Court granted the plaintiffs a de- 
cree on payment of Rs. 10,500 but this decree 
was set aside on appeal by the vendees, by 
the Additional District Judge. It was held 
that the plaintiffs were estopped from bringing 
a suit on the following grounds: — 


(1) That subsequent to the sale one of the 
pre-emptors Kehr Singh, had taken a portion of 
the land sold from the vendee under a lease. 


(2) The said Kehr Singh was present 
throughout certain partition proceedings initia- 
ted by the vendees; and 


(3) He actually received possession of the 
land which fell to his share and the share of 
his brother, Vir Singh. 


For these reasons the learned Additional 
District Judge beld that Kehr Singh himself 
was - estopped from bringing the suit and fur- 
ther that Vir Singh was also estopped inas- 
much as Kehr Singh had been acting through- 
out on his behalf. 


Against this decision the pre-emptors have 
come up to this Court in second appeal 
through Mr, Kherak Singh, 


Reference had been made to Kripa Ram 
v. Gur Bakhsh (1), but the learned Vakil did 
not think it necessary to lay the case before 
us. He relied mainly on Thamman Singh v. 
Jamal-ud-Din (2), which to some extent is 
in his favour. Mr. Mehr Chand on behalf of 
the respondents: basted his case on Fatek 
Chand v. Kirpa Singh (8), Idris v. Skinner (4), 
and Kishan Lal vw. Ishri (5), Fateh Chand v. 
Kirpa Singh (3), does not assist the learned 
Vakil. The facts there were entirely different 


(1) 2 P. R. 1898. 
(2) TA. 442; A. W. N. (1885) 70; 4 Ind. Oas. (N.S.) 
66 


9. 

(8) 18 Ind. Cas. este 48 P, R. 1912; 
1912 ; 45 P. L. R 

(4) 56 Ind. Oas. "Tagi 82 P. R. 1919; 45 P. W. R. 
1919 ; 126 P. L. R. 1920 (P. 0.: 

(b) 28 A. 287; A W.N. (1905) 260. 


16 P. W.R. 
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from the facts of the present case, There it 
was held that the pre-emptors had taken part 
in the sale negotiations. Idris v. Skinner (4) 
has really no bearing on the case before us. 
Their Lordships of the Privy Council were 
dealing with a defence set up by persons who 
were practically vendees. In the present case 
the situation is quite different. In Kishanlal 
v. Ishri (5), it was held by Banerji, J., that in 
a suit for pre-emption based on custom, when it 
was found that the pre-emptor had knowledge 
of his right and wasalso aware of the sale, 
but notwithstanding this accepted a lease of the 
land, the acceptance of the lease amounted to 
such an acquiescence in the sale as would bar 
his right to sue. No reason was given for the 
conclusions therein arrived at and in the pre- 
sent case we are unable tosee that Kehr 
Singh’s action in taking on lease a portion only 
of the land sold can be treated as acquiescence 
in the sale itself either on his own account or 
on behalf of his brother. Similarly, Kehr 
Singh’s presence throughout the partition 
proceedings in the present case did nob, 
in our opinion, estop him from bringing 
the present suit. In any event, we cannot see 
how it could possibly act as an estoppel against 
Vir Singh. In this view of the case the 
appeal must succeed, 


Mr, Kharak Singh attempted to go behind 
the finding as to the consideration-money but 
was compelled to concede that the finding was 
one of faot. 


The appeal is, therefore, accepted and the 
plaintiffs’ suit decreed with costs throughout, 
The sum of Rs. 10,500 should be deposited in 
the Court of first instance on or betore the 
10th of February 1924. We have fixed this 
period as it was the same period that was fixed 
by the Trial Court within which the money 
was paid according to the learned Vakil. In 
the event of the money not being paid within 
time the suit will stand dismissed with 
costs. 


Z. K. Appeal accepted, 
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NAGPUR JUDICIAL 
COMMISSIONER'S COURT, 


SECOND CIVIL APPEAL NO, 150-B oF 1922, 
December 5, 19238. 


Present :—Mr. Baker, J, C., Mr. Kotval, 
A. J. Q. and Mr. Prideaux, A. J. O. 


Mt. SHEOKABAI—~PraIntire— 
APPELLANT 
VETSUS 
GANPAT AND OTHERS--~DEFENDANTS— 


RESPONDENTS. 
Hindu Law—Adoption—W idow re-married, whether 
can give son in adoption. 


The Hindu Law does not provide for there-marriage 
of a Hindu widow; on ra-marriage, therefore, a 
widow's connection with the family of her husband 
ceases and she has uo power, after re-marriage, to 
give in adoption her son by her first husband, unless 
the latter bad expressly authorised her to do go. 


Case law discussed. 


Second appeal against the decree of the 
Additional District Judge, Akola, dated the 
18th October 1921, in Civil Appeal No, 19 
of 1921. ` 

Mr, 4. V. Khare, for the Appellant, 

Mosers, P. C, Dutt and R. B. N. G. Bose, 
for tho Respondents. 


JUDGMENT. —Plaintif No. 3, the pre- 
sent appellant, states that she is the owner of 
field Survey No. 85 of Mouza Nandura, that 
she leased this out to plaintiffs Nos, 1 and 2 
for five years at Rs. 250 per year, and that 
the léssees were pub in possession, but some 
three months before the sult the defendants 
obstructed their cultivation and dispossessed 
them of the field, 


The suit was, therefore, originally filed for a 
permanent injunction, and subsequently a 
prayer for possession of the field was added. 
Defendants Nos. 1 and 3 are lessees of defend- 
ant No. 3. They contend that plaintiff No, 3 
is the widow of the original owner Mahadu, 
She took defendant No. 2 in adoption on 22nd 
January 1917 at Nandura. The adoption 
deed was written on the same date but it 
could not be registered owing fb Sheokabai’s re- 
fusal, The plaintiffs then filed an application 
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amending the plaint, wherein they stated 
that even if the adoption took place, ‘it is 
invalid as the defendant No. 2's natural 
mother bad re-married before it took place, 
and that defendant No. 2 was in law an 
orphan and had neither parent to give him- 
in adoption. The fact of the re-marriage 
was admitted, buf it was pleaded that this did 
not invalidate the adoption, 


The findings of the Trial Court may be sum- 
marised as follows. In spite of the 2nd 
defendant’s mother’s re-marriage, she was 
competent to give him in adoption and the 
adoption was not invalid on that account. 
In Berar, for a widow to adopt after her hus- 
band’s demise the husband's authority is not 
necessary. A widow can also adopt unless 
her husband had prohibited her from doing so. 
As regards the factum of adoption, the Trial 
Court held against it. It further held that 
there was nothing to show the defendant No. 2 
was enjoying the property after the adop- 
tion. The plaintiffs’ were given a decree for 
possession of the field. 


On appeal the lower Appellate Court found 
the adoption proved. It, therefore, reversed 
the decree of the Trial Court and dismissed 
the plaintiffs’ suit. Against this decision the 
present appeal bas been filed. 


It is here contended inter alia that defendant 
No. 2’s mother having re-married before the 
adoption, such adoption is invalid. It is also 
argued for the appellant that the power of ad- 
option is derived from the Hindu Law texts, 
collected by Mayne in his Hindu Law, at page 
137, and that a widow in giving her son exer- 
cises not an independent but a delegated autho- 
rity, The authority to give or take comes from 
fhe husband and a wife cannot give a son 
away without her husband's consent when he 
is alive: see Rangubai v, Bhagirathibai (1), It 
bas been held by the Bombay High Court in 
Panchappa v. Sanganbasaw a (2), that a Hindu 
widow has no power, after her re-marriage, to 
give in adoption her son by her first 
husband, unless be has expressly authorised 
her to do so. This case was considered by 
the same High Court in Putlabat v 


(1) 2 B. 877; 1 Ind: Deo. (N. S.) 67 
ion” 24 B. 89; 1 Bom. L. R. 543; 12 Tad. Dec. (N.S.) 


A 


Vou, 79] 
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vy. Mahadu (3) which lays down: * Assuming 
that the mother has by Hindu Law a right to 
give her son in adoption the Hindu Widows 
Re-marriage Act (KV of 1856) does not afford 
any indication that the Legislature intended to 
deprive her ot it.” Ina recent case Fakir- 
appa Veerbhadrappa v. Savitrewa Sang- 
appa (4), the case of Panchappa v. Sangan- 
basawa (2) was followed, and that of Putlabai 
v. Mahadu (3) was overruled, This sase was 
heard by a Full Bench, 


For the respondents Basorey v. Ballabh- 
dass (5), Sitaram v. Laxman (6), and Appa v. 


>> Damdia (7) are quoted, But these cases do 


not deal with the question befare us but deal 
with the effects of the Hindu Widows Re- 
marriage Act and the widow's right on the 
re-marriage to her busband’s property or to 
the property left by her son born of her first 
marriage, the son having died after the 
re-marriage. 


The reasoning to be found in the judgment 
in the case of fakirappa Veerbhadrappa v. 
Savitrewa Sangappa (4) has our concurrence. 
The Hindu Law did not provide for the re- 
marriage of a Hindu widow. On re-marriage 
a widow’s connection with the family of ber 
husband, connection necessary in the act of 
adoption, ceases, and we agree with the latest 
ruling of the Bombay High Court that such 
an adoption as is found to have taken place in 
the present case is opposed fio the fundamental 
principles of Hindu Law. The result is that 
ethe adoption of the second defendant by the 
present appellant is invalid. We allow the 
appeal, set aside the decree of the lower Ap- 
pellate Court and restore that of the Trial 
Court. The respondents will pay the appel- 
~lant’s costs in all three Courts. : 


Z. K, Appeal allowed, 
($) 1 Ind. Oas. 659; $8 B. 107; 10 Bom. D. R. 
1184. 
(4) 69 Ind. Cas. $18; 28 Bom. I. R. 482. 


8 Ind. Gas. 1156; 6 U. L. R. 171. 
19 Ind. Oas. 188;8 N. L. R. 128. 
47 Ind. Cas. 647; 14 N. L. R. 149. 
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LAHORE HIGH COURT, 
CIvIL BEVISION No. 539 or 1993. 
January 8, 1924, 

Present — Mr, Justice Moti Sagar. 


SARDARI LAL AND ANOTHER—PLAINTIFFS 
—-PETITIONERS 
versus 


MOHAR SINGH AND otHERS— 
DEFENDANTS- —RESPONDENTS, 


Civil Procedure Code (Act V af 1908),0. XVI, r. 1— 
Summonses to witnesses, party, right af to- Application 
made at late stage— Court, whether can refuse applica- 
tion— Procedure. 


A party toa suit is entitled as of right to sum- 
monges for his witnesses. So long as an application 
is made after the institution of the suit, the Court is 
bound to issue the summonses. If the application 
is made at such a late stage of the proceedinga that 
the witnesses cannot be served, the Court may refuse 
to adjourn the case for their attendance, but, it bas 
no power to refuse to issue summonses. 


Bhagwat Das v, Debi Det, 16 A. 218; A. W. N. 
(1894) 45 ; 6Iud. Dec. (N. S.); Kaji Ahmad v. Kaji 
Mahamad, 9 B. $08; 5 Ind. Deo. iN. §.), 205, relied 
on. 


Petition under section 44, Act VI of 1918, 
for revision of the orders of the Subordinate 
Judge, first class, Gujranwala, dated the 13th 
and 14th June 1923, refusing to grant further 
time for the summoning or production of any 
otber witness and ordering that the plaint- 
iffs’ evidence be considered as closed. 


Dr, Khalifa Shuja-ud-Din, for the Peti- 
fioners. 


JUDGMENT.—On the 25th May 1928 
the plaintiff paid talbane for summoning two 
witnesses, namely, Babu Labha Ram of Moga 
and Lala Amar Nath of Lahore, The Court 
declined to issue summonses as if was of opi- 
nion that the talbana was filed late ‘and the 
witnesses could not be served in time, On 
fhe 18th June 1923, which was the date fixed 
for the hearing of the case, the witnesses were 
not present and the Court declined to grant 
plaintiff a further opportunity for the produc- 
tion of these witnesses. The case was then 
adjourned to fhe 14th June 1923, On that 
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MEYYAPPA CHETTIAR v, CHIDAMBARAM CHETTIAR 


date two more witnesses, namely, Pars Ram 
and Bhagat Ram, were examined and the 
plaintiff stated that he also wanted to examine 
Musammat Jawandi and Musammat Parbati, 
defendants, as witnesses on his behalf, The 
names of these two ladies were included in 
the first list of witnesses filed in Court on the 
21st July 1922, but as no talbana or diet 
money had been paid for the 14th June 1923, 
the Court declined to accede to the plaintiff's 
prayer and to grant him time for the examina- 
tion of these witnesses. The case was then 
adjourned to 9th July 1923 for arguments. 
Against this order the plaintiff has filed an 
application for revision fo this Court and it 
has been urged on his behalf that the order 
of the learned Judge of the Court below was 
erroneous in that he did not exercise proper 
discretion in. refusing to grant plaintiff time 
for the production of the four witnesses above 
named, 


In my opinion this contention is well- 
founded and must prevail. It has been repeat- 
edly held that a party is entitled as of right 
fo summonses to witnesses. So long asan 
application is made after the institution of the 
suit, the Court is bound to issue the summons. 
If the application is made at such a late stage 
of the proceedings that the witnesses cannot 
be present, the Court may refuse to adjourn 
the case for their attendance but it has no 
power to refuse to issue summonses : Bhagwat 
Das v. Debi Dev (1), and Kaji Ahmad v. Kaji 
Mahammad (2), In this case the talbana 
was filed on the 9th May 1923 and there was 
ample time for the summonses to have been 
served on the witnesses. As to the two ladies, 
Mugammat Jawandi and Musammat Parbati, 
the case was not disposed of on the 14th June 
1923 and was adjourned for arguments fo 9th 
July 1928. The names of the ladies were 
mentioned in the list of the witnesses which 
the plaintiff wanted fio produce on his behalf 
and the ladies could very easily have been 
examined before fhe case fmally came up for 
argumepts, 

In my opinion the order of the learned 
Judge of the Court below is clearly wrong and 
must be seb aside. I accept the revision and 
return the ease to the Senior Subordinate 


e 
(1) 16A.218; A. W. N. (1894) 45; 8 Ind. Des. 
(N.S.) 141. 
(2) 9B. 808; 6 Ind. Deo. (N.S.) 205. 


Judge with the direction that he should allow 
plaintiff an opportunity to examine the four 
witnesses abo¥e mentioned. No order as to 
costs, 


Z K. Petition accepted, 


MADRAS HIGH COURT. 
FULL BENCH, 
Civit REVISION PETITION No, 796 oF 1921. 
December 17, 1923, 


Present:—Sir Walter Salis Schwabe, K. C., 
Chief Justice, Mr. Justice Coutts-Trotter, 
Mr. Justice Ramesam, Mr. Justice 
Wallace, and Mr. Justice Waller. 


MEYYAPPA CHETTIAR—CounrmEr- 
PELITIONER—APPELLANT 


VESUS 
CHIDAMBARAM CHETTIAR—PETITIONER 
— RESPONDENT, 


Civil Procedure Code (Act V of 1908) O XXI, r. 67, 
O. XXXVIII, r. 11—Aitachment before judgment, na- 
ture of -Ewecution of decree--Dismissal for decree- 
holder's default—Attachmeni before judgment, whether 
cêa ses. 


Held by the majority (Bohwabe, C.J.,and Wallace, J. 
conira)— The words “property attached in execution” 
in O. KAI, r. 57 of the Civil Procednre Code, @ 
include “property attached before judgment,” when 
there has been a decree followed by an execution 
patition for the purpose of bringing the’ attached 
property to sale, so that if the execution petition is 
dismissed for the decree-holder’s default, the attach- 
ment before judgment comes to an end. 


` Oase law disoussed. 


Per Chief Justice :—The prinoiple applicable to the 
interpretation ofa penal rule is that the matter in 
question must be brought withln the operation of 
tha rule in express terme or at least by necessary im- 
plication. [p. 148, ol. '1.] 


The words “property aftached in execution” in 
O. XX], r. 67 of the Oivil Procedure Code do 
not include “ property, attaohed before judgment” 
when there has been a deorea followed by an exeau- 
tion petition forthe purpose of bringing the attached 
property to sale. [p. 148, ool. 1.] 


‘Attachment before judgment ' and attachment in 
execution are essentially different, [p. 148, ool. 1.] 
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An attachment before judgment lasts until the 
Court pats an end to it by an order to that effect, or 
until it is otherwise brought to an end by reason of 
any of the provisions of O. XXXVIII of the Civil 
Procedure (Jodo but it cannot by implication be 
brought to an end by an order under O. XXI, r. 57 
of the Code. [p. 149, ool. 1.] 


Per Coutis-Trotter, J.; = There ia no difference in 
rerum natura between an attachment before judgment 
and an attachment in exeoution of decree except that 
the one is prospective and, after the condition is 
fulfilled which brings it into active operation, 
namely, the obtaining of a deoree, confers a priority 
in time. But an attachment before judgment is not 
a rewedy of a kind higher than, or differant from, an 


attachment applied for and obtained for the firat 


tima i execution of a deoree already passed. [p. 151, 
col. 1. : 

When a deoree-holder having obtained his decree 
takes out an execution petition, he has, in effect 
elected to take the benefit of O. XXXVIII, r. 11 of 
the Civil Procedure Code and asks the Court to treat 
his attachment henceforth as an attachment in exe- 
oution of the decreas which he is seeking to execute. 
When he has made that election, his attachment 
therenpon becomes subject to those requirements of 
diligence laid down by O. XXI, r. 57 of the Code. 
[p. 152, ool. 1.] 


Per Ramesam, J. :—Attachment before judgment 
and after judgment are identical in their essential 
features. Hach is affeoted by a prohibitory order, the 
purpose of both isthe same. The consequences of 
both are the same. All alienations by the judg- 
ment-debtors are void against olaims enforceable in 
pursuance of the attachment. Neither has got the 
character of a charge. [p. 156, ool. 1.) 


Petition under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge, 
Ramnad, at Madura, dated 30th March 1921, 
in E. A. No. 285 of 1920 in B. P. No, 142 
of 1920 (in O. 8. No. 124 of 1914 on the file 
of the Temporary Subordinate Judge’s Court, 
Ramnad.) 


Messrs K. V. Krishnaswamt Ayyar and K. 
Balasubrahmanya Ayyar, for the Petitioner, 
Messrs. C. S. Venkatachariar and A. Swa- 
minatha Ayyar, for the Respondent. 
ORDER OF REFERENCE TO A 
DIVISION BENCH. 


Ramesam, J.:—The facts are not fully 
stated by the Subordinate Judge. They are as 
follows :— 

The respondent inthe High Court (peti- 
tioner in the Court below) filed O. S. No. 154 
of 1914 in the Subordinate Judge’s Court of 
Ramnad, andin I, A. No, 692 of 1914 ob- 
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tained an order for attachment before judg- 
ment of 16 itemsof properties belonging to the 
defendant. The properties were attached on 
20th November 1914. The sut was then 
transferred to the Additional Subordinate 
Judge’s Court and was numbered as O. 5, 
No. 124 of 1914, A decree was passed on 
22nd February 1915. By tho order on Hi, A. 
No. 4 of 1916 the decree was transferred for 
execution to the Subordinate Judge’s Court of 
Ramnad. The desree-holder then filed E. P. 
No, 183 of 1916 and notice was issued to the 


defendant. The petition was dismissed on 
19th September 1916 as the petitioner 
did not file an encumbrance certificate. 


The tiling and dismissal of EK. P. No, 183 
of 1916 is not mentioned by the Subordinate 
Judge, As, under O. XXXVIII, r. 11, 
Civil Procedure Code, a re-atiachmont is un- 
necessary, it must be taken that B. P. No, 183 
of 1916 was filed on the basis of the attach- 
ment before judgment, If O. XXI r. 57, 
Civil Procedure Code, applies to such at 
tachments, the effect of the dismissal of B. P. 
No. 183 of 1916 is that the attachment ceased. 
Then E, P. No. 129 of 1918 was filed on 19th 
July 1918 and the properties were again atb- 
tached, but on 29th April 1919 the petition 
was dismissed as batta was not paid for items 
13 to 16 and as there were no bidders for items 
1 to 12. E.P. No. 136 of 1919 was then filed. 
The properties were again attached on 19th 
July 1920, As there were'no bidders at the 
sale the petition was struck off and the 
attachment of 19th July 1920 was kept alive 
for 4 months. The next petition for execution 
was filed on 12th October 1920 within the 
four months allowed, 


The petitioner in the High Court first ob. 
tained a decree against the same defendant ex 
parte. The defendant applied to set aside the 
ex parte decree and it was set aside on condi- 
tion of his giving security. Tho sixteen items 
in question were given as security on 15th 
March 1915. Ifthe attachment before judg- 
ment made by the respondont is subsisting, 
and if the execution petition of 12th October 
1920 is filed in pursuance of that attachment, 
the security will be subject to that attach- 
ment and cannot prevail against the rights 
worked out in that execution. In this view, 
the lower Court’s order would be right. 
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“: But it seems to me (1) that the attachment 
before judgment is not subsisting. The lower 
Court relied on Venhkatasubbiah v. Venkata 
Seshaiya (1), where it was held that O. 
XXI, r. 57, Civil Prosedure Code, does not 
apply to attachments before judgment. But 
it seams to me that the decision in Venkata- 
subbiah v. Venkata Seshaiya (1), requires re- 
consideration after the Full Bench decision in 
Arunachalam Chetty v. Periasami Servai (2) 
According to the reasoning of the latber case, 
when an application for execution is filed on 
the basis of attachment before judgment, the 
attachment before judgment must be deemed 
to be an attachment in exeaution of a decres, 
If so, O. KAI, r. 57, applies. This con- 
clusion seems to be reasonable. This is the 
view taken by the respondent himself when 
he obtained re-attachments in 1918 and 1920, 
Secondly, itis true that ‘the security cannot 
prevail against all rights pursuable under the 
old attachment, The last execution petition 
was based on the attachment of 1920. If so, 
the security is not subject to any rights. (See 

‘ my judgment referring’ the case to a Full 
Bench in Appeal No. 36 of 1920.) 


I, therefore, refer this Revision Patition, to 
a Division Bench for disposal. 


Messrs. K, V. Krishnaswami Ayyar and 
Balasubramaniya Ayyar, for the Petitioner. 


Messrs. O. V. Anantakrishna Ayyar and 
A, Swaminatha Ayyar, for the Respondent, 


ORDER OF REFERENCE TO A 
FULL BENCH, 


Spencer, J.:—-The question for decision is, 
how the provisions of O. XXI, r. 57, are to be 
reconciled with those of O. XXXVIII, r. 11, 
Civil Procedure Code. 


One method is fo understand O. XXX VIII, 
r. 11, as applying only to the first exe- 
cution taken against property attached before 
judgment. Another is, to treat the attach- 
ment mentioned in O, XXI,r. 57 as not 
including*® attachments before judgment, 
which will then continue until the deeree is 
satisfied. Consistently with my judgment in 

(1). 48 Ind. Cas. 382:42M1;94 M. D. T. 846; 
(1918) M. W. N. 606 : 85 M. D. J. 37 ;8 L. W. 869. 

(2) 70 Ind. Oas. 489 ; 44 M. 902 ; (1921) M. W. N. 
569; 41 M. L- J. 252 ; 14 L. W. 646 (F.B). 


Arunachalam Chetty v. Periasami Servai (2), 
I perfer the former view, and this s23ms to be 
the opinion of RAMESAM, J., as he observes in 
his reference to the Divisional Bench that the 
conclusion that an attachment before judgment 
should be deemed to be an attachment in 
execution of a deeree is reasonable, and he fur- 
ther adds that the security in this case was 
not subject to any rights arising out of the 
attachment of 1920, thus implying that the 
attachment before judgment was not kept 
alive for the purpose of subsequent attach- 
ments after fhe firsh attachment after the 
passing of the decree had ceased owing to the 
dismissal of the execution petition. 


I think that the words “the attachment ” 
in O. XXI, r. 57, mean the attachment in 
execution in whioh the attachment before 
judgment became merged by virtue of 
O. XXXVIII, r. 11, że., the first attachment 
after the passing of the decree, 


But it has been held by a Bench of this Court 
in Venkatasubbiah v. Venkata Seshaiya (1), 
that an attachment before judgment’ does not 
cease to have effect because of the dismissal of 
subsequent applications for execution for de- 
fault of prosecution, and this decision is not 
consistent with the above view. 


The question, however, is not an easy one 
for decision and it is important that it should 
be decided finally asit is likely to arise in 
other execution petitions, We refer the ques- 
tion whether the attachment before judgment 
in this case was subsisting after the dismissal 
of E. P. No. 183 of 1916 on 19th September 
1916 to a Full Bench, 

Devadoss, J.—I agree to the reference as 


the question is not one free from difficulty, 
though I am of opinion that Venkatasubbiah 


v. Venkata Seshaiya (1) has been rightly. 


decided. 


ORDER:—We propose to call on the Court 
of the Subordinate Judge of Ramnad at Madura 
to produce to this Court the execution records 
in O. 8. No, 124 of 1914. Further considera- 
tion of this reference will be adjourned pending 
receipt of those papers. j 

This petition coming on for hearing on 
Tuesday, the 6th November 1928, after receipt 
of the records in O, S, No. 124 of 1914 from 
the Court of the Subordinate Judge of Ramnad 
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at Madura in pursuance of the order of this 
Court, dated 24th October 1923, upon perus- 
ing the records, and upon hearing the argu- 
ments of the said vakils on both sides, and 
the case having stood over for consideration 
till this day, the Court expressed the following 


OPINION. 


Chief Justice.—The respondent obtain- 
ed an order for attachment before judgment 
of certain immoveable property of the judg- 
ment-debtor. The petitioner having obtained 
a decree ew parte against the same judgment- 
debtor, ib was set aside onthe latter's appli- 
cation on security being given to the peti- 
tioner, and as security, a charge was given 
over the property attached by the respondent, 
In due course the respondent obtained a 
decree as also did the petitioner, and there 
were other decrees against the same judgment- 
debtor by other persons. The respondent took 
out an execution petition in 1916, which came 
before the Court on several occasions, being 
adjourned from time to timefor the respon- 
dent to file the necessary papers, which in- 
cluded an encumbrance certificate. These 
papers not having been produced, the petition 
was, on the 29th of August 1916, adjourned to 
the 19th September next for filing the papers, 
and on that date, the papers not having been 
filed the petition was dismissed. Subsequently, 
the respondent attempted again to bring the 
property to sale, but this was objected to by 
the petitioner on the ground that the dis- 
missal of the execution petition in September 
1916 put an end to the attachment before 
judgment, and that, therefore, the petitioner's 
security over the property prevailed over the 
claim of the respondent and the other judg- 
ment-creditors, who would but for this seou- 
rity given to the petitioner be entitled to 
rateable distribution under the rules, The 
Subordinate Judge has decided against this 
view and has ordered rateable distribution, 
The petitioner has brought this Civil Revision 
Petition, which was ultimately referred to 
this Full Bench. 


The question to be decided is whether the 
words “ property attached in execution’ in 
O. XXI, r. 57, include “ property attached 
before judgment,” when there has been a 
decree followed by an execution petition for 


the purpose of bringing the attached property 
to sale; for, if so, by the words of that 
rule, upon the dismissal of the application for 
execution by reason of the decree-holder’s de- 
fault rendering the Court unable to proceed 
further with the application for execution, the 
attachment ceases. Ib was argued before us 
that there has been no default within the 
meaning of the rule, Butit would seem 
clear that the Court required papers to enable 
it to proceed further with the application 
for execution, and the hearing was adjourned 
to enable the respondent to file the necessary 
papers, and it was dismissed because he failed 
to do so, and I think that that amounts to a 
dismissal by reason of the decree-holder’s de- 
fault within the meaning of the rule. 


But there remains the important question 
whether, when the attachmenfis an attach- 
ment before judgment, the effect of the dis- 
missal is to pub an end to that attachment. 
The penalty imposed by x. 57 is very seri- 
ous indeed, and, if it applies to an attachment 
before judgment, the effect of the dismissal of 
the application would be to give the petitioner 
who took his security after the attachment, 
precedence over the respondent and all the 
other decree-holders who would otherwise be 
entitled to rateable distribution ; and I cannot 
beliove that so serious a penalty would have 
been imposed for what may have been the 
negligence of a Vakil or delay caused by some 
difficulty in obtaining the necessary papers ; and 
I have little doubt that the Court dismissing 
the petition had not the least idea that the 
effect of such a dismissal would be to impose 
such penalty. Indeed, the law had by that 
time been declared in Venkatasubbiah v. 
Venkata Seshaiya (1) to be, that the dismissal 
of an application for execution for default had 
no effect upon attachments before judgment, 
Although the obvious injustice in this parbi- 
cular case of holding that the attachment 
before judgment ceases is not a proper matter 
for consideration, yet the serious injustico 
that may follow generally on deciding in one 
way, and the fact that third parties’ jnterests 
may be atfected without their having an op- 
portunity to intervene, are legitimate con- 
siderations in arriving ab the true interpreta- 
tion of the rule, if the rule is open to alter- 
native constructfons. The rule is a penal one 
and the principle that is applicable is that the 
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matter in question must be brought within 
the operation of the rule in express terms, or 
at least by necessary implication. Now, in 
terms, the rule applies to property attached 
in execution, and that expression does not in- 
clude property attached before judgment. But 
it is argued that property which has been 
attached before judgment becomes property 
attached in execution, and ceases to be proper- 
ty attached before judgment, once proceedings 
are taken to bring that property to sale in 
execution. But I can find nothing in the 
Code to justify that view. Itis true that, 
where property has been attached before judg- 
ment under O. XXXVIII, r. 11, no fresh 
attachment is necessary after decree for the 
purpose of selling the property. But that, in 
my judgment, does no more than provide that 
in such a case there need be no attachment 
in execution, and that the Court having, by 
reason of the attachment before judgment, got 
control over the property can proceed with the 
sale. In other words, what the Code permits 
is that the attachment before judgment can 
be used, in order to enable the Court to hand 
over possession of the property to the pur- 
chaser at Court auction, Attachment before 
judgment and attachment in execution are 
essentially different. 


There is nothing remarkable in there being 

a penalty imposed for failure to proceed ex- 
peditiously in the case of property attached 
since decree, without a similar penalty being 
imposed when the property is attached before 
judgment, because the penalty would be much 
more serious in the latter case. It would in- 
volve the letting inof all alienations subse- 
quent tothe attachment to the exclusion of 
all other decree-holders, and there is nothing 
unusual in such alienation by way of security 
for somo othor claimant as in this case or 
otherwise, the alienee taking only the risk of 
the particular creditor who has attached be- 
: fore judgment, subsequently obtaining a decree 
which is not otherwise satisfied; whereas in 
the case of attachment after deorse an aliena- 
tion bejween the attachment and dismissal 
of the execution petition is most improbable, 
and, at the worst, such dismissal enables the 
judgment-debtor to alienate before the deeree- 
holder can re-attach, and, although there 
have been cases where tBat has been ab- 
fermpted, such as Pedda Venkatasubbiah v. 


. 


Tangatoor Subbiah (8), and Venkiteswaray- 
yan v, Aswatha Narayanan (4), it is not 
unaccompained by risk as was demonstrated 
in those two oases. Itis clear from a com- 
parison of O. XXXVIII with O. XXI that 
the framers of the Code considered what 
provisions of O. XXI should be applied be 
attachment before judgment, and I see 
no reason at all to suppose that it was in- 
fended to impose this penalty in cases of at- 
tachment before judgment. If it had been in- 
tended, it could have been done quite simply 
by adding the words “or attachment before 
judgment” in O. XXI, x. 57. Attachment 
before judgment is one of the headings 
of O. XXXVIII, which contains a Code 
dealing with that form of attachment, which 
differs in many features from attachment in 
execution dealt with under O. XXIL For 
instance, the provisions of rr. 7 and 9 of O. 
XXXVII have no application to attachments 
in execution; and r. 12, dealing with agricul- 
tural produce, differs materially from r. 74 
of O. XXI dealing with the same subject; 
r. T provides that the manner of attach- 
ment in the two cases shall be the same and 
r. 8 applies the rules of O., XXI relating 
to the investigation of claims to cases of at- 
tachment before judgment, and thereby clearly 
indicates that the Code looks upon the two atb- 
tachmentsas being different things. Much 
reliance is placed by the petitioner on r. 
IL; but, as I bave pointed out, all that the 
rule says is that, where property has been 
attached before judgment, and it is desired 
to execute the decree upon it, it will not be 
necessary to go through the formality of re- 
attaching the property, and it does not say 
that the original attachment before judgment 
shall become or be deemed to be an attach- 
ment in execution, which words, in my judg- 
ment, would be necessary to make it an attach- 
ment in execution within the meaning of 
O. XXI, r. 57, or to make one form of 
attachment merge inextricably in the other. 
Further, it is worth noticing that the statutory 
forms in the Appendix’ for the two forms of 
attachment are quite different, for, by Form 
No. 7 of Appendix F, the order made for at- 
tachment before judgment is addressed to the 


(3) 28 Ind. Gas, 62 ; (1915) M. W. N. 159. 
(4) 76 Ind. Cas. 491; 45 M. D. J. 315; (1928) M.W. 
N. 629; (1998) A. 1. R. (ML) 708. 
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Bailiff and directs him to hold the property 
until the further order of the Court, while 
the form of tho order for attachment in exe- 


cution in Appendix E, 24, is addressed to the. 


party, and is in the nature of a prohibition to 
him from transferring or charging the property 
until the further order of the Court, 


If the matter were res integra, I should 
without hesitation be prepared to hold that 
the attachment before judgment lasts until 
the Court puts an end to it by an order to 
that effect, or until it is otherwise brought to 
an end by reason of any of the provisions of 
O. XXXVIII, bub it cannot by implication 
be brought to anend by an order under 
O. XXI, r. 57. 


Turning fo the authorities, the point came 
directly for decision in Venkatasubbiah v, Ven- 
kata Seshaiya, (1) and in Ganesh Chandra v. 
Banwari Lal, (5). Bothin Caloutta and Madras 
it has been held, under precisely similar cir- 
cumstances to those of this case, that the 
attachment before judgment is not affected by 
the dismissal of an application under O. XXI, 
r. 57. The Madras case purported to follow the 
Calcutta case and also two other decisions in 
Bavuddin Sahib v. Arunachela Mudati (6), and 
Suraparaju v. Narasimham (7). Neither of the 
two latter cases are authorities‘directly in point 
although they contain weighty dicta in favour 
of the view expressed in Rudravaram Ven- 
katasubbiah v. Rudravaram Venkata Seshaya 
(1) being correct. The principle has now been 
accepted by all the text books, and I think it 
correct to say that, since the passing of the 
Code of 1908, which for the first time intro- 
duced the provisions of O, XXI, x. 57, 
this has been the accepted:view. I do not, 
however, think that the time has been long 
enough or the number of decisions sufficient— 
though probably the ruling has been followed 
in many unreported cases in the mufassal and 
here—to constitute a curses curiae, and so re- 
lieve us from having to decide the point, 
though the fact of its haying been accepted as 
correct fortifies my conviction as to the true 
meaning of the rule, On the other hand, there 
is a Full Bench decision in Arunachelam 


(5) 14 Ind. Cas. 845 ; 16 C. L. J. 86; 16 0. W. N. 
1097. 


(6) 92 Ind. Cas. 851; 36 M. L. J. 215. 
(7) 86 Ind. Cas. 81; 19L. W. 98. 


Chetty v, Periasumi Servai, (2), which is relied 
upon by the petitioner, and is no doubt res- 
ponsible for this attempt to upset the 
existing practice. That case requires careful 
examination, The question actually before 
the Court was asto which Article of the 
Limitation Act applied to suits by a 
parson against whom an order had been 
made on a claim preferred to property 
attached before judgment—such claim boing 
made after an order for sale made in execu- 
tion. Article 11 of the Limitation Act imposes 
a limitation of one year from the date of the 
order for suits by a person against whom an 
order has been made ona claim preferred to 
property attached -in execution. The Court 
held that that Article applied to cases where 
the claim was preferred to property attached 
before judgment if the claim was proferred 
after an order for sale in execution. 


Warns, O. J, with whom OLDFIRUD, 
KUMARASWAMI SASTRI and RAMESAM, JJ., 
agreed, stated that the property attached 
before judgment does nob become property 
attached in execution upon the passing of a 
decree for the plaintiff either within the mean- 
ing of Article 11 or under O. XXI, r.! 57, and 
that O. XXXVIII, r. 11, merely emables 
the decree-holder to apply for execution with- 
oub a fresh attachment, But he held that 
where an order for sale was obtained, that 
order proceeds on the footing that the property 
is to be considered as attached in execution by 
virtue of O. XXXVIII, r. 11, and that 
aclaim putin after the order may properly 
be regarded as a claim to property attached in 
execution of the decree and, therefore, within 
Article 11 of the Limitation Act. Itis to be 
observed that this change which the Court 
held occurs in the nature of the attachmont 
only comes into operation according to 
this judgment when an order for sale 
is obtained. It does not hold that this 
change occurs either on obtaining a decree 
oron making an attempt to obtain an 
order for sale by issuing an execution petition. 
The case is, therefore, not any authority in 
favour of the present contention, because in 
this case there has not been any order for 
sale, It may be, if there had been such an 
order, that the position would be different, 
This judgment points out the anomalous result 
that if a claim is made to property attached 
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before judgment up to the order of sale, a suit 
by the party affected is barred in six years, 
whereas, if it is made after the order for sale, 
it is barred in one year, and suggests that the 
anomaly should be pub right by legislation. 
Emphasis was placed in the judgment on the 
fact that, before the limitation provisions in 
such cases were removed from the Code of 
‘Civil Procedure and put into the Limitation 
Act in 1908, there was express provision that 
the limitation period of one year should apply 
both in the case of claims to property attached 
in execution and to property attached 
before judgment, and it was thought that the 
Legislature could not haye intended in the 
process of removing a section from the Code 
of Civil Procedure to the Limitation Act to 
extend the limitation period. The Court, 
however, was driven to the conclusion that it 
had done so, but confined the extension within 
the narrowest possible limits, No such con- 
sideration applies to this case, as the penal 
provision of O, XXI, r. 57, in question was, 
when enacted, entirely new. Itis not witb- 
out interest that the Court treated the mean- 
ing of O. XXI, r. 57, as not germane to the 
matter then in issue and that Rudravaram 
Venkatasubbiah v. Rudravaram Venkata 
Seshaya (1) and the cases there 
were not even mentioned in argument. 
SPENCER, J., delivered a separate judgment 
in which he says that, if a decree is passed 
and an attempt is made to execute it, what 
was an attachment before judgment becomes 
in effect an attachment in execution of a 
decree, becauso O. XXXVIII, r. 11, de- 
clares that no re-attachment is necessary 
and, later on, he says he finds no difficulty in 
classing a claim put in after the properties 
were brought to sale in execution proceedings 
under the heading of “Claims preferred to pro- 
porty attached in execution of a decree,” and 
he declined to express an opinion on the hy- 
pothetical case of a claim put in to property 
attached before judgment before the decree 
and the commencement of the execution pro- 
ceedings, I doubt if he meant by his judg- 
ment to go further than the rest of the Court, 
and to extend the principle enunciated by 
them to claims made where there was a 
decree but no execution proceedings, or to 
claims made after execution eproceedings had 
been commenced. If he did so intend, his 
observations were biter and I prefer the 


quoted . 


judgment of the rest of the Court, which, in 
my judgment, strained the language of the 
Article in question in going even as far as if 
did. However this may be, I find nothing in 
that judgment when carefully examined which 
militates again the view expressed in Rudra- 
varam Venkatasubbiah v. Rudravaram Venkata 
Seshaiya (1), which I think was rightly decid- 
ed. As there has been no order for sale in 
this case, and nothing but an abortive 
attempt to obtain one, and for that pur- 
pose to make use of an existing attach- 
ment, it is not necessary here to decide 
what the position would be after an order 
for sale had been obtained. I can find 
nothing in the rule to make the failure 
to proceed expeditiously with the execution 
petition involve the loss of all rights acquired 
by the attachment before judgment. 1 would 
answer the question in the affirmative. 


Coutts-Trotter, J.—I regret that I am 
unable to agree, In matters of procedure it is 
obviously desirable that this Court, indeed, all 
the Courts of the country, should, as far as 
possible, speak with one voice. But in this 
matter we start with the situation that there 
are conflicting decisions of the various Courts 
of India and, as my Lord has said, it is nob 
possible to contend that there is such a course 
of decisions either of this Court or of other 
Courts which would justify the attitude that, 
for the sake of uniformity, a result should be 
acquiesced in even although one thought it log- 
ically unjustifiable, I conceive that our busi- 
ness is to say, without reference to previous 
decisions, what we think to be the true in- 
tention of the provisions of the Code relating 
to the subject-matter of this reference, 


The point for our decision is a very short 
one, namely, whether a party who has obtain- 
ed an atttachment before judgment and has 
subsequently had his execution petition dis- 
missed for want of due diligence in presenting 
the necessary papers to the Court loses the 
priority that he bad enjoyed by reason of his 
attachment before judgment, If he bas lost 
it, he has lost it by reason of the provisions 
of O. XXI, r. 57, which run as follows: 


“ Where any property has been attached in 
execution of a decree but by reason of the 
decree-holder’s default the Court is unable to 
proċeed further with the application for execu- 
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tion, it shall” (among other powers) “dismiss 
the application.” 


The Court in fact dismissed the application 
in this case, Then follow the words, “Upon 
the dismissal of such application the attach- 
ment shall cease.” By O, XXXVIII, r. 11, it 
is provided as follows :— 


“Where property is under attachment by 
virtue of the provisions of this Order and a 
deores is subsequéntly passed in favour of the 
plaintiff, it shall nob be necessary upon an 
application for execution of such decree to 
apply for a re-attachment of the property.” 

The whole point here ig whether O. XXI, 
r. 57, operates on an attachment which had 
been obtained before judgment or is ta be 
confined to an attachment first sought and 
obtained after decree and in execution of that 
decree. It is well settled that attachment 
creates no title in the decree-holder or the 
prospective decree-holder, as the case may be. 
Tt is merely a process whereby the Court puts 
its hand on the property attached and keeps it 
in custodia legis until something else happens. 
It appears to me that O. XXXVIII, r., 11 
provides that, when property hes been attach- 
ed before judgment, it remains attached when 
in due course after judgment the decres-holder 
epplies for execution of his decree, It has 
re-solved doubts alluded toin Ramakrishna Das 
Surrowji v. Surfunnissa Begum (8), as to whe- 
ther after decree it might not be necessary for 
the attaching creditor to re-attach the proper- 
fy and it provides in terms that the property 
shall remain attached upon an application 
for execution of the decree, Iam unable to 
see that there is any difference in rerum natura 
between an attachment before judgment and 
an attachment in execution of decree except 
that the one is prospective and, after the con- 
dition is fulfilled which brings it into active 
operation, namely, the obtaining of a decree, 
confers a priority in time. But an attachment 
before judgment is not a remedy of a kind 
higher than, or different from, an attachment 
applied for and obtained for the first time in 
execution of a decree already passed, Language 
is used in some of the cases which might sug- 
gest that the mere passing of a decree con- 
verts an attachment before judgment into an 

(8) 60.129 (P. 6); 71. A. 157; 8 Buth, P. O. J. 


755 ; 4 Ind. Jur. B14 ; 4 Rar. P.O. J 161; 8 Ind. Deo. 
(N. 8.) 85. 


attachment in execution. I do not adopt that 
view for the reasons pointed out by WALLIS, 
O., J, in Arunachalam Chetti v. Periasaina 
Ser vai (2). The reasoning appears to be this— 
and I respectfully regard it as perfectly sound 
—that a deoree-holder need not proceed in 
execution unless he chooses to do so, and it 
would, therefore, be absurd to say that an at- 
tachment isan attachment: in execution when 
there is no execution. The turning point comes, 
in my opinion, when the deeree-holder by filing 
an execution petition has shown that he means 
to execute his decree; and I am myself unable 
to escape from what seems to me the logiaal 
conclusion that, when he has elected to 
proceed in execution, an attachment which 
he has obtained and on which he must 
necessarily base his petition and demand 
for sale, becomes automatically an attachment 
in execution. That seems to me to underlie 
the reasoning of the Judges in the Full Bench 
case to which I have referred, particularly of 
SPENCER, J., with whom I find myself in com- 
plete accord. I think it is also implied in the 
reasoning of the judgment in Bavuddin Sahib 
v, Arunachala Mudali (6). I confess I am not 
impressed by the argument hat O. XXI, r. 57, 
is æ penal enact ment which takes away 
rights which would otherwise exist and 
must, therefore be constrted verbatim et 
liberatim. No Common Law rights are here 
involved. The whole position of the decree- 
holder and all his rights are alike the 
creatures of a bundle of Statute-made provi- 
sion. The Statute punishes lack of diligence 
on the part of the decree-holder. I am unable 
to see any logical reason why his lack of dili- 
gence should be punished only if he has atfach- 
ed the property after decree but excused if he 
attached if before decree. Nor do I think that 
the grammatical construction of O. XXI, 
r. 57, can really bear the construction 
sought to be put on it. The words are “where 
any property: has been attached in execution 
of a decree.” That I construe as meaning 
“where any property bas been in a ştate of 
attachment in execution of a decree’ and not 
confined to cases where the first act of attach- 
ment was made subsequently to the decree. To 
put it in the technical language of grammar, I 
regard “has beenettached” asa perfect and 
not an aorist tense. In my opinion, when a 
decree-holder having obtained hig decree takes 
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out an execution petition, he has, in effect, 
eleated to take the benefit of O. XXXVIII, 
r, 11, and asks the Court to treat his attach- 
ment henceforth as an attachment in execu- 
tion of the decree which he is seeking to execute 
When be bas made that election it seems to me 
that his attachment thereupon becomes sub- 
ject to those requirements of deligence laid 
down by O. XXI, r. 57. I cannot assent to 
the view that attachment before judgment and 
attachment in execution are two such wholly 
different things as to make any provision applic- 
able in express terms to the one in no event 
applicable to the other ; because, in my view, 
as soon as a decree-holder applies for execu- 
tion on the strength of the attachment that 
he has obtained before judgment and which 
he seeks after judgment fo use as validating 
the sale for which he is applying, he thereby 
by his own act asks the Court to treat his 
attachment as being an attachment in execu 
tion, I would, therefore, answer the question 
propounded in the negative, 

Ramesam, J.—The facts of the case were 
stated by me in the order referring the case 
to & Bench of two Judges and need not be re- 
posted, 

The question referred to the Full Bench 
is—‘‘whether the attachment before judgment 
in this case was subsisting after the dismissal 
of E, P. No. 183 of 1916 on the 19th Septem- 
ber 1916.” 

The decision turns upon (1) whether 
©. XXI, r. 57, ever applies to attachments 
before judgment ? and (2) if it does, under 
what conditions? The two questions are 
connected and will be discussed together. 

They turn on the construction of the words 
“attached in execution of a decree” in 
O. XXI, r. 57. If an attachment before 
judgment can ever become or be converted 
into an attachment in execution, the rule 
applies to an attachment befere judgment 
after it is so converted into an attachment in 
execution, If such conversion is impossible, it 
does not, 

In the Code of 1859 there was no provision 
corresponding to O. XXXVI, r. 11, of 
the present Code. There was a conflict of 
opinion on the necessity of a re-attachment by 
a decree-holder who had obtained an attach- 
ment before judgment and who desired execu- 
tion of his decree, 


In Calcutta, it was held that attachment 
before judgment and attachment in execution 
were so entirely different in their nature that 
one cannot subserve the purposes of the 
other and if was necessary for such a deeree- 
holder to re-attach the property for purposes 
of execution—Sreeram Manick v. Tincowree 
Roy (9). The High Court of North-West 
Provinees took a different view. PEARSON 
and TURNER, JJ., Sarkises Agent of the Cficial 
Assignee of the Insolvent Court of Calcutta v. 
Mussumat Bundho Baee (10), said “Further- 
more, there isin our judgment no difference 
between the effect of attachment obtained 
before, and attachment obtained after decree, 
Ib is true that in the former case the plaintiff 
can only obtain an order for the attachment 
of specified property, whereas in the latter the 
decree-holder may obtain a general order for 
the attachment of the property of the judg- 
ment-debtor, wherever, it may be found but 
the reason for this difference is to be found in 
the grounds on which the Court is authorized 
to grant attachment before judgment, that is 
to say, the probability of the disposal of the 
property, or its removal out of the jurisdic- 
tion of the Court, In both processes the orders 
directing attachment are to be carried out 
under the provisions of section 233 and the 
following sections ; in both, the claims of the 
third parties are to be similarly investigated 
under sections 246 and 247; and to both apply 
the prohibitions “contained in section 240, 
which prohibitions we hold to embrace all the 
consequences resulting from attachment, 
whether the order be made before on after 
judgment. When property has been attached 
by actual seizure or written order, any 
private alienation thereof, whether by 
sale, gift or otherwise, is null and void. 
The legislature differing from the Calcutta 
view, and adopting the Allahabad view, 
enacted a section in the Code of 1877 
similar to O. XXXVIII, r. 11, making a re-at- 
tachment unnecessary and the attachment 
before judgment available for purposes of exe- 
cution. It is true that, after the Code of 1877 
was passed, the Privy Council held, on the 
Code of 1859, that the attachment before 
judgment continues and cannot be regarded 
as abandoned by the then practice of re- 
attachment (Ramkrishna Das Surrowji v. 


(9) 13 W. R. F. B. 9 ; 4 B. Le R. F. B. 68 nb p. 67. 
(10) 1N. W. F. H.O. R. 172. 
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Surfunnissa Begum, (8), but this is im- 
material. 


Now, O. XXI, r. 11, provides that one of 
the modes in which the assistance of the 
Court in execution is required is “by the atb- 
tachment and sale, or by tho sale without 
attachment, of any property.” Sale without 
attachment is permissible only in a decree 
for sale, Therefore, in a decree for money, 
there must be an attachment in execution 
preceding the sale, In acase where there 
has been an attachment before judgment and 
no re-attachment (pursuant bo the provision 
of O. XXXVIII, r. 11) where is the attach- 
ment in execution preceding the sale as requir- 
ed by O. XXI, r. 11? The answer is, that the 
attachment before judgment is such attach- 
ment in execution, having passed into fhe lat- 
ter. In my opinion, the effect of O, XXX VII, 
r, 11, is, though it does not say so in so many 
words, that the attachment before judgment 
becomes an attachment in execution when it 
is definitely sought to be made available 
for execution This is the view taken in the 
Indian Courts and by the text-writers up 
to 1911. In Pallonje Shapurji Mistry v. 
Edward Vaughan Jordan (11), Scorr, J., 
referring to section 490 of the Code of 1832 
(corresponding to O. XXXVIII, r. 11) said 
(at page 405): "© The attachment before 
judgment enures and becomes an attachment in 
execution. That is the effect of the section,” 
This was followed in Sewdut Roy v. Sree 
Canto Maity (12), (at page 643) (1906) by 
WooproFrs, J., who said, “on such appli- 
cation for execution, the attachment before 
judgment enures and becomes, upon and by 
virtue of the application, an attachment in 
execution.” In Bhugwan Chunder Kritiratna v. 
Ohundra Mala Gupta, (13) GHOSE and BRETT, 
JJ., held with reference fo section 285 of the 
old Code (corresponding to section 63 of the 
present Code} which contains the words 
“under attachment in execution of a decree,” 
that the section applies to attachments before 
judgments also. Messrs. Amir Ali and Wood- 
roffe in their first edition of the Civil Proce- 
dure Code at page 1156 say: “ He must apply 
for execution just like any other creditor,” 
(In the footnote to this sentence, the decisions 


(14) 12 B, 400, 6 Ind. Deo. (N. S.) 752. 
` (12) 38 0.839 at p. 643 ; 10 O. W. N. 634. 
(18) 290.778; 10. L.J. 97; 60. W.N. Ixliv. 
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in Pollanji Shapurji Mistry v. Edward Vau- 
ghan Jordan, (11) and Sewdut Roy v, 
Sree Canto Maity (12) were cited with- 
out any disapproval.) “This is now made 
clear by the words ‘upon an application for 
execution of such decree.’ Where, however, 
an application for execution is made by the 
terms of this rule no application for attach- 
ment is necessary, the attachment before 
judgment enuring and becoming upon and by 
virtue of the application for execution, an at- 
tachment in execution.” In the footnote they 
refer to Bhugwan Chunder Kritiratna v. 
Chundra Mala Gupta (18), (same as Bhugwan 
Chunder Kritiratna v. Chundra Mala Gupta 
(18), and add, “In this respect, the law is now 
settled, ete.” In Durpati Bibi v. Ramrach 
Pal (14), BANERII and TupBALL, JJ., say, 
“so that, after the passing of the decree, the 
attachment already made was to be deemed to 
be an attachment in execution of the decree,” In 
Ramasamy Udayar v. Chakrapani Chettiar(15), 
there were two attachments before judgment 
in two Courts and section 285 was applied 
to bhom asin Bhugwan Chunder Kritiratna 
v. Chundra Mala Gupta (18), SUBRAHMANYA 
Ayyar, J., said, “the effect of section 490, 
Civil Procedure Code, is to pub a person at- 
taching before judgment in the same position 
as if he had attached after decree, if a decree 
is passed in his favour,” In Kristnasawmy 
Mudaha” v, Oficial Assignee of Madras, (16) (a 
decision of three Judges), thelearned Judges, 
after stating that section 490 of the Civil Pro- 
cedure Code provides that no re-attachment is 
necessary, add: " The case, therefore, stands 
upon the same footing as if the oreditor had 
obtained his decree and had afterwards obtain- 
ed an order of attachment.” Thus, it ie clear 
that ‘the construction cortended for by the 
petitioner has always been accepted up to 
1911. 


The first note of dissent from this view was 
struck in Ganesh Chandra v. Banwari Lal (5). 
The learned Judges (one of whom was Sir 
CECIL BRETT) dissent from Pallonji Shapurji 
Mistry v. Edward Vaughan Jordan and Sewdut 
Roy v. Sree Kanto Maity (12). The decision in 
Bhugwan Chunder Kritiraina v. Chundra 
Mala Gupta (18) in which BRETT, J., was one 

(14) 8 Ind. Gam 31; 31 A. 527 ; 6 A. L. J. 708. 

(15) 17M. L. J. 488. 

(16) 96 M. 678. 
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of the Judge) was not referred to nor is the 
closely connected question,the possibility of the 
conversion of an attachment before judgment 
into one in execution, diseussed. This decision 
was referred to in Bavuddin Sahib v. Aruna- 
chala Mudali (6), where their Lordships say: 
“The other contention of the appellant, 
namely, tbat tbe present decree- 
holder converted the attachment before judg- 
ment into an attachment in execution is not 
sustainable. Such conversion can take place 
only if the decree-holder applies for sale of all 
the properties in execution of his own decree. 
Whether such conversion will take place even 
in such a case may be questioned on the 
authority of Ganesh Chandra v. Banwari 
Lal (5), but itis unnecessary to decide that 
question for the purposes of this ease.” 
This decision far from being an authority 
in favour of the respondent is, as the expres- 
sion of an opinion, against him. It is true 
the last sentence above quoted leaves the 
point before us open. But the immediately 
preceding sentence indicates the view that 
the attachment before judgment will be 
converted into one in execution on the ap- 
plication of the deoree-holder for sale, The 
next case supposed to be in favour of the 
respondent is Suraparaju v, Narasimham (7), 
It does not appear from the facts that any 
application for execution was dismissed for 
default. There was no reference either in the 
argument or inthe judgment fo O. XXI, 
r. 57, or to the cases above discussed, 
The next decision relied on by the respondent 
is Venkatasubbiah v. Venkata Seshaiya (1). It 
purports to be based on Ganesh Chandra 
v. Banwari Lal, (5) Bavuddin Sahib v. 
Arungchalla Mudali (6) and Suraparaju v. 
Narasimham (T). The last two decisions are 
scarcely authorities for it. So that, we have, 
as against the decisions and opinions that 
prevailed from 1869 up to 1911, two deaisions 
in 1912 and 1918 in favour of the respondent. 

In this state of the authorities we got the 
decision in Arunachalam Chetit v. Periasami 
Servai (2); here the question arose with refer- 
ence to the words “ attached in execution of a 
decree ” in Article 11 of the Limitation Act. 
A Full Bench of five Judges held that, after 
an order for sale was passed after the decree, 
an attachment before judgment becomes an 
attachment in execution, WALLIS, CO, J., said, 
referring to O, XXXVIII, r. 11: “This 


provision does not, in my opinion, enable us 
to say that property attached before judgment 
becomes property attached in execution of a 
decree upon the mere passing of a decree for the 
plaintif either within the meaning of Article 
11 of the Limitation Aob or O. XXI, r. 
57, already mentioned, as execution may 
never be applied for, but merely enables the 
decree-holder to apply for emecution by sale of 
the attached property without a fresh attach- 
ment, Where, however, as in the present case, 
there is an orderin execution for the sale 
of the attached property, that order appears 
to me to proceed upon the footing that the 
property is to be considered as attached n ewe- 
cution by virtue of r. 11, ete.” This was 
concurred in by three other Judges (of whom I 
was one). SPENCER, J., though he may be 
regarded as going further than the others, 
certainly agreed with them fo the extent that, 
at least after the order for sale, the attach- 
ment before judgment becomes one in execu- 
tion. The judgment is, therefore, an unanimous 
judgment of five Judges laying down that an 
attachment before judgment may be converted 
into an attachment in execution ofa decree 
and is binding on this Court ; and when we 
remember thatthe Limitation Act and Civil 
Procedure Code are allied General Acts (first 
passed together in 1859, again in 1877 and 
again in 1908)and ought to be construed consis- 
tently (See Phoolbas Koonwar v. Lalla Jogeshur * 
Sahoy (17), and Arunachalam Chetty v. Peria- 
sami Servai (2) it is seon that it will be a great 
anomaly without any justification if the same 
expression is construed in one way in section 63 
of the Civil Procedure Code and Article 11 of 
the Limitation Act, and in another way for 
O. XXI, r. 57, of the Civil Procedure Code, 
If the character of an attachment before judg- 
mentis such that is conversion into an at- 
tachment in execution is impossible, such im- 
possibility exists equally for the purpose of 
section 63, Civil Proaedure Code and Article 11 
of the Limitation Ach as for O. XXI, x, 57, 
Unless there is a clear indication to the con- 
trary in one or more of these provisions, the 
possibility of such eonversion equally applies 
to all and I see no reason to depart from 
Arunachalam Chetty v. Periasamt Servai (2) 
which definitely established the possibility of 
such conversion. 


(17) 10. 996 at p. 249 (P.0.):8 LA. 7:26 W. R. 
288 ; 8 Sar. P. O. J. 678; 8 Buth. 286. 
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Ido not feel it necessary to discuss the 
interpretation of O. XXXVIII, 19. I agree 
with the decisions in Ram Chand v. Pitam (18) 
and Abdul Rahman v. Amin Sharif (19), that 
when a suit is dismissed the attachment 
before judgment terminates without an order 
of the Court. But even if the opposite view 
is the correct view, Ido not think this has 
any bearing on the construction of O. XXI, 
r. 67, While O. XXXVIII, r. 9, provides for 
one mode of terminating an attachment before 
judgment, it is not the only mode and it does 
not stand in the way of construing O. XXI, 
r. 57, as providing another. 

Nor do I think any assistance can be derived 
from the Form 7 in Appendix F of the Code, 
Appendix E, Form 24, which also seems to 
imply that a further order of the Court is 
necessary to put an end to the custody of the 
Court in an attchment after judgment, may 
seem to be inconsistent with O. XXI, r. 57. I 
think the true view is that the Forms have 
nothing to do with the rights of parties but 
only deal with the relation of the Court to its 
subordinate officers who carry out its orders, 


It is said that, if the petitioner's contention 
is correct, O, XXXVIII, r. 8, would be un- 
necessary in the face of O. XXI, r. 58, but the 
same may be said of O, XXXVIII, r. 11, It 
may be, some of those rules are not absolutely 
necessary but have been enacted as a matter 
of abundant caution. 


It may be that, of the various opinions in 
the decisions, cited by me above and with 
which I agree, some are obiter dicta while 
others are necessary for the decision. It may 
be that in some of them the exact period of 
time when the attachment before judgment 
was converted into an attachmentin execution 
had not to be and was not considered. 


In the ease before us, as soon as the appli- 
cation (Hxecution Petition No. 188 of 1916) 
mentioning an attachment before judgment 
and praying for sale, was filed, the Court pass- 
ed the following order on 6th May 1916: 
"Copy of attachment warrant and the order 
making the said attachment absolute to be 
produced.” These papers were produced on 


(18) 10 A. 606; A.W. N. 1888, 195; 6 Ind, Dac, 
N. 8.) 84 


(N. 8.) 840. 
atl?) 44 Ind. Oas. 229; 450. 780; 920. W.N. 
7. 


lith July 1916. The Court, being satisfied 
that there was such an attachment as to jus- 
tify the prayer for sale (as required by O. 
°XXI, r. 11), passed the next order.'on the 
application on llth July 1916. In this order 
the Court, apparently acting under O, XXI, 
r. 22, directed notice to the defendant as 
the decree was more than one year old. This 
is a detinite acceptance by the Court of the 
application as a proper application for sale and 
a statement of its willingness to pass further or- 
ders on it unless the defendent can show cause, 
The defendant was served on 29th July 
1916, On the 8th August, the Court passed 
an order directing the sale-papers to be 
filed. By “sale-papers” were meant drafts of 
the proclamation, encumbrance certificate, 
etc., as required by r. 148 of the Civil 
Rules of Practice. If the papers were filed, the 
sale would have been ordered; but,as they were 
not filed, the application was dismissed. In 
my opinion, after the Court was satisfied that 
there was such an attachment on the proper- 
ties sought to be sold as to satisfy the require- 
ments of O. KAI, r, 11, and when it passed 
the next order on the footing that there 
was an attachment which serves all the 
purposes of an attachment in execution, i,e., 
on llth July 1916, the attachment before 
judgment.had become converted into one in 
execution, 


I will now refer to certain general considera- 
tions apart from decisions, which are suppos- 
ed to be against this view. First, it is said 
that an attachment before judgment is, in its- 
nature, so essentially different from an ab- 
tachment in execution, that it can never be 
converted into the latter. This was the view 
taken in Sree Ram Manick v, Tincowri Rofi (9), 
but, in my opinion, the Legislature abandoned 
it when the section in the Code of 1877, cor- 
responding to O, KX XVIII, r. 11, was enacted, 


It is true that there are some differences 
between an order for attachment before judg- 
ment and an order for attachment in execution, 
namely s— 


(1) The former was made before judgment 
and the latter after judgment, 


| (2) An order for attachment before judgment 
is made only after giving the defendant notice 
to show cause why it should not be made, No 
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such notice is given before an order of attach- 
ment aiter judgment, The reason for this 


difference is the absence of a decree in the 


former case. 

Asa corrollary following from this, if secu- 
rity is given by defendant the Court does not 
pass an order of attachment before judgment ; 
an attachment already effected will be with- 
drawn. To the extent that these are considered 
as very important differences, I do not agree 
with Basiram Malo v. Kattyayani Debi (20) 
whieh relies on the obsolete decision of Sree- 
ram Manick v. Tincowree Roy (9). 

(3) O. XXXVIII, r. 12, is another difference 
due to the anticipating nature of an attach- 
ment before judgment. 

But do these differences make the attach- 
ment before judgment so entirely different 
in character, from one after judgment that 
one can never pass into the other? Iam of 
opinion it is not. In my view, the abtach- 
ment before judgment and after judgment are 
identical in their essential features. Hach is 
effected by a prohibitory order. The purpose 
of both isthe same. The consequences of 
both are the same, All alienations by the 
judgment-debtors are void against claims en- 
forceable in pursuance of the attachment. Nei- 
ther has got the character of a charge, It is 
thus seen that, so far as they vacate or affect 
rights, tbey are substantially identical in 
character (vide Sarkies, Agent of the Oficial 
Assignee of the Insolvent Court of Calcutta 
y. Musammat Bundho Baee (10) page 172 
already quoted), Just as the effect of two 
attachments of the same property in exe- 
cution of the same decree (the second one 
being effected in forgetfulness of the first) is 
merely that the property is under attachment, 
the first attachment merging in the second, 
similarly, the effect of an attachment before 
judgment followed by a redundant re-attach- 
ment after judgment is merely that the prop- 
erty is under attachment, In such cases it 
is meaningless to say that the property is 
under two attachments, It is still more 
meaningless to say that one attachment is 
dropped byt another subsists. All the earlier 
attachments, in all such cases, merge into the 
last, Where there are several attachments, 
it is not that every attachment has an indivi- 


(20) 10 Ind. Cas. 805 at p. 450% 88 ©. 448 ; 150. 
we. 795. ; 


duality of its own but the property is under a 
state of attachment, 


Secondly, it is said that other creditors who 
obtained no attachments of their own but 
who might share rateably in the amount that 
may be realized by the respondent, jose this 
chance if the respondent's attachment is held 
to bave been extinguished under O. XXI, 
r, 67, and thisis a great hardship. I do not 
see any hardship in this. Such creditors have 
no rights against the property—none, certain- 
ly that ought to prevail against the appellant 
and if they have a chance of sharing rateably 
with the respondent under section 73, it 
seems to me to be a piece of good luck 
which they little deserve to have, depen- 
dent on the diligence with which the res- 
pondent pursued his attachment. They are 
no more unlucky when the attachment 
terminates under O. XXI, r. 57 than 
in the case when the decree-holder pays 
off the attaching creditor or gives some other 
property as security for the debt of the attach - 
ing creditor and the attachment is withdrawn 
under O. XXXVIII, 1.9, The hardship is 
exactly the same as when we have, instead of 
first attachment before judgment, an attach- 
ment after judgment. Ido not think that 
instances of creditors sharing rateably in the 
fruits of the attachment before judgment are 
more numerous than in cases of attachment 
after judgment, Finally, I do not think such 
remote considerations of hardships on other 
creditors can have any place in the constuction 
of O. XXI, r 57, especially as I am not 
able to conceive of any argument based on 
hardship which does not equally apply to 
attachments after judgment. Iam not able 
fo see any reason why the Legislature should 
create a smaller standard of diligence for judg- 
ment creditors who had obtained an attach- 
ment before judgment, than those who did nob, 
in working out execution of the decreas. 


I would overrule Rudhravaram Venkatasub- 
biah v. Rudhravaram Venkata Seshaiya (1), 
agree with SPENCER, J., in the order of refer- 
ence, and answer the question referred to ug 
by saying that the attachment is not subsisting. 


Wallace, J.—I agree with the decision 
of the learned Chief Justice and will, as there 
is a divergence of opinion in the, Full Bench, 
give my own reasons, : 


Vor, 19) 


MEYYAPPA OCHETTIAR v, 


The respondent in this case obtained an at- 
tachment before judgment in O. S. No. 158 of 
1914 on the file of the Court of the Subordi- 
nate Judge, Ramnad, his attachment being 
obtained on 20th November 1914. He obtain- 
ed a decrea in the Temporary Subordinate 
Judge's Court, Ramnad, to which his suit had 
been transferred on 22nd February 1915, 
which decree was sent for execution tothe 
Court of the Subordinate Judge of Ramnad. 
He filed an execution petition, 183 of 1916, 
which was dismissed on 19th September 1916 
apparently because ha had committed default 
in failing to file an encumbrance certificate 
within time. The petitioner before us had, 
in O. 8, No. 108 of 1914, obtained an ex parte 
decree against the same judgment-debtor but 
that ea parte decree was set aside on the 
judgment-debtor giving security on 15th March 
1915, the security being given on the same 
property which the respondent had attached 
before judgment. The question for decision is 
whether, on the dismissal of the respondent's 
execution petition 183 of 1916, the attach- 
ment before judgment ceased or whether that 
attachment enured and thus takes precedence 
of the security given on the same property in 
favour of the petitioner, 


Taking O. XXXVIII, Civil Procedure 
Code, as it stands, ib seems to me clear from 
the wording of r. 9 that an attachment 
before judgment only comes to an end by a 
formal order of the Court withdrawing it. 
This is, in my opinion, the correct way of in- 
terpreting r.9, which applies to cases where 
the security demanded has been furnished, or 
where the suit bas been dismissed. Rule 6 (2) 
clinches this interpretation. It requires that, 
even in the case of a conditional attachment 
before judgment, a formal order of with- 
drawal is necessary to raise the attachment. 
Much more must it be necessary for raising a 
final attachment, into which the conditional 
attachment has been converted, No doubt, 
the ruling in Ram Chand v. Pitam Mal (18), 
and Abdul Rahman v. Amen Sharif (19), are 
contrary to this view, but, for reasons given, I 
must disagree with them, When the suit has 
not been dismissed, but decreed, it goes 
without saying (again taking O. XXXVIII 
as it stands) that the attachment continues, 
until it is withdrawn by the Court, so long as 
execution of the decree is not barred. Rule 11 
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makes that quite clear: See also Ganu Singh 


v. Jangi Lal (20). 


Respondent obtained a decree in his 
suit. Hence, so far as O. XXXVIII goss, 
his attachment before judgment has not come 
to an end, since there is on record no fermal 
order of withdrawal of the attachment by the 
Court. Ttcan only have come to an end, 
if there is some other provision of the Civil 
Procedure Code, which has caused it to cease, 
Petitioner’s contention is that O. KAT, r. 57, 
is such a provision ; and that is really the 
only argument in his case, The whole mene 
is:—Does the phrase ‘property . . 
attached in execution” in O. XXI, r. 57, in- 
elude “ property attached before judgment,” 
when that attachment is utilised, by force of 
O. XXXVIII, r. 11, for an execution ? 


Petitioner's contention appears to mo 
open to several objections. In the first place, 
an attachment before judgment is not ejusdem 
generis with an ordinary attachment in execu- 
tion. To effect the former, the Court 
must, besides issuing, as required by 
O. XXXVIII, r. 7, the usual prohibitory order 
to the judgment-debtor and the public gener- 
ally, under form E-24 ofthe frst Schedule, 


` also issue a special order in form F-7 to its 


Bailiff to attach the property and keep it 
“under safe and secure custody untilthe fur- 
ther order of the Court.” This clearly implies 
that the order under form F-7 remains in force 
until it is withdrawn by a further order. It 
seems to me very difficult to hold that that 
further order is lying perdu in O. XXI, r. 57, 
and must be deemed to have been passed, 
when the execution application is dismissed 
under that rule. Ibis true that farm H-24 
also uses the same phrase and implies 
a further order also. On this I ean only say 
that itis inconsistent with r. 57, the incon- 
sistency probably being due to the omission to 
notice the full effect of r. 57, when it was 
newly introduced into the Civil Procedure 
Code of 1908. I find it difficult to hold that, in 
passing this new rule, the Legislature intended 
to abolish the “further order of the Court” 
required by form F-7, aform not coming under 
O. XXI, at all, or to abrogate the clear pro- 
visions of O, XXXVIII, which had been 
in force substantially since 1859 at least, 
Rule 57, of O. XI, is of a penal nature and 
should, therefore, be construed strictly. One 
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is not entitled to conclude that rights previ- 
ously enjoyed by parties have been taken 
away by anew provision in a Code, unless 
that provision in clear terms or by necessary 
implication involves such a conclusion. 


Secondly, r. 57, appears as a rule in 
an Order devoted to exeeution of decrees and 
orders, and in my view it should, therefore, be 
confined to such attachments as are dealt 
with in the Order itself and not applied to 
attachments effected outside that Order. Ib 
has been argued that the phrase “ property 
attached in execution ” should mean " pro- 
perty in a state of attachment inthe course 
of the execution of the decree.” I think the 
more natural interpretation is simply that the 
phrase is to apply to such attachment in eze- 
cution as is described earlier in the same 
Order—vide O. XXI, r. 11, eto. The follow- 
ing r, 58, uses exactly the same phrase. 
Yet that rule does not apply automatical- 
ly to property the attachment of which oo- 
curred before judgment. A special rule 
under O. XXXVIII, wiz, r. 8, was en- 
acted fo make it applicable. There is no- 
thing in r. 8, to indicate that it is confined to 
claims against an attachment before judgment, 
only until the judgment has ripened through a 
dearee into an execution. The test for the 
application of r. 8, as I read it, isnot “Has 
execution been taken out,” but “at what 
stage of the case was the property at- 
tached.” O, XX XVIII, r. 8, incorporates, so to 
speak, r. 58 of O. XXI—vide Prasada Nayudu 
v. Virayya (21), There is no corresponding 
rule in O. XXXII, incorporating O. XXI, 
r. 57, in it, and no rule from which one is enti- 
tled bo infer that attachment before judgment 
becomes, when execution is taken out, on the 
strength of that, an attachment in execution, 


No doubt there i is one ruling which loosely 
uses the word “becomes ” and to that case our 
attention was directed in arguments, viz., 
Sewdut Roy v. Sree Canto Maity (12). In 
Drupati Bibi v. Ramraoh Pal (14), the langu- 
age used i is that an attachment before judg- 
ment shall after a judgment “ be deemed to be 
an attachment in execution of the decree.” 
The fact that the attachment before judgment 


(21) 47 Ind. Oas. 1000; 41 iw 849; 94 M. L.T. 
184;85M. D. J. 281; (1918) M “W. N, 699 (F. B.) 
8 L. W. 197. 


is useful chiefly for the purpose of a subse- 
quent sale in execution will not, to my mind, 
convert every attachment into an attachment 
in execution. 


The petitioner relies strongly upon the 
ruling reported in Arunachalam Chetty v. 
Periasami Servaé (2), which laid down that 
Article 11, of the Indian Limitation Act, which 
deals with the question of the limitation period 


for an order on a claim petition preferred to - 


property attached in execution of a decree,” 
applies fo an order on a claim petition prefer- 
red to property attached before judgment after 


an order for sale in execution had been passed. `- 


Three points have to be noted with reference 
fo this case ; first, that it was a case of a claim 
made after decree, after an application for 
execution had been putin and after an order 
for sale in execution had been passed ; secon- 
diy, that section 246 of the old Civil Proce- 
dure Code of 1859, which the Judges held to 
be the fous et origo of Article 11, of the Indian 
Limitation Act, applied expressly in terms to 
an attachment before judgment as well as to 
an attachment in execution ; and, thirdly, that 
they were oppressed by the facts that, despite 
the provisions of the old Code, the Legisl ature 
had provided no special pericd of limitation at 
all for claims to property attached before 
judgment, and that, unless “tha whole object 
of the summary claim procedure” was to be 
“ frustrated," a briefer period of limitation 
than that in Article 120 had to be found 
somewhere. The learned Chief Justice 
and the other learned Judges, who adopted 
his ‘judgment in that case, considered that 
they “ should not be justified in laying 
down generally that property attached before 
judgment is attached in exesution of a dee- 
ree” and they distinctly held that O. XXI, 
r. 57, threw no light on the point that had 
been then argued before them. I do not 
think this ruling goes further than to say that 
a claim put in after there is an order in execu- 
tion for sale following upon an attachment be- 
fore judgment “may properly be regarded as a 
claim to property attached in execution of 
a decree within the meaning of Article 11” of 
the Limitation Act. I cannot, therefore, be 
construed to lay down that in all instances 
where the phrase ‘‘property attached in execu- 
tion ” occurs in any Statute, it covers cases of 
property attached before judgment as soon as 
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execution is taken out on the decree arising out 
of that judgment; it must, in my opinion, in 
view of the compulsion, if is may be so called, 
exercised over their Lordships’ minds, by the 
omissions of the Legislature, be strictly confin- 
ed to what it lays down. I cannot, therefore, 
read into it a reversal of the decision in 
Venkatasubbiah v. Venkata Seshaiya (1). That 
is a direct authority in favour of the respond- 
ent in this case, to which one of the learned 
Judges in Arunachalam Chetty v. Periasami 
Servai (2) was a party, and other direct author- 
ities quoted therein are Ganesh Chandra Adak 


= v, Banwari Lal Roy, (5) and Bavuddin Sahib 


y. Arunachala Mudali, (6) and another case, 
which indirectly is in favour of the respondent, 
Kosuri Suraparaju v. Mandapaka Narasim- 
ham, reported in (7). 


General considerations of equity, such 
as, for example, whether third parties relying, 
for purposes of rateable distribution, on an 
attachment before judgment by some one else 
are entitled to be in any better position than 
third parties relying on some one else’s at- 
tachment after judgment, or whether a party 
defaulting in the prosecution of his execution 
application ought to bein a better position 
because he has attached before judgment than 
if he had attached after judgment, do not, I 
feel, assist me much in the decision of this 
case. I think the decision must be based on 
an interpretation of the express provisions of 
the Code and on a consideration of the rights 
conferred by prior Civil Procedure Codes be- 
fore O. XXI, r. 57, was passed at all. 
These last were perfectly clear and included 
the anomalies just mentioned, and the new 
Civil Procedure Code has left them as they 
were before. 


I would, therefore, in answer to the re- 
ference, say that O. XXI, r. 57, does not 
apply to cases where the attachment is an 
attachment before judgment. 


Waller, J.—I think that the question re- 
ferred to us should be answered in the 
negative. O. XXXVIII, r. 11, provides 
that, where there has been an attachment 
before judgment, a decree-holder, in order fo 
execute the decree, must make an application 
for execution, but need not re-attach. This 
is the only privilege he is given and I do not 
consider that it was intended to carry with it 


exemption from the penalty that awaits 
negligence on the part of attaching decree- 
holders in general. After he has made his 
application, he becomes subject to the pro- 
visions of O. XXI. I agree that O. XXXVIII 
contuins the whole law in regard to attach- 
ment before judgment as such, but am not 
prepared toconcede that attachment before 
judgment and attachment in execution are 
two entirely separate and distinct processes. 


There is authority on both sides. In Venkata- 
subbiah v. Venkata Seshaiya (1), it was held 
that O. XXI, r. 57, had no application to 
attachments before judgment. The Judges 
followed one Calcutta and two Madras de- 
cisions on the point. The Calcutta case 
(Ganesh Chandra Adak v. Banwari Lal 
Roy, (5) is certainly a direct authority in 
support of their view. One of the Madras cases 
[Bavuddin Sahib v. Arunachala Mudali, 
(6)] is—if anything—an authority for the 
opposite view. What it actually decided was 
that an attachment before judgment did not 
cease to exist because an application for the 
arrest of the judgment-debtor had been dis- 
missed for default. That is not in point here. 
Incidentally, however, the opinion was express- 
ed that an attachment before judgment was 
converted into an attachment in execution 
where the decree-holder applied in execution 
for sale of the attached property. At the 
same time, a doubt was raised, with reference 
to the Calcutta decision, whether the opinion 
was correct, a doubt which the Judges express- 
ly refrained from solving. The last case Kosuri 
Suraparaju v. Mandapaka Narasimham, (7) 
is not very clear. Apparently an execution 
application had been dismissed. If it» was 
dismissed for default, the decision is a direct 
authority in support of Venkatasubbiah v. 
Venkata Seshaiya, (1), On the other side—apart 
from dicta in certain cases—there is Arunach- 
alam Chetty v. Periasami Servai (2), In that 
case property had been attached before 
judgment, a deeree had been passed and an 
order for sale had been granted in execution. 
The question the Court had to decile was, 
whether the words “ property attached in exe- 
cution of a deeree” in Article 11 of the 
Limitation Act covered an attachment 
before judgmenf} The Full Bench decid- 
ed that they did. The main judgment 
was delivered by WALLIS, C.J., with whom 
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all the other Judges coneurred. SPENOER, J., 
delivered a separate judgment which—as I 
understand if—wentno further than that of 
the Chief ‘Justice. It must be conceded that 
the particular instance with which the Court 
‘was concerned was one in which sale bad 
actually been ordered; but I cannot agree 
that that fact affects the principle of the de- 
cision, An order for sale pre-supposes and is 
based on an existing attachment. It does not 
itself create the attachment, If, therefore, an 
attachment before judgment becomes at any 
stage an attachment in execution, it must, in 
my view, be atthe stage where an applica- 
tion to execute has been made and admit- 
ted -under O. XXI, xr. 17. And that I con- 
ceive to be the principle laid down by the 
Full Bench. I may add that, in the present 
case, sale papers had been called for which 
is usually done after attachment has been 
ordered. I am unable to see how a subse 
quent order for sale would have altered the 
position. WALLIS, C.J., explicitly stated that 
he was considering both cases, that is, those 
“in which the claim . . . . is putin 
after dearee or even, as in the present instance, 
after sale had been ordered in execution,” 
Further on he observed: “This provision 
(O. XXXVIII, r. 11) does not, in my opinion, 
enable us to say that property attached before 
judgment becomes property attached in execu- 
tion of a decree upon the mere passing of a 
decree either within the meaning of Article 11 
of the Limitation Act or of O. XXI, r. 57, as 
execution may never be applied for.” This 
sentence seems to me to indicate (a) that he 
was considering the meaning of the phrase 
under discussion both in Article 11 of the 
Limitation Act and in O. XXI, r, 57, (b) that he 
. was of opinion that nothing more was necessary 
to conver’ an attachment before judgment into 
an attachment in execution than an application 
to execute. The order for sale he regarded 
as proceeding on the footing that the pro- 
perty had to be considered as having been 
attached in execution by virtue of r, 11,” 
The reference to r. 11 which requires an 
application fo execute (and such an application 
would, but for the proviso in the rule itself, 
be for attachment as well as sale) is to my 
mind conclusive proof that he considered that 
` the attachment changed its eBaracter from the 
time of the application to execute, And that 
was the view taken by SPENCER, J. WALLIS, 


C. J, no doubt remarked that O. XXI, 
r. 57, threw no light on the quesion he 
was considering, Nor did it, He was consider- 
ing the meaning of a certain expression in 
Article 11 of the Limitation Act which was 
practically identical in terms with a ‘phrase in 
O. XXI, x, 57, but found that the context in 
which the latter stood gave him no assistance 
in interpreting the former. 


As I have already pointed out, the quota- 
tion given above with its reference to “ within 
the meaning of O. XXI, r. 57” shows that 
he was considering that rule as well as Arti- 
cle 11. I seeno reason to doubt that he and 
the other Judges would have been prepared, 
had it been necessary, fo answer the question 
referred to us in the negative. Indeed, I do not 
see how such an answer can be avoided. When 
once it has been found that, for one purpose, 
an application to execute converts an attach- 
ment before judgment into an attachment in 
execution, the conclusion is, to my mind, in- 
evitable that the conversion operates for all 
purposes, Following what I believe to be the 
principle laid down by the Full Bench, I hold 
that, in this ease, the property had been 
attached in execution within the meaning of 
r. 57 and that the attachment ceased when 
the application for execution had been dismiss- 
ed for default, 


I may add that the same question has since 
been argued before me with reference to sec- 
tion 9 of the Presidency Towns Insolvency 
Act.. Under that section, an act of insolvency 
is committed where any part of a man’s prop- 
erty has been attached in execution of a 
deeree for over 21 days. It would, in my 
opinion, be anomalous to hold that an attach- 
ment before judgment takes a judgment-debtor 
out of the section, even though execution had 
been proceeding against his property for more 
than the prescribed period. 

The Court.—By a majority, the question 
will be answered in the negative, 

VIN. V, i 

4. K. 

Question answered in the negative. 


Wi 
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NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 


SECOND CIVIL APPEAL No, 21 or 1928. 
March 1, 1924. 
Present :—Mr, Kinkhede, A, J. O. 


LABHUA SAO—PLAINTIFF— APPELLANT 
versus 


CHATAN AND ANOTHER—DEFENDANTS — 
RESPONDENTS. 


0. P. Land Revenue Act (LI of 1917) ss. 169, 
920 (n)—Civil Procedure Code (Act V of 1908) 
s. I~ Jurisdiction of Civil and Revenue Courts- uris- 
diction, what  determines—~Partition—Direotion to 
objector to file suit, effect of—Suit filed after expiry 
of siw months, whether can be enterlained—Special 
procedure, effect of. 


The jurisdiction of a Court to entertain and deolde 
upon a cause of action depends upon the nature of 
tho claim put forward by the plaintiff, as his cause 
of action and the matter involved in it does not 
depend upon what the defendanta may assert by way 
of defence. It may turn out at the trial that the 
subjeot of contest between the plaintiff and defend- 
ant is not properly represented by the form in which 
the plaintiff has chosen to put his claim, but the 
occurrence of that contingency may only render the 
plaintifs suit liable to be dismissed as not proved. 
It will not affeot the jurisdistion under which the 
guit as brought by the plaintiff fell. [p. 168, ool. 1.) 


Chunder Coomar Mandal v. Bakar Ali Khan, 9 W, 
R. 598, relied on. 


The exclusive jurisdiction of Revenue Officers 
under section 220 (n) of the O. P. Land Reven- 
ue Act is limited only to tha matter of “ the 
partition or union of makals or paliis* and the 
ordinary jurisdiction of the Oivil Courts in the 
matter of giving a declaration on the question of the 
liability or otherwise of such property to be partition- 
ed, is not ousted. Unless the jurisdiction is either 
ewpressly or tmplicdly barred by the Statute, if must 
remain with the Civil Court in all Civil matters 
TT geotion 9 of the Civil Procedure Oode. [p. 163, 
col. 1. ; 


Chaturbhuj v. Chandirmool, b Ind. Gas. 705; 6 N. 
L. R. 27 at p. 29; Jagunath v. Khuba, 4 Ind. Cag. 795; 
BN. L. R. 176 at p. 179, followed. 


Where a Statute presoribes a pattioular remedy and 
lays down a procedure for working out that remedy, 
the rights and privileges of the parties must depend 
upon the result of their following or not following up 
that procedure in the manner laid down by tha Statute 
and it ia the duty of each party to adopt and follow 
it up, because it is only when the right recognized by 
the Statute is given efieot to in the manner provided 
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by the Statute, that the decision as regards such right 
oan be given by the tribunal contemplated by the 
Btatute and be binding as between the parties. This 
may involve hardship in partioular oases but that is 
not a matter for the Courts to consider. [p. 168, col. 2; 
p. 164, sol. 1.] 


The Statute has fixed the period of six months for 
the filing of a suit direoted to be filed under seo. 
tion 169 (1) (b) of the O. P, Land Revenue Aot, 
and a Oivil Court has no jurisdiction to entertain 
such a suit after the expiry of the period fixed by the 
Statute. [p. 162, ool, 2.] 

Second appeal against the decree of the 
District Judge, Raipur, in Civil Appeal No. 56 
of 1922, dated the 10th November 1922. 

Messrs, J, O. Ghosh and W, R. Puranik, 
for the Appellant, 

Sir B. K. Bose and Mr, Y. Bose, for the Rese 
pondents, 


JUDGMENT. In three villages, namely, 
(1) Rieali, (2) Somnidehi, (3) Ambidehi, now 
amalgamated into one mouza called Risaii, 
tho plaintiff and the defendants’ fathers owned 
a seven-anna proprietary share which they had 
purchased on 1st June 1893, In the year 
1905 all the three brothers divided their 
sir and khudkasht lands equally between 
themselves. After this partition plaintiff 
purchased  seven-pie share of ona Daryao 
dnd obtained a surrender of his sir land in 
1906 and thus got possession of 25-29 acres 
of khudkasht land more than his two brothers, 
One Ramprashed also sold his 104-pies 
patii to plaintiff, and the latter thus acquired 
some additional sir and khudkasht. He also 
got other lands from time to time, The result 
of these acquisitions was that up to the year 
of the Settlement (1910-11) the plaintiff had 
in his possession a little above 100 acres of 
sir lands and 168-97 acres of khudkasht lands, 
His acquisitions continued even after the 
Settlement, so that plaintiff is now in posses- 
sion of 102-35 acres of sir and 217-54 acres of 
khudkasht lands. Defendants Nos, 1 and 2 hold 
73-44 and 34-80 acres of khudkasht and 47-4 
and 45-13 of sir respectively. Plaintiff claims 
to have improved the lands in his possession. 

The defendant-respondent Chetan applied 
for partition and claimed equal ° division 
of all the ilands, The plaintif. appellant 
yaised questions of previous partition and 
exclusive ownership and title, The Sub- 
Divisional Officey on 3rd August 1920 declin- 
ed to grant the petition and referred the res- 
pondent to a Civil Court, This order purported 
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to be passed under section 169 (1) (a) of the 


Central Provinces Land Revenue Act, IT of 
1917. ‘Defendant thereupon appealed to 
tha Deputy Commissioner and got the order 
reversed. The Deputy Commissioner’s order, 
which is dated 15th February 1921, purports 
to be passed under section 169 (1) (b) requir- 
ing plaintiff to institute within six months a 
suit in the Civil Court for the determination of 
the questions raised. The plaintiff went up to 
the Commissioner in second appeal but that 
appeal was dismissed on 21st November 1921. 


The present suit was instituted on 3rd March 
1922 for a declaration of title to the above 
lands, The only defence material for the pur- 
poses of this second appeal is that the suit not 
having been brought within six months from 
the data of the order of the Deputy Commis- 
sioner, namely, 15th February 1921, was barr- 
ed by section 169 (2) (b) of the Central Pro- 
vinces Land Revenue Aot, II of 1917. The 
first Court framed the following issue :— 


“Whether time against plaintiff runs from 
15th February 1921 (date of Deputy 
Commissioner's order)? Is suit by plaint- 
iff, therefore, time-barred ?” 

The first Court found it against the plaint- 
iff and dismissed the suit. He, therefore, 
went up in appeal to the District Judge, who 
also confirmed the dismissal, Hence this 
second appeal. 


It is contended on behalf of the appellant 
that to support the dismissal is in effect to 
curtail the limitation preseribed by the Limi- 
tation Act for a suit for declaration that 
certain property is or is not liable to division, 
It isalso urged that in any case the proceed- 
ings in the Revenue Courts. should be looked 
upon as “ another civil proceedings” within 
the meaning of section 14 of the Limitation 
Act, and all the time taken in proseouting in 
good faith the appeal in the Commissioner's 
Court: may be excluded under that section, 
On the other hand, the respondents contend 
that the question is not one of curtailing the 
limitatidn . for a suit, but, one of jurisdiction 
of a Civil-Court to entertain the suit, and reli- 
ance is placed on section 220 (n) of the Land 
Revenue Act, as a bar to the Civil Court’s 
-jurisdiction, -and that the Civil Court's 
-Jurisdiction exists only partially and to the 

extent to which the Statute, z.¢,,.the Revenue 


. 
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Law, recognizes it, and no further, and that 
whoever wants fo take advantage of the. pro- 
visions must take it subject to the conditions 
imposed, That the jurisdiction of the Civil 
Court to entertain the suit came to an end as 
soon as the six months period expired on 15th 
August 1921. 

It is, therefore, urged that the plaintiff was 
bound to institute the suit within the statu- 
tory period of six months given to him for 
filing the same, and that this period of 
six months had to be counted from the date of 
the Deputy Commissioner’s order in appeal. 
The plaintiff-appellant’s reply is that the | 
jurisdiction of the Revenue Officer is . limited 
to the matter of effecting partition, and does 
not extend’ to the determination of the 
question whether particular items of prop- 
erty are or are not liable to be partitioned, 
and thatas this is a matter of a civil nature 
with which the Revenue Officers have no 
concern, the suit, though filed beyond six 
months, ought to be maintainable under 
general law, 

I have considered the respective contentions 
of the parties andI am of opinion that the 
Civil Court’s jurisdiction to entertain the suit 
was ousted as soon as the statutory period of 
six months expired: Section 9 of the Civil 
Procedure Code lays down that the Courts 
shall have jurisdiction to try all suits of a 
civil nature excepting suits of which their cog- 
nizance is either expressly or impliedly barred. 

Section 220 of the Central Provinces Land 
Revenue Aot, II of 1917, provides that :— $ 

“ Except as otherwise provided in this Act, 
or in any other enactment for the time being 
in force, no Civil Court shall entertain any 
suit instituted, or application made to obtain 
a decision or order on any matter which the 
Governor-General in Council, the Chief Com- 
missioner or any Revenue Officer is, by this 
Act, empowered to determine, decide or 
dispose of,and in particular and without 
prejudice to the generality of this provision, 
no Civil Court shall exercise jurisdiction over 
any of the following matters:— 

* kk * 


(n) the partition or union of mahals or pattis,” 
* * * 


It was held by Stevens, J. O., in Sujanmal 
v. Bhagabat (1) with’ reference to the 


(1) 60, P. L. R. 108. 
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provisions of section 152 (13-A) read in 
conjuction with section 186 (c) of the old 
Land Revenue Act, that a suit for declaration 
that certain fields should be declared to be the 
plaintiffs’ fields and restored to their posses- 
sion, does not involve any question of suing or 
applying for the partition perfect or imperfect 
of a mahal, nor is there any question of the 
distribution of the land, or of the allotment of 
the revenue of a mahal by partition; and that 
such a suit is not barred by the aforesaid sec- 
tions. Viewing the provisions of saction 220 
(n) of the new Land Revenue Act in the 
same light it will be seen that the exclusive 
jurisdiction of the Revenue Officers is limited 
only to the matter of “the partition or union 
of mahals or pattis” and the ordinary jurisdic- 
tion of the Civil Courts in the matter of 
giving a declaration on the question of the 
liability or otherwise of such property to be 
partitioned, is not ousted. Unless the juris- 
diction is either expressly or impliedly barred 
by the Statute, it must remain with the Civil 
Court in all Civil matters under section 9 of 
the Civil Procedure Code. This view finds 
support in the cases of Chaturbhuj v. Chandir- 
mool (2) and of Jagannath v. Khuba (8). 

The jurisdiction of a Court to entertain and 
decide upon a cause of action depends upon 
the nature of the claim putforward by the 
plaintiff, as his cause of action and the 
matter involved in it does not depend upon 
what the defendants may assert by way of 
defence. It may turn out ot the trial that 
the subject of contest between the plaintiff 
and defendant is not properly represented by 
the form in which the plaintiff has chosen to 
put his claim, but the occurrence of that 
contingency may only render the plaintiff's 
suit liable to-be dismissed as not proved. It 
will not affect the jurisdiction under which 

“the suit as brought by the plaintiff fell: Chun 
dur Coomar Mandal v. Bakar Ali Khan (4). 

If a recorded proprietor of a village or 
mahal or patti finds that there exists a dis- 
pute between himself and another co-sharer 
as regards the liability or otherwise of certain 
lands to partition, the co-sharers haye two 
courses open, They orany of them may at 
once institute asuit ina Civil Court fora 


(2) 5 Ind. Gas. 705; 6 N. L. R. 27 ab p. 29. 
(8) 4 Ind. Gas. 795; 5 N. L. R. 176 at. p. 179. 
(4) 9 W. R. 598. 
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l declaration to that effect, and such a suit will 


not be barred from the eognizance of the 
Civil Courts, because it is not a matter cover- 
ed by section 152 (x) of the O. P. Land Reve- 
nue Act. There is nothing also in any other 
provisions of the said Act which can be said 
to take away by necessary implication the 
jurisdiction of the Civil Court ina matter 
like this. 


But if, instead of resorting to this civil re- 
medy, and securing a decision of the Civil 
Court on the questions in disputo in the first 
instance, either of the recorded proprietors 
were to make his election to have recourse, 
first, tothe summary remedy of a partition 
through Revenue Courts and fhus invoke the 
exclusive jurisdiction of the Revenue Officer 
for partitioning the estate under the Land 
Revenue Act, and an objection raising ques- 
tions of title or of proprietary right, or any 
other question which it is essential to decide 
finally before the partition can be proceeded 
with were fo be raised in those summary 
Revenue proceedings, then both the parties 
are bound to submit to the necesary con- 
sequences flowing from the selection of the 
remedy, and regulate their further procedure 
in the manner laid down by that Act. Tho 
questions raised not having already been 
determined by a Court of compotent jurisdic- 
tion, the partitioning officer has the option of 
following any of the three courses laid down 
under section 169 sub-section (1) of the new 
Land Revenue Act, 

In this case, the Sub-Divisional Officer 
elected to follow the course laid down in clause 
(a) of the said sub-section while the Deputy 
Commissioner thought fit to follow the eourse 
prescribed in clause (b) ofjthe same sub-sec- 
tion. Once the special jurisdiction is invoked, 
the special procedure prescribed by the Statute 
vesting such exclusive jurisdiction must 
become applicable, Where a Statute prescribes 
a particular remedy and lays down a procedure 
for working out that remedy, the rights and 
privileges of the parties must depend upon the 
result of their following or not following up 
that proesdure in the manner laid down by 
the Statute and itis the duty of each party to 
adopt and follow it up, because itis only when 
the right recogyjzed by the Statute is given 
effect to in the manner provided by the Statute, 


- that the decision as regards such right can be 


. 


. 
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given by the tribunal contemplated by the 
Statute and be binding as between the parties, 
This may involve hardship in particular 
cases but that is not a matter for the Courts 
to consider. 


I will explain this position by reference to 
two or three familiar instances, 


If A attaches O’s property as if it is the prop- 
erty of B, his judgment-debtor, the law does 
not cast upon C the duty of preferring a claim 


or objection under O. XXI, r. 658 of 
the Civil Procedure Code. If, however, he 
avails himself of the summary remedy 


provided by r. 58 and the Court proceeds 
to investigate the claim or objection and passes 
an order under any of the rules 60, 61 and 62, 
the party againss whom the order is made 
has to institute a suit to establish a right 
which he claims to the property in dispute, 
because under r. 68 of the said Order sub- 
ject to the result of such suit, if any, the 
order. becomes conclusive, But if no such 
claim or objection against the attachment be 
preferred, neither party is under any obliga- 
tion fo file a suit under O. XXI, xr. 63 of the 
Civil Procedure Code. Such æ suitis neces- 
sitated only because a claim or objection was 
preferred and an order was passed thereon, 
and the order becomes conclusively binding 
between the parties unless set aside within one 
year under Article 11 of the Limitation 
Schedule. A person against whom no such 
order is made, has bis usual longer period of 
limitation fo enforce his rights. Also in the 
case of persons who are parties to the sum- 
mary proceedings under O. XXI, rr. 97 to 101, 
Civil Procedure Code, the same consequences 
follow. If the order is against any one of 
them, he also hes to institute his suit under 
O. XXI, r. 103, within one year of the order 
as prescribed by Article 11-A of the Limita- 
tion Schedule, otherwise the order becomes 
conclusive as against him, A third similar 
instance is of a person against whom an order 


under section 145 of the Criminal Procedure. 
He has to file his suit under: 


Code is naade, 
Artiele 47 of the first Schedule of the Limit- 
ation Act within three years of the date of 
the order if he wants to recover the im- 
moveable property comprised in such order, 
although under ordinary circumstances, 
if he had not been a party to such an 
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order or had not invoked the help of the 
Criminal Court, he would have had 12 years 
within which to recover possession of the 
immoveable property. These instances will 
clearly show that he who has 9 recourse 
fo any special remedy provided or invokes or 
subjects himself to any special jurisdiction 
conferred by any particular Statute, must 
follow up the special procedure laid down in 
that Statute, and must necessarily take the 
consequences that flow from his compliance or 
non-compliance with the requirements of the 
Statute in all its particulars, If he is success- 
fulin the remedy followed by him he puts 
his opponent to the disadvantages of any 
failure which his opponent may be guilty of, 
but if heis unsuccessful he subjects himself 
to similar disadvantages, 


Under these circumstances the appellant 
cannot complain of the hardship to which he is 
subjected by reason of his own failure to 
strictly comply with the order passed by the 
Deputy Commissioner under section 169 (1) (b) 
of the new Land Revenue Act. The Statute 
has fixed six months period for the filing of 
such a suit. Ib gives no discretion to the 
Deputy Commissioner to extend that period. 
No question as to whether the appellate’ 
authority could have legally extended the 
period ‘arises, as @ matter of fact, the 
Commissioner had neither been moved to grant 
any extension, nor had he himself svo motu 
thought fit fo grans one. It was no doubt 
within his authority to direct that the execu- 
tion of the order under appeal be stayed but 
that has not been done, The plaintiff must, 
therefore, take the consequences of his own 
laches or negligence in carrying out the order 
of the Deputy Commissioner. The particular 
section 169 of the new Land Revenue Act, as 
I read it, does not put an end to the jurisdiction 
of the Revenue Officer as soon as an order is 
passed under sub-section (1), clause (D), but it 
simply suspends his jurisdiction temporarily so 
long as the proceedings before the Oivil Court 
duly started within the statutory period of six 
months continue. Section 169, sub-section (2) 
lays down that if the proceedings have been 
postponed under sub-section (1), clause (b) and 
if the party ordered complies with the requisi- 
tion, the Deputy Commissioner’s jurisdiction 
is limited to deal with the case in accordance 
with the decision of the Civil Court, or if such 
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party fails to comply with the requisition the 
Deputy Commissioner is bound to decide the 
question against him. 


If the Deputy Commissioner elects to pro- 
ceed under section 169 (1) (o) of the said Act, 
and enquires summarily into the merits of the 
question and passes orders thereon, then 
under sub-section (3) his order is conclusive 
subject to the result of a suit to be instituted 
within six months to have the order set aside, 
It is only when he declines to exercise his 
jurisdiction to grant the application, under the 
powers given by sub-clause (a) of sub-section 1 
~ of the said section, as was done by the Sub- 
Divisional Officer, that the restriction of filing a 
civil suit within six months does not come into 
operation, For these reasons I think the suit 
was untenable and could not be entertained. 


In this view of the oase no question of ex- 
clusion of time under section 14 of the Limi- 
tation Act arises in the case, The appeal is 
dismissed with costs. The costs in the lower 
Courts will be paid as already ordered. 


Z. K. Appeal dismissed. 


LAHORE HIGH COURT, 
First CIVIL APPEAL No, 1888 oF 1920, 
February 19, 1924. 


Present :—Mr, Justice Broadway 
- and Mr, Justice Campbell, 


ALIINAWAZ, SINCE DECEASED, 
2. MIR MUHAMMAD 
AND OTHERS—DEFENDANTS— 
APPELLANTS 
VErSUs 


FAIZ ALL AND OTHERS —PLAINTIFFS— 
RESPONDENTS. 


Breach of covenant—Cause of action, when arises 
Award directing party to continuein possession so 
long as a certain payment was made—Refusal to make 
payment, effect of Withdrawal of refusal, effect of. 


A right to suo acorues whenever a person becomes 
clothed with a legal character entitling him tos 
relief which a Court of Law is competent tO grant. 
[p. 167, col. 2.) 
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When a contract is repudiated by one of the par- 
ties thereto before the time for its fulfilment, tho re- 
pudiation gives rise toa oause of action in favour 
of the other party at once, and if is not neoassary 
for such party to wait till the date fixed for the per- 
formance of the contract. [p. 167, ool. 2.7 


Undor the terms ofan award defendants were en- 
titled tocontinue in possession of a certain area of 
land so long as they continued’to pay the land ra- 
venue assessed on a oertain other area of land in 
possession of tho plaintifs, but it was provided that 
if the defendants at any time claimed payment of 
the land revanua demand in respect of the area in 
possession of the plaintifis the latter would be eatitl- 
ed to claim the area in possession of the defendants. 
During the Settlament operations the defendants 
made an application that the land in possession of 
the plaintifis should be assessed to land revenue. 
The assessmont was made and announced to the 
plaintiffs, but before it could be levied the defandanta 
withdrew their application and prayed that matters 
may be left whero thay were before their application 
wag made. The plaintiffs sued for the area in posses- 
sion of the defendants on the ground that by making 
their former application they had committad a 
breach of the condition under which they had been 
allowed to continue in possession of the land under 
the award ; 


Held, that the suit must sucosed as the defendants 
had committed the breach complained of which gavé 
an immediate cause of action to the plaintifis and 
that it wag no answer to the suit to urge that the 
defendants had subsequently withdrawn thoir appli- 
cation before the plaintifs had bean oalled upon to 
pay the land revenue demand. 


First appeal from the deoree of the Senior 
Subordinate Judge, Ambala, dated the 8th 
March 1920, dismissing the plaintiffs’ suit, bub 
ordering that the defendants shall pay the 
plaintiffs’ costs. 


Mr, M. Sleem, for Sheikh Abdul Qadir, 
K. B., for the Appellants. 


Maulvi Ghulam Mohi-ud-Din, for” the 
Respondents, 


JUDGMENT.— These appeals have arisen 
out of a suit brought by Faiz Ali and others 
for the possession of 605 bighas, 7 biswas of 
land against Ali Nawaz and others, The 
following pedigree table will afford assist- 


ance :— $ 


Ta Khan 





Buland Khan 
” 





| i 
Kuri Khan Zullu Kbar. 


The plaintiffs are the descendants of Kuri 
Khan and Buland Khan and the defendants 
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descendants of Zulfu Khan. The plaintiffs al- 
leged that under an award, dated the 22nd of 


September 1854, they were allotted 180 bighas . 


of land out of the whole estate belonging to 
Najabat Khan, the terms of the award being 
that Zulfu Khan, and his descendants were to 
keep the rest of the estate but to pay the 
land revenue demand on the 180 bighas 
allotted to the plaintiffs ancestors. Zulfu 
‘Khan was at that time in receipt of a pension. 
When that pension ceased the plaintiffs 
were to pay the land revenue demand 
qua TO bighas of. the land allotted to 
them, the defendants continuing to pay 
the land revenue demand on the remain- 
ing 110 bighas for ever. It was provided, 
however, that in the event of the descen- 
dants of Zulfa Khan at any time claiming 
payment of the land revenue demand on the 
110 bighas allotted to the plaintiffs they (the 
plaintiffs) would be entitled to claim 2[3rds of 
the 1|3rd share in the village, In consequ- 
ence of this award at first the entire 180 
bighas were entered as Kharij bachh in the re- 
venue papers and on the death of Zulfu Khan, 
when the pension referred to above ceased, 
the plaintiffs were shown as liable to pay the 
land revenue demand qua 70 bigkas, the 
remaining 110 bighas continuing to be shown 
es Kharij bachh and the revenue due upon 
them was added to that due on other lands 
in the possession of the defendants. 


It was asserted that on the 21st of April 
1917, while the Settlement of 1917-18 was in 
progress, Ghulam Mustafa Khan and others of 
the defendants applied to the Settlement 
authorities saying that they were not willing 
to allow the land, which had formerly been 
kept as Kharij bachh by their ancestors to 
continue as Kharij bachh and it was asked 
that the revenue gua the said land should be 
assessed on them and levied from the proprie- 
tors who enjoyed the produce thereof. This 
application was granted and the lands in ques- 
tion were duly assessed to revenue and in- 

“eluded in the bachh when the assessment and 
distribiition were announced in March 1919, It 
should be noted that by this time the 110 
bighas had been reduced to 97 bighas, 18 biswas, 
the plaintiffs having sold the difference. 

The plaintiffs claimed that the act of the 
defendants in moving the Revenue authorities 
to assess the lands held by them to revenue 


. 
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and to include them in the bachh entitled them 
(the plaintiffs) under the award aforesaid to 
2l3rds of the 1[8rd of the village, and 
on the 1st of August 1919 instituted 
the present suit claiming possession of 
605. bighas, T biswas, alleging that that 
was the land they were entitled to. The 
defendants contested the suit alleging (1) that 
their ancestor Zulfu Khan alone had.person- 
ally acquired the entire property ; (2) that 
they knew nothing of the terms of the award 
referred to; (8) that the assessment made on 
the plaintiffs’ lands was made at the instance 
of Ghulam Jahan and others of the plaintiffs ~ 
and not af the instance of the defendants ; (4) 
that the defendants had not refused, and did 
not refuse, to pay the revenue payable on the 
lands referred to by the plaintiffs; and (5) that 
on the Ist of May 1919 they had applied to the 
Revenue authorities praying that the matter 
should be allowed to stand as heretofore, 
their previous application having been made 
under a misapprehension that the land was to 
be kept Kharij bachh during the ourrency of 
the last Settlement only, They also pleaded 
thatthe suit was barred under section 11 of 
the Civil Procedure Code and that'the agree- 
ment between the ancestors of the parties set 
up by the plaintiffs was opposed to public 
policy and unenforceable by law. 


The Trial Court settled the following 
issues :— 

(1) Whether the present claim is barred 
under section 11 of the Civil Procedure Code, 
by virtue of the judgment of 1854 ? 


(2) Whether plaintiffs’ claim is barred by 
eee the adverse possession of the defend- 
ants 


(3) Whether the defendants’ petition, dated 
21st April 1917, was based on the statement 
of the plaintiff and had been prepared in 
ignorance of the litigation of 1854 and had 
been cancelled by the defendants’ petition, 
dated 1st May 1919, and, if so, how do the 
facts affect the present claim? a 

(4) Whether the agreement embodied in 
the judgment and award of 1854 was against 
law and public policy and is not binding on the 
defendants ? 

(5) If the judgment and award of 1854 be 
binding on the parties, fo what relief are the 


Von, 79] 


ALI NAWAZ v. FAIZ ALI 


plaintiffs entitled under the provisions of the 
award of 1854 ? 


Tt was held that the suit was not barred 
under section 11 of the Civil Procedure Code 
and that the parties were bound by the award 
made in 1854. The suit was, however, 
dismissed as, in the opinion of the Senior Sub- 


` ordinate Judge the action of the defendants 


in making the application dated the 21st of 
April 1917 did not amounttoa breach of 
contract, inasmuch as they had seen and rec- 
tified their mistake by the application dated 
the 1stof May 1919 before the time for pay- 
ment of the revenue had actually arrived and 
before the suit had been filed. At the same 
time, he ordered the defendants to pay the 
plaintiffs’ costs. 


Against this decree both parties have pre- 
ferred appeals to this Court, the plaintiffs 
through Mr. Ghulam Mohi-ud-Din and the 
defendants through Mr. Abdul Qadir on 
whose behalf Mr. Sleem has appeared. Mr. 
Sleem’s appeal relates only to the question of 
costs and need not detain us, as in our opinion 
the present litigation is directly due to the act 
of the defendants in making the application 
dated the 2ist of April 1917 which they 
themselves now admit was mistaken and 
made without proper enquiry of the real facts. 
‘We dismiss their appeal, 


In the appeal by the plaintiffs the question 
for decision is, whether the view taken by the 
learned Senior Subordinate Judge as to the 
nature and effect of the act done by the defen- 
dants in making the application of the 21st of 
April 1917 is correct, It has been contended 
by Mr. Ghulam Mohi-ud-Din that the action 
of the defendants-respondents in making the 
application of the 21st of April 1917 was final 
and was a clear indication that for the future 
they intended not to pay the revenue on the 
lands held by the plaintiffs under the award 
of 1854. He further contended that it was 
idle for the defendants to urge thab they 
made this application under a misapprehen- 
sion of the true state of affairs, and it was 
further pointed out that they did not attempt 
o'remedy the effect of their action until after 
March 1919 when the assessment had been 
announced and the plaintiffs had been in- 
formed that the Government would look to 
them for the revenue of the lands held by 
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them. On the other hand, it was contended 
that, unless and until the plaintiffs bad actually 
been called upon to pay the said revenue, no 
variation in, or breach of, the contract evid- 
enced by the award had been made. In answer 
to this Mr, Ghulam Mohi-ud-Din referred 
to Hochsterv. Dela Tour (1) and Ripley 
v. M’clure (2), in both of which authorities 
it was held that when a contrast had been 
entered into and repudiated by one of the 
parties before the time for fulfilment of the 
contract, the repudiation would give rise to a 
cause of action in favour of the other party 
at once, and that it would not be necessary for 
such party to wait till the date fixed for the 
performance of the contract. Mr. Ghulam- 
Mohi-ud-Din appears to be correct, for a right 
to sue accrues whenever a person becomes 
clothed with the legal character entitling him 
fo a relief which a Court of law is competent 
to grant. In the present case under the con- 
tract evidenced by the award of 1854 the 
defendants were at liberty to continue to pay 
the revenue of the lands held by the plaintiffs 
or to insist on the plaintiffs paying the said 
revenue themselves. In the event of the 
defendants electing to adopt the latter 
course the plaintiffs would be entitled 
to get certain other lands, The defendants 
clearly, by making the application of the 21st 
of April 1917, elected to make the plaintiffs 
pay the revenue on the lands held by them. 
For a period of nearly two years this applica- 
tion remained before the Revenue authorities 
and in due course the plaintiffs’ land was 
assessed to revenue and made liable therefor. 
The result of this appears to be that the plaint- 
iffs would be liable to all the penalties preserib- 
ed in section 67 of the Land Revenue Act in 
the event of the said revenue not being paid. 
It was, therefore, unnecessary for the plaintiffs 
to wait till they had been called upon to pay 
the revenue on their land. The defendants 
having elected to avoid the liability hitherto 
imposed on them can scarcely be allowed to 
urge that the consequences resulting from 
their action are serious, and cannot be relieved 
from such results on the sole ground that 


(1) (1858) 95 R. R, 747; 2 El. & Bl. 678; 99 L. J. 
Q. B. 466; 17 Jur. 972; 291.7. (0. B.) 171;1 W. R. 
469; 118 E. R. 999.4 

(2) (1849) 80 R. R. 593 at p. 604; 4 Bx. 845; 18 L. 
J. Ex. 419; 154 E. R. 1946. 
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their action bad been made under a mistake. 
My, Sleem referred to Surendra Nath Banerjee 
v. Secretary of State, (8) and Supdu Dhondu 
Gujar v. Madhavrao Jivram Gujar (4) and 
urged that, as was done in those two cases, his 
clients should be relieved from the serious 
results that would follow from their action in 
this case. 

In Surendra Nath Banerjee v, Secretary of 
State (8) the facts were quite different to 
those in the present case, There a compro- 
mise had been effected under which an agree- 
ment of lease was to be executed within a 
period of two months. The relationship of 
landlord and tenant had been created by the 
compromise, There had been a default in the 
execution of the deed within the prescribed 
period, and it was held that, in such circum- 
stances, forfeiture of the tenancy could be 
relieved against in equity. 


In the Bombay case the question involved 
was whether a certain deed which appeared to 
be a sale wasin reality a mortgage and open 
to redemption. The dispute was compromis- 
ed on certain conditions, one of them being 
that a sum of Rs, 1,10) was to be paid within 
one month qua a certain plot of land and that 
failure to make this payment would rusult in 
the then defendant becoming the owner of 
the said land, Possession was to remain 
with the defendant for some time after 
the payment of the money had been made. 
The money was not paid within the 
prescribed time, but was paid before the party 
paying it could bave obtained possession. It 
was held that in redemption suits on default 
by the mortgagor the mortgagee had the right 
to sell or to foreclose but that till he exercised 
one of these relief rights a Court of Equity 
would always be disposed to afford relief to 
the mortgagor. 

The present suit does not relate to any 
question of tenancy and the relationship 
between the partiés is neither that of Jandlord 
and tenant nor mortgagor and mortgagee, An 
agreement was entered into and under the 
terms of the agreement the defendants had 
certain advantages and were subject to certain 
Habilities. It rested with them entirely whe- 
ther they would or would not continue to 


(8) 57 Ind. Oas. 643; 24 O. WAN. 545. 
awe 67 Ind. Oas. 684; 44 B. 644; 92 Bom. L. R 


make the payment of the land revenue as 
agreed under that agreement. They chose to 
adopt a certain course. A reference to the 
patwart would have put them in possession of 
the reasons why they were to pay this parti- 
cular land revenue and their failure to 
make such an enquiry appears to be without 
any real excuse. Undoubtedly, the conse- 
quences resulting from their action are very 
serious for them: but, after giving careful 
and anxious consideration to the case, we are 
unable to say that any such sufficient or valid 
ground has been made out as would justify 


us in relieving them from the natural conso- 


quences of their action. 


In these circumstances, we feel constrained 
to accept the piaintiff’s appeal and grant them 
a decree for possession of the land in suit. 
Parties to bear their own costs in this Court 
in both appeals. 


Z. K, Appeal accepted. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 


Crvit: REVISION No. 136-B or 1923, 
November 22, 1928. 


Present — Mr, Prideaux, A. J. O. and 
Mr. Kinkhede, A, J. O. 


SHEOPRATAP SHRINIVAS—APPLICANT 
versus 
SUKHDEO KANHATYALAI—Non- 
APPLICANT, 


Civil Procedure Ocde (Act V of 1908), s 115—— 
Jurisdiction, order deciding question of—Rivision, 
whether Yes—‘Case,’ meaning of. 


. The word ‘ oase ' in section 115 of the Civil Pro. 


cedure Code must be understood in its broadest and 
most ordinary senses [p. 169, col. 2.] 


Mahadeo v.Nogo, 19 Ind. Oas. 357; 7 N.. R. 180 
at p. 158, followed. 


The High Court has jurisdiction to revise an 
erroneous order holding that the Court has juriedic- 
tion to try a suit. [p. 169, ool. 2.] 
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Sultanat Johan Begam v. Sundar Lal, 58 Ind. Cas. 
90; 42 A. 409; 18A.L. J. 481; Sawan Mal v. 
Kankaya Lal Gopal Das, 59 Ind. Oaa. 680 ; Dhapi v. 
Ram Pershad, 14 O. 768; 12 Ind. Jur. 97; 7 Ind. 
Dec. (N. B.) 509; Krishna Velji Marwadiv. Bhan 
Mansaram, 18 B. 61; 9 Ind. Dec. (N. 8.) 549 ; Mahadeo 
v. Nago, 12 Ind. Oas. 857; TN. L. R. 180 at p. 188, 
relied on, 


Application against the order of the Subordi- 
nato Judge, Akola, dated the 3rd July 1923. 


Mr. M. Y. Abhyankar, for the Applicant. 
Mr. 4. V. Khare, for the Non-Applicant, 


Order, —The plaintiff is a merchant resid- 
ing at Akola who has had dealings with the 
defendant, an ddtia at Bombay. He sues for 
rendition of accounts and for such balance as 
may be found due, Various pleas were raised 
including the one that the case was triable at 
Bombay and not at Akola, where if was filed. 
These pleas gave rise to the following issues :— 


“1. Where did the contract of agency 
between the plaintiff and defendant 
take place ? 

2. Where was the defendant liable to 
render accounts and pay the money 
due to the plaintiff? Whether at 
Bombay or at Akola ? 


3. Whether this Court has jurisdiction 
to try the suit ? ” 


The Trial Court finds that the contract of 
agency took place at Bombay but that in a 
pakki adat system primarily the place for pay- 
ment is where the constituent resides unless 
such constituent chooses to get paid in any 
other place, and, therefore, holds that the suit 
has been correctly laid at Akola. Against 
this decision this application for revision is 
filed. 

A preliminary objection is raised to its hear- 
ing on the ground that section 115 of the Civil 
Procedure Code only relates to the decision of 
a case, and the decision here covers only a por- 
tion of a case being in fact bub a finding on the 
question of jurisdiction, and that plaintiff's 
remedy lies in appeal after the case has been 
disposed of. We are referred to Sultanat Jahan 
Begam v. Sundar Lal (1), and Sawan Mal v. 
Kanhaya Lal Gopal Das (2), in support of this 
contention. There are, however, cases to the 


contrary, and we need but refer to the well 
(1) 68 Ind. Oas. 90 ; 42 A. 409 ; 18 A. L. J. 481. 
(2) 59 Ind. Oas. 680. 
(8) 12 Ind. Oas. 857 ; 7 M. L. R. 180 at p. 188, 


1 0—23 


known case of this Court, Mahadeo v. 
Nago (3), 

Sir Henry Drake-Brookman therein writes :- 

“ For. the non-applicants it is urged that 
the District Judge has simply erred on a point 
of law, so that this Court has no power to 
interfere under section 115, Civil Procedure 
Code, I think, however, that this is a case 
of illegal action covered by clause (e) of that 
section. The law, as I understand it, ex- 
pressly permits the joinder of the defendants, 
and the provision to this effect bas been 
entirely ignored by the lower Court. The 
order complained of is doubtless interlocutory, 
but I agree with the opinion expressed by 
Ismay, J. CO, in Narayan v. Pandurang 
(Civil Revision No. 94 of 1901) that the word 
“case” must be understood in its broadest 
and most ordinary sense. This view finds 
support in Dhapi v. Ram Pershad (4), and 
Krishna v. Bhau (5). Tt is idle to leave the 
plaintiffs to a remedy by way of appeal from 
the decree which will eventually be passed for 
the co-mortgagees have already pleaded that 
as against them the claim is time-barred, and 
in any case a second trial would be needed if 
the Appellate Court ordered the co-mortgagees 
to be joined.” 


We think that in the present case where a 
refusal to interfere might result in a deplorable 
waste of public time and parties’ money if 
they are forced to await the issue of a decree 
a too narrow view should not be taken and 
we, therefore, overrule the preliminary objec- 
tion, Coming to the facts, it is clear that the 
plaintiff misconceived what he had to prove. 
The burden was laid on him to show that by 
custom governing the dealings between Bambay 
adtia and up-country constituents payments 
to the latter were payments at their fown of 
residence and not at the adtia shop. The 
evidence adduced by him mostly refers to the 
custom prevailing amoug Akola adtia but is 
besides the question. We think it unneces- 
sary to enter at this stage into the merits of 
the case for we are of opinion that the plead- 
ings are defective and that the patties have 
not been fully examined. It must be clearly 
ascertained before the framing of isrues what 


(4) 14 6. 768 b 12 Ind. Jur. 97; 7 Ind. Deo. 
N. B.) 509. 
(b) 18 B. 61; 9 Ind. Deo. (N.B) 549. 
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exactly the case of each side is: where were 
the contrscts which the plaintiff seeks ac- 
counts of made; was any portion of these 
contracts within the meaning of section 
20, clause (c) of the Civil Procedure Code 
within the Akola District ; were there any 
stipulations as regards monies due to the 
plaintiff, being payablein Akola or in Bombay ; 
and is there any custom of the Bombay 
market in the absence of an express contract 
that such monies are receivable at the adtia’s 
place of business, though he may agree to 
send them to the eonstifuent’s shop. It 
seems to have been assumed that the dealings 
in suit are pucci adtia contracts. This point 
must be ascertained. 


With these remarks we set aside the deci- 
sion of the lower Court on the question of 
jurisdiction and remand the case to be further 
dealt with according to law. Costs in this 
Court will abide the res ult. We fix pleader’s 
fee at Rs, 50, 


Z. K, Oase remanded. 


LAHORE HIGH COURT. 


MISCELLANEOUS SECOND APPEAL No. 1118 
oF 1923. 


December 20, 1923, 
Present :—Mr. Justice Broadway. 


GHANIA—Derenpant—APPELLANT-— 


VETSUS 
PHUMAN SINGH—PLAINTIFF AND 
DUNI—DEFENDANT—RESPONDENTS. 


" Custom—Ancestral property, what is—Land pur- 
chased from collateral, whether ancestral. 


Land ceases to be ancestral if it comes into the 
hands of an owner otherwise than by descentor by 
reason merely of his connection with the common 
anoestor. Therefore, land purchased from a collateral 
although ancestral in the lands of the latter ceases 
to be ancestral in the hands of the purchaser. 


Sri Ram v. Ramji Das, 2 IndyCas. 949; 6 P. R. 
1909; 86 P. I. R. 1909; 94 P. W. R. 1909; Gurelit 
Singh v. Ishar Kuer, 68 Ind. Oas. 651; 8 D. 987; 
(1922) A. I. R, (L} 899, followed. 
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Miscellaneous second appeal from the order 
of the District Judge, Jullundur, dated the 
28rd March 1923, reversing that of the Junior 
Subordinate Judge, first class, Jullundur, dated 
the 24th April 1922, and remanding the case 
under O, XLI, r. 23, Civil Procedure Code, for 
a decision on the merits. 


Lala Badri Das, R. B., for the Appellant. 
Mr. B. A. Cooper, for the Respondents. 


JUDGMENT :—The following pedigree 
table will assist in an appreciation of the 
case — 
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On the 18th of March 1920 Dunni sold 8 
kanals 1 marla of land to one Gehna for 
Rs. 2,500. The plaintiff Phuman Singh institut- 
ed a suit for a declaration that the said sale 
would not affect his reversionary rights. He 
based his claim on the fact that the property 
was ancestral and that the sale had been 
effected without necessity, The Trial Court 
found that out of the land sold only 2 kanals 
11 marlas were ancestral and that as more 
than half of the sale price had been shown to 
be for necessity the plaintiffs suit must be 
dismissed. 

Phuman Singh thereupon preferred an 
appeal to the District Judge, who came to the 
conclusion that the entire land was ancestral 
and remanded the case under O. XLI, r. 23 of 
the Civil Procedure Code, in order that the 
Trial Court should arrive at a decision as to 
whether the remainder of the sale-price had 
been shown to be for necessity or nob. : 

Gehna has come up to this Court in second 
appeal through Mr, Badri Das on the ground 
that the learned District Judge’s decision as 
to the ancestral nature of the propsrty is bad 
inlaw. Mr. Cooper for the respondents has 
not afforded much assistance in the discussion, 
It appears that the entire land sold formed 
part of the estate held by Lada, the common 
ancestor. Half of the land so held by him 
descended to Mehtab Singh and Dittoo through 
Tiloka and Kaloo, while the other half 
devolved on Devia and Ala through Sukha, 
Mehtab Singh and Dittoo, out of the land 
inherited by them from their common ances- 
tor lada, sold 5 kanals 10 marlas to Devia. 
This sale was apparently not challenged by 
Phuman Singh or anyone else. The Trial 
Court held that, inasmuch as Devia was a 
member of the family, the acquisition by him 
by sale put an end to the ancestral nature of 
the property, The learned District Judge, how- 
ever, considered that the fact that Devia was 
a collateral of his vendors and nob a stranger 
did not affect the ancestral nature of the 
property which continued to be ancestral in 
his hands. This view is opposed to Sri 
Ram v. Ramji Das (1), in which it was 
held that “land ceases to be ancestral 
if it comes into the hands of an owner 
otherwise than by descenj or by reason 


(1) 2 Ind. Oas. 949; 59 P.R. 1909; 86P. L. R. 
1909 ; 94 P. W. R. 1909. 
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merely of his connection with the common 
ancestor,” In the present case the land came 
into the hands of Devia by purcbase and not 
by descent or by reason merely of his eonnec- 
tion with Lada. It, therefore, ceased to be 
ancestral, This is in consonance with the view 
taken in Gurdit Singh v. Ishar Kuar (2). 
I hold, therefore, that of the land sold 5 kan- 
als 10 marlas is not ancestral, and, accepting 
the appeal, remand the case under O. XLI, 
r. 23, of the Civil Procedure Code, to the 
lower Appellate Court for a decision of the 
casein the light of this finding, Stamp on 
appeal will be refunded, Costs in this Court 
will follow the event. 


Z. K. Appeal accepted, 


aol 68 Ind. Gas. 561; 8 L. 257; (1922) A. I. R. (L) 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No, 1087 or 1928. 
January 26, 1924. 

Present :—Mr. Justice Campbell. 


CHURANJI LAL—PLAINTIFF 
— APPELLANT 


Versus 
KARTAR SINGH AND ANOTHER— - 
DEFENDANTS—RESPONDENTS. 


Hindu Law—Joint family—Alienation by manager 
~~ Necessity, absence of —~Co-parcener, whether entitled 
to recover whole property, 


Where a sala of jointfamily property by the 
manager of the family is found to have been without 
family necessity, a co-parcaner challenging the sale 
ig entitled to recover possession of the whole of the 
property sold and not merely of his share in the pro- 
perty. 


Dharam Chand v. Karm Devi, 6P. R.1898; 
Mahabeer Pershad yv. Ramyad Singh, 12 B. L., R. 90; 
20 W. R. 192, not followed. 


Lachhman Prasad v. Sarman Singh, 40 Ind. Cas. 
284 ; 39 A. 500; 15 A. L. J. 584; 23 P.L. W 29;21 
O. W. N. 990; 80 M. L.J. 89; 19 Bom. L. R. 646; 
26 0. L. J. 97, (1917) M. W. N. 516 ;6 L. W. 884; 44 
I, A. 163 (P. 0.), followed. 


Second appeal from the decree of District 
Judge, Jullunduf, dated the 26th January 
1923, modifying that of the Munsif, 1st Class, 
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Nawanshahr, Distriot Jullundur, dated 
the 8th August 1922, and awarding the 
plaintiff possession of the half the land in 
suit, 

Lala Jagan Nath, for the Appellants. 


Mr, Aziz Ahmad, for the Respondents, 
JUDGMENT.—Sri Ram and his minor 


brother Choranji Lal formed a joint Hindu 
family and 4 kanals 11 marlas of land was 
the joint ancestral property of that family. 
Sri Ram, purporting to act for himself and as 
guardian of Choranji Lal, sold the land to 
Kartar Singh. Choranji Lal sued for posses- 
sion on the ground that the sale was not for 
necessity or consideration and that he was 
entitled to recover the whole land sold. The 
first Court decreed the claim; but on appeal 
the learned District Judge modified the decree 
to one for half only of the property sold, 


The finding of the lower Appelate Court is 
that consideration passed and that it was 
required for the purpose of defraying ordinary 
debts due by Sri Ram but not for purposes of 
family necessity as recognised by Hindu Law. 


Choranji Lal has come to this Court in 
second appeal, and it is argued on his behalf, 
on the authority of the Privy Council decision 
in Lachhman Prasad v. Sarnam Singh (1), 
that the sale was absolutely void and he was 
entitled to a decree for the whole land. 

16 is nob disputed for Kartar Singh, respon- 
dent, that the sale was void, but it is submit- 
ted that the decree should be in the form given 
in the case reported as Dharam Ohand 
v, Karm Devi (2) and should be that 
the property be declared as now partitioned 
betfveen Sri Ram and Choranji Lal each 
taking a half share and that Choranji Lal 
should recover possession of his half share 
unencumbered, the sale being valid in res- 
pect of the remaining share belonging to Sri 
Ram, The learned Counsel for the appellant 
does not accept such a decree and represents 
that Kartar Singh may be able to recover the 
sale prige from Sri Ram without proceeding 
against the joint family property and Cho- 
ranji Lal is entitled to the chance or prospect 


(1) 40 Ind. Cas. 284; 39 A. 500; 15 A. L. J. 684 ; 2 
P. L. W. 29; 810. W. N. 990; 988 M. D. J. 39; 19 
Bom, L. R. 646; 26 0. L.J. 97; (1917) M. W. N. 
616; 6 L. W. 884; 44 I. A. 163 (P. 0.) 

(2) 6 P. R. 1898. 
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of this property being kept in the family, 
intact. 


The decision in regard tothe decree in 
Dharam Chand v. Karm Devi (2) was based 
upon a case Mahabeer Persad v, Ranyad Singh 
reported as Mahabeer Persad v. Ramyad 
Singh (8) which the learned Judges of the 
Chief Court considered to have been reinforced 
by some remarks of approval by their Lord- 
ships of the Privy Councilin Madho Parshad 
y. Mehrban Singh (4). Mahabeer Persad v. 
Ramyad Singh, (8) however, was discussed in 
Lachhman Prasad v. Sarnam Singh, (1) which 
isa later pronouncement by their Lordships 
of the Privy Council and there it was 
emphasized that special circumstances were 
found to exist in Mahabeer Persad v. Ramyad 
Singh, (3) namely, that the alienors had made a 
representation to the alienee that they had 
power to dispose of the joint family property. 
Lord Haldane made it clear in Lachhman 
Prasad v. Sarnam Singh (1), that the 
general law is not that the property 
of the joint family can in every case 
be made available for a mortgage by 
the head of the family to the extent of 
the interest of the mortgagor, and his judg- 
ment indicates that he did not consider Maha- 
beer Persad v. Ramyad Singh (3), a decision 
to be applied beyond its own particular facts. 


In view of Lord Haldane’s observations, I 
am not prepared to make a decree in the form 
adopted in Dharam Chand v. Karm Devi (2). I 
accept the appeal and restore the deoree ofe 
the first Court for possession of the whole 
land in dispute with the declaration added that 
this decree shall not affect any remedy which 
Kartar Singh may be able to enforce here- 
after against Sri Ram. The appellant will 
have his costs throughout. 

Z. E. Appeal accepted, 

(3) 12 B. L. R. 90; 20 W. R. 192. 

(4) 180.157; 17 I. A. 194; 6 Bar. P. C. J. 586; 
Rafique and Jackson's P. O. No. 121; 9 Ind. Deo. 
(N. 8.) 105 (P.O). 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 


SECOND CIVIL APPEAL No. 104 oF 1922, 
August 28, 1923, 
Present -—Mr. Prideaux, A. J. ©. 


VITHALDAS MARWARI—PLAINTIFF— 
APPELLANT 
Versus 


GOMA AND OTHERS—DEFENDANTS— 
RESPONDENTS. 


Easements Act (V of 1882) ss. 59, 60—License— 
Work of permanent character-—Transfer by grantor— 
Revocation -Hindu Law—Joint famtly—Retigtous 
endowment —Dedication of small plot, validity of. 


Where a licensee acting under the license has 
created a work of a permanent character on the land, 
the license is not revoked by the transfer of the land 
by the grantor to another, nor oan the transferee 
claim compensation from the licenses. 


A dedication of a small portion of joint Hindu 
family lands to an idol of a temple by the father or 
manager of the family on the occasion of the funeral 
of a deceased member is not by the law of India re- 
quired to be in writing and is valid and binding on 
the other members of the family as a gift 'ordained 
for pious purposes.’ 


Ramalinga Chetty v. Sivachidambara Chetiy, 49 
Ind. Oas. 742; 42M. 440;9 0. W. 224; 26M. L.T 
258 (1919) M. W. N. 426 ; 36 M. D. J. 579 ; Bhupati 
Nalh Smrititirtho v. Ram Lal Matira, 8 Ind. Oas. 
642; 870. 128 ; 10 0. L. J. 855 ; 14 0. W. N.18, 
relied on. 


3 
Appeal against the judgment of the Addi- 
tional District Judge, Wardha, dated the 22nd 
November 1921 in Civil Appeal No. 40 of 
1921, 
Mr, Balwantrao Pendharkar, for the Appel- 
lant. 


Mr. D. T. Mangalmurti, for the Respon- 
dents. 


JUDGMENT.—The contesting defendant 
in this case, Paranjpe, who had started a 
temple and a charitable institution in 1907 
seleoted for this purpose a plot of land which 
has since been demarcated as field No, 131/2 
of Mouza Pipri, Tahsil Wardha. It then 
formed part of the fenancy land of one 
Karlekar who gave it to this defendant for the 
building of temples, ete. The then Lambardar 
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Annapurnabai and the presumptive reversioner 
agreed to their fenant so giving the land. On 
this site have now been erected a pucca 
temple to Ramdas, some houses and a well 
and standing thereon is a hut which is the 
subject of this dispute in the present case. 


Plaintiff's story is that defendants Nos. 1 
and 2, despite his protest, built a hut on the site 
and he sues to get it removed. Defendants Nos, 
1 and 2 disclaim all title to the hut and state 
it belongs to defendant No. 3. The case was 
dismissed inthe Trial Court which held that 
though plaintiff by purchase from Annapurna- 
bai was the owner and Lambardar of kkel A of 
the village the defendant No. 3 was the licensee 
the plot and had been in possession as such 
and not in adverse possession. The hut was 
found to have stood for four years. The license 
was held to be perpetual and plaintiff could 
not obtain the relief he sued for, 


On appeal the pleas of legal and preserip- 
tive title which had failed in the first Court 
were not questioned. The lower Appellate 
Court holds thatAnnapurnabai, the then Lam- 
bardar, granted a license to defendant No, 3 in 
1907 to use plot No. 181[2 for religious pur- 
poses in connection with his institution, Since 
the plot was so granted it has been made 
abadi, The hut was found to be a work of 
a permanent nature, The obstruction offered 
for making the hut by plaintiff’s agent was 
found to amount to express revocation of the 
license but held that, in the light of section 
60. of the Hasements Act, the licensee acted 
upon the license ; having erected a work of 
permanent nature and incurred expenses in its 
execution his possession could not be,inter- 
fered with. The hut was found to have been 
standing before the obstruction was offered by 
the plaintiff's agent to the repairs being made, 
Plaintiff was found not entitled to any com- 
pensation and the dismissal of the case was 
confirmed. 


It is here contended for the appellant that 
the transfer of her right in the kkel by Anna- 
purnabai to the plaintiff revoked tht license, 
But Ido not think so, and agree with the 
learned Judge of the lower Appellate Court in 
the reason he gave for that view. 


It is strongly “arged that in any case plaint- 
iff is entitled to some compensation ; but I do 
not see on what ground he can claim this.’ If 
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the liconse was given and if the license has been 
acted upon and a work of a permanent charac- 
ter has been errected on the soil, and it is 
not denied here that the hut is a work of a 
permanent character, then on what ground can 
plaintiff claim compensation? As far as I 
know, none. 


The lower Appellate Court has held that 
because the tenant could not transfer and 
because the permission of the then Dam- 
bardar was not in a legal form the de- 
fendant could not plead a legal title, It 
is doubtful whether this making over the 
soil could not be held to be a gift ordain- 
ed for pious purposes. It was held in Rama- 
linga Chetti v. Sivachidambara Chetty (1) 
that a dedication of a small portion of the 
joint Hindu family lands to an idol of a temple 
by the father or manager of the family on 
the occasion of the funeral of a deceased 
member is not by the lawof India required 
to be in writing and is valid and binding on the 
other members of the family asa gift ordained 
for pious purposes. There is no reasonable 
doubt that both the tenant and Annapur- 
nabai did consent and give the land to defend- 
ant No. 3, for the building of an institution 
and a temple to Ramdas. The principle enunci- 
ated in the above oase was affirmed in the 
Full Bench case of Bhaupati Nath Smritatirtho 
v. Ram Lal Maitra (2). But it is unnecessary 
to labour this question further. There is no 
doubt that defendant No, 3, is the licensee 
with permission fo build on the site given 
him and the hut was erected by him under 
the permission before plaintiff purchased the 
khel, 


Ite is unnecessary to discuss the subject of 
adverse possession, This appeal fails and is 
dismissed with costs. Appellant to pay res- 
pondents’ costs. 


Z. E. Appeal dismissed, 


(1) 49 Ind. Cas. 742 ; 42 M. 440; 9 L. W. 224 ; 25 
M. É. T, 253: (1919) M. W. N. 426; 86 M. Ia. J. 672. 
12) $ Ind. Cas. 642 ; 370. 128 ; 100. L. J. 856; 
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ALLAHABAD HIGH COURT, 
First CIVIL APPEAL No. 128 oF 1991, 
February 13, 1924, 


Present :-—Mr. Justice Lindsay and - 
Mr. Justico Kanhaiya Lal, 


Musammat MUBARAK-UN-NISSA 
AND ANOTHER— PLAINTIFFS —- 
APPELLANTS 
versus 
MUHAMMAD RAZA KHAN AND OTHERS — 
DEFENDANTS—-RESPONDENTS, 


Adverse- possession—Co-.sharers—Muhammadan co» 
heirs, position of—Ouster, proof of —Lransfer of Prop- 
erty Act (IV of 1882) s 41—Transfer by ostensible 
owner, validity of—Co-heir allowing co heir to continue 
in possession. 


Among co-sharers the possession of one co-sharer 
cannot become adverse to another except where the 
co-sharer in possession has explicitly denied and re- 
pudiated the title of the others and has been in pos- 
met since then for more than 12 years. [p. 175, 
co 

Corea v. Appuhamy, (1912) A. O. 230; 81 L. J. (P. 
G.) 151 ; 105 L. T. 886, relied on. 


A Muhammadan co-hair who obtains possession of 
the property of the deceased is in the position of œ 
oo-sharer and his possession cannot be adverse to the 
other oo-heirs in the absence of express ouster or 
denial of the title of the other co-heirs. 


Where a Muhammadan co-heir permits another 
co-heir to obtain possession of the entire property of 
the deceased and to get himself recorded in the 
Revenue papers as sole owner, and the latter makes p 
an alienaticn of the property, the alienation cannot ” 
be avoided by the other oo-heir where ib ia found that 
the transferee acted in good faith and gave consider- 
ation for the transfer, and that there were no 
circumstances whioh could have put the transferea 
on enquiry. 


Pariap Chand v. Saiyida Bibi, 23 A. 442; A. W. N. 
(1901) 187 ; Asima Bibi v. Shamalanand, 17 Ind. Oas. 
768; 40 O. 878; 170. W. N. 191; 13 M. L. 2 159; 
(1918) M. W. N. 195 ; 11A. D. J. 169; 170. I. J. 
803; 15 Bom. L. R. 498; 35 M. L. J. 55 (P. O.) 
Muhammad Sulaiman v. Sakina Bibi, 69 Ind. Cas. 
701 ; 20 A. L. J. 654; (1922) A. I. R. A) 892; 44 
A. 674, distinguished. 


‘Khavaja Muhammad Khan v. Muhammad Ibrahim 
96 All. 490, relied on. 


First appeal from the decree of the Sub- 
ordinate Judge, Bijnor, at Moradabad, dated 
the 16th December 1920, 


Vor. 79] 
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MUBARAK-UN-NISSA V., MUHAMMAD RAZA KHAN 


Messrs. S. Abu Ali and S. Raza Ali, for the 
Appellants. 
Dr. Sen, for the Respondents. 


JUDGMENT.—tThe dispute in this ap- 
poal relates to the property of Sardar Khan, 
“who died on the 24th of September 1907, 
leaving two daughters, Mst. Mubarak-un- 
nissa and Mst. Bismilla Begam, who are 
fhe plaintiffs, and three grandsons Muham- 
mad Raza Khan, Maqsud Khan and Daud 
Khan by a predeceased son, who are the 
defendants Nos. 1,2 and 3. He also left 
a brother Mahmud Khan and a nephew, 
Nazar Muhammad Khan, who was the 
son of one of his predeceased brothers. Mah- 
mud Khan had two sons, Usman Khan and 
Chidda Khan, The plaintiff Mst. Bismilla 
Begam was married to Usman Khan, who died 
in the life-time of Mahmud Khan, 


On the death of Sardar Khan his property 
was entered in the names of the defendants 
Nos. 1, 2 and 3. The plaintiffs took no steps 
to get their names entered in the Revenue 
papers in regard to the share of the property, 
now claimed by them. Their case was that 
the property in dispute devolved on the death 
of Sardar Khan on the plaintiffs to the extent 
of a two-thirds share and on Mahmud Khan 
to the extent of the remaining one-third ; that 
Mahmud Khan told them that he had got 
their names entered in the Revenue papers in 
respect of their two-thirds share, and that they 
had been in receipt of the profits of their 
e Shares from Mahmud Khan till 1324 Fasli, 
Their complaint was that the defendants 
Nos, 1,2 and 3 had wrongfully made certain 
mortgages of the property in question in fa- 
vour of the other defendants and that it was 
not until some of the latter defendants had 
obtained a decree for the sale of the properties 
mortgaged with them that they came to know 
that their names were nob entered in the 
Revenue papers. The present suit was accord- 
ingly filed by them for the recovery of posses- 
sion of the two-thirds share of the properties 
in the villages of Patwari, Nagli Biloch and 
Basantpur, and for mesne profits. A declara- 
tion was also claimed that the mortgages 
effected by the defendants Nos. 1,2 and 8 
in favour of the other defendants were not 
valid and binding on them. 


The suit was principally contested by 
Narain Das and his sons, and Chhadammi 


Lal, Their defence was that the plaintiffs had 
never been in possession of any portion of the 
property in dispute and that the claim was 
barred by limitation and by section 115 of the 
Indian Evidence Act and section 41 of the 
Transfer of Property Act. It was further 
pleaded by some of the contesting defendants 
that the plaintiffs had relinquished their claim 
fo a share in the property of their father at 
the time when mutation of names was effect- 
ed in favour of the defendants Nos, 1, 2 and 3. 


It was admitted that Ibrahim Khan, the 
father of the defendants Nos. 1, 2 and 8, 
had died in the life-time of Sardar Khan. 
The Court below found that the defendants 
Nos, 1, 2 and 8 were in possession of the 
property in dispute as trespassers; that the 
plaintiffs had never been in receipt of the 
profits of the property in question, and that 
the claim was barred by limitation, Ib further 
found that the plaintiffs had relinquished their 
claim toa share in the property of their 
father and that the mortgagees had acted, 
after reasonable care and inquiry, in taking 
the mortgages now impeached, from the 
ostensible owners, whose names were entered 
in the Revenue papers, for consideration, and 
in good faith, 


The first question for consideration in this 
appeal is whether the claim of the plaintiffs 
was barred by limitation. The lower Appel- 
late Court was apparently led to think, by 
what was stated in the plaint and which does 
not appear to have been contested by the 
other side, that the defendants Nos. 1, 2 and 3 
were not entitled to any share in the property 
of their grantfather Sardar Khan ; but that is 
not, however, so, Under the Muhammadan 
law, on the death of Sardar Khan, the proper- 
ty devolved on the two plaintiffs to the 
extent of a two-thirds share, and the re- 
maining one-third share devolved on the 
defendants Nos. 1, 2 and 8 as residuaries 
of the first class, The defendants Nos, 1, 
2and 3 cannot, therefore, be regarded as 
trespassers ; and on the principle laid down 
in Corea v. Appuhamy (1) no claim to 
adverse title can be set up by these defend- 
ants because among co-sharers the posses- 
sion of one co-sharer cannot become adverse 
to another esedhb where the co-sharer in 


al) (1912) A. O. 280 ; 81 L. J. P. O. 151 ; 105 L p, 
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possession has explicitly denied and repudiat- 
ed the title of the others and has been in 


possession since then for more than 12 years. 


The plaintiffs produced evidence to show that 
they had been in receipt of the profits up to 
1324 Fasli but that evidences is of little value. 
One of the plaintiffs was living in a village in 
the Meerut district ; the other piaintiff was 
living in the house of Chhidda Khan," the 
brother of her deceased husband. The defend- 
ants Nos. 1, 2 and 8 had applied for the muta- 
tion of their names on the 22nd November 1907 
and they got an order for mutation in their 
favour without any objection some time in 
February 1908, After the death of Sardar 
Khan, Mahmud Khan was appointed lambar- 
dar of the villages in question, and there is no 
reliable evidence to show that any profits 
were paid by Mahmud Khan to any of the 
plaintiffs. After the death of Mahmud Khan, 
Nazar Muhammad Khan was appointed lam- 
bardar of the village; but Nazar Muhammad 
Khan has not been produced; and we see no 
reason for differing from the view taken by 
the learned Subordinate Judge on thie matter, 
The finding of the learned Subordinate Judge 
that the possession of the defendants Nos, 1, 2 
and 3 was adverse from its inception, is, how- 
ever, vitiated by the fact that, according to 
his view, the defendants Nos. 1, 2 and 3 were 
trespassers, whereas they were really co- 
sharers; and as co-sharers there is nothing 
to show that they had ever set up an express 
ouster against their aunts or that they had set 
up an adverse title within their knowledge 

The claim of the plaintiffs as against these 
defendants cannot, therefore, be deemed to be 
barred by limitation or by adverse possession 
within the meanng of Article 144 of the 
Indian Limitation Act. 


The next question for consideration is 
whether the plaintiffs had ever surrendered 
their claim to a ehare in the property of their 
father. The only evidence produced on the 
point is that of Ahmad Baksh who states that 
some time before his death Sardar Khan had 
stated that his property should be entered in 
the names of his grandsons after his death, 
In the application made for the mutation of 
names after the death of Sardar Ahmad Khan 
by the defendants Nos, 1, Aand 3 no such oral 
devise was referred to. The claim was 
then based on inherifance and we do not 


. 


consider that the evidence of Ahmad Khan 
Baksh on that point can be accepted as reli- 
able, The learned Subordinate Judge refers to 
the conduct of Mahmud Khan in not setting 
up @ claim to what was supposed to be his 
share in the property of his brother; but as 
we have already pointed out that reasoning 
proceeds on a misapprehension ofthe manner 
in which the property devolved on the death 
of Sardar Khan. Mahmud Khan was not 
entitled to any sharein the property of Sardar 
Khan in the presence of the plaintiffs and the 
defendants Nos. 1, 2 and 8; and bis conduct in 
not applying for the entry of his name is 
explicable and cannot affect the title of the 
plaintiffs toa share in the property of their 
father. 


The learned Subordinate Judge, however, 
proceeded $o base his decision against the plainb- 
iffs ona third ground which was stronger, 
namely, that the claim was barred by see- 
tion 41 of the Transfer of Property Act. 
It appears from the description of mort- 
gaged property given in the deeds of mort- 
gage produced by the mortgagees that the 
property in dispute had been partitioned ap- 
parently rome time after the death of Sardar 
Khan between the different co-sharers of the 
villages in question and that the defendants 
Nos, 1, 2 and 3, along with some of the other 
co-sharers, had made mortgages for considera- 
tion in favour of Narain Das and his son 
Kishori Lal and some of the other defendants 
between 1911 and 1917, All these deeds of 
mortgage given a detailed description of the? 
mortgaged property with the mahals to which 
they apportained at the time of the mortgage ; 
and we have no doubt that copies or extracts 
from the khewats must have been available 
at the time these mortgage-deeds were written 
in order to supply the parties to the trans- 
action with an accurate deseription of the 
entries that existed at that time in the Revenue 
papers in regard to them. These entries must 
naturally have satisfied the mortgagees that 
the mortgagors bad a good title to the proper- 
ties, which they were mortgaging; and we have 
no doubt that, acting on those entries, the 
mortgagees advanced the considerations men- 
tioned in the deeds of mortgage. As observed 
by Lindley, L. J., in Bailey v. Barnes (2) :— 

(2) (1894) Ch. D. 25 at p. 85 ; 88 L. J. Oh. 79; 7 
R. 9 ; 691. T. 542 ; 49 W. R. 66, 
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A purchaser of property isiunder no legal 
obligation to investigate his vendor's title. 
But in dealing with real property, as 
in other matters of business, regard 
is had to the usual course of business ; 
and a purchaser who wilfully departs 
from it in order to avoid acquiring a know- 
ledge of his vendor's titleis not allowed 
to derive any advantage from his wilful 
ignorance of defects, which would have 
come to his knowledge, if he had transact- 
ed his business in the ordinary way.” 


There was nothing in the course of dealings 
connected with the property in dispute, which 
would have required on the part of the 
morfgagees who lived in other places greater 
circumspection than appears to have been 
exercised in the present instance by an 
examination of the entries in the Revenue 
papers, There entries would, in the ordinary 
course, have been sufficient to satisfy a mort- 
gageo of the title of the mortgagor to mortgage 
the properties in question ; and we do not con- 
sider that there were any circumstances 
rendering a further enquiry on bis part neces- 
sary. Section 41 of the Transfer of Property 
Acts lays down that, where, with the consent 
express or implied, of the persons interested 
in the immovable property, a person is the 
ostensible owner of such property, and trans- 
fers the same for consideration, the tsansfer 


sufficiently protected in what they did by 
the above provisions. 


On behalf of the plaintiffs reliance has 
been placed on the decision in Partap Chand v, 
Saiyida Bibi (8), and Azima Bibi v, Shamala- 
nand (4); but the ciroumstances of each case 
would naturally vary and the conclusion 
based on facts foundin one case cannot be 
of any assistance in the determination of a 
similar issue on the facts found in another 
case, Inthe former case it was found that 
the transferee could have ascertained that 
the property which the transferors pro- 
fessed to transfer was acquired in their 
names by their father, who was a 
Tahsildar, when they were children of 
tender years, and that there were other cir- 
cumstances which rendored it incumbent on 
the transferee not to rest satisfied with mere- 
ly seeing that the names of the transferors 
were entered in the Revenue records. In the 
latter case the transferee was a pleader from 


. whom greater circumspection would naturally 


shall nob be voidable on the ground that the ` 


transferor was not authorised to make it pro- 
vided the transferee, after taking reasonable 
care to ascertain that the transferor had 
power to make the transfer, has acted in good 
faith,” 


The plaintiffs had, by their conduct or omis- 
sion, allowed the defendants Nos. 1, 2 and 3 to 
get their names entered in the Revenue papers 
to their exclusion. These entries existed from as 
‘far back as 1908 and remained unchallenged 
till the present suit was filed, The mort- 
gagees advanced money on the strength of 
these entries to the persons whose names 
were entered in the Revenue papers as the 
owners of these properties, They acted in 
good faith, There was no circumstance estab- 
lished which rendered it necessary for them 
to take greater care than what appears to 
have been been taken in the present instance 
“and we consider that the mortgagees are 
I O28 


have been expected ; and the main ground on 
which the transferee sought protection was 
that he thought that the transferor who 
would ordinarily have been governed by the 
Muhammedan Law had still retained the Hindu 
Law in the matter of inheritance. The plea 
set up on behalf of the transferee was of such 
an unusual nature that their Lordships of the 
Privy Council felt constrained to think that 
he had not discharged the onus which 
lay upon him of making due enquiry in regard 
to the manner in which the property had 
descended before taking the mortgage. A 
reference has also been made to the decision 
in Muhammad Sulaiman v. Sakina Babi (5), 
but in that case it was found that the trans- 
feree, though aware of the title of the original 
owner’ before he had taken the transfer, had 


‘omitted to make further enquiry as to how 


that title had passed from the original owner 
to the transferor. No such special circum- 
stances exist in the present case. On the 
other hand, the cireumstances of the present 
case are somewhat similar to those m Khwaja 

(8) 29 A. 442 ; A. W. N., (1901)1187. 

(4) 17 Ind. Gas. 758 ; 400. 878; 170, W. N. 121; 
13 M.L. T. 169; (1918) M. W. N. 125 ; 11 A. L. J. 
169 ; 17 C. L. J. 808 ; 16 Bom. L. R. 428 ; 25 M. Led. 
55 (Pp. 6.). 

(5) 69Ind, Gas. TOL ; 90 A. Lr. J. 654 ; (1922) Ai L 
R. (A). 892; 44 A. 674. 
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Muhammad Khan v, Muhammad Ibrahim (6) 
and we aro satisfied that there was nothing in 
the transaction to require the mortgagees to 
make a further enquiry as to the real title to 
the property beyond what appeared from the 
entries in the Revenue papers. 


The claim of the plaintiffs is, therefore, 
barred as against the transferees in regard 
to the property mortgaged with them. Their 
claim as against the defendants Nos, 1,2 and 3 
must, howevor, succeed. We allow the ap- 
peal accordingly and decree the claim of the 
plaintiffs against the defendants Nos. 1, 2 
and 8 with costs here and hitherto; but dismiss 
it as against the remaining defendants who 
will get their costs here and hitherto from 
the plaintiffs-appellants. The costs in this 
Court will include fees on the higher scale. 


Among the papers printed by the defend- 
ante-respondents there are several papers 
which do not relate tothe properties in dis- 
pute, There are others which were equally 
Ynhecessary to be printed for the purposes of 
this appeal. In fact, no reference has been 
made tô most of these papers. We direct 
accordingly that the costs incurred in the 
translation and printing of the tabular matter 
exhibited from pages 116 to 181 of the print- 
ad record shallbe excluded from the defend- 
ants’ costs, 


Z.K, Appeal allowed. 


(6) 26 A. 499. 


LAHORE HIGH COURT. 

Ciıvru REVISION No. 99 oF 1920. 
February 2, 1920. 

Present :—Mr., Justice Broadway, 


“RAM JAS—P2ETITIONER 
VETSUS 
CHANI, MINOR, THROUGH Mt. CHHATI, 
AND OTHERS— RESPONDENTS. 


Guardians and Wards Aci vu of 1890) ss. 34, 47— 
Order calling upon guardian to pay mio Court money 
due on account- Appeal, whether com petent—Revision. 
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Ram, minor. 
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No appeal lies under section 47 of the Guardians 
and Wards Act against an order passed under sec- 
tion 34; but the order is‘opan to examination by the 
High Court on the revision side. 


Revision of the order of the District Judge, 
Hissar, dated the 21th May 1919. 


Lala Jagan Nath, for the Respondent. 


JUDGMENT .—On the 9th of June 1916 
Ram Jas was appointed the guardian of the 
property and person of Chani, son of Sukh 
On the 24th June 1918 the 
minor’s mother, Musammat Jiwani moved 
the Court asking that Ram Jas be called upon 
to render an account of the minor’s property 
and, acting apparently under section 34 (c) of 
Act VIII of 1890, the learned District Judge 
directed Ram Jas to file his accounts. This Ram 
Jas did on the 10th March 1919 and in his 
accounts ‘showed that for two years the 
income of the minor’s property had been 
Rs, 128-2-0 and after deducting necessary 
expenditure for revenue, etc, he showed a 
balance in hand of Rs, 107-5-8. The learned 
District Judge, however, appointed a Local 
Commissioner to make a report as to what 
the income of the property for the two years 
should be. The Local Commissioner reported 
that he estimated the total income for that 
period tobe Rs, 1,906 of which one-third 
should go to the minor. The sum arrived at 
by the Local Commissioner was Rs, 635-5-8. 
To some extent the Local Commissioner’s 
report was supported by the patwari. The 
learned District Judge, however, considered that 
the least income derivable from the minor’s 
property for that period must have been 
Rs. 800 and, deducting Rs. 18 on account of 
revenue, Ram Jas was directed under section 34 
(d) to pay in the sum of Rs. 282 and for the 
future it was ordered that the minor should 
live with bis mother who was to be paid Rs, 5 
a month for the minor’s maintenance. 


Against this order Ram Jas has come up to 
this Court, Lala Jagan Nath on behali of 
Musammat Jiwani contended that no appeal 
was allowed by section 47 of the Act from 
the order passed under section 34 and by 
virtue of section 48 of the Act the order was 
final. It seems that this contention is cor- 
rect and thafino appaal lies but an order 
under section 34 would be open to examination 
by this Court on the revision side, 
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In the present case it seems to me that Ram 
Jas had really nothing to complain of. It is 
not clear exactly bow the sum of Rs, 300 was 
arrived at but that sum is less than half of 
the figure given by the Local Commissioner. 
I see no oceasion to interfere and dismiss this 
petition. 

I draw the attention of the learned District 
Judge to bhe necessity for insisting on regular 
accounts, To call for accounts after a period 
of two years is obviously unsatisfactory and in 
the present case it seems tome that it would 
be advisable to insist on the guardian filing 
the accounts after each harvest. 


K. $, D. Petition dismissed, 


BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No, 778 or 1921, 
September 12, 1922. 


Present :—Sir Lallubhai Shah, Kt. 
Acting Chief Justice, and Mr. Justice 
Crump. 


SAKHARAM MARUTI AND ANOTHER 
—DEFENDANTS-~APPELLANTS 
versus - 


RAJMAL GIRDHARILAL MARWADI 
' —PLAINTIEF — RESPONDENT. 


Dekkhan Agricculturists' Relief Act (XVII of 1879) 
88.)48-—~45—Canciliator, appointment of as arbitrator- 
Agreement to refer not reduced to waiting Award, 
whether valid— Appeal Suit to enforce award- Proce- 
dure. 


A mortgage of certain property assigned his rights 
to the'plaintifi who applied for a certificate under tha 
Dekkban Agrioulturista’ Relief Act whenj;the parties 
appeared befcre the Conociliator they agreed that the 
matter should ba settled by arbitration and ap- 
pointed the Conoiljator aa their arbitrator who made 
an award the same day. The plaintifi’s application 
for filing the award having been dismissed he filed 
the pretent suit for enforoing his rights under the 
award. 


Heid (1) that the absence of any writing referring 
the matter to srbitration did not effect the validity 
of thd agreement dvidenced by thé award; 


(2) that in view of the provisions of seotions 43 to 
45 of the Dekkhan Agrioulturists' Relief Aot the 
award could not treated as a valid award : 


(3) that it was not open to the plaintiff to treat 
the award as affording a distinct and separate cause 
of action to ba deals with aocording to the ordinary 
tules applicable to a suit based on the award. 


Second appeal from the decision of the Dis- 
trict Judge, Ahmednagar, reversing the decree 
of the Subordinate Judge, Parner. 


My, R. J. Thakor, for the Appellant. 
Mr, A. G. Desai, for the Respondent. 
JUDGMENT, 


Shah, Ag, C. J. :—The question of law 
in this second appeal relates to the validity 
of the award upon which the suitis based, 
The facts are these. The defendants re- 
present the original owners of the property. 
The original owners effected a mortgage in 
favour of one Birdichand on the 3rd Novem- 
ber 1890, He assigned his rights to the 
present plaintiff on the 27th July 1910, 
The plaintiff applied on tho 30th July 1910 
to the Consiliator under the Dekkhan Agri- 
culturists’ Relief Act for a certificate. On 
the 28th November 1910, apparently the 
parties agreed before the Conoiliator that 
the matter should be settled through arbitra- 
tion, and the yappointed the Congeiliator as 
their arbitrator, who made an award on the 
same day. On the same date the plaintiff 
made an application fo the Court of the Sub- 
ordinate Judge at Parner for filing the award, 
and for a decree in terms of the award. The 
written statement of the defendants was filed 
on the same date, whereby they agreed that 
the plaintiff’s application should be allowed, 
but the Subordinate Judge was not satisfied 
with that statement, and on notices being issu- 
ed to the defendants, a fresh written statement 
was filed by them on the 21st December 
1910 in which they repudiated the award. 
The Court rejected ithe plaintiff’s application 
and refused to file the award on the 10th April 
1911 on the ground that the elaim on the 
original cause of action would be time-barred 
at the date of fhe award. It appears that the 
plaintiff again applied on the 28th January 
1913 for the reafpration of the suit in view of 
the Bombay Act KILI of 1912 ; but that appli- 
cation was rejected. Ultimately, he filed. the 
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presenb:suih on the 25th November 1916 claim- 
ing to enforce his rights under the award of 
the 28th November 1910, 

The Trial Court dismissed thetsuit in De- 
cember 1917. In the appeal by the plaintiff te 
the District Court, it was held that tbe suit 
was barred by res judicata, “The plaintiff 
appealed to this Court, and in Second Appeal 
No. 427 of 1919, it was held by this Court 
that the plaintiff was entitled to a decision on 
the merits, and that bis claim was not barred 
by the plea of res judicata. (See Rajmal 
Girdharlal v. Maruti Shivram (1).) 


After the remand by this Court the appeal 
was decided by the learned District Judge on 
the merits. Ho held that the award in 
question’ was a legal and valid award, and 
accordingly decreed the plaintiffs claim in 
terms of the award on the 8th August 1921, 


The defendants have now appealed tc this 
Court; and itis urged on their behalf, first, 
that the award isnot legal, because there 
was no reference fo the arbitrator in writing ; 
and, secondly, that the agreement between 
the parties as represented by the award doos 
not represent a just and legal agreement 
under the circumstances. On the other hand, 
it is urged by Mr. Desai for the respondent 
that section 43 of the Dekkhan Agriculturists’ 
Relief Act does not require any reference in 
writing, and that the award is not open to the 
objection which is now urged that it does not 
represent a legal and equitable agreement 
finally disposing of the matter. 


I have stated the respective arguments on 
both sides as they were advanced. But asa 
result of these arguments, the principal point 
shat arises for our consideration is whether, in 
view of the provisions as to conciliation 
in Chapter VI of the Dekkhan Agriculturists' 
Relief Act, and particularly in sections 
43-45, the award in question can be held 
to be valid. After a careful consideration of 
the provisions of the Dekkhan Agriculturists’ 
Relief Act, and of the arguments urged before 
us, I have come to the conolusion that this 
award cannot be treated as a valid award, 


As regards the first point, it is true that un- 
der section 43 of the Act after the matter is 
once before the Conciliator, i&the parties come 


A) 69 Ind. Qas. 755; 45 Bom. 999 ; 22 Bom. L. R. 
1875. ; 


to any agreement finally disposing of the mat- 
ter, such agreement shall be forthwith reduced 
to writing, In the present case what happened 
before the arbitrator must be considered, in 
my opinion, to be an agreement finally dis- 
posing of the matter between the parties 
within the meaning of section 48. It was 
open to the parties fo arrive at an agree- 
ment between themselves or through ar- 
bitration so as to dispose of the mutter 
finally, There is no reference to the arbitra- 
tor in writing: bubib need nob be in writing, 
It is sufficient if the agreement finally dis- 
posing of the matter is reduced to writing. 
The award, which is assented to by the par- 
ties, is in writing, and that is'the agreement 
which purports to dispose of the matter 
finally. The argument as to the,absence of 
any writing relating to the reference to the 
arbitrator was based upon the provision 
in the section about an agreement to refer 
to arbitration, Ido not treat what happen- 
ed in fact before the arbitrator on the 28th 
November 1910 as merely an agreement 
to refer to arbitration, but as a completed 
arbitration resulting in effect in an agree- 
ment between the parties disposing of the 
matter finally. The provisions of seotion 45 
refer to the procedure to be followed when 
there is an agreement to refer the matter to 
arbitration, and have no application to the 
present case, The absence of any writing 
referring the matter to arbitration does not 
affect the validity of the agreement evidenced 
by the award. ; 


The next question is whether the award 
which was made by the Conciliator while the 
conciliation proceedings were pending before 
him, is a valid award which gives the parties a 
fresh cause of action in supersession of the 
original cause of action between the parties, 
If the provisions of section 44 are carefully 
examined it would appear that if there was an- 
agreement between the parties finally dispos- 
ing of the matter, the Conciliator would have 
to adopt the procedure laid down in that 
section, namely, to forward the agreement 
in original to the Court of the Subordi- 
nate Judge, and to deliver to each of the 
parties a written notice to show cause be- 
fore such Judge, why such agreement ought 
not to be filed in such Court; and if the pro- 
per proceduré had been followed, the Court 
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would have sorutinized the agreement : and, if 
it thought that the agreement was legal and 
equitable finally disposing of the matter, and 
that it had not been made in fraud of stamp 
or registration laws, the Court might have 
ordered it to be filed, and then it would have 
taken effect as a decrees of the said Court. 


Even assuming for the sake of argument, 
without admitting it, that the application made 
by the plaintiff producing the award before 
the Court was practically a submission to the 
Court by the Conciliator of this agreement 
between the parties finally disposing of 
the matter, and that the matter was 
substantially before the Court, though not 
in the manner provided in section 44, 
ib was still obligatory upon the Court to con- 
sider whether it wasa legal and equitable 
agreement between the parties; and unless 
the Court was satisfied on that point, it could 
not have given effect to it. For one reason or 
other the Court refused to give effect to the 
agreement evidenced by the award, and it 
seems to me that it is not open to the plaint- 
iff now to treat this award as affording a dis- 
tinct and separate cause of action to be dealt 
with according to the ordinary rules applic- 
able to a suit based on an award. The funda- 
mental difficulty of the plaintiff seems to me 
to be that ib was obligatory upon the parties 
to adopt the procedure laid down inthe Dek- 
khan Agriculturists’ Relief Act if anything 
which was in the nature of an agreement 
finally disposing of the matter before the 

eConciliator was to be given effect to by the 
Court after determining whether it wasa 
legal and equitable agreement. By adopting 
any other procedure the plaintiff cannot get 
rid of the necessity to submit the agreement 
to the Court as required by section 44. In 
fact, what happened before the Conciliator on 
the 28th November 1910 seems to have been 
misvonesived by the plaintiff and he has treat- 
ed the award as an ordinary private award 
through an arbitrator appointed by the parties 
without the intervention of the Court. Once 
the matter was before the Conciliator, that 
procedure; ib seems to me, was not open to 
them. They had either to come to an agree- 
ment finally disposing of the matter, in which 
case section 44 would apply, or to agree to 
refor the matter to arbitration in which case 
thie provisions of section 45 would apply; and if 


neither of these things was done, the plaintiff 
was entitled to a certificate as provided in that 
Chapter which would enable him to prosecute 
the suit in a regular way on the original cause 
of action. Tho question is not so narrow 
as the learned District Judge seems to! have 
thought, namely, whether ib was open to 
the arbitrator to decide the point of dispute 
between the parties according to law or nob. 
If.this were treated asa private award, it 
does not matter whether the decision was 
according to law or not. Ifib is viewed in 
the light of an agreement betweon the parties, 
as I have indicated it should be viewed, then 
it seems to me that the non-compliance with 
the procedure laid down in section 44 is fatal 
to the suit based on the award. 


I would, therefore, allow the appeal, reverse 
the decree of the lower Appellate Court and 
restore that of the Trial Court with costs here 
and in the lower Appellate Court on the plain- 
aa The oross-objections are dismissed with 
costs, 


Crump, J.—I agree, and in view of the 
possible importance of the point, I desire to 
add my reasons shortly. It appears to me 
that when, on the 30th July 1910, the 
plaintiff applied to the Conciliator, it must be 
taken, defendants being agriculturists, that the 
subsequent proceedings were to be governed 
by the provisions of the Dekkhan Agricultur- 
ists’ Relief Act, The Coneiliator being thus 
seized of the matter, it was nob, in my opin- 
ion, open to him to act otherwise than is 
provided by the special legislation. To hold 
that he could do so, would be to frustrate the 
object of the Legislature in enacting those 
provisions for the benefit of agriculturists. 
defendants, It follows, therefore, that, when 
the matter came before the Conciliator, there 
were two courses open to him, and only two, 
If conciliation was to be effected, he could, 
under section 43, parsuade the parties to 
come to an agreement disposing of the matter, 
or an agreement to refer the matter to arbi. 
tration. There was no third coursg such 
as was suggested in the argument before us, 
Now, if either of those results was achieved 
then the further steps were subject to the 
sanction of the Court. Without the sang. 
tion of the Com#, anything done by the 
Oonsiliator could have no final effect. Whe. 
ther the agreement in the present case iy 
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regarded as finally disposing of the matter or 
as an agreement to refer to arbitration, the 
result is in either case the same. The next 
step in the former case would be that the 
Court would deal with the matter under 
section 44, In the latter case, the Court 
would deal with the matter under section 45. 
But in either case the final word lay with the 
Court. Apart, therefore, from any minor 
defects in the procedure, such as the absence of 
a writing or the failure of the Conciliator him- 
self to forward the agreement to the 
Court, ib appears to me there is a fatal defect 
in the plaintiff's present case, because the 
Court indealing with this matter refused 
to give effect to that which had been done 
before the Conciliator. The Court apparently 
regarded this agreement as one finally dis- 
posing of the matter, and that is, I think, the 
correct view. But taking that view, the 
Court said that it was not an equitable agree- 
ment and, therefore, refused to give effect to 
it. The only course then open to the plaint- 
iff in accordance with the provisions of the Act 
was to obtain a certificate from the Conciliator 
and to file a suit, if so advised. This he did not 
do. Nor, on the other hand, did he take any 
steps which might have been open to him to 
challenge the decision of the Court, There- 
fore, ib seems to me impossible to argue, 
having regard to the provisions of the Dekkhan 
Agriculturists’ Relief Act, that we have in 
this case any thing which could be termed a 
valid award. If that is so, the basis of the 
present suit fails, and it must necessarily be 
dismissed. 


„5. S. D, Appeal allowed, 
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LAHORE HIGH COURT. . | 
SECOND CIVIL APPEAL No. 2096 oF 1920, 
March 29, 1923, 

Present :—Mr, Justice Moti Sagar. 


LEKHA AND OTHERS—PLAINTIETS 
— APPELLANTS 
VETSUS 
BHANI AND OTHERS—DEFENDANTS 
— RESPONDENTS, 


Ejectment,suit for—Trespasser—Co-sharer landlords, 
some, whether can sub Person wrongly claiming to be 
heir of occupancy tenant—Civil Procedure Code (Act 
Y of 1908) O. XXII, r.4—Abatement of suit—~Death of 
pro forma defendant, effect of. 


The principle that in a suit for the ejeatment of a 
tenant from a joint holding all the oo.sharers must 
aot jointly or obtain partition isnot applicable toa 
case where the defendant is not a tenant but a tres- 
pasar. 


Where on the death of an ocoupancytenant a por- 
son claiming to ke his heir gets into possession of 
the lands of the tenanoy and it is found that he is 
not entitled to succeed to the deceased tenant under 
section 69 of the Punjab Tenancy Aot, he is in tha 
position of a trespasser and oan be ejected at 
the instance of aco-sharer landlord from lands ap- 
pertaining to the share of the latter, 


In a suit for ejectmoent of a trespasser by some of 
sevaral co-sharer landlords, the other landlords are 
only pro forma parties and the death of one of them 
does not result in the abatement of the suit either 
in part or in its entirety. 


Appeal from the decree of the District, 
Judge, Hissar, dated the 12th June 1920, ` 


Mr, H, D. Bhalla, for the Appellants, 
Mr. B. D. Qureshi, for the Respondents. 


JUDGMENT,—One Sarupa had three 
sons, Chataria, Nandia and Moja. Chataria’s 
son was Peria while Moja had a son Bhani, who 
is a defendant to this suit. Nandia died child: 
less. Poria, son of Chataria, was the last 
occupancy tenant of the land in suit, and oñ 
his death the occupancy rights were mutated 
in the name of Bhani, defendant. The plaint- 
iffs, who are some of the proprietors in the 
village, brought this suit for possession alleg- 
ing that on Peria’s death the occupancy rights 
had become oxtinct, and that they as landlord 
were entitled to succeed under section’ 59 of 
the Punjab Tenansy Act. The Trial Court. 
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found in favour of the plaintiffs but decreed 
the claim only to the extent of the plaintiff’s 
share in the land in suit. On appeal by the 
defendant the learned District Judge came to 
tbe conclusion that the plaintiffs were not 
suing on behalf of all the proprietors and that 
they could not maintain a suit for their own 
share before partition was affected. The suit 
was accordingly dismissed. The plaintiffs have 
now come up in second appeal to this Court 
through Mr, H. D. Bhalla, and I have heard 
Mr, Qureshi for the respondents. 


A preliminary objection has been raised 
that one of the proprietors, who was a pro 
forma defendant in the suit, has died and that 
no application has been made to bring his legal 
representatives on the record within the time 
prescribed by law. It is, therefore, contended 
that the appeal has abated in its entirety and 
that it should be dismissed. I do not think 
there is any force in this contention, The 
other proprietors who were joined as defend- 
ants were merely formal defendants and were 
not interested in the result of the suit brought 
by the plaintiffs. It was found that the plaint- 
iffs were not suing in a representative capa- 
oity but that they were suing in their own 
interest, In these circumstances, the death of 
one of the proprietors, who was not a neces- 

- sary party to the suit, is of no consequence and 
cannot result inthe abatement of the suit 
either in parb or in its entirely. 


On the merits, I am unable fo agree with 
fhe finding of the Court below that the suit is 
not maintainable by the plaintiffs for their 
share alone, It has been found that Sarupa, 
the common ancestor, did not occupy the land, 
and it is, therefore, clear that under section 59 
of the Tenancy Act Bhani, defendant, could 
not sueceed to the occupancy rights in ques- 
tion. The defendant in such a case would 
obviously be a trespasser and not a tenant, 
and there is, therefore, no reason why the 
plaintiffs, who are co-sharers inthe land in 
dispute, should not be entitled to maintain a 
suit in respect of their own shares, The 
principle that in a suit for the ejectment of a 
tengnt from a joint holding all the co-sharers 
must act jointly or obtain partition is not 
applicable to this cage, inasmuch as the 
defendant is not a tenant but a trespasser. I 
do not see. any bar to the plaintiffs being 


granted a decree for possession in respect of 
their own shares, 


J, therefore, accept the appeal and setting 
aside the order of the Court below, restore 
the decrees of the Court of first instance with 
costs throughout. 


Z. K. Appeal allowed. 
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PATNA HIGH COURT. 


APPEAL FROM APPELLATE DECREE No, 
1238 oF 1921, 


June 29, 1923, 


Presenti :—Justice Sir Jwala Prasad, Kt., and 
Mr. Justice Ross, 


TRM OF RAMDAYAL RAM NARAIN— 
PLAINTIFF — APPELLANT 
VETSUS 
FIRM OF BHAIRO BUX GOURIDATTA 
— DEFENDANT —RESPONDENT, 


Contract Act (IX of 1872) ss. 78, 98, 107, 118—Sale 
of goods, subject to inspection and appraval— Sale, 
when conplote—Re sale, right of, when arises—Goods 
een particular description Warranty, im- 
plied, 

Where goods ara purchased subjaot to the condition 
that they are undamagedand in good travelling con- 
dition and subject to inapeotion and approval, the 
sale ig not complete till they are inspected and | 
approved by the purchaser and till then no right of 
re-sale arises under seation 107 of tha Contract Aot. 


In the case of a contract of a general nature for 
the purchase of goods known by a certain desoription, 
thera is always an implie] warranty that the geoda 
will be such as are usually sold under that denomina- 
tion and not in a damaged condition. 


Appeal from a decision of the Judicial Com- 
missioner, Chota, Nagpur, dated the 11th May 
1921 affirming a decision of the Munsif, Ranchi, 
dated the 28th February 1920. 


Mr. 14. K. Ray, for the Appellant. 
Mr, Ragho Prasad, for the Respondent. 


JUDGMENT. 


Jwala Prasad, J.—This appeal must be 
dismissed. The defendant contracted to pur- 
chase five bales of thread No. 12 count from 
Bala Buksh. Tbe plaintiffs say that Bala Buksh 
acted as their agent in the contract in question. 
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The contract took place on the 19th August 
1918, The defendant next day went to Bala 
Buksh and wanted the goods in question, He 
was directed to take delivery from the plaintiffs’ 
godown. He sent his servant and on getting 
information from him himself went to inspect 
the five bales which were no doubt No. 12 
count, He, however, found the bales damag- 
ed and refused to accept all five, but offered 
to accept three out of the five, The plaintiffs 
did not agree to this and the defendant, there- 
fore, did not take delivery. The plaintiffs 
sold the properties by auction according to the 
custom of the firm in such matters and the 
price which they fetched at the auction-sale 
was lass than the price which under the con- 
tract with the defendant they expected to get. 
The difference was Rs, 894 and the plaintiffs, 
therefore, brought this action to recover the 
said sum under section 107 of the Indian Con- 
tract Act. 

The learned Vakil on behalf of the appel- 
lant says that the goods were ascertained and 
the sale was complete on the 19th August 
1918 and that the sale was, therefore, irrevoc- 
able, According to him the property passed 
to the defendant and the defendant was, there- 
fore, not competent to refuse to take delivery 
of the same. On the other hand, it is contend- 
ed on behalf of the respondent that the goods 
were not ascertained inasmuch as the five 
bales of thread were mixed up with other 
goods in the godown of the plaintiffs and until 
they were separated from those goods they 
could not be said to have been ascertained. He 
relies upon section 83 of the Indian Contract 
Act andthe learned Vakil on behalf of the 
appellant, on the other hand, relies :upon 
section 78 of the said Act. Both sides have cited 
authorities in support of their contentions, 
The plaintiffs rely upon the cases of Shosi 
Mohan Pal Chaudhri v. Nobo Kristo Poddar(1), 
Brij Kumari v, Salamandar Fire Insurance 
Co, (2) and Kuttayan Chetty v. Palaniappa 
Chetty (8). The defendant relies upon the 
cases of Mitheal Reid & Co. v. Baldeo Das 
Khetire (4) and A. Yule & Co. v. Muhammad 
Hussain (5), The Courts below have upheld 

(1) 4 0. 801 ; 4 Ind. Jur. 77 ;2 Ind, Deo. (N. 8.) 
508. 


- (2) 820. 816. ` $ 
(8) 27M. 540. 
(4) 156.1; 7 Ind. Deo. (N. 8.) 587. 
` (B) 940, 194;10. W. N. 91512 Ind. Deo. (N.S): 
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the contention of the defendant and have held 
that the goods were unascertained. The caso, 
however, turns upon the actual contract 
between the parties. Bala Buksh with whom 
the defendant entered into the contract is 
dead. The defendant’s case was that he had 
agreed to purchase the goods on the condition 
that they were to be in good travelling condi- 
tion inasmuch as he was himself an. agenti 
and had to send the goods to his principals 
who lived 80 miles away from Ranchi where 
the plaintiffs reside and where the goods were 
at the time. He also says that he agreed 
to purchase the goods in “ an undamaged con- 
dition’, and in order fo find out that the 
properties were undamaged and fit to be sent 
on to his principal, he purchased the properties 
subject to “ inspection and approval.” The 
learned Judicial Commissioner upon apprecia- 
tion of the evidence in the case has held that 
the goods were purchased subject to the con- 
ditions stated above by the defendant, namely, 
that they were to be “ undamaged ” and “in 
good travelling condition ” and the purchase 
should be further “ subject to inspection and 
approval,” This is a finding of fact and is con- 
clusive in second appeal. It has not been 
challenged and could not possibly be challeng- 
edin second appeal ; they are, therefore, con- 
clusive and binding upon us. Upon this find- 
ing there was no complete sale until there 
was an inspection by the defendant and approv- 
al by him. On inspection he rejected them. 
The lower Appellate Court has found thar 
" two of the bales bore marks of tampering 
and the gunny packing had been stitched and 
there was note in each bale underneath the 
place where the gunny cloth had been marked, 
The yarn was found in these bales to be 
loose,” Therefore, the defendant did not com- 
mit any breach of the contract and the appeal 
must fail, 


If the defendant's case is true—and it has 
been found to be so—then the goods were not 
ascertained until they were inspected and 
approved of by the defendant. In this view of 
the case the Court below is right in holding 
that the goods were unascertained, Under 
section 118 of the Indian Contract Act he had 
the tight to refuse to accept the goods when ~ 
tendered on the 19th August, 1918, Ab the 
same time, even if the contrach was'complete 
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` unconditionally on the 19th August, when Bala 


4 


Buksh andthe defendant agreed about the 
sale of the five bales of thread No. 12 count 
which were admittedly seen by the defendant, 
there was an implied warrantly that the de- 
fondant would get in good condition the five 
bales of thread of No. 12 count. The goods 
which he was offered to take on the 19th 
August, though they answered the description 
inasmuch as they were the five bales of 
thread of No. 12 count, were not in the condi- 
tion in which these bales usually are to be 
found, There was apparent damage to the 
bales and the gunny bags; and the defend- 
ant could never have contracted to purchase 
the very five bales of thread of No. 12 count 
which were lying in the godown of the plaint- 
iffg in the condition ‘in which they were, 
The contract was of a general nature with 
respect to the property known by a certain 
description. There is always, to my mind, 
an implied warranty thai the goods will be 
such as are usually sold under that denomi- 
nation and not in a damaged condition, The 
defendant was, therefore, well within his 
rights when he rejected the goods. 

The appeal is, therefore, dismissed with 
costs, - 

Ross, J.—I agree. 


Z. K. Appeal dismissed., 
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LAHORE HIGH COURT. 


FIRST CIVIL APPEALS Nos, 1305 AND 
1306 oF 1921. 


May 81, 1923. 


Present :—Mr. Justice Harrison and 
Mr. Justice Zafar Ali. 


THe PUNJAB COTTON PRESS Co.— 
PLAINTIFF APPELLANT 
MeErsUus 


THe SECRETARY OF STATH 
FOR INDIA IN COUNCIL 
— DEFENDANT-——RESPONDENT, 


. Limitation Act (IX of 1908), Sch. I, Art. 2, applica- 
bility of~ Damage caused by construction of Canal— 
Suit to recover damages Limitation. 


1 0—24 


In consequenca of the construction of the Raya 
Branoh Tail Distributary of the Upper Chenab Canal, 
flood water was driven on tothe plaintiff's property 
and caused serious damage. Plaintiff sued the Seore- 
tary of State to recover damages for the injary so 
caused ; 


Held, that the action taken by the Canal Oficera 
in constructing the channel fe)l under sections 6 
and 15o0f the Northern India Oanal and Drainage 
Act and the suit was, therefore, governed by Arti- 
cle 2 of Schedule I to the Limitation Aob. 


Appeal from the decree of the Subordinate 
Judge, 1st class, Lahore, dated the 11th March 
1921, dismissing the plaintiff's suit, 


JUDGMENT.—In the two suits which 
have given riso to these Appeals (1805 and 
1806 of 1921), the plaintiffs claimed damages 
on account of the construction of the Raya 
Branch Tail Distributary of the Upper 
Chenab Canal in consequence of which it 
is alleged that flood water was driven 
to the plaintiff's property in the high 
floods of 1917 and caused serious damage. 
The suits have been dismissed as barred under 
Article 2 of the Limitation Act and the first 
point to be decided is whether that Article 
applies. 


The learned Government Advocate has 
pointed out thatthe action taken by the Canal 
Officers in constructing this channel comes 
under section 6 of Act VIII of 1873, and 
whether that action was wise or unwise any 
suit for damages consequent thereon had to 
be brought within 90 days of the date of the 
damage. It has not been contended that the 
necessary Notifications precedent to the under- 
taking of this work were not duly issued, and, 
in our opinion, there can be no doubt what- 
ever that the work done which is said to have 
caused the damagein this case is covered by 
the words “or do any other thing necessary for 
such application or use of the said water.” 


“11 it be contended, and thisis not the case as 


instituted, that the cause of action cansists of 
the construction of the channel combined 
with the failure of the Canal Department to 
deal with the situation which arose in 1917 
in consequence of, fiood, the action or failure 
to take action at this late stage would be 
covered certainly by section 15 and we think 
by section 6 also, Anyhow, the suits are 
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clearly barred and have rightly been dis« 
missed. 


We, therefore, dismis the appeals with costs. 
Z. K. Appeals dismissed. 


BOMBAY HIGH COURT. 
F. A. No, 287 op 1921, 
February 15, 1923. 


Present :-—Sir Norman Macleod, Chief Justice, 
and Mr. Justico Crump. 


HIRAJI AND ANOTHER—-PLAINTIFFS — 
APPELLANTS 
VeTSUS 
VISHNU AND OTHERS--~DEFENDANTS — 
RESPONDENTS. 


Evidence Act (I of 1872) ıs. 92—-Sale deed —Hvidence 
to show transaction was mortgage, whether admissible. 


Tt is open to a person who is not a party toa doou- 
ment that the transaction embodied in the dooument 
though in the form of a sale was intended only to ba 
æ mortgage, but it would have to be established by 
satisfactory evidence. 


Maung Kyir v. Ma Shwe Lal; 42 Ind. Gas. 642; 
45 O. 820; 44 I. A. 286; 15 A. L. J. 825; 3889 M. L. J. 
648; 3 P. L. W. 185 ; 6 L. W. 777 ; 220. W. N. 257; 
98 M. L. T. 86 ; 27 0. L. J. 116; 20 Bom. Ta. R. 978 ; 
(1918) M. W. N. 300 ; 9 L. B. R. 114; 11 Bom, L. T. 
21 (P.0.), followed. 


Appeal against the decision of the First 
Class Sub-Judge, Jalgaon, in Suit No. 442 
of 1920. 


Mr. P. B. Shingne, for the Appellants. 


Messrs. S. O. Joshi and 5. R. Gokhale, for 
the Respondents. 


é JUDGMENT. 


Macleod, C. J.—The plaintiffs sued to 
recover posssesion of the suit lands alleging 
they belonged to their geat grandfather 
Kondu. Kondu left two ‘sons Moru and 
Chandra. There was’a separation whereby 
plaintiffs’ father Guna Moru got a half share, 
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the other half going to the descendants of 
Chandra now represented by the defendants. 


The plaint states that in 1885 plaintiffs’ 
father gave his share to Haridas Ramdas by 
passing a mortgage-deed in the form of a sale 
for Rs. 1,000, Possession remained with 
plaintiffs’ father. Defendant's father also gave 
his share to Haridas on the same condition, 
retaining possession. In 1886, plaintiffs’ father 
having died, their mother, defendant and 
Haridas came to an arrangement by which it 
was found that the amount due by both bran- 
ches was Rs. 5,000 and the defendants passed 
instalment-bond for that amount for the 
plaintiffs and themselves, keeping all the land 
in their possession and giving a portion of 
O. 5. No. 24 and the whole of O. 8. No. 17 to 
the plaintiffs’ mother for the maintenance, In 
1908-09 the defendants had liquidated the 
debt, The plaintiffs, therefore, claimed back 
from the defendants the properties originally 
mortgaged by their father to Haridas. 


The defendants pleaded that the family pro- 
perties were partitioned between Moru and 
Chandra. Guna sold his lands to Haridas by 
a sale-deed of the 12th September 1885. The 
lands, except O. S. No. 17, were purchased or- 
ally by defendant No. 1 and the father of de- 
fendants Nos. 2 to 5 in 1886 from Haridas. An 
instalment-bond in respect of the properties so 
purchased was given to Haridas and the 
amount due under the bond had been paid, 
Survey No. 17 was not purchased from Haridas 
by the defendants. A portion of 8. No. 24 
was sold by Krishna Chandra and was recently 
purchased by the plaintiffs. The plaintiffs 
having recently got possession of the deed of 
1885 had brought a false suif against the 
defendants, 


The plaintiffs filed a reply to the effeot that 
an arrangement had been arrived at between 
their mother and the defendants whereby de- 
fendant mortgaged the whole property to 
Haridas, so that when that debt was paid off, 
defendants being in possession all along, the 
plaintiffs were entitled to gat back their 
property. 


The Trial Judge held that the plaintiffs were 
not entitled to prove that the document of the 
12th September 1885 was a mortgage and not 
a sale-deed. Bub under the decision of the 
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Privy Council in Maung Kyin v, Ma Shwe La 
(1) the plaintiffs would be entitled to prove 
that the defendants purchased from Haridas 
knowing that he was not the owner. The 
question then is whether plaintiffs have suc- 
ceeded in proving the arrangement they alleg- 
ed was made between their mother and the 
defendants in 1886. They rely on the evidence 
of Jaysing (Bxbibit 101) and Haridas (Ex- 
hibit 108). The Trial Judge has discussed that 
evidence in very great detail and has come to 
the conclusion that the agreement alleged was 
never made. I can find no reason for differ- 
ing from him, The appeal must be dismissed 
with costs. 


' Crump, J.—The parties to this suit are re- 
lated as shown in the following pedigree :-—~ 
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(1) 42 Ind. Cas. 649; 45 C. 890; 44 I. A. 286; 15 A. 
L. J. 826; 88 M. L. J. 648; 8 P. L. W. 185;6 L, W. 
711; 2920. W. N. 257; 29 M. D. T. 86 270. D. J, 116; 
20 Bom. D. R. 278 ; (1918) M. W. N. 808: 9-D. B. 
R. 114; 11 Bur. L. T. 21 (P.0.). 
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The properties in suit originally belonged 
to Kondu. Plaintiff's father Guna separated 
from his cousin Krishna, Zipru and Vishnu 
and took half the property. In February 1885 
he mortgaged his half share to Haridas. In 
September 1885 he executed a sale-deed of 
the same property to Haridas, He died 
in February 1886. After his death in June 
1886 defendant No. 1 and his brothers 
Krishna and Zipru mortgaged the whole 
property to Haridas. 


The plaintiffs are suing for possession and 
they must show title and possession within 
twelve years of the date of suit. The suit was 
filed on October 29th 1920, On the face of the 
documents, it appears that the title of plaint- 
iffs’ father passed to Haridas by the sale of 
September 1885 and the natural inference from 
the mortgage by defendant No. | and his bro- 
thers to Haridas in June 1886 is that the ven- 
dee between those dates transferred the prop- 
erty to his mortgagors. The mortgage-deed 
contains a recital to that effect, and defendant 
pleads that there was an oral sale by Haridas 
to them. Haridas, who was plaintifis’ witness, 
says that this was so. Thexe are thus several 
difficulties in the way of plaintiffs’ success, 
Their case, as placed before us, is that the sale- 
deed by their father to Haridas was intended 
to operate as a mortgage, and, further, that 
the oral sale by Haridas was intended to be for 
their benefit, defendant No. 1 and his brothers 
being benamidars only. There is some incon- 
sistency here but, generally, what they allege 
is that the equity of redemption remained 
with them, and that defendant No. 1 and his 
brothers agreed. to hold the property on their 
behalf and to pay off Haridas, who continued 
fo be the mortgagee, in fifteen years, and then 
to restore the property to plaintiffs, or at 
least their share of it. In order to establish 
this case plaintiffs must prove at the outset 
that the sale by their father in September 
1885 was in fact intended fo be a mortgage. 
Defendants were not parties to that document, 
and in view of the decision of the Privy Coun- 
oil in Maung Kyin v. Ma Shwe La (1) it may 
be open to them to do so despite section 92 of 
the Indian Evidence Act, but it would require 
to be establised by satisfactory evidence. It 
will be observe#that the fifteen years of the 
original agreement expired in 1901 and on this 
point plaintiffs’ explanation is thet ib. was 
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found impossible to pay off the debts until 
1908, and that the property, therefore, re- 
mained with defendants until that date. 


Now at the outset itis clear that plaintiffs 
have been guilty of most inexplicable delay 
even on their own case. They knew in 1908 
that they were entitled to the property in suit, 
but for nearly full twelve vears they took 
no action, It would be difficult to hold their 
case proved on the evidence of their bwo wit- 
nesses Jaysing and Haridas, for, apart from the 
delay, the transaction alleged is of a most 
unusual and indeed improbable desoription. 
There is no obvious reason why defendant No. 
1 and his brothers should have undertaken the 
payment of what Guna owed to Haridas un- 
less the property was sold to them. They 
benefited in no way by doing so, There is 
little affirmative evidence in favour of the 
theory put forward by plaintiffs, and it is im- 
possible to say thas the lower Court was 
wrong in refusing to believe if. Some stress is 
laid on the faot that the documents evidencing 
the mortgage and sale by Guna to Haridas 
were produced by plaintiff but that alone is 
not a very convincing circumstance. It would 
require a far more convincing case than has 
been made out to justify a Court in overriding 
defendants’ possession from 1836 down to the 
date of the suit, 


Z.K. Appeal dismissed, 


PATNA HIGH COURT, 
SECOND CIVIL APPEAL No, 387 oF 1929, 
April 9, 1923. 


Present :-—Mr. Justice Jwala Prasad and 
Mr, Justice Ross, 


KARSHAN BHABAN CHATALIA— 
PETITIONER 
Versus 


‘INDRA NARAIN CHANDPA—OPPOSITE 
PARTY. 


r 
Civil Procedure Code (Act V of 1908) 0. XLI, r. Bara 
Blay of cxecution--Sheds and tram-lines belonging:to 
Judgnient-aobtor standing on propoerty~Subdstantial 


loss—-Hxecutton of decree—Posséssion delivered behind 
judgment-debtor's back, whether can be reversed~—~N otica 
to judgment.debtor, necessity of—Duty of Court. 


In execution of,a decree the decrea-holder sought to 
get possession of a piece of land;on which stood coolie- 
sheds and tram-lines belonging to the judgment- 
debtor and erected for the purpose of working his 
colliery. 


Held, that, as the removal of the sheds and lines 
would cause substantial injury and losg to the 
judgment.debtor, this was a proper case in which 
execution of the decrea should be stayed pending the 
devision of the judgment-debtor’s appeal. 


Where a judgmoent-debtor’s application for stay 
execution was rejected by the Registrar but the 
order was not communicated to the applicant or his 
pleader and before he could move the High Court for 
stay of execution, the deoree-holder obtained posses- 
sion of the property in dispute by execution behind 
= judgment-debtor’s back and without notice to 

im; 


Held, that the delivery of possession to the deoree- 
holder was, in the circumstances of the Case, null 
and void, and the High Court had jarisdiotion, while 
staying execution of the deoree, to direct that posses- 
sion he restored to tha judgment-debtor. 


No order should be made in favour of one party to 
the prejudice of another unless that other has had an 
opportunity of showing that it should not be made. 


Sudevi Devt v. Movuram Agarwaliah, 10 O. W. N. 
806; Gour Chandra Roy v. Janardan Prashad Thakur) 
68 Ind. Gas. $37; 4 P, L. T. 204; (1923) A IL. R. (Pat, 
180; Ram Sukul Pathak v. Kesho Prasad Singh, 48 
Ind. Cas. 925; 8 P. I. J. 218; (1918) Pat. 17; 4 P. B. 
W. 76 (F. B.), relied on. 


An important order, in exeoution proceedings, suche 
as an order directing delivery of possession to the 
decree-holder, should not be passed ew parte, and the 
Signature of the pleader for the opposite party should 
invariably be taken in column 4, provided for in the 
order sheet for that purpose. 


The lower Courts should always notify to the par- 
ties the receipt of the record when it goes baok from 
the High Courtin order that the parties may be 
apprised of it and take necessary steps. 


Application against the order of the Regis- 
frar in the matter of stay application in 
Second Appeal No. 887 of 1922. 
the 


Mr. Abani for 


Bhushan Mukerji, 
Petitioner, : 


Mr. Subal Chandra - Majumdar, for the 
Opposite Party. 
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- ORDER. — This is an application by the 
judgment-debtor for stay of execution pending 
the disposal of the appeal in this Court. The 
opposite party decree-holder resists this 
application, The disputed property isa piece 
of land about 10 kathas in area. The 
judgment-debtor says that on the land in 
question stand his coolie shed and tram lines 
for the purpose of working his golliery, The 
opposite party denies the existences of any 
coolie shed or the tram lines, It is true 
that, in face of the extraordinary statements 
made on behalf of the parties, it is not 
possible to be certain as to whether the coolie 
shed and the tram lines stand on the land in 
dispute. If, however, they do exist, the judg- 
ment-debtor will be put to substantial injury 
and loss if the deeree-holder removes them 
after getting possession of the property in 
dispute. According to the case of the opposite 
party, the landis practically parti and, there- 
fore, no loss would accrue to the opposite party 
if the delivery of possession is stayed pending 
the disposal of the appeal. Any undertaking 
on behalf of the decree-holder not to change 

the outlook and sight of the land” in dispute 
will be of no avail if,as hesays, there is 
nothing on the land in question. 


Considering the ciroumstances of the case, 
we are satisfied that the balance of convenience 
lies in staying the execution and delivery of 
possession of the property in dispute pending 
the disposal of the appeal on the judgment- 
debtor furnishing sufficient security for the 

erestitution-of the same to the deoree-holder 
in the event of the appeal being dismissed, 
We, therefore, set aside the order of the Re- 

- gistrar and direct that the execution be stayed 
as aforesaid. The Court below will deter- 
‘mine the amount of security necessary for the 
purpose, 


The learned Vakil on behalf of the decree- 
holder, however, contends that there is no 
occasion now for the stay of the delivery of 
possession inasmuch as possession of property 
has already been delivered to the decree- 
holder. Tothis the learned Vakil on behalf 
of the judgment-debter, replies that the 
circumstances in which the delivery of posses- 
sion was effected will justify this Court to 

_ignore the said delivery of possession and to 
‘restore the status quo ante and direct the poss- 


ession to be delivered back to the judgment- 
debtor, These circumstances are as follows:-— 


On the 26th February 1923, the learned 
Registrar refused the application of the judg- 
ment-debtor for stay of execution. The 
judgment-debtor shows by an affidavit filed 
in this Court that the order in question 
was not passed in the presence -of his Vakil, 
and that neither he nor his Vakil was aware of 
the said order until the 1s6 of March, 1923, 
when the order was shewn to his Vakil, 
This allegation is not refuted and is in fact 
supported by the note made by Mr. Abani 
Bhusan Mukherjee, Vakil of the potitioner, in 
the order sheet on the 1st March 1923, His 
note was: The order was never communicat- 
ed fo me. Icame to see this order.” This 
note has been penned through and is followed 
by the word “Seen.” Mr. Mukherji says that 
he cancelled his note upon the representation 
of the Deputy Registrar that the order sheet 
of the High Court should nob contain such a 
note. We do not see any reason why such a 
note should not have been allowed to be 
made if what was stated by Mr. Mukherii 
was a fact, This, however, does not matter 
for the order was actually seen for the first 
time by the Vakil on the ist March 1923, 
Therefore, till then the learned Vakil was 
ignorant of the order, Mr. Mukherji states 
fhat he immediately wired to his client ask- 
ing him to come and take necessary steps in 
order to move this Court against the order of 
the Registrar, on Sth March. The High 
Court was notified fo be closed on the 3rd, 
4th and 6th March on account of Holi festival, 
but at the eleventh hour the dates were chang- 
ed into 2nd, 8rd and 4th March, Thus 2nd 
of March became a holiday and consequent- 
ly nothing could be done by the peti- 
tioner to move this Court against the order 
of the Registrar until the Court re-open- 
ed on the 5th of March. An application of the 
petitioner was filed to the Court against the 
order of the Registrar on the 5th March, 
and was disposed of on the 6th Magch, In 
that order the Court admitted the application 
and directed notice fo be issued fio the oppo- 
site-party, granting ad interim stay of execu- 
tion of the decree gpending tbe disposal of the 
application. In the meantime, the order of 
the Registrar rejecting the judgment-debtor’s 
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application for stay passed on the 26th Feb- 
ruary 1923, was communicated and received 
by the lower Court on the 28th February, 
. although the order was not shown to the peti- 
tioner’s Vakil, as stated above, until the Ist 
of March, On receipt of the order of the 
Registrar the lower Court directed the execu- 
tion to proceed and the issue of process for 
delivery of possession fixing the 19th March 
1923. This order was, however, not passed in 
the presence of the judgment-debtor or his 
pleader. The order-sheet does not bear the 
signature of the judgment-debtor orhis pleader. 
The petitioner has sworn in his affidavit that 
he or his pleader was not aware of the afore- 
said order, The order-sheeb does not contain 
the signature of the judgment-debtor or his 
pleader. The result was that the posses- 
sion was delivered to the decres-holder on the 
strength of the aforesaid order on the 5th 
March 1928, before the judgment-debtor could 
obtain an order of this Court on the 6th March 
for an ad interim stay of the execution, The 
judgment-debtor applied to the Court below 
for stay of execution on the basis of the order 
passed by the High Court, 

In the circumstances, we do not think that 
the delivery of possession can in any way, 
frustrate the potition of the judgment-debtor 
for stay of execution. It is obvious that the 
judgmoent-debtor was ignorant of the order 
passed by the Court below on the 28th Febru- 
ary and that order cannot,in any way, pre- 
judice him, The order of the 28th of February 
was an important order. It was an order after 
a lapse of time during which the application of 
the judgment-debtor for stay of execution was 
pending in this Conrt. It has been pointed 
out*more than once that an important order 
such as the present one should not be passed 
ee parte and that the signature of pleader 
should invariably be taken in column 4 provi- 
ded for in the order-sheet for the purpose. 
In the present case there were stronger rea- 
sons why the order should not have been pass- 
ed behind the back of the petitioner and with- 
out hig knowledge or that of his pleader. 
The special column provided for in the order- 
sheet is particularly meant to guard against 
any injustice being done by an ex parte order 
behind the back of a par In the case of 
5, M, Sudevi Devi Covaram Ayarwalah (1) 


.{1) 100. W. N. 806. 


where there was no provision relating to 
notice to be given to a party concerned, 
Woodroffe, J., held that notice should 
have been given. He further said that it 
was an elementary principle that no order 
should be made in favour of one party to the 
prejudice of another unless that other had an 
opportunity of showing that it should not be 
made. I remember to have followed and 
adopted the dictum of Woodroffe, J., in some 
cases and I still adhere to the view and consi- 
der the dictum a salutary one: vide Gour 
Chandra Ray v. Janardan Prashad Thakur (2) 
add Ram Sukul Pathak v. Kesho Prasad 
Singh (8). 


Therefore, the order of the 28th February 
and delivery of possession given to the opposite 
party must be considered to be null and void, 
and cannot, in any case, give any right to the 
decree-holder in the property in dispute to the 
prejudice of the judgment-debtor as in the case 
of S.M. Sudevi Devi v. Vovaram Agarwa- 
lah (1). The possession delivered to the 
decree-holder in pursuance of the order must 
be set aside and the property delivered back to 
the judgment-debtor. I would further point 
out to the Munsif the usual practice of notify- 
ing to the parties the receipt of the record 
when it goes back from the High Court in 
order that the parties may be apprised of if 
and take necessary steps. The aforesaid 
elementary rules of procedure should always 
be kept in view and the non-observance of 
the same works, as it has done in the present 
case, great hardship to the parties, I would. 
therefore, invite the attention of the learned 
Munsif specially to the rules and the authori- 
ties referred to above. 


The result is that the exeoution and the 
delivery of possession are stayed pending the 
disposal of the appeal upon thejudgment-debtor 
furnishing security to the satislaction of the 
Court below for restitution of the same in 
the event of the appeal being dismissed. In 
the circumstances of the case we direot that 
the opposite party would pay two gold 
mohurs to the applicant as the hearing fee. 


Z.K. 


(2) 68 Ind. Cas. BOT; £ Ps Tn T. 204; 
R. (Pat.) 180. 

(8) 48 Ind. Gas. 925 ; 8 P, L.J. 218; 
17; 4 P. L W. 57 {F. B.). 


(1923) A. 1. 
(19:8) Pat. 
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CALCUTTA HIGH COURT. 


APPEAL FROM ORDER No. 267 oF 1922. 
March 19, 1923. 


Present :—-Mr. Justice Chatterjee and 
Mr, Justice Cuming. 


JNANENDRA NATH MOOKERJEE— 
DECREE-HOLDER—APPELLANT 
versus 


BRAHMAPADA PRAMANICK—JuUDGMENT- 
DEBTOR—RESPONDENT. 


Construction of decree—Ejeciment from land, whe- 
ther includes ejectment from huts standing on land. 


Ina suit for the ejeotment of the defendant from 
oertain landon which there were some huts, the hats 
wore not mentioned in the plaint but the decree di- 
reofed kkas possession of the land to be given to the 
plaintiff by ejectment of the defendant therefrom : 


Held, that ona proper construction of the deoree 
the defendant was liable to be ejected not only from 
the land but from the huts as well. 


Henry Maseyk v Lyons, 5 W.R. (Mis.) 49, distin- 
guished. 


Appeal against the order of the District 
Judge, Nadia, dated the 10th July 1922. 


Messrs. T, P. Choudhary and J. O. Ray, for 
- the Appellant. 


Messrs. S. N. Roy and S. CO, Munshi, for the 
Respondent. 


* JUDGMENT.—The question involved in 
this appeal turns upon the construction of a 
decree obtained by the appollant against the 
respondent in a suit for recovery of possession, 


It appears that the suit was for ejectment 
of the defendant from certain land on which 
there were some huts. The huts are found by 
both the Courts below to belong to the plaint- 
iff. There was no reference to the huts in the 
plaint in that suit but the decree in that suit 
was as follows :— 


“The suit being decreed with costs and 
interest, plaintiff will get khas possession of 
the disputed land on ejecting the defendant 
therefrom, as prayed. The defendant him- 
self must remove all his personal properties 
from the disputed land within one month. 
In default the plaintiff will have to remove 


the same with the help of the Court and he 
will get khas possession of the said land.” 


In execution of the decree, the plaintiff ob- 
tained khas possession of the land by turning 
out the defendant. The defendent thereupon 
applied fo the Court below for restoration to 
possession of the huts and an order has been 
made in his favour by the Courts below on 
the ground that there was no reference to the 
huts in the decree for ejectment. 


It is true that the huts are not referred to in 
the decsee, The question, however, is whether 
upon a proper construction of the decree the 
plaintiff was entitled not only to the land but 
was entitled to turn oub the defendant from 
the huts as well, 


As stated above, the huts have been found 
to belong to the plaintiff, and if the plaintiff 
was to get khas possession by ejecting the de- 
fendant from the land, it is difficult to see how 
khas possession could be given if the defen- 
dant were to retain possession of the huts. 
If, however, they belonged to the defendant, 
the decree directing khas possession by eject- 
ing the defenant, would necessarily give the 
plaintiff a right to khas possession as against 
the defendant in respect of the huts also. 


The case of Henry Maseyk v. Lyons (1), 
relied upon by the respondent, turned upon the 
construction of the terms of the decree in that 
case; and it is to be observed that there was 
no order directing the defendant to be turned 
out from the land in that case, 


In these circumstances, we think the orders 
of the Courts below must be set asido and we 
direct accordingly. The effect of setting aside 
the orders of the Courts below would be that 
the possession, 88 originally delivered to the 
plaintiff, would stand. 


Hach party fo bear his own costs in all 
Courts. 


Z. K. Appeal allowed. 


(1) 5 W. R. (Mis) 49. 
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NATHALAL RAMDAS VAGHJI V. NADIAD MUNICIPALITY 


BOMBAY HIGH COURT. 


APPEAL FROM ORDER No, 10 or 1921. 
September 91, 1992, 


Present :—Sir Lalubhai Shah, Kb, Acting 
Chief Justice, and Mr. Justice Crump, 


NATHALAGL RAMDAS VAGHJII AND OTHERS 
—~PLAINTIFES—APPHLLANTS 
Versus 


NADIAD MUNICIPALITY —DERFENDANT— 
RESPONDENT, 


Bombay District Municipal Act (Bom. Act ITI of 
1901) s. 3 (12)-—Strect land, meaning of —Survey of 
town—Cily Survey Officer, decision of —Sutt for decla» 
ration of ownership—Government, whether necessary 
party. 

The definition of the word “ atraat ” as given in 
section 3, clause (12), of the Bombay Distriat Munioi- 
pal Aot, does not in any sense negative the idea of 
private ownership. 


A Survey having taken place within the Munioipal 
limits of the town of the City Survey Officer declared. 
certain land to be ‘streat land’ within the meaning 
of section 8(12) of the Bombay District Muncipal 
Act. Plaintiffs thereafter filed a suit fora deolara- 
tion of ownership and for a permanent injunction 
restraining the defendant Municipality from ob- 
structing them in their enjoyment thereof. 


Hold, that the Government was not a neoessary 
patty to the suit because tho decision of the Survey 
Authorities was not in favour of the’ Government in 
any way. 


Appeal from the order of the District Judge, 
Ahmedabad, reversing the decree of the 
Subordinate Judge, Nadiad. 

Messrs, Thakor and R. J. Thakor, for the 
Appellants. 

Mr. N. M. Desai and the Government Plea- 
der, for the Respondent. 


Shah, Ag. C. J.:—This is one of the several 
companion appeals which we have to decide ; 
but it will be convenient to deal with this 
appeal first before considering what orders 
should “be passed in the other appeals. It 
arises out of a suit filed by the plaintiffs for a 
declaration that certain land situated at 
Nadiad was of their ownership and for a per- 
manent injunction restraining the defendant 
Municipality from obstructing them in their 
enjoyment thereof. The occasion for the suit 


was that, in pursuance of a resolution passed 
by the Nadiad City Municipality, the Govern- 
ment had, in accordance with the provisions in 
the Land Revenue Code, directed a Survey 
within the Municipal limits of the town of 
Nadiad, and the City Survey Officer had held 
that the land in question was a “ street land” 
as defined in seotion 8, clause (12), under the 
Bombay District Municipal Act (Bom. Act 
III of 1901). That would involve the result 
that the Municipality would have ‘certain 
rights in respect of the site in.question under 
the Bombay District Municipal Act, and the 
whole purpose of the suit was to prevent the 
Municipality from interfering with the plaint- 
iff’s enjoyment of this site, With that view a 
declaration and an injunction, a8 stated above, 
were sought by the plaintiffs, 


The defendant Municipality raised several” 
objections to the suit, bub no objection was 
raised that the suit was defective for want of 
a necessary or proper party. Four preliminary 
issues were raised :— 


1. Whether the plaintiff's claim is time- 
barred ? a 


2, Whether the plaintiff's suit is barred 
under section 167 of the District Municipal 
Act ? . 


3. When the disputed site is decided to be 
a street land, whether it vests in and belongs 
to the Municipality ? Whether -Government 
and street people have any and what interest 
therein ? Whether this suit can be heard in 
their absence ? When Government is held te 
be a necessary party, whether this Court has 
jurisdiction to hear this suit ? 


4. Whether the defendant Municipality 
can dispute plaintiff's right when the disputed 
site is a street land ? 


The Trial Court held that the street people 
were nob necessary parties, but that the 
Government was a necessary party, that the 
suit could not be heard in the absence of 
Government, and that, if Government were 
joined asa party, the Court could have no 
jurisdiction to entertain the suit. The Court 
also held thatthe suit was time-barred. In 
the result, the suit was dismissed with costs, 


The plaintiffs appealed to the District Court, 
The learned District Judge who heard the 
appeal held that Government was a necossary 
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party, and that the other issues could not be, 
and should not be, considered. He set aside 
the order dismissing the suit, and made an 
order returning the plaint for presentation to 
the proper Court. 


It is from that order returning the plaint 
that the present appeal is preferred to this 
Court, and the only question that we are 
really concerned with on this appeal is whe- 
ther the lower Courts are right in their view 
that the Government is a necessary party. 


It is important to remember at the outset 
that the question of the joinder of Govern- 
ment asa party in this case is one of great 
practical importance, for, if the Secretary of 
State for India in Coungil is 8 necessary or a 
proper party, itis clear that fhe suit must be 
| tried in a different Court altogether, It is 
only the District Court that would have 
jurisdiction to try such a suit under section 32, 
of the Bombay Civil Courts Act (XIV of 1869), 
It is not, therefore, a simple question of adding 
a party as a matter of additional caution or 
convenience, but it is a question of importance 
as affecting the constitution of the suit. 


The lower Courts have proceeded upon the 
view that the decision of the City Survey 
Officer that this land is “ street land” is one 
which requires to be set aside; and, secondly, 
that as the plaintiffs claim a declaration as to 
the ownership of the land in suit, the interests 
of the Government are necessarily involved. 

They hold that in the case of“ street land,” 
the property would not be vested in the Muni- 
cipality, and, though the Municipality would 
bave certain control over the land, and certain 
statutory rights with reference to the land, 
the real dispute must be taken fio be between 
the plaintiffs and the Government, 


Though Government was not a party in 
the lower Courts, notice was issued in this 
case to the Government Pleader here on this 
appeal, We have heard the Government 
Pleader on behalf of Government, though 
not a party to the suit. We think, however, 
after a consideration of the arguments urged 
-before us on both sides, and of the relevant 
provisions of the Districh Municipal Act and 
of the Land Revenue Code, that Government 
is not a necessary party to the present suit, 
The Survey was undertaken in this case ag 

1 C25 


contemplated and provided by section 50A of 
the District Municipal Act. This section was 
inserted by Bombay Act, X of 1912, and by 
another Act in the same year a similar pro- 
vision was inserted in the Land Revenue Code 
by way of addition to section 37 of the Land 
Revenue Code. For our present purpose, it is 
enough to point out that in this Municipal 
area the Survey was undertaken as contem- 
plated by section 50A. Sub-section (2) of that 
section clearly provides that any suit instituted 
in any Civil Court after the expiration of one 
year from the date of any order passed by 
the Collestor under sub-section (1), or, if one 
or more appeals have been made against such 
order within the period of limitation, then 
from the date of any order passed by the final 
appellate authority, as determined, according 
to section 204 of the Bombay Land Revenue 
Code, 1879, shall be dismissed, if the suit is 
brought to set aside such order, or if the relief 
claimed is inconsistent with such order, pro- 
vided that the plaintiff has had notice of such 
order, 


The order in the present case was passed 
first by the City Survey Officer, and then by 
the superior officer in appeal, and the decision 
was that it was “street land”, The defini- 
tion of the word “ street,” as given in section 
8, clause (12), does not in any sense negative 
the idea of private ownership, “Street” 
shall mean “any road, footway, square, Court, 
alley or passage, accessible whether perma- 
nently or temporarily to the public, whether 
a thoroughfare, or not; and shall include 
every vacant space, notwithstanding that it 
may be private property, and partly or wholly 
obstructed by any gate, post, chain or other 
barrier, if houses, shops or other buildings 
abut thereon, and if it is used by any person 
as a means of access fo or from any public 
place or thoroughfare, * * * but shall not 
include any part of such space which the 
occupier of any such building has a right at 
all hours to prevent all other persons from 
using as aforesaid.” The decisioneof the 
Survey Authorities that the site in question 
formed part of a street, as defined in the 
District Municipal Act, does not mean that 
the decision was ghat the Government had 
any interest in the land. It was really 
a decision relating to a dispute between 
private owners and the Municipality, that it 
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was part of street land, which would mean 
that the Municipality would have certain 
powers with reference to such land which had 
been given under the Statute. For instance, 
under section 90 of the District Municipal Act, 
the Municipality will have power to call upon 
the owners of the houses in the street to do 
certain things, and to declare it to be a public 
street if so advised under certain conditions. 
That affects the rights of private owners, and 
to that extent the Municipality is interested in 
upholding the decision of the City Survey 
Officer, and the plaintiffs are interested in 
questioning that decision, That is a dispute 
between the private owners and the Municipa- 
lity in which, so far as I can see, the Govern- 
ment have no manner of interest. At least, 
the cause of action as stated in tho plaint does 
not disclose any such interest, and, whatever 
view may be faken of the effect of the vesting 
clause in the District Municipal Act with refer- 
ence to public streets, I do not think that the 
cases which relate to the decision of the City 
Survey Authorities that the Jand in question 
was a street land, would be affected by those 
considerations. The decision, so far as it goes, 
is entirely a matter in which the Municipality 
and the plaintiffs are interested, and in the 
suit the adjudication is sought with reference 
to the rights of these two parties. It is not 
necessary formally, in my opinion, to sue to set 
aside the decision of the Survey Authorities, 
Even if there was a prayer to set aside that de- 
cision, it would not render it necessary tbo join 
Government asa party. That is a mere mat- 
ter of form, and the wording of sub-section (2) 
of section 50A, in my opinion, clearly indicates 
that whether the relief claimed is inconsistent 
with that order or whether the relief is to have 
the order set aside, the suit has to be filed 
within a particular time, and that the suif as 
there contemplated is clearly a suit between a 
a private party and the Municipality. 


I do not desire to say anything more in 
this appeal as to whether, where the decision 
of the survey Authorities was that a particu- 
lar piece of land formed part of a public street, 
Government would be a necessary party or 
not. For the purpose of this appeal it is 
enough to say that Government is not a neces- 
sary party, because the dedteion of the Survey 
Authorities is not in favour of Government in 
any way, and the parties interested in that 


decision are the plaintiffs and the Municipa- 
lity, who are before the Court, 


We have to consider what course we 
should adopt now in view of the fact that the 
Trial Court has decided the question of limita- 
tion. We think that, on the whole, the best 
course, and practically the only legal course, 
under the circumstances, is to set aside the 
order made by the lower Appellate Court, and 
to remand the appeal to that Court for dispo- 
sal according to law. If, after remand, the 
learned District Judge upholds the view of the 
Trial Court on the question of limitation, so 
far as that Court is concerned, the suit will 
end there. If the learned District Judge, how- 
ever, comes fo the conclusion that the suit is 
not time-barred, it will be for him to consider 
what order to make in order thatthe suit may 
be disposed of according to law. We, there- 
fore, allow this appeal, set aside the order of 
the lower Appellate Court, and remand the 
appeal to that Court for disposal according to 
law. We think the respondent should pay 
the costs of this appeal. The other costs will 
be dealt with by the District Court when the 
appeal in that Court is disposed of. The 
Government Pleader to bear his own costs of 
this appeal, 


K. 8, D, Appeal allowed, 


LAHORE HIGH COURT. 


FIRST CIVIL APPEAL No. 1112 . 
OF 1922, 


May 10, 1923. 


Present :—Mr. Justice Martineau and 
Mr. Justice Moti Sagar. 


GULAB RAI-SAGAR MAL—DEFENDANTS 
— APPELLANTS 
: VEYSUS 
NIRBHE RAM-NAGAR MAL——PLAINTIFFS 
RESPONDENTS, 


C.I. F. contract—Documents against payment— 
Property when passes to buyer. 


In the case of a O. I. F. contract, where the seller 
deals with, or claims to retain, the Bill of Lading in 
order to seoura the price, as when he sends forward 
the Bill of Lading with a Bill of Hxehange attached, 
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with direotions that the former is not to be deliver. 
ad to the buyer till acosptance or payment of the Bill 
of Exchange, the appropriation is not absolute, but 
until acceptance of the draft, or payment, or tender of 
the price, is conditional only, and until such accep- 
tance or payment, or tender, tha property in the 
goods does not pass to the buyer. But when pay- 
ment is made the appropriation which was at first 
conditional becomes final and the property in the 
goods passes to the buyer. 


Mirabilia v. Imperial Ottoman Bank, (1878) 3 Hx. 
D. 164; 47 D. J. Bx. 418; 38 L. T. 597; 8 Asp. M. O. 
691; Ford Automobiles ¥ Delhi Motor and Engineering 
Co., T0 Ind. Cas. 198 ; 24 Bom L. R. 1140 ; (1928) A. 
I. R. (B). 125, relied on. 

Appeal from the decree of the Senior Sub- 
ordinate Judge, Delhi, dated the 18th 
April 1922. 

Mr, Tek Chand, for the Appellants, 


Mr. Sardha Rum, for the Respondents. 


Martineau, J.—The plaintiffs in this case 
sue for the price of 15 bales of white shirting, 
sold by them to the defendants, of which the 
latter refused to take delivery. The goods had 
been imported by the firm of Mul Chand- 
Ganga Bishen of Delhi from England under a 
contract made on the 19th November 1919, 
with Haji Ali Akbar and Sons of Manches- 
ter. Mul Chand-Ganga Bishen sold them to 
Chiman Ram-Badri Narain, who sold them 
to the plaintiffs, whoon the 21st December 
1919 sold them to the defendants, The con- 
tract between Haji Ali Akbar and Sons and 
Mul Chand-Ganga Bishen was a D. P. contract, 
that is tosay, the documents were to be 
„delivered against payment, and the drafts and 
"shipping documents were sent by Haji Ali 
Akbar and Sons to the National Bank of 
India at Delhi, The amount due was paid to 
the Bank by Chiman Ram-Badri Narain on 
the 25th January 1921. The main questions 
in the case are— 

(1) whether the property in the goods 
passed to the defendants ; 

(2) whether the goods offered to the de- 
fendants were in accordance with the 
contract ; and 

(3) whether the defendants waived their 
right to object to them. 

Thelower Court has found on all these 
points in favour of the plaintiffs and has pass- 
ed a decree for Rs. 31,050-12.0 with inter- 
est thereon at the rate of Re. 0-10-0 per cent. 
per mensem from the date of suit fill realisa- 
tion. The defendants appeal, 


The Bill of Lading has nob been produced 
and there is nothing to show in whose name 
ib was made out, and as the contract between 
the shippers and importers wasa C. I. F. 
contract if is contendedfor the respondents, 
and it has been held by the lower Court, that 
the property in the goods passed to Mul 
Chand-Ganga Bishen on shipment. On the 
other hand, the contention for the appellants is 
that as the goods were not tobe delivered to 
Mul Chand-Ganga Bishen until they wre 
paid for the property in the goods, which 
were nob ascertained at the time of the con- 
tract, did not pass till payment was made to 
the Bank by Chiman Ram-Badri Narain on 
the 25th January 1921, We think this conten- 


tion is correct. It was held by Cotton, 
L. J, in Mirabita v. Imperial Ottoman 
Bank (1), (referred to on page 377 of 


Benjamin’s Sale of Personal Property, Fifth 
Edition) that when the seller deals with, or 
claims to retain, the Bill of Lading in order to 
secure the price, as when hesends forward 
the Bill of Lading with a Bill of Exchange at- 
tached, with directions that the former is not 
to be delivered to the buyer till acceptance or 
payment of the Bill of Exchange, the ap- 
propriation is not absolute, but until accep- 
tance of the draft, or payment, or tender of the 
price, is conditional only, and until such aceep- 
fance, or payment, or tender, the property in 
the goods does nob pass to the buyer. The 
same rule is given on page 206 of Remfrey’s 
Sale of Goods in British India, nd in a recent 
judgment of the Bombay High Court, Ford 
Automobiles, Limited v. Delhi Motor Engineer- 
ing Company (2), ibis mentioned as a well 
established rule, 

But even though the property in the goods 
did not pass to Mul Chand-Ganga Bishen or 
their indentors till January 1921 this fact 
does not relieve the defendants from 
liability. The appropriation of the goods 
to the contract, which was at first con- 
ditional, became final when payment was 
made, and if it was assented to by the defend- 
ants the sale to them became compltte and 
the property in the goods passed, In that 
case the suit for the price of the goods is 
maintainable, and ewe cannot accede to 

mY (1878) 3 Ex. D164; 47 D.J. Ex. 419; 881. 

T, 597; 3 Asp. M. 0. 591. 


‘(2) 70 Ind. Cas. 188 ; 24 Bom. L. R. 1140; 
A. I. R. (B.) 125. 


(1928) 
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Mr. Tek Chand’s contention that, because the 
plaintiffs had not become the owners of the 
goods at the time when they made their con- 
tract with the defendants, their only remedy is 
fo sue for damages for breach of contract, 


Now the invoices and the shipment patterns 
were sent by Mul Chand-Ganga Bishen to 
Chiman Ram-Badri Narain, who forwarded 
them to the plaintiffs, who in turn forwarded 
them to the defendants. The plaintiffs wrote 
to the defendants on the 30th September 1920, 
asking them to pay for the goods, and the 
defendants on the 8th October sent the follow- 
ing reply (P. 2) :— 

“ In reply to yours, dated 30th September 
1920, we are sorry that as the exchange rate 
in these days is in great disorder we can’t pay 
and take delivery of the above goods, {f you 
will pay on our behalf we shall not be liable 
for that. We will pay ab once as soon as the 
exchange will be in order,” 


The plaintiffs wrote again to the defendants 
on the 16th November asking them to take up 
the goods, but apparently received no reply, 
They wrote again on the 16th January 1921, 
informing them that if they did not retire the 
drafts by the 17th the drafts would be retired 
on the defendants’ account and risk, The 
drafts were retired by Chiman Ram-Badri 
Narain on the 25th January 1921, as already 
stated, and on the 29th January a Notary 
Public, named Sham Bihari Lal (P. W, 8), 
went on behalf of the plaintiffs to the defend- 
ant’s shop and tendered delivery orders for 
the goods. Ganeshi Lal, a member of the 
defendants’ firm, who was at the shop, would 
not take the delivery orders, but said a reply 
would be sent in two or three days after he 
had consulted his father. No reply, however, 
was sent, and it was not till the plaintiffs’ 
Vakil wrote a letter on the 2nd February eall- 
ing upon the defendants to pay for the goods 
that the defendants’ Vakil wrote a week later 
repudiating all liability, We think it is clear 
that the defendants signified their-assent to the 
appropriation of the goods to the contract, first 
by their letter of the 8th October 1920, in 
which they pleaded only the unfavourable ex- 
change as a reason for not taking up the goods, 
again by their silence on ie receipt of the 
plaintiffs’ letters of the 16th November 1920 
and the L5th January 1921, and lastly by not 
having signified their dissent within a reason- 


able time after the delivery orders had been 
fendered to them on the 29th January 1921. 

It is next contended that the goods offered 
are not according to the contract. The goods 
ordered were of qualities Nos, 432, 436 and 
440. It does not appear that the goods sup. 
plied were not of the qualities ordered, but by 
an arrangement between the shippers and the 
importers the goods, instead of being stamped 
with the Nos, 432, 436 and 440 as stipulated 
in the importers’ confirmatory indents of the 
3rd December 1919, were stamped with the 
Nos. 1432, 1440 and 1436, respectively, The 
defendants contend that on account of this 
variation they were entitled to reject the 
goods. The contention is supported by Moore 
& Co., Limited v. Landauer & Co. (8), and 
if the defendants when asked to fake 
up the goods had refused on the ground of 
variation from the terms of the indent, they 
would have had a good case. But although 
the Nos, 1432, 1440 and 1436 were mentioned 
in the invoices sent to the defendants the 
latter never took any objection to the goods, 
and from their letter P. 2, to which we have 
referred above, as well as from the fact of 
their not replying to the plaintiff’s subsequent 
letters asking them to take up the goods, itis 
only reasonable to conclude that they waived 
any objections which they might have taken. 
The suit is nob barred by the Specific Relief 
Act as is contended in the 9th ground of appeal, 
and we would bold, therefore, that the defend- 
ants are liable for the price of the goods. 

The only other matter for consideration is, 
the rate at which interest should be charged. 
The decretal amount includes interest at 8 per. 
cent, per annum, and it is contended that the 
interest should not exceed 6 per cent., which is 
the rate mentioned in the third clause of theim- 
porters’ indent. That clause, however, relates 
only to what would be payable on account 
of loss incurred on re-sale, Hight per cent, per 
annum is the rate of interest charged by the 
Bank, and we see no reason why the defend- 
ants should not be required to pay interest ati 
that rate. Tenannas per cent. per mensem is 
also not an excessive rate to allow for interest 
on the decretal amount. 

We would, therefore, dismiss the appeal 
with costs, 

Z, K. Appeal dimissed. 


(8) (1921) 2 K, B. 519 ; 90 L. J. K. B. 781; 125 L. 
T. 372 ; 26 Oom. Oas. 267 ; 87 T. Le R. 462. 
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BOMBAY HIGH COURT, 


CIVIL APPEAL No, 20 oF 1921, 
September 21, 1929, 


Present :—~Sir Lallubbai Shah, Kt., Acting 
Chief Justice, and Mr. Justice Crump, 


BAI PARWATI—PLAINTIFF-—-APPELLANT 
Versus 
Tas NADIAD MUNICIPALITY AND 
OTHERS— DEFENDANTS—RESPONDENTS, 


Bombay District Municipal Act (III of 1901) s. 30 
A—Survey Officer declaring land as public street —Sutt 
for declaration of ownership—CGovernment, whether 
necessary party. 


A Survey baing taken place within the Municipal 
limits of the City the Survey Officer declared 
certain lands to form part of the publio street Plain- 
tiff thea sued for a declaration of ownership and for 
‘an injunotion restraining the defendant Municipa- 
lity from disturbing the plaiatiff in the enjoyment 
of the land. There was a further prayer for setting 
aside the decision of the Survay Officor : 


Held (1) that the form of the relief did not make 
any difference to the nature of the suit. 


(2) that the matter oan really one batween the 
Municipality and private parties and the mare fact 
that Government could have some interest ia all 
publio streets vested ia Municipalities was no reason 
for holding that Government are necessary party. 

4 


Krishnayya v. The Bellary Municipal Council, 15 
M. 292; 6 Ind. Deo. (N.8.) 555, followed. 


Appeal from the order of the District Judge, 
Ahmedabad, reversing the decree of the Sub- 
ordinate Judge, Nadiad, 


Messrs. Thakor and M. B. Dave, for the 
Appellant, 


My, N. M, Desai and The Government 
Pleader, for Respondenti No. 1. 


JUDGMENT., 


Shah, Ag. C. J.—In this case the facts are 
similar to the facts in the appoal which we 
have just disposed of with this difference that 
the decision of the Survey Authority was 
that the land in question formed part of a 
public street. There is a further point as to 


whether the suit was barred under section 50A. 
The Trial Court held that the suit was 
also barred under section 50A, sub-section (2), 


The lower Appellate Court, however, has 
decided the case on the general ground that 
the Government is a necessary party, and that, 
therefore, the plaint should be returned for 
presentation to the proper Court, and we 
have to consider whether the decision of the 
Survey Authorities that the land in suit forms 
part of a public street, which is the question in 
this suit, involves the result that the Govern- 
ment is a necessary party to the suit. As we 
have already indicated in the other case, the 
suit in substance is really a suit as contem- 
plated by the section 50A, sub-section (2). 
The Survey having been introduced under 
circumstances which would show that 
it was undertaken as contemplated by ses- 
tion 60A, the matter was really one bet- 
ween the Municipality and the private par- 
ties; and the Survey Authorities decided 
thatthe plot in suit formed part of a publie 
street, Here in the plaint the decision of the 
City Survey Enquiry Officer is sought to be 
set aside in terms, We do not think, however, 
that the form of the relief makes any differ- 
ence in the real nature of the suit. In our 
opinion, the plaintiff seeks to establish that 
the land in suitis not part of a public street, 
and to restrain the Municipality, which isin- 
terested in disturbing the enjoyment of the 
plaintiff as owner of the disputed site, The 
main ground on which it has been held by the 
lower Courts that Government is a necessary 
party is, that the vesting of all publio streets 
in the Municipality does not mean that 
Government have no interest in the land, 
They refer to certain decisions which go to 
show that, in spite of the vesting clause, Gov- 
ernment have certain interests in the land, 
which may be a public street. Under section 50 
of the District Municipal Act, it is clear that all 
public streets are vested in and belong to the 
Municipality, and are under their direction, 
management and control, and are held by 
them as trustees, subjeat to the provisions and 
for the purposes of the Act, 


Various decisions which have been referred 
to in the judgment» of the Trial Court and 
some of which h#Ve been referred to in the 
judgment of the lower Appellate Court, no 
doubt establish the proposition that in spite 
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of this vesting of public streets, the Govern- 
ment have some interest in the sub-soil of and 
in the column of air above the publie streets 
Kshetra Mohan Ghosh v. Corporation of Cal- 
cutta (1); Sundaram Ayyar v. The Municipal 
Council of Madura (2), and G.I. P, Railway 
Company v, The Municipal Corporation of Bom- 
bay (8). But we do not understand how we 
are concerned in the present case with that 
question. The plaintiff finds, on account of 
the decision of the City Survey Authority, that 
the land which she claims to be of her owner- 
ship, has been declared to form part of a public 
street. That public street is vested in and 
belongs to the Municipality, and it is to get rid 
of the interference with her rights by the 
Municipality in virtue of the powers which the 
Municipality could exercise under the Act, on 
account of this publio street being vested in 
that Municipality, that the plaintiff bas filed 
this suit. That is the object and the scope of 
the suit. In that suit the parties interested 
are the plaintiff on the one hand and the 
Nadiad City Municipality on the other. We 
gay nothing for the moment as tothe other 
defendants who are joined in the suit. The 
mere fact that Government would have some 
interest in all public streets vested in Munici- 
palities is not any reason for holding the Govern- 
ment is a necessary party in a suit of this nature 
which really concerns a private party on 
the one hand and the Municipality on the 
other. In all those cases where this interest 
of the Government in the sub-soil of 
the public streets has been referred to, 
we do not find any indication that Govern- 
ment has been held to be a necessary 
party. Infact, most of these suits have 
been suits in which the Government is not 
joined as a party, Except the case of Sunda- 
ram Ayyar v. The Municipal Council of 
Madura (2), we have not been able to find any 
indication that any attempt was made to join 
the Government asa party. In this case the 
learned Judges considered it desirable 
in second appeal, when certain issues were 
gent down for findings, that Government 
might be added as a party; and it does 
not appear that the addition of Govern- 


(1) 37 Ind. Oas. 96 ; 440. NG; 24 O. L. J. 858; 21 
GO. W. N. 284. 

(2) 25 M. 685 M. J. at p. 649; 647; 12 M. L. J. 81. 

(3) 28 Ind. Gas. 766; 88 B. 565 atp. 578; 16 Bom. 
L. R, 194, 


ment as a party involved any such result 
as the addition of Government as a party 
in the present suit in this Presidency would 
involve. We have not been able to find 
any provision in the Madras Civil Courts 
Act corresponding to section 32 of the Bom- 
bay Civil Courts Act. We are unable to 


„fnd in this decision any indication that 


Government was considered a necessary 
party. Onthe contrary, the Madras High 
Court distinctly held in Krishnayya v. The 
Bellary Municipal Council (4) that the See- 
retary of State for India was not a necessary 
party to sucha suit The learned Govern- 
ment Pleader who argued in favour of the 
view that Government should be joined, if not 
as a necessary party, at any rate asa proper 
party, was unable to point to any decision of 
this Court in which in a suit between a 
private party on the one hand and the 
Municipality on the other with reference 
to any part of a public street, the Govern- 
ment was held to be either a necessary 
or & proper party. It seems to us thatif 
Government were held to be a necessary party 
to suits of this character, it would mean that a 
number of suits which are at present triable 
by and in fact are tried by Subordinate Judges, 
would have to be tried in this Presidency by 
the District Courts, That is a result which does 
not appear to have been contemplated under 
the District Municipal Act, Section 9 of that 
Act provides that every Municipality shall be 
a body corporate, and shall have perpetual 
succession and a common seal, and may sue 
and be sued in their corporate name, That is 
the body, in which the ” public streets ” are 
vested according to law. That is the body, 
which is interested in questioning the right of 
a private owner who claims a particular part 
of a publie street as his or her private land, 
and that is the body which can effectively in- 
ferfere with the rights which would be exer- 
cisable by a private owner of the land under 
the Act. It is that interference which is 
sought to be removed by the plaintiff in the 
present case, and itis sufficient for the pur- 
poses of the present suit if that inter- 
ference is guarded against. In our opinion 
the suit as originally framed was properly 
constituted, and it makes no difference in the 
result whether in form there was any prayer 


(4) 15 m. 292; 5 Ind. Deo. (N. B.) 555. 
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to set aside the decision of the City Survey 
Authorities. Such interest as the Government 
may have in public streets, according to the 
decisions, has never been held to be such inter- 
estas would render the joinder of the Secre- 
tary of State for India in Council in such suits 
necessary: we do not think it desirable or 
right that such suits, which really relate to 
private disputes, should be unnecessarily com- 
plicated by the joinder of Government as a 
party. For the purposes of procedure, the vest- 
ing clause is sufficient to indicate that the 
Municipality is the proper party to be 
sued, We are, therefore, of opinion that 
the lower Courts have erred in holding that 
Government is a necessary party, Apart from 
necessity, the question whether Government 
is a proper party is not a matter of real diffi- 
culty in the ease, We have already referred 
to the considerations which render it desirable 
that such suits should be left to be fought ont 
between the parties who are really interested 
in the particular questions which arise in the 
suit for decision, and if Government were not 
a necessary party, as we hold they are not, we 
do not see any propriety in directing them to 
be joined as a party in this suit, The result 
of adopting such a procedure ‘would be that a 
suit which could be tried out at Nadiad in the 
Court of the Second Class Subordinate Judge 
would have to be re-constituted and tried in 
the District Court of Ahmedabad, We do not 
see any need for adopting a course which in- 
volves that result. We would, therefore, 
a llo% this appeal and make the same order as 
in the other appeal. The appeal will be al- 
lowed, the order of the lower Appellate 
Court set aside, and the appeal remanded to 
that Court for disposal according to law. 


The respondent Municipality to pay the 
costs of this appeal: other respondents to bear 
their own costs, The other costs will be dealt 
with by the District Court when the appeal in 
that Court is disposed of. The Government 
Pleader to bear his own costs of this appeal. 


K, 8. D. Appeal allowed. 


PATNA HIGH COURT, 


APPEAL FROM APPELLATE DECREES Nos, 
544 AND 546 oF 1921. 


Present :—Mr. Justice Coutts and Mr. 
Justice Das. 


Maharaja BAHADUR KESHO PRASAD 
SINGH—APpPELLANT 


versus 
RAMJAS PANDE—Oppositz# PARTY, 


Bengal Tenancy Act (VIII of 1885) ss. 50 (2), 215— 
Fized in perpetuity, presumption as torent, when 
arises—Payment at fixed rate for 25 to 33 years, 
whether sufficient. 


Tenants are not entitled to the benefit of the pre- 
sumption which arises under section 60 (2), of the 
Bengal Tenancy Act, and in order to establish that 
they are tenants at fixed rent in perpetuity, they 
would have to establish by evidence that they have 
been holding at the rate of rent which has not bean 
changed since the time of the Permanent Settlement. 


Where tenants have paid rent at a fixed rate for 

from 25 to 83 yaars it cannot ba presumed that they 

have been paying ata fixed rate from the time of 
the Permanent Settlement. 


Appeal from a decision of the Subordinate 
Judge, Shahabad, dated the 11th December 
1920, modifying a decision of the Munsif, 
Buxar, dated the 29th August 1919. 


Mesers, Kulwant Sahay and Nirsu Narain 
Sinha, for the Appellant. 


Mr, Parmeshwar Dayal, for the Opposite 
Party. ° 


JUDGMENT. 


Coutts, J.—These appeals arise out of 
suits for enhancement of rent. The suits 
have been dismissed in both the Courts below 
and the plaintiff has appealed. 


The first point that arises is whether, in 
view of the provisions of section 115, the ten- 
ants are entitled to fhe benefit of the presump- 
tion which arise@under section 50 (2) of the 
Bengal Tenancy Act. Both the Courts below, 
on the authority of Gulab Misser v. Kumar 
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Ralanand Singh (1) and Prithi Chand Lal 
Choudhury v. Sheikh Mohammad Tahir (2), 
have held that the tenants are entitled to the 
beneitit of the presumption, These decisions, 
however, bave been overruled by a number of 
decisions both in the Caloutta High Court and 
in this Court and I need only refer to the 
following cases: Pritht Chand Lal Chowdhury 
v. Basarat Ali (3), Harihar Persad Bajpai v. 


Ajub Missir (4), Har Lal y. Musammat Gohri- 


(5), Gurucharan Nand v. Sarab Ali (6) and 
Jagdeo Narain Singh v. Bhagwan Mahto (7). 
In view of these decisions which, in my opin- 
ion, embody the correct view of the law, the 
tenants are not entitled to the benefit of the 
presumption; and, in order to establish that 
they are tenants at fixed rent in perpetuity, 
they would have fo establish by evidence that 
they have been holding at the rate of rent 
which has not been changed since the time of 
of the Permanent Settlement. 


It has been urged that the learned Subordi- 
nate Judge has found as a fact that the ten- 
ants have established this. It is true that the 
learned Subordinate Judge has said in his 
judgment that: 


“ apart from any presumption under section 
50 of the Bengal Tenancy Act, it can be safely 
held that the defendant’s status is Sharah- 
moyan at rent fixed in perpetuity.” 


How he arrives at this conclusion he does 
~ not say, but it would appear that he comes to 
„this conclusion because the tenants have 
produced rent-receipts covering a period of 
from 25 to 88 years. It is contended by the 
learned Vakil for the respondents that, in 
vieweof the fact that the tenants have proved 
that they have paid rent at a fixed rate for 
from 25 to 38 years, the Court is entitled to 
presume that they have been paying at fixed 
rate from the time of the Permanent Settle- 
ment. Iam unable to accept this contention, 


Tf it were correct it would lead to this—that- 


a, tenant, although he was not entitled to the 


(1) 6 Ind. Oas. 217; 120. L J. 107;140. W. N. 


884. 
(2) 85 Ind. Oas. 427; 1 P. L. J. 67; 8 P. D. W. 491, 
(8) 8 Ind. Oas. 449 ; 87 O. 80 ; 18 0.. W. N. 1149 
(E. B.) ; 100. L. J. 843. NG 
(4) 22 Jud. Cas. 604 ; 45 0.80. 
(5) 6 Ind. Oas. 942 ; 3 P. R. 1910. 


(6) 62 Ind. Cas, 79; 800. L. J. 9; 28 0. W. N. 1041 
(i) 54 Ind. Cas. 672; 1P. L. T. 37. 


presumption which arises under section 50 (2) 
of the Bengal Tenancy Act, would be entitled 
fo prove that he had paid rent at the same 
rate for, say, 21 years and would then be entitil- 
ed to what has been called a natural presump- 
tion in his favour. This could clearly not be 
so. No such presumption arises. The deci- 
sion of the Court below is clearly wrong and 
must be set aside. I would accordingly seb it 
aside and remand the cases for re-hearing and 
for decision as to what the amount of enhance- 
ment should be, The appellant is entitled to 
the costs of these appeals. 
Das, J.—I agree, 


K. 8. D. Cases remanded. 


BOMBAY HIGH COURT. 
First CIVIL APPEAL No, 246 or 1921, 
February 9, 1923. 


Present :—Sir Norman MacLeod, Kt., 
Chief Justico, and Mr, Justice Crump. 


SAKHARAM BALWANT PESHWE 
AND ANOTHER—PLAINTIFFS—APPELLANTS 


Versus 
LAXMAN TRIMBAK PURANDARE— 
AND OTHERS—DEFENDANTS— 
RESPONDENTS, 


Civil Procedure Code (Act V of 1908), 8. 92.-Sanc- 


tion granted for particular relief ~Other reliefs claim- 
ed in sutt—-Procedura. 


Where a suit, filed under section 92 of the Civil 
Procedure Code, includes reliefs for which sanotion 
has baen refused by the Colleator, the whole suit is 
not liable to be dismissed, and that portion of the 
suit which is covered by the sanotion of the Collector 
should be heard and decided on the marits. 


Appeal against the decision of District Judge, 
Poona, in Suit No. 4 of 1921, 

Messrs. H. C. Coyajee and D.A. Tuljapurkar, 
for the Appellants, 

Mr, G. 5. Rao, for the Respondents. 


JUDGMENT .—The plaintiffs filed this 
suit praying for various reliefs with regard to 
an angient temple of Shri Martand Dey 


e 


VoL, 19) 


BAHADUR CHAND v. MUHAMMAD ISMAIL 


which had been managed by a Committee of 
five trustees since the year 1841, They asked 
the sanction of the Collector under section 92 
of the Civil Procedure Code for the institution 
of the suit for the purpose of obtaining the five 
reliefs seb out in the application. The Collec- 
tor replied that sanction was only given to the 
institution of a suit for the specific purpose of 
settling a scheme. Inspite of that order the 
plaint was filed on the 12th February 1921 
asking, in addition to the prayer for a settle- 
ment of the scheme, for the other reliefs for 
which sanction had been refused by the 
Collector. That, no doubt, was very improper, 
It did not follow on that account that the 
plaintiffs’ suit, so far as it was covered by the 
Collestor’s sanction, was not entitled to be 
heard on its merits. Therefore, the appeal 
must be allowed and the case must be re- 
mainded to the District Judge to be heard on 
the merits with rogard to the plaintiffs’ prayer 
that a scheme should be settled to secure the 
good management of the Sansthan in future, 


Defendants are entitled to their costs in this 


Court. Costs of the lower Court tobe costs 
in the cause, 
Z. K. Appeal allowed. 


LAHORE HIGH COURT. 
FIRST CIVIL APPEAL No. 205 oF 1920, 
. May 9, 1993, 


Present :—Mr, Justico Abdul Raoof and Mr, 
Justice Lumsden. 


BAHADUR OHAND—PLAINTIFF— 
APPELLANT 


VErSUS 
MUHAMMAD ISMAIL AND oTHERS— 
DEFENDANTS-—RESPONDENTS. 


Specifie Relief Act (I of 1877), s. 22~Secific per- 
formance—Agreement to sell by guardian on behalf of 
minor, whether can be enforced— Benefit of minor. 


{No deoree for specifio performance of an agreement 
tp sell immoveable property entered into on behalf of 
a minor by his guardian should be passed against the 
minor unless the Court is quite certain that the 
agreement was for the benefit of the minor and that 
it would be for his benefit that it should be enforced, 

Alp. 207, 001. 1.) 
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Ohhitar Mal v, Jagan Nath Prasad, 29 A. 218; A.W. 
N. (1907) 25; 4 A. L. J. 94; Jugal Keshort Chowdhrant 
v. Anunda Lal Chowdhuri, 22 0. 646 at p. 549; 9 Ind. 
Deo. (N. 8.) 868; Flight v. Bolland, (1898) 4 Russ 298; 
28 R. R 101; 38 E. R. 817; Puran Lal v. Venkatrao 
Gujar, 45 Ind. Oas. 192; Lal Gopal Datta Chowdhury 
v. Kharoortah Majozilla Zemindary Syndicate Ld., 18 
Ind. Can. 678; 16 O. W. N. 297, relied on. 


Appeal from the deoree of the Subordinate 
Judge, 1st Class, Lahore, dated the 21st 
November 1919, dismissing the plaintiff’s suit. 


Messrs. Durga Das and J. Le Kapur, for 
the Appellants, 


Messrs. C. Bevan-Petman and Muharram Ali 
Chishit, for the Respondents. 


Abdul Raoof, J.—This is a first appeal 
arising oub cof a suit for the specific 
performance of a contract of sale. The pro- 
porty in dispute is 188 kanals and 18 marlas 
of land including certain appurtenances. De- 
fendants Nos. 1 to 3, Muhammad Ismail, 
Muhammad Ibrahim end Muhammad Rafiq, 
the minor sons of Allah Din, are the owners 
of this property. Defendant No. 4, Sheikh 
Budha, is the guardian of the minors, The 
plaintiff’s case is that on the 17th of January 
1918 defendant No. 4 as the guardian of the 
minors executed an agreement of sale in his 
favour agreeing to sell the property in dispute 
for Rs, 11,000; that on the same date the 
plaintiff paid him Rs. 100 as earnest-money 
for which a receipt was given in writing by 
Sheikh Budha, As the property belonged to 
to the minors, the guardian could not sell it 
without the sanction of the Court, Accordingly, 
on the same date, ¢.¢, the 17th of January 
1918, a petition was presented fo the Senior 
Subordinate Judge, Lahore, for permissien to 
sell the property to the plaintiff. This appli- 
cation is translated and printed at pages 14 
and 15 of the paper-book. The agreement to 
sell is franslated and printed at page 12 of the 
paper-book, In paragraph 3, of this agree- 
ment the following condition is laid down :— 


“Tf permission is not obtained from the 
Court, the agreement shall be cancelled and 
become null and void, and in that oase I will 
return the earnest-money to the vendee.” 

Paragraph 4, of y said “greement contains 
the following clau 

“The land measures 138 kanals and 
18 marlas, inclusive of the village shamilat, . If 
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subsequently at the time of partition accord- 
ing to the Revenue papers the landis found 
Jess, the vendee shall be competent to take 
back the earnest-money by cancelling the 
agreement of sale,” 

By paragraph 7, it was provided that— 

“In case permission is obtained the deed 
of sale shall be completed on the 25th 
January 1918, During this period the vendee 
shall be bound to satisfy himself as to the 
quantity, deficiency or excess of the land sold 
with Reference to the Revenue papers, ” 


On the application for permission order was 
made on the Q1stof January 1918 granting 
permission to the guardian to effect the sale. 
A stamp-paper was purchased and on the 8rd 
of February 1918 a draft of the sale-deed was 
prepared. These important allegations are 
contained in paragraph 3 of the plaints which 
runs as follows, and it is necessary to state 
them here at the outset as a great deal of 
argument has been addressed fio us on the 
facts contained therein :— 


“On the 28th or 29th January 1918 defen- 
dant No. 4 purchased a stamp-paper worth 
Rs. 110 in order to execute a sale-deed. On 
the 3rd February 1918, defendant No. 4, with 
Sayad Hussan, petition-writer, came to the 
plaintiff and a draft sale-deed was prepared 
with the consent of the parties alter their con- 
sultation, The said petition-writer and defen- 
dant No, 4, took away that draft and agreed 
to copy it out on the stamp-papor and to send 
for the plaintiff on the 6th February 1918, 
in case Shankar Shah would como, and to get 
the sale-deed registered,” 


Partherfacts stated in the plaint are, that 
defendant No, 4, did not send for the plaintiff 
on the 6th of February 1918 and when the 
plaintiff met him he said that he had, made 
a bargain with defendant No. 5, and that he 
was going to sell the property to him. It 
appears that on the 6th February 1918 Sheikh ` 
Budha, defendant No, 4, presentad an appli- 
cation to the Senior Subordinate Judge, 
Lahore, stating that the plaintiff had com- 
mitted a breach of the conditions of the con- 
tract of sale and had refused to purchase the 
land and that a bargain Nggarding its sale had 
been made with Malik ulam Dastgir and 
that the latter bargain was more beneficial to 
the minors than he one originally arranged 
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with the plaintiff. A detail of the benefits 
arising under the second bargain was given in 
this petition and the Court made the following 
order upon it :— 


“ Sheikh Budha has already been granted 
sanction to sell land., He is at liberty to 
sell it to Ghulam Dastgir,” 


On the next day, ae, the 7th of February 
1918, the sale in favour of defendant No, 5, 
was registered. Before the registration of the 
deed, the plaintiff served Sheikh Budha with a 
notice calling upon him to execute a sale-deed 
in his favour according to the agreement of 
the 17th of January 1918, Sheikh Budha 
replied to this notice, and this is translated 
and printed at page 23 of the paper-book, In 
his reply Sheikh Budha accused the plaintiff 
of having committed a breach of the contract 
himself and having cancelled the transaction. 
Later on, on the 12th of April 1918, the 
plaintiff gave a notice to the second purchaser 
Malik Ghulam Dastgir accusing him that he 
had colluded with Sheikh Budha and having 
deceived the Senior Subordinate Judge had 
purchased the land of the minors in spite of 
the fact that he knew that the said land had 
been sold to the plaintiff with the sanction of 
the Senior Subordinate Judge ; that every- 
thing hadibeen completed and that the guard- 
ian was only to put his signature on the 
deed of sale when he (Ghulam Dastgir) had 
dissuaded him from doing so. The plaintiff 
also made an application to the Senior Sub- 
ordinate Judge on the 14th of February 1918 
which is translated and printed in the sup-° 
plementary paper-book on page 1 marked as 
item A. In this application he gives all the 
facts relating to his bargain and the subse- 
quent sale-deed executed in favour of de- 
fendant No. 5 and draws the attention of the 
Court to the fact that it had been deceived 
by Sheikh Budha and had granted permission 
for the second sale on the misrepresentation 
that the plaintiff had refused to ptirchase the 
land. On this application the Court made an 
order calling upon Ghulam Dastgir and Sheikh 
Budha to appear on the 16th of March 1918 
to file their objections and produce the second 
sale-deed. Thereupon Sheikh Budha replied 
by an application, dated the 16th of March 
1918, which is translated and printed in the. 
supplementary paper-book on page 2 mark- 
ed asitem B, In this petition. are to be 
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found all the circumstances which had induc- 
ed Sheikh Budha to effect a sale-deed in 
favour of defendant No. 5. Ghulam Dastgir 
also put in objections in which he stated that 
he had purchased the land on the assurance 
given by Sheikh Budha that the plaintiff had 
refused to purchase and that he had only con- 
sented to enter into the bargain on the 
understanding that pormission was granted by 
the Court and that, when the Court had actu- 
ally granted permission, he had the sale com- 
pleted in his favour. He totally denied that 
he had in any way combined with Sheikh 
Budha in deceiving the Court. The appli- 
cation for permission for sale in his favour 
was signed by him in good faith because he 
was anxious that the sale should be effected 
after due sanotion by Court, He pleaded 
his bona fides and stated that he had entered 
into the bargain in good faith and without 
notice, The learned Senior Subordinate Judge 
made an order stating that, as Ghulam Dastgir 
did not consent to cancel his agreement with 
Sheikh Budha, the Court was unable to 
interfere. The plaintiff was direated to seck 
his redress in accordance with law. 


The present suit was lodged on the 81st 
of July 1918 and a decree for the specific 
performance of the contract of sale was 
prayed for. The following note was appended 
at the end of the plaint :— 


“Defendant No. 5 has got 18 kanals and 
2 marlas of land, bearing khasra Nos, 614 
and 615, inaluded in the sale-deed by the 
other defendants on the ground that de- 
fendants Nos, 1 to 3 are owners thereof by 
abyerse possession, But their possession is 
not shownin the papers, nor have they any 
concern with the said land. Hence that land 
has been excluded from the claim, nor does the 
plaintiff wish to get it entered in his sale-deed, 
ib being not mentioned in the agreement,” 


Two separate written statements were filed 
in reply to the plaintiff's claim—one by Sheikh 
Budha, defendant; for himself and as guardian 
of Muhammad Ismail, Muhammad Ibrahim 
and Muhammad Raq, minors, and the other 
by Ghulam Dastgir, vendee, defendant No. 5, 
The Court framed nine issues in the case, 
The 7th issue was as follows:— 


"7, Is the sale in favour of Ghulam Dast- 
gir more beneficial to the minors than tho sale 
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to the plaintiff, and what is its effect on the 
plaintiff's rights ?” 

On this issue the opinion of the Court being 
against the plaintiff it dismissed the suit 
which has led to this first appeal. 


In the arguments addressed to us the Coun- 
sel for the parties did not confine themselves 
to the various issues framed by the Court, but 
raised various other questions upon which the 
decision of the appeal fo a large extent 
depends, and these may be summarised as 
below: 


(1) What is the contract of whioh the 
specific performance is sought by this 
suit? Is it the contract as contained in 
the agreement of sale, dated the 17th of 
January 1918, translated and printed at 
page 12 of the paper-book, or is it the 
contract contained in the draft sale-deed 
translated and printed at page 29 of the 
paper-book ? 


(2) Whether the agreement of the 17th of 
January contained the terms of a com- 
pleted contract which could be specifically 
performed ? 


(3) Whether the terms and conditions given 
in the draft sale-deed were entered with 
the consent and knowledge of Sheikh 
Budha and whether the minor defendants 
could be forced to execute a sale-deed in 
accordance with those terms ? 


(4) Whether the conditions and penalties 
entered in the draft sale-deed were oner- 
ous and the guardian was justified in 
refusing to execute the sale-deed in ac- 
cordance with those conditions and in 
procuring a better bargain with more 
beneficial terms in favour of the minors ? 


(5) Whether, as a matter of law, the 
performance of & contract could be order- 
ed to be specifically performed against a 
minor without showing that itis to the 
benefit of the minors? 


A reference to the following doéuments 
clearly shows that the plaintif sought tha 
pecformance of the contract as contained in 
the dratt sale-deed: 


(1) The notice sent by’ the plaintitt to 
Sherkh Budha, the guardian of the minor 
defendants, dated the 17th of February 
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1918 (Exhibit P. 6), printed at page 16 of 
the Paper Book ; and 


(2) The replication filed by the plaintiff on 
the 24th of October 1918 to the Jawab- 
i-dawas filed by the defendants, Ib is 
translated and printed at page 46 of the 
peper-book, 


In the notice at page 17 of the paper-book 
is to be found the following statement of the 
plaintiff's claim:— 

" After the execution of the agreement you 
obtained permission for sale from the Senior 
Subordinate Judge, Lahore, and also purchased 
a stamp-paper for Rs, 120 for execution of the 
sale-deed. The draft sale-deed, which was 
prepared in consultation with both the parties, 
is lying with the petition-writer. The person 
giving this notice asked you to inform him 
after you had the sale-deed written according 
to the draft, so that the deed might be regis- 
tered, . , . . . Hence you are given 
one week’s notice to the effect that you 
nak execute the sale-deed and get it regis- 
tered,” 


In the replication printed at page 46 the 
plaintiff in paragraph 4 makes the following 
allegations-— 

“The petition-writer is not acquainted with 
me, His name might be Sayyad Ali Shah. 
He is a friend of defendant No. 4. The latter 
refused to get any document written by a 
petition-writer other than the said petition- 
writer, and got the draft prepared with his 
consultation. He brought him to my house 
for getting a draft sale-deed prepared and got 
the.deed of sale reduced to writing on a stamp- 
paper in my absence,” 


In paragraph 5 it is stated that— 

"Ib is wrong that I cancelled the draft sale- 
deed,” 

In paragraph 10 at the end the following 
statement is made :— 
< “A comparison of the sale-deed in my fav- 
our with that in favour of defendant No. 5 
will shéw to the Court that the former con- 
tains no such conditions by which the defend- 
ant No. 4 or the minors were unlawfully bur- 
dened. Even if the coNgition as to responsi- 
bility of the minors be not entered, still they 
are, according to law, responsible to that 
extent,” 
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From the above it is clear that the plaintiff 
by this suit wanted to enforce the contract 
entered in the draft sale-deed. This conclu- 
sion is further strengthened by the fact that 
the plaintiff in his supplementary oross-exami- 
nation on the 25th of June 1919 made if quite 
clear that the agreement to sell was nota 
completed contract and stated as follows (see 
page 66 of the paper-book :— 

“The agreement to sell is not meant to con- 
tain all the terms of the sale.” 


Again, in his further supplementary state- 
ment, dated the 16th of October 1919, printed 
at pages 69 and 70 of the paper-book, he 
stated that — 


“All the terms of the sale-deed are not 
entered in the agreement to sell, I considered 
all the terms entered in the draft of the sale- 
deed as necessary with the exeception of the 
last term to the effect that the person and 
the property of the guardian will be liable 
for any loss which I agreed to forego.” 


These admissions on the part of the plaint- 
iff leave no doubt on the question that the 
specific performance of the contract contained 
in the draft sale-deed is sought to be enforced 
by the suit, and that the agreement to 
sell, dated the 17th of January 1917, did 
not contain a completed contract and could not, 
therefore, be specifically performed, 


The question then arises whether there was 
any completed contract at allin existence of 
which the specific performance could be order- 
ed. The plaintiff first tried to make out that 
the draft sale-deed had been prepared by a 
petition-writer on instructions given by Budha, 
and it was brought to himin the form in 
which it is now put forward. Afterwards, he 
tried to make out that the draft was prepared 
at his place with the consent of the parties 
after their consultation onthe 8rd of February 
1918 (see paragraph 8 of the plaint). The 
defendants all along denied both these allega- 
tions and asserted that the draft had been 
prepared by the plaintiff himself, and that the 
moment Sheikh Budha, defendant, had come 
to know of the terms and conditions contained 
therein he bad refused to accept them. The 
plaintiff apparently insisted upon the terms. 
He gave evidence to prove that the draft had 


been prepared in consultation with Budha, 


who had given bis consent to all the termy, 
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In his application, dated the 14th of February 
1918, translated and printed in the supplement- 
ary paper-book at page 1 marked as item (A) 
the plaintiff made the following clear allega- 
tion:— | 

“On Sunday, the 8rd February 1918, Sheikh 
Budha, guardian, brought to the applicant a 
petition-writer and showed to him a draft of 
the sale-deed prepared by the said petition- 
writer. The applicant accepted it and told 
the guardian to execute and complete the 
sale-deed. They promised to do so.” 


It is to be regretted thatin his anxiety to 
_ show that there was a fair dealing on his part 
the plaintiff was led to make this untrue 
statement, This is made apparently clear by 
his subsequent statements made as a witness 
in this case, At page 69 of the paper-book 
the following statement is to be found:— 


“Budha, Imam Din and Joti Parshad were 
sent on the occasion when the terms were 
settled. Budha, did not bring any draft of 
sale-deed prepared by himself to me, nor any 
draft prepared on his behalf. No other draft, 
with the exception of that prepared by me, 
was prepared. The statement written in 
my application, dated the 14th February 
1918, tothe effect that the draft prepared 
by the petition-writer brought by Budha 
is not correct. Similarly, it is nob correct that 
I directed him to prepare a fair copy of that 
draft and they promised todo so. . . . . 
when I drafted this application I was under 

athe impression that the petition-writer had 
prepared a draft himself, But subsequently 
when that draft was filed in this Court and I 
inspeoted it I came to know that that draft 
was the one prepared not by the petition- 
writer, but myself.” 


The plaintiff was further compelled to admit 
that Sheikh Budha was illiterate and the draft 
prepared was not even read to him. His wit- 
ness, Kala Ram (P. W. 3), stated that Budha 
went away after taking the draft. The plaint- 
iff did not read it to Budha. Ona question 
being put to him in cross-examination whether 
Sheikh Budha said on receipt of the draft that 
he would getit read and then reply whether 
the accepted the draft, the witness said : “ He 
said that he would get it read.” It is made 
clear from the evidence that Sheikk Budha 
was not satisfied with the terms gontained in 
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the draft and refused to execute a sale-deed 
in accordance with those terms. Kesho Das 
(P W. 4), speaking as to what took place on 
the occasion when Sheikh Budha came back 
with the draft after knowing its terms and 
raised his objections, has stated as follows :— 


“I came to Lahore in February 1918, It 
was a Sunday, It was first Sunday of 
February. I went to see the plaintiff on (sic) 
at his residence. Two or three men came 
there, I am not sure whether they were 
there before me or came after me, They 
had a draft with them which I did not read, 
nor was ib read out in my presence, I asked 
the plaintiff what it was. He told me in their 
presence that he had agreed to buy some 
land and these men wanted some amendment 
in the draft of the sale-deed, The amendment 
related to the liability of the guardian. The 
plaintiff agreed to the amendment so that the 
guardian might not remain personally liable, 
The draft remained in their hands, I then 
wont away, They were still there,” 


In the light of the above facts the conclu- 
sion is irresistible that the draft was prepared 
by the plaintiff without the knowledge or con- 
sent of Sheikh Budha as to its terms, and 
further that after knowing its contents Sheikh 
Budha had at once raised objections, 16 follows 
that there was no completed contract between 
the parties, of which specific performance could 
legally be claimed by the plaintiff, Even if it 
be taken for granted for a moment that there 
was a completed contract, the terms of which 
were reduced to writing in the draft, the ques- 
tion which arises for consideration is whether 
the terms are such which a Court of Hquity 
would be justified in enforcing against the 
minor defendants, 

In the agreement, dated the 17th of 
January 1918, a clause was entered to the 
effect that— 

" If subsequently at the time of partition or 
according to the Revenue papers the land is 
found less, the vendee shall be competent to 
take back the earnest-money by cancelling the 
agreement of sale,” ? 

This clause was amplified and a more 
onerous condition was enteredin the draft 
sale-deed to the og aing effect : — 

We also angrob that if any defect in res- 
pect of the land sold is found, orif any defici- 
envy ocours in the land sold at the time of 
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partition of village shamilat, the vendee will be 
entitled to recover the amount of damanges 
for the loss sustained by him, from our per- 
sons and property, and also from the person 
and property of our guardian.” 


This, as already made clear, was done 
behind the back of Sheikh Budha, the guardian 
of the owners of the property, and without 
any authority. Sheikh Budha had no legal 
authority to make the minors personally liable 
and he of course objected to his property and 
person being made liable, No one could say 
what would happen at the partition and the 
covenant making the minors liable to pay 
damages in consequence of any loss might 
place the minors entirely in the hands of the 
vendee and lead to serious unforeseen conse- 
quences. It is true that the plaintiff has now 
offered to forego the stipulation, but at the 
time he insisted upon the insertion of this 
clause and by his plaint he asked for the 
specific performance of the entire contract 
contained in the draft sale-deed. It is too late 
for him to withdraw from the position taken 
up by him and his case must be decided upon 
the plaint as it stands. By another condition 
entered in the draft sale-deed the plaintiff tried 
to withhold the payment of a portion of 
the consideration (Rs. 300) till mutation of the 
names, This was also a departure from what 
was agreed upon under the agreement of sale, 


The next question to be decided is whether 
the bargain in favour of the plaintiff is bene- 
ficial to the minors, 

As already stated, the decision of the Trial 
Court on this point is in the negative and 
against the plaintiff. We ontirely agree in 
the decision of the learned Subordinate Judge 
on issue No, 7. A comparison of the terms 
contained in the draft deed with those in the 
sale-deed in favour of Malik Ghulam Dastgir 
leaves no doubt on the point that the sale- 
deed in favour of Malik Ghulam Dastgir is 
decidedly more benefical to the minors. Leav- 
ing aside the stringent conditions entered in 
the draft sale-deed, the following benefits have 
accrued to the minors under this latter sale- 
deed :— 

(1) They have saved By 110, the price of 

the stamp; 


(2) Rs. 110 on account of the commission 
- of the broker; 
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(8) Expenses of registration and execution, 
and 


(4) Interest for one month pay ble to Shankar 
Shab, the previous mortgagee, which 
Ghulam Dastgir has undertaken to pay; 


In the case of Chhitar Mal v. Jagan Nath 
Prasad (1), a similar question arose for deoi- 
sion under almost similar ciroumstances and 
the Court held that the contract sought to be 
specifically enforced against a minor not being 
shown to his benefit could not be ordered to 
be so enforced. The facts of the case and the 
decision thereon are fully brought out in the 
head-note appended to the report which runs 
as follows :— 


“The certificated guardian of a minor, 
finding that it was necessary that some of the 
minor’s property should be sold applied for 
permission to the District Judge, who sanc- 
tioned the sale for a price of Rs, 725. Subse- 
quently, the guardian discovered that this was 
an inadequate price, and having received an 
offer of Rs, 825 for the property, went again 
to the District Judge for sanction to the second 
contract, obtained sanction and sold the prop- 
erty for Rs. 825, Held that the former 
contract being to the detriment of the minor 
could not be specifically enforced.” 


The facts of the present case are even 
stronger, Not only do the minors in this 
case save more than Rs, 250, but they also 
escape from very stringent conditions entered 
in the draft sale-deed. : 


. 

In the case of Jugul Kishori Chowdhurani - 
v. Anunda Lal Chowdhuri (2) it was not 
shown that the contract sought to be speci- 
fically performed was to the benefit of a minor 
and the Court held that the deoree for the 
specific performance of a contract should not 
be made against him during bis infanoy, The 
learned Judges of the Caleutta High Court 
made the following observation at page 549 
of the report — -7 
“We know of no casein which a decree for 
specific performance has been made sgainst an 
infant. Ji Flightv. Bolland (3), it was held 
thatan infant could not maintain a suit for 
specific performance of a contract, the remedy 


(1) 29 A. 213: A. W. N. (1907) 25 ; 4 A. D. J, 94. 


(2) 220. 545 at p. 549; 9 Ind Dec. (N. S) 863 
(8) (1828) 4 Russ. 298; 28 R. R. 101: 33 B. R. 817, 
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not being mutual, and it being a general prin- 
ciple of Courts of Equity to interfere only 
where the remedy is mutual, 


Then they took into consideration the eir- 
cumstance that the contract in that case was 
not made by the infant, but by the guardian 
on the -infant’s behalf and held that as it 
would be open to the minor to question the 
act of the guardian on attaining majority 
specific performance against him should not be 
decreed. They made the following significant 
observation :— 


“In our opinion, if it is open to the infant 


_ on attaining majority to question the trans- 


action,.a decree for specific performance 
cannot, or at all events should nob, be made 
against him while an infant,” 


They added— . 

“ More than this. The Jurisdiction to decree 
specific performance is discretionary, although 
the discretion must be judicially exercised, 
No Court would, even if it could, make a 
deeree for the specific performance of a con- 
tract affecting an infant, unless the contract 
was shown to be for the infant’s benefit, It 
is not the case of any one that this contract 
should be enforced for the infant's benefit, 
The plaintiff's wish to enforce it against the 
infant for their own benefit, and the guardian 
says ib is against the interest of the infant,” 


Every word of the passage applies to the 
facts of the present case and with greater force, 
Here a sale-deed has already been executed 
în favour of Malik Ghulam Dastagir on better 
terms and the object of the present suit is to 
have this sale seb ab naught and to get 
another sale-decd executed in favour of the 
plaintiff on terms and conditions detrimental 
to the minors. 


In the case of Puran Lal v. Venkatrao 
Gujar (4), it is laid down that— 

“ No decree for specific performance of an 
agreement for transfer made by his guardian 
should be passed against a minor unless the 
Court is quite certain that the agreement was 
for the benefit of the minor, and that it would 
be for his benefit that it should be enforced. ” 


Malik Ghulam Dastagir, the vendee, has 
pleaded that he isa purchaser for considera- 


_ (4) 46 Inde Cas. 192. 
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tion in good faith without notice that there 
was any existing agreement to sellin favour 
of the plaintiff. Sheikh Budha represented to 
him that the agreement with the plaintiff had 
come to an end, and that he was free to sell 
the land to him. He believed in this state- 
ment and took the precaution of having the 
proposed sale in his favour sanctioned by the 
Court and it was then only that he got the 
sale-deed executed in his favor. Sheikh Budha 
has supported his statement and there is no 
evidence to the contrary showing that ho had 
participated in a scheme to defeat the right of 
the plaintiff under the agreement. We see 
no reason to disbelieve the statement of Malik 
Ghulam Dastagir and hold that he has pur- 
chased the land in good faith, 


Mr. Durga Das, the learned Vakil for the 
appellant, relied on the case of Lal Gopal 
Dalta Chowdhury v. The Kharooriah Majosilla 
Zemindary Syndicate, Limited (5), and con- 
tended that even if the sale in favour of Malik 
Ghulam Dastagir was more beneficial to the 
minors it was not open to the guardian to 
resile from the agreement to sell in favour of 
the plaintiff. He relied particularly upon the 
following passage in the judgment to be found 
at page 677, right band column :— 


“We do not think the case Chhitar Mal v, 
Jagan Nath Prasad (1)is an authority for 
holding that when a valid agreement has been 
lawfully entered into on behalf ofa minor 
and is to the minor’s benefit it cannot be 
repudiated if the guardian subsequently finds 
he can obtain more,” ` 


The learned Vakil has lost sight of the fact 
that this observation in the judgment was a 
mere obiter dictum as the following sentence 
clearly shows :— 


“In any event, this question does nob arise 
in the present case, for the terms offered 
by Lal Gopal have not been shown to be 
appreciably better than those conceded by 
the plaintiff Company, and but for the prior 
contract with that Company would never have 
been offered at all.” 


Moreover, it has not been shown in this 
case that the agreement is to the benefit of 
the minors. On thg contrary, it has been 
shown to be to the# detriment, This ruling, 
therefore, cannot help the plaintiff 


. 


(5) 13 Ind, Cas. 673 ; 16 C, W. N. 297 
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For the reasons given in the judgment of 
the Court below, and for the additional reasons 
set forth in our judgment, we think that the 
Court below was right in refusing to decree 
specific performance of the contract in this 
case, 


The plaintiff, however, is entitled to a 
refund of Rs. 100 paid by him as earnest- 
money. We, therefore, grant a decree for 
Rs, 100 in his favour. The decree of the 
Court below will be accordingly modified. In 
other respects the appeal fails and is dismiss- 
ed. As the appeal has substantially failed, 
the appellant must pay the costs of the res- 
pondents, 


4. E. Appeal dismissed in substance, 


BOMBAY HIGH COURT. 


SECOND CIVIL APPEAL No. 505 oF 1922, 
March 9, 1923. 


Present :—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Crump. 


NILAWA IRAYA MATHAPATI AND 
ANOTHER—-DEFENDANTS—APPELLANTS 
Versus 
REVANSHIDAYA SHIDLINGYA— 
PHAINTIFY—~RESPONDENT, 


Maintenance, suit for—Quantum of maintenancs, 
determination of —Decreo— Relief —Practice. 


Onos a right to maintenance has been; established, 
the quantum of maintenance should be ascertained 
in the suit itself, even though the parties may not 
in the first instanoa have provided the Court with 
materials, and the parties entitled to maintenance, 
who ara generally females, should not ba left to 
separate proceedings for the purpose of ascartaining 
the guanium of maintenance. 


Appeal against the decision of the District 
Judge, Bijapur, in appeal No, 52 of 1920, 


Mr, À. G. Desai, for the Appellants. 
Mr. H, B. Gumaste, for the Respondent, 


JUDGMENT.—TheNDistrict Judge was 
wrong in not remanding the case to the Trial 
Court to ascortain what maintenance should be 
payable to defendant Nos. 1 and 11, We have 


repeatedly laid down the general principle thas, 
in all cases of this class, where a right to 
maintenance has been allowed the quantwm of 
maintenance should be decided in the suit 
itself, even though the parties may not have, 
in the first instance, provided the Court with 
the materials, Once that right is decided, it 
is eminently desirable that the quantum 
should be ascertained in the suit itself, and 
that the parties entitled to maintenance who 
are generally females should not be left to 
separate proceedings. The appeal will be al- 
lowed to that extent, 


There will be no order as to costs. 
Z K. Appeal allowed, 


LAHORE HIGH COURT. 
FIRST CIVIL APPEAL No. 2440 oF 1917. 
May 31, 1923. 


Present :—Mr. Justice Harrison and 
Mr, Justice Zafar Ali 


Tan PUNJAB COTTON PRESS 00,— 
PLAINTIFE-~APPELLANT | 
VETSUS rae 


Tap SECRETARY OF STATH— 
DEFENDANT-—RESPONDENT, 


Northern India Canai and Drainage Act (VII of 
1873) ss. 6, 15, 58, scope of—Limitation Act (IX of 
1908) Sch. 1, Ari. 2, Applicability of —Damage caused 
by action of anal Officers Suit to recover damages— 
Limitation. 


The words “may exeoute all works, eto.” in seo- 
tion 15 of the Northern India Canal and Drainage 
Act are independent of the preceding words of the 
section. [p. 210, col. 1.] 


The expressaon “in this behalt” of section 6 of the 
Northern India Canal and Drainage Act, appplies to 
the application or use of the said water, and the 
word “‘use,”’ coupled with the preceding words, covers 
all actions necessary both for construction and main- 
tenance and whether taken at the time of construc- 
tion or later. [p. 210,.col. 2.] 


Section 58 of the Northern India Canal and 
Drainage Act contemplates permanent work, for the 
carrying out of which the Local Government has 
previously authorised some of its offoers, and any 
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acts committed by them after that definite authori- 
sation are covered by the section. [p. 210, ool. 2.] 


All that is necessary in order to bring a suit with- 
in the purview of Article 2 of Schedule I to the 
Limitation Act, is that a publio officer should have 
done what he did with the honest intention of act- 
ing as the Statute authorised. 


Owing to the inefficient manner in which certain 
flood water whioh had collected along the bank of a 
Canal was dealt withby the Oanal Officers, by means 
of cutting the channel of the Canal in various placas 
to allow the water to escape, the flood water was 
diverted from its natural course and eventually 
reached the property of the plaintiff and injured it. 
_ Plaintiff sued the Seorotary of State for damages: 


Held, that the action of the Canal Officers was 
covered by sections 6 und 15 of the Northern India 
Canal and Drainage Aot, and the suit was, therefore, 
governed by Artiole 2 of Schedule I to the Limita- 
tion Act, 


Appeal from the decree the senior sub- 
Judge, Lahore, dated the 21st May 1917, 
dismissing the plaintiff's suit. 


Messrs. Tek Chand, B. R. Puri and Umar 
Bakhsh, for the Appellant, 


Mr, Jai Lal, Government Advocate, for the 
Respondent. 


JUDGMENT .—Three suits against the 
Seoretary of State claiming damages on account 
of the aetion taken by the Canal Department, 
which is said to have caused the high floods in 
jhe river Ravi in the years 1914 and 1917 to 
injure the property of the plaintiff, have been 
dismissed. The three appeals being Nos, 2440 
of 1917 and 1305 and 1306 of 1921 have 
been argued together by the same Counsel, as 
the preliminary point involved is almost identi- 
cal in all the three. The facts, however, are 
not the same, and we think ib better to take 
the two appeals of 1921 together and the 
earlier appeal, 2440 of 1917, separately. These 
two suits have both been dismissed as barred 
by Article 2 of the Limitation Act, and that 
with which we are now dealing, 2440 of 1917, 
has been dismissed on the merits and also on 
the finding that it is barred by limitation under 
section 9 of Act VIII of 1873. The learned 
Government Advocate contends that this suit 
also is barred by Article 2, and the first ques- 
tion to be decided is whether this contention 
is correct. 

I O—27 


Before the year 1914 the Raya Branch 
Tail Distributary of the Upper Chenab Canal 
was constructed both for irrigation purposes 
and to prevent the water which remain- 
ed in the natural bed from causing un- 
necessary damage. The bank of this Distri- 
butary nearest the river was made special- 
ly strong with a view fo the latter purpose. 
In 1914, the first year of the working of this 
channel, a large amount of water eollested at 
more than one point and the Canal Officer 
cut the channel in various places to allow this 
surplus water to escape on to the lower lands 
on the west of the Distributary. In spite of 
this action, or, as plaintiff says, because it was 
not efficiently and thoroughly carried out, the 
flood water was held up and diverted from its 
natural course and eventually reached the 
property of the plaintiff, and injured it, The 
position, therefore, as put by Counsel, is that 
the damage was caused both by the unscienti- 
fic construction of the channel and the 
injudicious action taken in dealing with the 
flood. It is admitted by both sides that 
whatever be the Article of the Limitation 
Act which governs the suit, the cause of 
action accrued on the 28rd and 30th of July 
1914, If, therefore, Article 2 applies, the suit 
which was instituted on the 18th of August 
1916, is hopelessly barred for if is fully estab- 
lished that the terminus a quo in caloulating 
limitation is the date of the damage and not 
the date of the construction of the work which 
caused the damage. The Government Advyo- 
cate points out that the action taken, whether 
wise, or unwise, was so taken under sections 6 
and 15 and possibly under section 58 also of 
Act VIII of 1873. Section 15 runs asfol- 
lows:— 


“In case of any accident happening or being 
apprehended to a canal, any Divisional Canal 
Officer or any person acting under his general 
or special orders in this behalf may enter upon 
any lands adjacent to such canal and may exe- 
cute all works which may be necessary for the 
purpose of repairing or preventing such acci- 
dent.” 


Bakshi Tek Cha for the appellants con- 
tends that the words: “ may execute all works 
which may be necessary for the purpose of 
repairing or preventing such accident.” 
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are ancillary to and dependent on the preced- 
ing words: “may enter upon any land.adjacent 
to such canal,” 


He states that it is not shown that the Canal 
Officer first entered upon any land adjacent to 
‘the canal and, therefore, any work executed by 
him is not covered by the section, and further 
that the cutting of the banks cannot be held to 
have been a work necessary for the purpose of 
repairing or preventing such accident. We are 
of opinion that the words “may execute all 
works, etc., are independent of the preceding 
words and, anyhow, it is impossible to execute 
any work, on a canal without entering upon 
the land adjacent and thereby reaching it. 


So far as the actual cutting of the banks is 
eoncerned, Bakhshi Tek Chand points out that 
it did not prevent the accident and he urges 
that he is prepared to show on the merits 
that it did not repair it, inasmuch as he 
contends that it aggravated instead of alleviat- 
ing the damage caused. We do not think 
there is any force in this contention, for the 
word “repairing” covers any attempt to 
minimize the natural consequences of the 
accident and the cutting of the banks could 
only have been undertaken with a view 
to preventing further damage, Whether it 
achieved that purpose or not is quite im- 
material, for ‘all that is necessary in order to 
bring a suit within the purview of Article 2 
is that a public officer should have done what 
he did with the honest intention of acting as 
the Statute authorized, We are, therefore, of 
opinion that the action taken in dealing with 
the flood is covered by section 15 and the suit 
is, therefore, barred. 


As far as section 6 is concerned, it is con- 
tended that the place at which this section is 
to be found, coupled with the use of the 
words “inthis behalf” in line 2, show 
that the section only applies to action 
taken at the time of construcion., The 
place of the section between sections 5 
and 7 lends some support to this con- 
tention as also does the repetition in section 
15 of the authorization of Canal Officers to 
take action on running canals. We are, how- 
ever, of opinion that “whe place at which 
the section is bo be found and heading 
of the Chapter (of the application of 
water for public purposes) are not sufficient 


reasons for placing an interpretation on the 
plain words of the section which is not justifi- 
ed by those words themselves, and, whether 
section 15 be wholly tautologous or nob, the 
expression “ in this behalf” applies to the appli- 
cation or use of the said water and the word 
“use” coupled with the preceding words covers 
all actions necessary both for construction and 
maintenance and whether taken af the time of 
construction or later. 


So far as section 58 is concerned, we are of 
opinion that it does not apply to the present 
case. It contemplates permanent work, for 
the carrying out of which the Local Govern- 
ment has previously authorized some of its 
officers, and any acts committed by them 
after that definite authorization are covered 
by the section, Here there is no 
question of any permanent work but of the 
immediate action required bo deal with a sud- 
den emerency in the shape of an unexpected 
flood. We find that the suitis governed by 
Article 2 and we, therefore, dismiss the appeal 
with costs, 


Z. K. Appeal dismissed. 





BOMBAY HIGH COURT. 


Privy COUNOIL APPLIACTION No, 915 


OF 1919. 
July 10, 1922, ë 
Present :—Mr. Justice Shah and Mr, Justice 
Crump. 


SHRINIWAS LAXMIPATIRAO AND 
OTHERS—DEFENDANTS -APPELLANTS 
Versus 


HANMANT SHRINIWAS DESHPANDE 
AND ANOTBER— PLAINTIFFS — 
RESPONDENYS. 


Civil Procedure Code (Act V of 1908) s. 109 (a)— 
Letters Patent (Bom) ol. 3)—-Order remanding case 
for fresh decision, whether final order - Leave to appeal 
to Privy Council, whether can be granted. 


An order passed by the High Court on a Oivil 
Extraordinary appliontion by which the decree of 
the Trial Court is seb aside and the case is sent baok 
to that Court for passing a fresh decree cannot be 
said to be a “Anal order within the meaning of 
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section 109 (a) of the Civil Procedure Code or, a “final 
judgment ” within the meaning of clause 39 of the 
Letters Patent (Bombay) as it does not finally dispose 
of the rights of the parties, and leave cannot, thers- 
fore, be granted to appeal to His Majesty in Council 
against such order. 


Application against the decision of the 
Court in F. A. No. 41 of 1917. 


K, H. Kelker, for the Applicant. 


JUDGMENT .—I¢ is unfortunate that the 
hearing of this Rule has been delayed so long 
as the notice could not be served. The order 
of this Court was passed on the 18th August 
. 1919 on Appeal No, 41 of 1917 and Civil Bz- 
traordinary Application No. 838 of 1917. The 
circumstances under which the decree of the 
Trial Gourt was set aside and the case sent 
back to the Trial Court for passing a fresh 
decree are stated in the judgment of this 
Court. Apart from the difficulty in the way 
of the applicants in getting a certificate ander 
section 110, arising out of the terms of section 
109 (a), we do not think that, under the special 
circumstances of this case, ib would be right to 
grant the certificate applied for. But the diffi- 
culty which we have referred to seems to be 
insuperable. The order of this Court cannot 
be said to be a final order passed on appeal, 
The substantial portion of the order which 
the applicants complain ofin their petition 
for leave to appeal to His Majesty in Council 
was really passed on the Civil Extraordinary 
application which we have already mentioned. 
Further, it cannot be said that this is a final 
order ' within the meaning of S. 109 (a) or 
that it is a final Judgment within the meaning 
of section 39 of the Letters Patent, as it does 
not finally dispose of the rights of the parties, 
The matter has been delayed beyond all rea- 
sonable limits already ; and the suit of 1911 
is still practically at the stage where it was 
when it was filed, In view of these facts and 
of the nature of the order, we discharge this 
Rule. While doing so, we express a hope 
that the parties and the Court will see to it 
that the suit is heard and finished without 
any further appreciable delay. 


Z. K, Rule discharged, 
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SECOND CIVIL APPEAL No. 496 or 1922, 
July 28, 1922, 


Present —Mr, Justice Campbell, 


PREM DAS—DEFENDANT—APPELLANT 
VErSusS 
SARBALAND AND ANOTHER—PLAINTIFFS— 
RESPONDENTS, 


Custom—Succession— Collaterals, right of, nature of 
—Sutt by one collateral for whole estate, whether main- 
latnable—Limitation—Burden of proof—Register of 
Births, entry in value of—Appeal, second—Finding of 
fact based on wrong principles, whether binding. 


The right of the collaterals of a deosased person to 
succeed to his estate under the customary law is not 
a single indivisible right, so as to give eaoh collater- 
ala right of action for the whole estate ; each colla- 
teral is entitled to sua only for his own share of the 
estate. 


Semble :—Where in arriving at a finding of faot 
the lower Appellate Court bas infringed rules and 
maxims laid down by the High Court and has decid - 
ed the question on wrong principles as to the guan- 
tum of proof, the finding of faot may be challenged 
in second appeal. 


A plaintif must prove affirmatively and clearly 
that his suit is within time, 


Charanjit Singh v. Beshan Singh, 28 1. C. 462; 167 
PL. R. 1914; 78 P. W. R. 1914, relied on, 


A mere entry in a Birth Register that ason was 
born to aman of tha name of the plaintifi’s fathor 
does not necessarily prova that the entry relates to 
the plaintiff. 


Husaina v. Sahib Nur, 7 Ind. Cas. 605; 86 P. W. R. 
1910 ; 113 P. L. R. 1910, relied on. 


Appeal from the order of the District Judge, 
Attock, ab Campbellpur, dated the 1st Feb- 
ruary 19232, 


Mr. M. S. Bhagat, for the Appellant, 
Sheikh Umar Bakhsh, for the Respondents, 


JUDGMENT —The suit from which this 
second appeal has resulted was by Sarbaland 
and Zakri, sons of Samundar, for possession. 
against the aliene@ of certain land sold by 
Samundar (now deceased) in 1906. Muta- 
tion of the sale, as a copy on the record 
shows, was effected on the 15th June, 1906, 
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The suit was filed on 10th January 1921, 


Sarbaland is admittedly 32 years of age. 
The question of Zakri’s age was in dispute. 
The first Court held that Zakri had failed 
to prove that the suit was brought within 
three years of his attaining majority, and dis- 
missed the whole suis as barred by limita- 
tion, Appeal was made to the District Judge 
contesting the finding regarding Zakri’s age. 
The learned District Judge held that Zakri 
was born on the 27th June 1900. He accept- 
ed the appeal, set aside the dismissal of the 
suit by the lower Court and remanded it for 
decision on the merits, 

On second appeal the first contention is 
that, so'far as Sarbaland is concerned, the 
order setting aside the order of dismissal 
is illegal. Paragraph 25 of Rattigan’s Digest 
of Customary Law is quoted where it is stated 
that the right of collaterals to succeed is not 
a single indivisible right, so as to give each 
collateral a right of action for the whole 
estate, and that each collateral is entitled only 
to his own share, Certain rulings in support 
of this contention have been cited, and as 
Counsel for the respondents admits that the 
suit must stand dismissed so far as Sarbaland 
is concerned, nothing more need be said, 


The second point taken is that the learn- 
ed Districts Judge decided the question of 
Zarki’s age on materials which justify inter- 
ference with his finding on second appeal. 
Counsel for the appellant has quoted Nidhan 
v. Buta (1) where, in dealing witha ques- 
tion of necessity for an alienation, it was 
ruled that that question may be one of fact or 
of law, and that when the point raised is 
whether the Court below has infringed rules 
and maxims laid down by this Court and 
has decided on wrong principles as to the 
quantum of proof of necessity required, then 
the question is one of law. 

It is argued that the learned District Judge 
has decided that Zakri was born on the 27th 
June 1900 solely on the strength of a copy 
of a birth entry showing that a son was born 
to one Samundar, Zamindar, Maussalman, on 
that date. Two rulings are quoted Husaina v. 
Sahib Nur, (2) and Charanjit Singh v, Bishen 


(1) 86 Ind. Cas. 700; 107 ER. 1916; 191 P., W. R. 
1916 


(2) 7 Ind. Oas. 605 ; 86 P. W. R. 1910; 213 P. U. R, 
1910. 
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Singh (8), wherein it was pointed out 
that a plaintiff must prove affirmatively 
and clearly that his suit is within time, 
and in favour of which it was further 
held that a mere entry that a son was 
born toa man of the name of the plaintiff’s 
father does nob necessarily prove that the 
entry relates to the plaintiff, It is urged, 
therefore, that maxims laid down by this 
Court regarding the quantum of proof required 
in regard to age have been infringed and that 
by analogy Nidwan v. Buta (1) enables this 
Court to set aside the finding on second appeal, 


There is, however, something more than this 
Brith Register entry. Several witnesses cited 
for the plaintiffs, all more or less related to 
them, have stated Zakri’s age to be 19, 20 or 
91 years. Gulab Khan has given it as 20, 
Raushan Din as 19 or 20, Samundar as 21 
and Fazal Katar as 21, It is true that Gulab 
Khan, when challenged, said that he could 
specify neither the year nor the month of 
Yakri's birth, but ib appears to me to have 
been perfectly legitimate for the learned 
District Judge to accept these statements as 
proof that the entry of the 27th June 1900 
referred to Zakri, and not to the birth of the 
son of some other Samundar of whom there 
are at least two in the same village. The 
learned Districts Judge: refers specifically to 
this evidence as supporting the plaintiffs, He 
has also stated in his judgment that it seems 
to him clear on the evidence that Zakri was 
the boy to whom the entry dated the 27th 
June 1900 relates. e 


1, therefore, hold that the finding that Zakri 
was born on the 27th June 1900 is based upon . 
admissible and direct evidence and is not one 
which can be interfered with in second appeal. 
The sesult is that the appeal succeeds so far 
only that the order of the District Judge 
setting aside the dismissal of Sarbaland’s suit 
is reversed. Parties will bear their own costs 
in this Court. 


Z. K. Appeal allowed. 


(3) 23 Ind. Cas. 462; 167 P. L. R. 1914; 18 P, W. 
B. 1914. 
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ALLAHABAD HIGH COURT. 
Privy COUNOIL APPEAL No, 25 oF 1923. 
December 20, 1923. 


Present :—Sir Grimwood Mears, Kt., Chief 
Justice and Mr. Justice, Piggott, 


B. BISHAMBHAR NATH— 
PLAINTIFY—APPLIOCANT 


VErSUS 
MUHAMMAD ABAIDULLAH AND OTHERS 
—DEFENDANTS —OPPOSITE PARTIES, 


Civil Procedure Code (Act V of 1908), s. 110—Appli- 
cation for leave to appeal to Privy .Cowncil—Consiruc- 
tion of document—Substantial question of law of gone- 
ral interest. 


The question in dispute was whether on the terma 
of a document exeouted by the plaintiff transferring 
certain property to the pradecessor-in-interest of the 

- defendant, the transaction that was entered into was 
an out and out sale with liberty to re-acquire the prop- 
erty or whether it was a mortgage. The High Court 
confirmed the decision of the lower Appellate Court 
that the real transaction between the parties was an 
out and out sale coupled with a bargain for re-convey- 
ance. The plaintiff then applied for leave to appeal 
to His Majesty in Council: 


Hold, that ag no substantial question of law of gen- 
eral interest was involved leave for appeal could not 
be given. 


Jhanda Singh v. Wahid-ud-din, 14 Ind. Cas. 269, 
distinguished. 


e Application for leave to appeal to His Ma- 
jesty in Council. ` 


Mr, N. Pasthana, for the Applicant. 


Sir Tej Bahadur Sapru, for the Opposite 
Parties, . 


JUDGMENT,—This is an application for 
leave to appeal to His Majesty in Council in a 
second appeal”, It appears that on the 25th 
of June 1886 Durga Prasad and others execut- 
ed adooument by which they transferred 
certain property to Qudratullah Khan. The 
question that has arisen is whether on the 
terms of the document the transaction that 
was entered into was an out and out sale with 
liberty to re-acquire the property on a given 
date, or whether it was a mortgage. For the 
purposes of this application we are treating the 


* Reported in 77 Ind. Cas. 512. 


subject-matter of the suit as being of the value 
of Rs. 10,000 and upwards and the subject- 
matter of the appeal as being of the value of 
Rs, 10,000 and upwards: but it is to be noticed 
that Sir Tej Bahadur Sapru, who appears for 
the respondents, is not able to accept the fig- 
ures contained in the affidavit which has been 
put before the Court to-day by the applicants ; 
and we express, and need express on this 
occasion no opinion as to the real value 
either of the suit or of the appeal. The High 
Court in second appeal affirmed the decision 
of the lower Appellate Court, who had reversed 
the Munsif. The Munsif decreed the suit be- 
lieving that the Rs, 3,600, which was the con- 
sideration for the deed, together with a small 
amount of interest, namely, Rs. 196, should be 
the proper amount on payment of which re- 
demption should be decreed. The lower Ap- 
pellate Court on its construction of the docu- 
ment said that the document was not in any 
sense a mortgage, that redemption could nok 
be had on the terms as decreed by the Munsif, 
but that the real transaction between ` the 
parties was an out and out sale coupled with 
a bargain or re-conveyance, on the performance 
of certain conditions, 


In second appeal the matter was carefully 
gone into by two learned Judges of this High 
Court, and they, on a review of the authorities, 
and specially of Bhagwan Sahai v. Bhagwan 
Din (1) and Jhanda' Singh v.Wahid-ud-din (2), 
confirmed the decision of the lower Appellate 
Court. In those two cases their Lordships of 
the Privy Council gave to the Courts in this 
country clear guidance as to the interpretation 
of documents of this character, some of Which 
are from time to time decreed to be out and 
out sales, and others decreed to be mortgages, 
Sir Tej Bahadur Sapru has argued that there 
is no substantial question of law, because the 
broad general principles have already been 
subjected to such discussion and analysis that 
there is no difficulty in ascertaining what ara 
the principles, The difficulty arises in their 
application, and he contended that difficulty 
of application is not a matter which can come 


(1) 12 A. 887; 17 I. Æ 98 ; 5 Sar. P. C. J. 5597: 
Ind. Deo. (N. 8.) 992 P. C. L$ 


(2) 36 Ind. Cas. 38 B-A. 570 ; 81 M. Ln J. T50 ; Ql 


0. W. N. 65; 230 M. D. J. 529: 14 A.L. 7. 1189 ; 


(1916) 2 M. W. N. 570; 19 Bom. L. R, 1,5 L. W. 189; 
45 O. D. J. 6245.10 Bur. TaT, 191; 431. A, 284 (P. O.) 
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under the words “substantial question of 


law.” 


We have invited Mr. Narain Prasad to 
explain tous how and in what manner he 
would himself draft any dooument which he 
desired to be conclusively regarded as an out 
and out sale, and to take away from the doou- 
ment under consideration, or to add to the 
document under consideration, any terms 
which would make it more clear on the 
assumption of its being an out and out sale, 
We did this with a view to getting from him 
something from which it could be argued that 


from the very terms of the document a sub-: 


stantial question of law arose. He felt himself 
unable to make any detailed criticism of the 
document from the stand-point of its not be- 
ing an out and out sale. We are of opinion 
that, having regard to the state of the authori- 
ties and again we specially refer to Bhagwan 
Sahai v. Bhagwan Din (1) and Jhanda Singh v. 
Wahid-ud-din (2), this case cannot be said to 
be one involving a substantial question of 
law; and, in accordance with the practice 
of the Privy Council, where special leave 
is asked, to that we should add a substan- 
tial question of law of general interest. 
This case certainly possesses no general in- 
terest, Its right decision depends on the pro- 
per construction of the particular words and 
clauses to be found in a particular document, 
Mr. Narain Prasad had relied upon a case 
which is reported in Jhandu Singh v. Wahid- 
ud-din (8) and it isinteresting to refer to that 
because if happens to be the case which ul- 
timately went to the Privy Council and now 
figures in Jhanda Singh v. Wahid-ud-din (2) 
The application before this Court was of 
exactly the nature which Mr, Narain Prasad 
has made to-day. It so happened that when 
the appeal came before two Judges of this 
Bench there was a difference of opinion as to 
what should be said to be the construction of 
the documents, One of the learned Judges 
wasin favour of decreeing the suit on the 
basis of he documents amounting to a sale, 
the other believed the documents to be a mort- 
gage. Thereupona third Judge was brought 
in and the Full Bench desided that ‘the deeds 
in question evidenced an* out and out sale. 
Now, the very facts of the division of opinion 


(8) 14 Ind, Cas. 269. . 
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and the necessity to constitute a Full Bench, 
point to the substantiality of the question in- 
volved. There was a further reason why 
leave to appeal to His Majesty in Council was 
granted, namely, that at this very time in 
1912, a very large number of cases of this 
character were believed to be on their way to 
this Court owing to certain legislation that 
had recently been enacted. This Court, wel- 
coming a decision on the point, thought it 
proper to issue a certificate, The decision 
now appears, as we have said, in Jhanda Singh 
v. Wahid-ud-din, (2) and is the case to 
which we have referred. Weare of opinion 
that Mr, Narain Prasad has failed to make 
out in this particular case that there is a sub- 
stantial question of law of general interest 
involved. The application is, therefore, reject- 
ed with costs and fees on the higher soale. 


S. D. Application rejected, 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 


SECOND CIVIL APPEAL No. 172 or 1922, 
December 14, 1922, 
Present :—Mr. Daniels, A. J. ©. 


GULAB RAI—-PLAINTIFF— 
APPELLANT 
Versus 


Mussammat KHUDAIJA BIBI, 
AND ANOTHER—DEFENDANTS—RES- 
PONDENTS, 


Transfer of Property Act (IV of 1882)\s. 6 (c)—Decree 
for dower, sale of Timo of the essence of the contract 
—Vendes, failure of, to fulfil conditions—Re-sale by 
ventlor— Second vendee, rights of. 


There is nothing in law to prevent a man trans- 
ferring property of which he claims the ownership 
merely by reason of the fact that his title to it may 
be in dispute. 


M held a deorea for dower debt due to his sister 
and transferred the decree together with oertain pro- 
perty to one K stipulating that if K did not take out 
execution of tha decree within one year or if he did 
not within three days institute a suitin respect of 
the other property the sale should be cancelled. K 
instituted the suit but did not sue at execution of 
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the deoree. Subsequently, M resold the daores to G 
who attempted to take out execution but did not 
succeed. Therefore, ha filod the prasent suit for a 
declaration that the sale-dead in favour of K had 
become void: 


Heid (1) that time was of the essence of the con- 
tract of sala in favour of K; 


(2) that what was sold to Œ was nota mere right 
to sue but property in the decree, and plaintif was 
entitled to succeed. 


Appeal against the decree of the District 
Judge, Rae Bareli, dated the 23rd February 
1922, upholding the decree of the Subordinate 
Judge, dated the 18th July 1921. 


Messrs. Zahur Ahmad, Ali Muhammad and 
Syed Kalbi Abbas, for the Appellants. 


Mr. Haider Hussain, for the Respondents. 


Judgment.—This appeal arises out of a 
suit brought by the appallant Gulab Rai 
for a declaration that a sale-deed, dated 19th 
March 1918, in favour of one Muhammad 
Ismail Khan bas become void for non-fulfil- 
ment of a condition contained in it, that the 
plaintiff alone is competent to take execution- 
proceedings in respect of the decree for dower- 
debt which was sold by that instrument, The 
facts of the case are these: 


Mian Jan, a8 representative of his sister 
Musammat Bandi Jan, held a decree for dower- 
debt due to the latter, By the deed referred 
to above he transferred that deoree together 
with certain other property to Muhammad 
Ismail Khan. The other property had been 
transferred by Musammat Bandi Jan in her 
life time by a deed of gift to some other party 
and in order to recover it, it was necessary to 
get the dead of gift set aside. The date of the 
gift, as appears from Exhibit A-L on the 
record, was 22nd Maroh 1915 so that under 
Artice 91 of the Limitation Act the period of 
limitation fora suit to seb it aside would 
expire in three days. The decree mentioned 
in the sale-deed was dated 8th August 1917. 
The saledeed contained a condition that if 
Muhammad Ismail Khan did not take out 
execution of the decree within one year or if 
he did not within three days institute a suit 
in respect of the other property the sale-deed 
should be cancelled (fiskh) and be of no effect. 
The vendee fulfilled the condition regarding 
the institution of a suit, for he instituted a 
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sulton the very date of the sale-deed to 
recover the gifted property. That suit was 
ultimately dismissed. He did not fulfil 
the condition regarding execution of the 
decree, for no application for execution was 
putin tillGth August 1920, At this time 
Muhammad Ismail Khan had died, and 
the application was made by his widow 
Musammat Kbudaija Bibi, but it is admitted 
that he lived for more than cne year after the 
date of the sale-deed in his favour. No appli- 
cation for execution having been put in within 
a year, Mian Jan on 7th May 1919 executed a 
fresh sale-deed of the decree for dower-debt 
in favour of the appellant Gulab Rai. On 
the strength of this sale-deed Gulab Rai 
attempted to take out execution of the decree, 
His application was resisted on various 
grounds and the litigation eventually came up 
to this Court. His application was dismissed 
on the ground that Muhammad Ismail 
Khan was nota party to the proceedings 
and, therefore, the question of title as bet- 
ween him and Gulab Rai could not be 
decided in his absence, and that the as- 
signment to Muhammad Ismail Khan was a 
voidable assignment and must stand good until 
get aside by the decree of a competent Court, 
The judgment of this Court is Exhibit 3 on 
the record. It is not alleged that up to the 
time when the decd'in favour of Gulab Rai was 
executed Mian Jan had in any way intimated 
to Muhammad Jsmail Khan or his representa- 
tives his intention of putting an end to the 
previous contract of sale. The present res- 
pondents are the representatives-in-interest of 
Muhammad Ismail Khan. On these facts the 
Courts below have held that what was tfans- 
ferred to Gulab Rai by the deed of 19th May 
1919 was a more right to sue for cancellation 
of the previous sale-deed in favour of Muham- 
mad Ismail Khan, and that the suit is, there- 
fore, barred by the provisions of section 6 (e) 
of the Transfer of Property Act. The correct- 
ness of thisview isthe main issue in thig 
appeal, A 

The result of the litigation, so far it has gone, 
is ‘somewhat paradoxical, When Gulab Rai 
tries to execute the’ decree on the basis of his 
sale-dead he is told that he must first get the 
prior sale-deed set aside. When he brings 
a suit to have it declared that the sale-deed 
has become yoid, he is told that he is not 
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entitled to get it set aside because he has no 
right fo sue, 

Before dealing with the main question it 
may be well to dispose of two preliminary ob- 
jections raised by the respondents. It is 
urged, in the first place, that time was not 
of the essence of the contract of sale in favour 
of Muhammad Ismail Khan and, therefore, the 
vendor had, under section 55 of the Contract 
Act, no right even to get the sale seb aside. 
Having regard to the circumstances of the 
case, it is clear that time was of the essence of 
fhe contract. This plea bas no force. 


The second plea is on the construction of 
the condition in the first saledeed. The res- 
pondents urge that this condition should be 
read as meaning that the contract was only 
to become invalid in the event of the plaintiff's 
failure to take either of the steps mentioned 
in the condition. If he executed the decree 
within the time allowed but failed to institute 
a suit regarding the remaining property the 
contract was to be valid. If, as actually hap- 
poned, he filed the suit but failed to execute 
the decree the contract would still be valid, 
It was only if he did neither of these things 
that the contrast was to be set aside, In my 
opinion this is not the correct construction 
having regard to the facts of the case, Mian 
Jan had sold a ten-annas share in the 
property in the decree in the hope of 
recovering both and was to be entitled toa 
six-annas share in whatever was recovered by 
his transferee, As the sale-deed shows, 
he had not means of taking proceedings him- 
self and he was afraid that the desree 
would become time-barred and the possession 
of the donee of the remaining property would 
become unassailable by lapse of time, The 
contract between the parties is a most ela- 
borate one containing a number of conditions 
and ib is clear that the vendor wished to tie 
down his purchaser strictly both to execute 
the decree and to bring the suit within the 
time provided in the instrument. The inten- 
tion clearly was that, unless ‘both these condis 
tione were fulfilled, the deed should become 
void ab any rate as regards property covered 
by the unfulfilled condition. 


Coming to the principal issue, a perusal of 
the terms of the instrument shows that it 
did not require anything to be done by 
the vendor in order to avoid.the contract. 
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The. covenant was that on failure to ful- 
fil the condition the contract should ipso 
facto be cancelled and become of no effect, 
The condition not having been fulfilled, 
the vendor considered that the property in the 
decree had reverted to himand in this view 
proceeded to re-sell jt to another purchaser 
from whom he received a substantial sum in 
cash. It is to be noted that Mian Jan had 
received nothing at the time of the execution 
of the earlier deed. The whole amount of the 
consideration had been left with the purchaser 
for expenses of the litigation and the vendor 
was to be recouped by the amount which 
might be realised through the Court. Under 
these circumstances, L am unable to concur 
with the Courts below that what ‘was trans- 
ferred was a mere right to sue. The typical 
case of a mere right to sue, the transfer of 
which is barred by section 6 (e), is a claim 
to damages or, as has been held in some 
cases, fio an unascertained amount of mesne 
profits unaccompanied by any transfer of 
actual property. In this case Mian Jan claim- 
ed to be the owner-of the dower-deoree by 
reason of Muhammad Ismail Khan having fail- 
ed to comply with the conditions subject to 
which it had béen sold to him. It was thus 
property in the decree which he purported to 
soll, Whether Mian Jan bad a valid title to 
the decree was a matter which remained to be 
subsequently determined. Thore is nothing in 
law to prevent a man transferring property of 
which he claims the ownership merely by rea- 
son of the fact that his title toit may be in 
dispute, 


The lower Appellate Court has decided the 
case only on the construction of section (6) (e) 
of the Transfer. of Property Act. As, however, 
all the questions on which the parties are at 
issue have been argued in this appeal there 
is no necessity to remand the case. It was 
conceded in the Trial Court that the plaint- 
iff has acquired the remaining six-annas 
share in the decree by a valid transfer and this 
finding was not impugned by the defendants, 
The plaintiff is, therefore, entitled to the relief 
which he asked for in paragraph 11 (a) of his 
plaint, 


I accordingly allow the appeal and decree 
the suit with costs in all Courts, 


K. 8. D, Appeal allowed, 


Vou, 79) 
UMRAO Vv, LACHHMAN 
ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 1801 oF 1922, 
‘January 18, 1924. 


Present :—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 


UMRAO—PLAINTIFF-—APPELLANT 
versus 


LACHHMAN AND OTHERS—DEFENDANTS— 
RESPONDENTS. 


Pre-empltion-—-Co-sharer pre-empior == Status lost 


~ after decrea—Appoal pending—Sutt, dismissal of. 


It is not competent to Courts on appeal to pay re- 
gard to any events which have happened subsequent 
to the date of the first Court’s decree. 


Where a person has obtained a pre-emption decree 
as a co-sharer, his suit cannot be defeated in appeal, 
merely because by reason of some event happening 
subsequent to the date of the first Court’s deoree, he 
has lost his status of a oo-sharer. 


Baldeo Misir v. Ram Logan Shukul, TT Ind. Cas. 
694 ; 21 A. Lı. J. 648; (1924) A. I, R. (A.) 825 45A. 
709, followed. 


Second appeal from the decree of the Addi- 
tional Subordinate Judge, Banda, dated the 1st 
August 1922, 

Mr. K. N. Laghate, for the Appellant, 


Mr, Janaki Prasad, for the Respondents, 
JUDGMENT ,—We think this appeal must 


*be allowed in view of the law as laid down in 
the case of Baldeo Misir v. Ram Logan Shu- 
kul (1). 


The relevant facts are as follows :— 


The plaintiff, who is the appellant here, sued 
for pre-emption and apparently admitted that 
he was not entitled to any preference against 
the vendee unless he could show that he was 
a co-sharer in a certain khewat No, 152, 

In the Trial Court he produced evidence to 
show that he was a co-sharer in this khewat 
and he relied upon a deed of sale which had 
been executed in his favour by one Jawahir 
on the 10th January 1919. 


Ab the same time this pre-emption suit was 
being tried in the Court of the Munsif a suit 
(1) 77 Ind. Oas. 694; 21 A. L. J. 648; (1994) A. 1. 
R. (A.) 82 ; 45 A. 709. 
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had been brought by the sons of Jawahir to 
set aside this sale of the 10th January 1919. 
The suit was pending but had not been decid- 
ed at the time the Munsif gave his decree in 
the pre-emption suit. 


The Munsif was of opinion that, inasmuch 
as the plaintiff Umrao had shown that he was 
a co-sharer at the time of the sale sought to 
be pre-empted that he was also a co-sharer ab 
the time the suit was brought and that he 
was still a co-sharer at the time the suit was 
being decided he was entitled to a decree, 


It happened that on the 27th of April 1921, 
that is ta say, more than three months after 
the first Court's decree had been passed, Jawa- 
hir’s sons succeeded in getting the sale of 1919 
set aside, The decree setting that sale aside 
was afterwards affirmed in appeal, Then appeal 
against the decree in the pre-emption suit was 
heard by the Additional Subordinate Judge of 
Banda on the 1st of August 1922 he dismissed 
the claim of the plaintiff on the ground that 
the plaintiff was no longer aco-sharer. That 
finding of course was based upon the judgment 
to which we have referred and which was 
passed on the 27th April 1921, the judgment 
by which Umrao was deprived of the property 
at the suit of the sons of Jawahir. 


We have held in the case which has been 
cited at the beginning of this judgment that in 
dealing with suits for pre-emption three dates 


‘have to be looked to, namely, the date of the 


sale sought to be pre-empted, the date of the 
suit and the date of the first Court’s decree. 
We held in that case, and we hold in this case, 
that it is not competent to Courts in appeal 
to pay regard to any events which may happen 
subsequent to the date of the first Court's 
decree; if on that latter date the plaintiff 
has a subsisting right to pre-empt he is enti- 
tled to succeed and his suit cannot be defeated 
because by reason of some event which has 
happened subsequent to the date of the first 
Court's decree he has lost the status of a co- 
sharers 


We, therefore, allow this appeal, set aside 
the decree of the Court below ang; restore the 
decree of the Court of first instance, The 
appellant is entitled to his costs both here and 
in the Court below. 


8. D. Appeal allowed, 


. 
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NABADWIP OBANDRA NANDI v. THE SECRETARY OF STATE FOR INDIA 


CALCUTTA HIGH COURT. 
SECOND CIVIL APPEAL No. 2020 of 1920. 
July 19, 1922. 


Present —Mr. Justice Mookerjee and 
Mr. Justice Chotzner. 


NABADWIP CHANDRA NANDI AND 
ANOTHER—PLAINTIFFS—APPELLANTS 
versus 


SECRETARY OF STATE ror INDIA 
—DEFENDANT-——RESPONDENT, 


Bengal Public Demands Recovery Aci (III of 1918)— 
Peshkush—Payment for upkeep of enbankment— 
Holders of permanently settled estate whether both. 


Plain tiffs, holders of a permanently gettled estate 
under the Government, sued for cancellation of a 
certificate made under the Publio Demands Recovery 
Aot, for recovery of the sum paid i in satisfaction there- 
of and for an injunotion against the Seoratary of State 
restraining him from making and enforcing similar 
certificates in future : 


Held that inasmuch as the demand made on the 
plaintifs was in addition to the revenue payable by 
them in respeot of their estate it was recoverable only 
if there was a special liability either statutory or 
contractual. 


Udoy Narayan Tuig v. Secretary of State, 47 Ind. 
Cas. 297; 220. W. N. 828; Lakshmt Narain Roy v. 
Secretary of State, 44 Ind. Cas. 497 ; 45 0. 866 ; 128 O. 
L. J. 285, distinguished. 


Appeal against the decree of the Sub-Judge, 


Midnapur, dated the 16th June 1920. 


Messrs. D. N. Mitter, S. K. Pal and P. N, 
Bandopadhya, for the Appellants. 


Mr. S. N. Guha, tor the Respondent. 
JUDGMENT —This is an appeal by the 


plaintiffs in a suit for cancellation of a certifi- 
cate made under the Public Demands Re- 
covery Act, 1913, for recovery of the sum paid 
in satisfaction thereof and for an injunction to 
restrain the Secretary of State for India in 
Council from making and enforcing similar 
certificates in furture. 


The ease for the plaintiffs is that on the 
Tth March 1917, a certificate was made 
against them for Rs. 40-3 on account of 
peshkush in respect of land situated in Mouza 
Mouhati, Hudda Sham Chok, Pergana Koor- 
mal, within the jurisdiction of the Court at 


Contai. ` The plaintiffs preferred an objection 
before the Revenue Authorities on the 30th 
May 1917, which was summarily rejected 
without investigation, Thereupon the plaintiff 
were constrained to pay ‘the sum claimed on 
the 5th July 1917, when their goods were atb- 
tached in execution of the certificate. The 
substance of the contention of the plaintiffs 
is that the sum claimed as peshkush is not 
legally recoverable from them. On be- 
half of the Secretary of State for India in 
Council, a written statement was filed in which 
the following allegations were made: “The 
plaintiffs are liable to pay peshkush for the 
lands of Nankar Mahal situated in village 
Dihi Francha in Pergana Koormal Taraf 
Francha, that the peskush payable in respect 
of the above lands is annexed to the mal as- 
sets of the estate Jallamutha and the plaintiffs 
are, therefore, liable to pay peshkush to the 
proprietors of the estate Jallamutha, that is, 
to the Secretary of State for India in Coun- 
oil, who is in possession of the estate ; that 
there is no mal land of Jallamutha in village 
Dihi Franocha ; the peshkush in question which 
isa mal asset of Jallamutha estate used to 
be collected for the sake of convenience with 
the mal rent of village Mouhati in estate 
Jailamutha which is close to it.” 


The Courts below have dismissed the suit 
on the ground that peshkush is payable for 
the upkeep of the embankment by which the 
lands of the village are benefited. In support of 
this view reliance has been placed upon the 
decisions in Udoy Narain Jana v. Secretary of? 
State(1) and Lakshmi Narain Roy v, Secretary 
of State (2), The decision of the Subordinate 
Judge has been challenged before us on the 
ground that the cases mentioned have no 
application to the circumstances of the pre- 
sent litigation. 


In the case of Udoy Narain v. Secretary of 
State (1) it was ruled that an annual sum 
levied by Government for the upkeep of em- 
bankment is not an abwab and that, consequent- 
ly, when it is established that there has been 
a long continued payment from time imme- 
morial, that itself constitutes a title in the reci- 
pient and is a good and sufficient basis of the 


(1) 47 Ind. Gas. 297 ; 22 0. W. N. 8 
(2) 44 Ind. Oas. 497; "45 0. 866 ; 


28. 
280. L. J. 285 ; 
220. W, N. 824, 
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claim. ‘That was a suit instituted by the 
- Secretary of State not as landlord but as repre- 
senting the Government and claiming pay- 
ment of that which was payable to the 
Government in respect of oertain embank- 
ments, the upkeep of which was necessary 
for the preservation of lands including that to 
which the defendant was entitled. The claim 
consequently did not rest in any sense on the 
relation of landlord and tenant. There was, 
further, the evidence of long continued pay- 
ment beyoud the memory of man. In these 
circumstances, it was held, on the analogy of 
the decision of the Judicial Committee in Sumb- 
hoolall Girdhurlall v. Collector of Surat (8), 
that a legal origin for the demand must be 
assumed. In the case of Lakhinaragan Roy 
v. Secretary of State (2) it was ruled that 
peshkush was a fixed annual sum levied by 
Governnofent from lakirajdars and nishpish- 
dars of estates under direct management of 
Government, for the maintenance of village 
embankments and was not an imposition in 
the nature of anabwab. In that case also, 
fhere was evidence to show that proprietors 
had from time out of memory realised peshkush 
from lakhirajdars and nishpishdars, an in some 
instances from the tenants of the lakki- 
rajdars and nishpishdars, The inference which 
the Court drew from the evidence was that 
the practice had existed for so long that it 
must be referred to some legal origin; in other 
words, that there was an indication that at 
some time there was an agreement between 
fhe proprietors of the two estates and those 
who held land therein that the former should 
maintain and repair the embankments in the 
estates with the aid of funds contributed by 
the latter. 


It is plain that the ciroumstanoes of the case 
before us are entirely of a different descrip- 
tion. The plaintiffs are the holders of a per- 
manently settied estate under the Government. 
The demand which is now made upon them is 
in addition to the revenue payable by them in 
reepect of their estate. Such an additional 
demand can be recoverable if there is a special 
liability either statutory or contractual. It is 
conceded that there is no statutory liability on 
the plaintiffs to make the payment of peshkush. 
Is there then a contractual liability ? There is 


(8) 8 M.1..A.1;4W.R. 55; 1 Bar. P. O.J. 718; 
1 Sut. P. O. J. 887. 


no evidence on the record to show when the 
liability was first imposed; a liability for the 
maintenance of a village embankment which 
protects the land from inundation, There is no 
indication as to the time when these embank- 
ments were erected. If the embankments 
were in existence at the time when the estate 
claimed by the plaintiffs was permanently 
settled with them, the inference would be 
legitimate that the sum payable in respect of 
the maintenance of the embankment was in- 
cluded in the revenue assessed, On the other 
hand, if the embankments were erected 
after the creation of the permanently settled 
estate, it is conceivable that there was an 
agreement between the Government on one 
hand and the proprietor on the other, for 
payment by the latter of a contribution to- 
wards the maintenance of the embankment. 
There is, further, no evidence to show how 
this sum was assessed and on what basis the 
figure was calculated; noris there evidence 
to show that this sum has been realized 
by the Government from the proprietor 
from time out of memory. No doubt, 
Revenue papers have been produced which 
go back to the year 1838 and contain mention 
of the liability of holders of nankar lands to 
pay peshkush. That statement appears to 
have been reproduced in subsequent docu- 
ments of the years 1843, 1874, 1875, and 1876, 
These do not, however, support the claim of 
the Government to levy peshkush. There is 
no evidence that the sum was actually rea- 
lized ; on the other hand, it is curious that the 
collection papers have all disappeared, It is 
difficult tio believe that the collection papers 
have so completely disappeared that no gvi- 
dence can be traced of realization of this sum 
at any time except once in 1904, An amount 
wasthen levied under the Public Demands 
Recovery Act; but the proprietors protested 
against the demand levied as an illegal exac- 
tion, We must further bear in mind that, even 
though peshkush may be leviable on nankar 
lands, it has still to be established that, when 
the nankar lands have been resumed and 
have been transformed into a permanently 
settled estate, there is still 8 liability on the 
proprietor to make the payment in addition 
to the revenue assessed. There is thus 
no escape from the conclusion that the 
claim put forward on behalf of the Govern- 
ment has not been established, We have 


“ 


2940 |, 


BADRI SINGH v, GOBARDHAN 


anxiously considered what direction should 
be given in these ciroumstances. We 
baye arrived at the conclusion that the right 
course to follow would be to allow the appeal, 
set aside the decrees of the Courts below and 
fo remand the case fo the Court of first in- 
stance in order that the suit may be re-tried 
and opportunity afforded to the Government 
to establish that the claim put forward is well 
founded. There may.be papers with the Re- 
venue Authorities which may elucidate the 
history ofthis demand, when it originated, 
whether if has ever been enforced and on 
what basis it rests, 


. The result is that this appeal is allowed, 
the decree of the Court below set aside and 
the case remanded to the Court of first instance 
for re-trial, The appellants will be entitled to 
their costs both here and before the lower 
Appellate Court. The costs in the Court of 
first instance will abide the result of the re- 
trial, l 


K. 8, D, Case remanded, 


ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No, 47 oF 1922, 


November 17, 1922. 


Present :—Mr. Justice Lindsay and 
Mr. Justice Rafique. 


* BADRI SINGH AND ANOTHER— 
DEFENDANTS---APPELLANTS 


versus 
GOBARDHAN AND OTHERS—PLAINTIFES 
—RESPONDENTS, 


Pre-emption—Pre-empior associating stranger in 
suit. of fect of—Amendment, whether can be allowed. 


Where a plaintiff having a right to preempt joins 
with himself in a suit for pre-emption a stranger, 
that is, a person who has no such right, he thereby 
forfeits his right to preempt and this disability can- 
not be overcome by amending the plaint by striking 
out the name.of the stranger. [p. 221, col. 1.] 


Bhupal Singh v. Mohan Singh, 19 A. 824; 4. W. Ne 
1897) 72; 9 Ind. Deo. (N.S.) 212, followed. 
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Appeal from an order of the District Judge, 
Cawnpore, dated the 9th January 1922, 


Messrs. K. N. Katju and K. V. Laghate, for 
the Appellants, 


Mr, S. 5, Sastry, for Mr. O. Thompson, for 
the Respondents. 


JUDGMENT. —We think the decision of 
the learned District Judge in this case is errone- 
ous and must be set aside. 

The facts are that a suit for pre-emption 
was brought by two plaintiffs Gobardhan 
Brahman and Raghubar Thakur, in respect of 
a certain sale of property which had been made 
by defendant No, 3. The allegation was that 
this sale had been made to a stranger and 
that the plaintiffs had a right fo pre-empb. 


When the case came into Court the defence 
taken was that the first plaintiff in*the suit 
was not a co-sharer and, therefore, not entitled 
to claim pre-emption. 


Tt seems to have been admitted that prior 
to the 10th of July 1917 the first plaintiff 
Gobardhan Brahman had no share in this vil- 
lage. On the 10th July 1917 there was exe- 
cuted in his favour a deed which purports to 
be a sale-deed. This was executed apparently 
by one Gaya Din Thakur, father of plaintiff 
No, 2, Raghubar Thakur. 

On the following day, ie, the llth July 
1917, another document was executed by 
Gobardhan, the purchaser, by which he agreed 
fo allow his vendor of the previous day an 
option to have a re-conveyance of the propertye 


With respect to this transaction the allega- 
tion in the written statement was that it 
amounted only toa mortgage in favour of the 
first plaintiff and that, consequently, this plaint- 
iff could not claim the status of a co-sharer in 
this village. Then it was further pleaded 
that Raghubar who had admittedly been a 
eo-sharer in the village having joined a stranger, 
namely, this plaintiff No, 1, in his suit for pre- 
emption the whole suit was liable to be dis- 
missed, < 

The plaintiff Nc. 1, on the other hand, reli- 
ed upon the two documents to which we have 
referred for the purpose of showing that he 
had acquired the status of a co-sharer by pur- 
chase and his ease was thatthe two doou- 
ments were evidence of a sale and not merely 
of a mortgage as pleaded by the defendants. 
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The Court of frst instance found in favour 
of the defendants, The learned Subordinate 
Judge, construing the documents of the 10th 
and ilth of July 1917, respectively, was 
of opinion that, taken together, they con- 
stituted merely a mortgage of the prop- 
erty and not asale. He consequently held 
that the first plaintiff was a stranger and that 
the second plaintiff, although a co-sharer, sould 
not have a decree for pre-emption having join- 
ed in bis suit a person who was a stranger to 
the village. 

In appeal the learned District Judge has 
reversed the position of these two plaintiffs, 
He has held in effect that the documents of 
the 10th and 11th July 1917 are evidence of 
a sale and not of a mortgage and so he has 
come to the conclusion that the plaintiff No. 1 
is aco-sharer, This finding necessitated his 
also finding, as he does find, that the plaintiff 
No. 2 by reason of this sale had become a 
stranger to the village. We take this to mean 
that after this transaction was concluded the 
plaintiff No, 2 retained no other interest in 
the village. In both Courts this fact seems 
fo have been assumed and we are not prepar- 
ed to allow any argument to be raised about 
ib now. 

Notwithstanding the learned Judge’s finding 
that the plaintiff No.1 was a co-sharer and 
the plaintiff No, 2 a stranger he has reversed 
the deeree of the Court of first instance and 
sent the case back for disposal on the remain- 
ing issues. The view of the learned Judge was 
that, in the circumstances of the case, the suit 

*was not liable to bedismissed merely because it 


had been found by him that the second plaint- ` 


iff in the case had become a stranger by rea- 
son of the transaction of 1917, He was re- 
ferred to the case of Bhupal Singh v. Mohan 
Singh (1) in which it was laid down that where 
plaintiff having a right to pre-empt joins with 
himself in a suit for pre-emption a‘ stranger, 
t.e., a person who has no such right, he there- 
by forfeits his right to pre-empt and this dis- 
ability cannot be overcome by amending the 
plaint by striking out the name of the stranger, 

The learned Judge attempted to distinguish 
the present case from that case, but we are 
unable to follow him in the reasons which he 
has given. 18 is plain, on all hands, that if the 


(1) 194.824; A. W.N. (1897) 72; 9 Ind. Dec. 
(N. B.) 919. < 


learned Judge’s interpretation of the trans- 
action of 10th July 1917 is correct, it must be 
held that from the llth July 1917 the date 
on which the latter of the two deeds was exe- 
cuted the second plaintiff became a stranger 
while Gobardhan Brahman became a co-sharer 
by reason of what the learned Judge holds to 
be a purchase, This suit was filed three years 
after this position arose and we cannot agree 
with the learned Judge that, in the cireumstan- 
ces, it ought to be held that the suit was not 
liable to dismissal, The case is fully covered by 
the ruling of this Court to which we baye refer- 
redand we find accordingly. The result is, 
therefore, that we allow this appeal, set aside 
the order of the learned District Judge and res- 
tore the decree of the Court of first instance. 
The appellants are entitled to their costs both 
in the lower Court and in this Court, 


Z. K, Appeal allowed. 


LAHORE HIGH COURT. 
First CIVIL APPEAL No, 2188 or 1918. 
July 11, 1922. 


Present :—Mr, Justice Martineau and 
Mr, Justice Campbell, 


THE FIRM DURGA DAT JAGAN NATH 
-~PLAINTIFFS—APPELLANTS 
versus 
THE FIRM RAM PARTAB SUKH DAYAL 
—DEFENDANTS—RESPONDENTS, 


Evidence-Copy of statement, admissibility of —Ob- 
jection, whether can be taken in appeal—Mercantile 
contract—Time, whether of the essence of contract 
Provision regarding payment, effect of. 


When a certified copy of a statement has been put 
in evidence without objection from the other party 
it is not open to that party to object to its admissibi- 
lity in appeal. [p. 224, col. 2.] 


_ Ag a general rule, time is of the essence of mercan- 
tile contracts and provision in the contract regarding 
paymentof interest and liability for godown rent 
does not take the case out of the general rule. 
[p. 224, col. 2] 


Delhi Cloth & General Mills Co. v. Kanhiya Lal, 19 
Ind. Cas. 93 ; 80 P, R. 1919; 144 P. L. R. 1918 114 
P._W. R. 1918, followed. 
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Appeal from the decree of the Sub, Judge, 


Delhi, dated the 16th April 1918, 


Messrs. Des Raj Sawhney, Sardha Ram and 
Fakir Chand, for the Appellants, 


Messrs, Moti Sagar and Mul Chand, for the 
Respondent, 


JUDGMENT .—The parties are two Delhi 
firms and the appeal is the outcome of an un- 
successful suit by the appellants for damages 
for breach of contract of sale, The sale was 
by the defendants to the plaintiffs of piece- 
goods of a specification and at a price 
which are not for the moment material and 
the dispute has arisen in respect of a consign- 
mont of 25 cases, February shipment, of 
which, according to the plaintiffs, the defend- 
ants wrongfully refused delivery in July 1917, 


The contract was embodied in a proposal 
and acceptance each endorsed upon a printed 
Importer’s indent. The material parts of the 
plaintiffs’ acceptance were goods to be fresh, 
to be taken delivery of on the receipt of 
invoices and samples, the condition in the 
contract with the importers Banarsi Das and 
Company thatthe goods would be shipped 
in three consignments with 60 days’ grace 
to be accepted by the plaintiffs, the plaintiffs 
to pay the price and take delivery as soon as 
the goods arrive in Delhi and to be liable for 
godown rent from the date of arrival. 


The case stated by the plaintiffs in their 
plaint was as follows :— 

Arrival of the consignment of 25 cases in 
suit was intimated to them by the defendants 
by letter on 7th Juhe 1917, but the defend- 
ants ‘did not send “the other papers” relating 
to the goods. On 23rd June 1917, the plaint- 
iffs enquired from the defendants the date 
on which the goods had arrived in Delhi but 
received no reply. On 4th July the defend- 
ants wrote that if the plaintiffs did not pay 
for the goods at once they would be re-sold. 
On the day of receipt of this letter the 
plaintiffs replied asking where the money 
was to Ba paid and received no reply. The 
plaintiffs several times “ made enquiry ” from 
the defendants and eventually after waiting 
for a reply sent the money to the defendants’ 
shop. On the 9th July the plaintiffs wrote 
telling the defendants to receive within 24 
hours the price either ab the office of the 


Hindustan Mercantile Association or at the 
office of Babu Sheo Narain, Pleader, and to 
tender the delivery order, failing which a suit 
for damages would be instituted. On the 12th 
July the defendants wrote that they had re-sold 
the goods, The cause of action arose on 10th 
July on the expiry of the 24 hours’ notice of 
the previous date and the plaintiffs claimed 
damages at Rs, 1-8-0 per piece. 


The defendants’ rejoinder was that the 
plaintiffs had failed to make proper tender of 
the price, when given notice to do so on 18th 
and 28th June and 4th July, that their en- 
quiry of the 23rd June about the date of arri- 
val was merely a device fo put by time 
because they bad not got the money to meet 
their obligations, and that they were in no way 
entitled to damages. 

The main issues framed by the Trial Court 
on the pleadings were :— 


(1) Whether the plaintiffs tendered pay- 
ment of the price of the goods at the 
proper time and place ? 

(2) Whether the tender was a good and 
legal one ? 

(8) Whether the defendants had control 
of the goods and were in a position to 
make delivery ? 

There was a fourth issue relating to a plea 
by the defendants regarding arbitration which 
was subsequently abadoned and a fifth on the 
amount, if any, to be awarded to the plaintiffs 
as damages. Issues 1 to 8 were decided in 
favour of the defendants and the suit was dis- 
missed. The plaintiffs have appealed and their® 
case has been argued before us on grounds dis- 
tinetly different from those set forth in their 
pleadings in the Trial Court, 


The most reliable part of the evidence is 
the correspondence between the parties, This 
commenced with a letter from the defendants 
to the plaintiffs of 30th May 1917, enclosing 
four invoices and two samples relating to the 
goods in question, Next, on the 7th June, the 
defendants informed the plaintiffs that “ the 
Railway Receipt ” for the goods had had been 
received and asked them to take delivery 
against payment, On the 18th June the 
defendants again wrote saying that the 
goods had been lying undelivered for a 
long time and calling on the plaintiffs to 
take them within 10 days or they would 
be sold. On the 28rd June the defendants 
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wrote enquiring the date on which the goods 
had arrived in Delhi and saying that, until 
they knew this, they would not bein a posi- 
tion to reply to the defendants’ ten days’ 
notice. On 28th June the defendants replied 
that they had given the plaintiffs the arrival 
note on Tth June, that their ten days’ expired 
that day and that if payment were not made 
that day they (the defendants) would act in 
terms of their letter of the 23rd. In answer 
to this the plaintiffs wrote on 29th June that 
they have communicated with the parties who 
were purchasing the goods from them, that 
when they heard from them, they would 
write again and that if, in the meantime, the 
defendants sold the goods they would be held 
responsible for the plaintiffs’ loss, On the 4th 
July the defendants wrote: “you have paid no 
attention to our letters of the 11th and 28th 
June. If payment is not made forthwith by 
you the goods will be re-sold,” On the 9th 
July the defendants again wrote referring to 
their letters of 18th and 28th June and 4th 
July and saying that they bad been obliged to 
re-sell the goods. 

Meantime, there is a letter from the plaint- 
iffa to the defendants, dated 7th July, which 
is proved not to have been entered in their 
peon’s delivery book until the 9th and was 
delivered to the defendants on the 10th, This 
letter stated, referring to the defendants’ letter 
of the 4th, that the plaintiffs bad no objection 
to making payment and taking delivery and 
asked where the money was to be senti, On 
jhe 9th tho plaintiffs again addressed the 
defendants through Lala Chattar Bihari Lal, 
pleader, in a letter which accused the defend- 
ants of refusing to take payment and make 
delivery, asserted that the plaintiffs were 
ready to make payment and take delivery and 
stated that the plaintiffs would await the 
defendants the following day at the Hindus- 
tan Mercantile Association with the money 
from 10 A. M. to 4 P.M, and that if the defend- 


ants failed to appear they would be under- 


stood to refuse delivery and would be held 
liable for damages, further, that “the money” 
was also deposited by bhe plaintiffs buyers 
with Mr, Sheo Narain, pleader, and that the 
defendants could, if ready to make delivery, gat 
this money through the plaintiffs and lastly 
that this plan had been adopted because the 
defendants had been declining to receive the 
money. 


On the 11th July the defendants replied 
to the plaintiffs’ letter of 7th July and stated 
that it had been delivered on the 10th and 
that they had nothing to add to their letter of 
the 9th, Onthe 16th July the defendants 
replied through another lawyer to Lala Chattar 
Bihari Lal's letter of the 9th disolaiming 
responsibility. 

On the 17th July the purchasers from the 
plaintiffs Tansukh Rai Sheo Pershad brought 
an action for Rs, 5,625 damages against the 
plaintiffs and on 1st August the plaintiffs 
filed the prosent suit. 

There is evidence that the goods lay at the 
disposal of the importers, Banarsi Das and 
Company with the Alliance Bank of Simla, 
Delhi, until 96h of July. when they were paid 
for and taken over on behalf of the defendants 
by the National Bank of India. Also, that 
Tansukh Rai Sheo Pershad paid Rs. 16,000 
into the private account with the Charter- 
ed Bank of India of late Sheo Narain, pleader, 
on 9th of July and received the amount back 
on 12th July. 

The whole trend of the correspondence 
and of the other evidence shows, in our 
opinion, that the plaintiffs had not themselves 
got the money to pay for the goods and were 
depending for it upon Tansukh Rai Sheo Per- 
shad, who were not going to leb the plaintiffs 
have money untilthey were sure that they 
had the goods. The first point argued on be- 
half of the plaintiffs 1s that the goods wera 
not in Delbi on 18th June when the defend- 
ants sent their ten days’ notice, that there is 
no evidence that they were, and that evidence 
to the contrary is the fact, that the defendants 
did not re-sell on the 28th June. This was 
not alleged in the plaint and so there was no 
issus on the point, nor was it asserted orin- 
sinuated in any of tho plaintiffs’ letters, for we 
cannot interpret the query about the date of 
arrival in the letter of the 23rd June asa 
challenge of the defendants’ statement shat 
the goods had arrived. In regard to this letter 
the plaintiffs’ learned Counsel has also urged 
that it was necessary for his clients td make 
sure, by ascertaining the date of arrival, that 
the goods offered were those contracted for, 
but this suggestion does not impress us espe- 
cially as it was not the plaintiffs’ casein their 
pleadings that the defendants were trying to 
foist other goods upon them, Nor can we 
follow Counsel’s contention that there were 
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other papers which the defendants should 
have forwarded to the plaintiffs (eg., those 
relating to duty and freight charges) in order 
that the latter shouid know what sum they 
had to pay. The plaintiffs never said in their 
plaint that they did not know how much they 
had to pay and obviously they could bave 
found this out by stepping a few yards to the 
defendants’ shop and enquiring, Moreover, the 
plaintiffs made it quite clear in the lower 
Court that this was not their case by produc- 
ing oral evidence (which the learned Subordi- 
nate Judge rightly disbelieved) of a tender of 
actual cash by them atthe defendants’ shop 
during the first few days of July. 

It has been argued further that in faot 
there was no re-sale of the goods by the defend- 
ants on the 9th July. Evidence that there 
was a genuine re-sale was produced by the de- 
fendants but the factum of re-sale does not ap- 
pear to us to affect the question at issue, The 
defendants’ case is that the contract was bro- 
ken by the plaintiffs when they received their 
letter of the 4th July, that the plaintiffs were 
not entitled to make a subsequent tender of 
payment on the 9th, and that, if they were, 
they made no valid tender either on that or 
any other day. Itis not a defence that the 
defendants would have accepted payment and 
made delivery on the 9thif they had not 
been forced to re-sell by the plaintiffs’ previous 
conduct, 

Another point raised for the first time in this 
Court is that a clause of the printed indent on 
which the contract was written prevented the 
defendants from re-selling until the expiry of 
80 days from the date on which the invoice 
was sent to the plaintiffs and ten days notice 
thereafter. This is clause 8 of the importers’ 
indent printed on page 17 of the paper-book 
and it does not seem to us to be applicable 
between a purchaser from the importer, and a 
second purchaser from him. It is not clear 
that the parties to thecontract under discus- 
sion definitely bound themselves to observe 
literally all the conditions printed on the in- 
dent, many of which could have no meaning 
in respect of their particular transaction, and 
ib was incumbent on the plaintiffs, if they 
wished to shelter themselves under this clause, 
to say so in the first Court and permit the 
question of its applicability to be tried. 

Yet another argument put forward for the 
plaintiffs is that time was not of the essence 


of this contract and that the plaintiffs were 
entitled to tender payment and take delivery 
within any period which could be called 
reasonable affer the arrival of the goods in 
Delhi. In this connection Mr. Sardha Ram 
for the plaintiffs has returned to his main 
and entirely new argument about the goods 
not being in Delhi, or the plaintiffs not having 
received satisfactory proof af their being there. 
Enough has been said above to show that the 
plaintiffs were informed on the Tth June that 
the goods had arrived (the defendants’ letter 
of that date read as a whole conveys that 


meaning) and, again, on the 18th June that the _ 


goods had been in Delhi for sometime. They 
did not dispute the accuracy of that informa- 
tion at the time, All that they can show is 
that they asked for the date of arrival. And, 
more important still, in their written defence 


to Tansukk Rai Sheo Pershad’s suit, thoy made _ 


it a ground of resistance to the claim that 
they bad intimated to Tansukh Rai Sheo Pra- 
shad, arival of goods on the 8th June and they 
explicitly admitted that the goods had been in 
their charge and had not been delivered be- 
causo Tansukh Rai Sheo Pershad, had not 
performed their part of the contract. A certi- 
fied copy of this written statement was put in 
in the lower Court in the presence of plaintiffs’ 
Counsel and without objection by him. We 
cannot permit plaintiff’s Counsel in this Court 
now to object, as he has attempted to do, that 
only the original could have been received as 
proof of the statement and of the admissions 
which it contains and which are relevant as 
such in this ease. 


As for time being of the essence of the 
contract, the general ruleis thatit is so of 
mercantile contracts andin this particular 
one the plaintiffs agreed to make payment 
and take delivery as soon as the goods arrived 
in Delhi. Mr. Sardba Ram has tried to sup- 
port his argument by pointing to the provi- 
sions tin the contract regarding payment of 
interest and liability for godown rent, but, as 
held in very similar circumstances in Delhi 
Cloth & General Miils Co. v. Kanhiya Lal (1), 
such conditions do not take the case out of 
the general rule. Further, the time allowed 
to the plaintiffs from the 18th June to the 
4th July, previous intimation of arrival 


(1) 19 Ind. Oas. 93;18 P.R. 1918; 144 P. L R 
1918; 111 P. W. R. 1918, 
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having been given on Tth June, is not prima 
facie unreasonable and has nob been shown 
tio be so. 


But where, in our opinion, the case of the 
plaintiffs fails completely isin the fact that 
they cannot show that they ever made a 
valid tender of payment, without which they 
could not claim’ delivery of the goods. We 
agree with the lower Court that the oral 
evidence of tender at the defendants’ shop 
is false and we are left with Mr. Chattar 
Bibari Lal’s letter of 9th July which was 
certainly not a valid tender. The money 
depositied with Mr, Sheo Narain was not in the 
plaintiffs’ control and an intimation bo come 
to the Hindustan Merechantile Association the 
following day was not a tender of the money 
in the legal sense. Mr. Sardha Ram has 
quoted Shriram Rupram v. Madangopal 
Gowardhan (2), where the plaintiffs were held 
not to have been obliged to make an actual 
fender of money, but in that case there was 
proof that the plaintiffs had made prepara- 
tions with the object of having the money 
ready in hand, while here thereis not. No 
evidence has been offered that the plaintiffs in 
fact took money to the Hindustan Mercantile 
Association on the 10th July, and it was their 
duty to make an unconditional offer of cash to 
the defendants. If they wrote on the 7th July 
asking to be told where fo make payment 
(and the date on the letter is by no means 
clear) they took no steps to send the letter 
until the 9th several days after receipt of the 
defendants’ warning of the 4th, They have 
failed, in our opinion, to make out any breach 
of contract by the defendants which would 
entitle them to damages and their suit was 
rightly dismissed, We dismiss the appeal 
with costs. 


K. 8. D. Appeal dismissed. 


(9) 900. 885; 5 Bom. DL. R. 488 ; 8 0. W. N. 25. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 294 oF 1921. 
November 2, 1922, 

Present :—Mr, Justice Stuart, 


M, FAKIRULLAH KHAN-—PLAINTIPR— 
APPELLANT 
VErSUs 


BALDEO SAHAI AND oTHERS— 
DEFENDANTS—-RESPONDENTS, 


Indian Soldiers’ Litigation Act (XII of 1915) s. 4— 
Indian soldier represented by pleader—Default by 
Pleader — Notice to prescribed authority, whether 
necessary. 


Where an. Indian soldier is represented in & pro- 
ceeding by a person duly authorised to appear, plead 
and act on his behalf, the Court is under no obligas- 
tion to giva notice in the presoribed manner to the 
presoribad authority under section 4 of the Indian 
Noldiers’ Litigation Aot, merely because the pleader 
refuses to produce evidence in the oase. 


Mr, Saila Nath Mukerji, for the Appellant. 


Mr. G. Banerji for P. L, Banerji, for the 
Respondents, 


JUDGMENT..-The appellant Munshi 
Fakirullah Khan is an agent in the Supply and 
Transport Department, He joined the Depart- . 
ment before August 1914. He is an Indian 
soldier within the meaning of Act XII of 
1915, Nearly two years after Act XII of 1915 
was passed, he instituted a suit in the Court 
of the Munsif of Nagina, to obtain possession 
of certain property by the exercise of an 
alleged right of pre-emption, and appointed 
a pleader to conduct his case for him. 
The date fixed for the hearing of the case 
was the 9th July 1917. On that date the 
defendant asked for an adjournment, and the 
case was adjourned to the 11th August 1917. 
On the llth August 1917 the plaintiff's 


: pleader asked for an adjournment and the 


case was adjourned to the 10th December 
1917. On the last mentioned date the plaint- 
iff's pleader was present, According to the 
entry in the order-sheet, the plaintiff's evidence 
was ready and witnesses were present, but ` 
certain documents had not been filed and the 
plaintiff's pleader refused to produce evidence 


“bo attend the case. 
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or togo on with the case, although he could 
have done so, because he insisted on the 
presence of the plaintiff, The Munsif dismissed 
it on the merits, 


It is established satisfactorily that the 
plaintiff was unable to obtain leave on the 
10th December 1917. He had obtained leave 
on a prior date and been present in Court, in 
another case, on the 26th November 1917, 
but on the 10th December 1917 he could not 
obtain leave. The learned Munsif refused to 
give any further adjournments and dismissed 
the plaintiff’s suit on the 10th December 1917 
for the following reasons, He said :— 


“At the instance of the Commanding 
Officer, an adjournment was allowed to the 
plaintiff but he neglected this case altogether, 
He attended Court in other cases on the 26th 
November 1917 but did absolutely nothing 
for this case. He did not even procure copies 
of certain documents on which he seems to 
rely, Under the law he should have procured 
the copies before the filing of the suit or, at 
any rate, before the date of issue. No further 
postponement could, therefore, be allowed to 
the plaintiff for the procuring of the copies of 
certain documents. His application for ad- 
journment being disallowed, his pleader chose 
to produce no evidence at all in the case. I, 
therefore, decide all the issues against ihe 
plaintiff.” 

The learned District Judge upheld this 
decision in appeal. The plaintiff comes here 
in second appeal. He filed his appeal some two 
years and a half after his suit had been dis- 
missed, but under the provisions of section 11, 
Act XII of 1915, his appeal was within time, 
The’ first point which the learned Counsel 
takes on his behalf is that the whole proceed- 
ings of the Munsif were vitiated by his negleat 
to comply with section 4, Act XII of 1915. 
I find that there was no neglect to comply 
with the provisions of section 4, The ap- 
pellant was certainly an Indian soldier, 
serving under War conditions, but he was 
not a soldier who was not represented in 
the proceeding bya person duly authorised 
to appear, plead or aot on his behalf, 
His pleader never threw up bis brief; he 
refused fo produce evidence and continued 
As the plaintiff was pro- 
perly represented, the Court was under no 
obligation to give notice in the prescribed 


manner to the prescribed authorify under Act 
XII of 1915 and the Court's procedure was 
perfectly regular and correct. I might, how- 
ever, have been inclined to stretch a point in 
favour of the appellant if I thought he had 
been really prejudiced by the fact that he 
could not get leave on the 10th December 
1917, but Ido not consider that he was in 
any way prejudiced or was any worse off than 
a Government official or a non-official who 
finds it inconvenient or impossible to attend a 
Court on any particular date. Between the 
26th June 1917 and the 10th December 1917 
his head-quarters wore at Rurki, very close to 
Nagina. He appears never to have gone to a 
very great distance from Rurki. He is cer. 


tainly a literate man and must be a man of ` 


some intelligence judging from the appoint- 
ment which he holds. He chose of his own 
accord to institute a suit to obtain property 
by the exercise of a right of pre emption, 
He had as good opportunities of obtaining 
documentary evidence as any body else, He 
could easily has instructed his pleader by 
letter. I see no reason of any kind why a 
point should be stretched in his favour. His 
suit was rightly dismissed as his pleader 
refused to go on with it, I therefore dismiss 
this appeal with costs. 


XK, 8. D, Appeal dismissed., 


BOMBAY HIGH COURT, 
SECOND CIVIL APPEAL No, 737 oF 1921, 
November 17, 1923, 


Present :—Mr, Justice Marten and 
Mr, Justice Fawcett. 


SHANKAR SAKHARAM JAGDALE— 
PLAINTIFF—APPELLANT 
Versus 
RATANJI PREMJI SHET— 
DEFENDANT —RESPONDENT. 


Coneproméise.-Consent décree— Provision to do certain 
acts within specifro time—Time whether of essence of 
contract—Haccution after expiry of time—Lecks, 


In a suit for injunction a consent deoree was 
passed whichprovided for the payment by the defend. 
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ant of a certain sum of money and the building ofa 
new wall within two months from tha date of the 
compromise, This was not done. Subsequently, the 
defendant applied to the Court offering to pay the 
money and asking for the construction of the wall : 


Held, that the parties intended that time should 
be of the assence of the contract, and the defendant 
was out of Court because be was a year out of time 
and no walover or new agreement had been proved; 
Cp. 229, ool. 1.] 

(2) that even if time was not of the essence of the 
contract, the defendant could not sucoeed as he had 
alept over his rights for so long. [p. 229, ool. 1.) 


Bhagwant Gopal v. Appaji Govind, 86 Ind. Cas. 
598; 18 Bom. L. R. 88, distinguished and dis- 
oussed. 


Fer Fawcett, J...The Court should act upon the 
principle that the plaintiff in Equity is bound to 
proseoute his claim without undue delay, and a Court 
of Equity should refuse to comply with his demands 
whan the plaintiff has slept upon his rights and 
acquiesced for a great length of time. [p. 231, col. 2.] 


Second appeal from the decision of the 
District Judge, Thana, confirming the decree 
of the Subordinate Judge, Thana. 


Messrs, Thakor and G. P. Nurdeshwar, for 
the Appellant, 


Mr. W, B. Pradhan, for the Respondent, 
JUDGMENT. 


Marten, J—The question in this case is 
whether, notwithstanding the lapse of time 
and the conduct of the parties, itis still open 
fo the defendant to enforce the compromise 
embodied in the consent decree (Exhibit 28) 
“in this suit, 


The plaintiff and defendant are adjoining 
owners, and it would appear that before the 
commencement of this litigation the western 
wall of the plaintiff's building was a mud 
wall, and that the eastern wall of the defen- 
dant’s building adjoined it. The defendant 
wanted to re-build his house and in the course 
of that re-building the plaintiff alleged that the 
defendant encroached upon his, the plaintiff's, 
rights. Thereupon this suit was brought for 
an injunetion and other relief, 


Onthe 29th of January 1920 the parties 
arrived at the compromise in question which is 
embodied in Hixhibis 28. To indicate very 
briefly the nature of the point this Court has 
to decide, I will state that there is a provision 
in that compromise for the payment by the 
defendant of a certain sum of money and the 


building of a new wall within two months 
from the date of that compromise, Admit- 
tedly, the money was not paid nor the wall 
built within the two months, So far as the 
evidence before us is concerned, nothing was 
done by either party until the defendant took 
out the present Darkhast of the 30th of March 
1921, Exhibit 1. That Darkhast states that 
the defendant told the plaintiff several times 
in accordance with the terms of the decree to 
do certain things. But apart from that mere 
statement in the Darkhast which is not evi- 
dence, there is no evidence before us at all of 
any intervening acts of the parties after the 
date of the decree, We have, therefore, a 
lapse of time of jusi over one year from the 
date fixed by the compromise for the perform- 
ance of these acts. 


The defendant’s answer is that his acts of 
payment of the money and the building of the 
new wall were all conditional upon the plaint- 
iff first pulling down an old wall, and that as 
the plaintiff did not pull down that old wall, he, 
the defendant, is absolved trom strict compli- 
ance with the provisions as to time inserted in 
the compromise, The Darkhast (Exhibit 1) is 
based on the defendant’s view of the true 
construction of the contract, There he asks 
that the plaintiff should be made to pull down 
the old wall, and that, if be does not do it, the 
Court should have it done and direct payment 
of the costs out of the money the defendant 
was to pay. He makes there no offer of his 
being ready and willing to pull down the old 
wall at his own expense, supposing the Court 
is against his view of the contract. However, 
before us, at the conclusion of the argument of 
his pleader, the defendant undertook to pull 
down the wall at his own expense, suppos- 
ing the Courts was against him onthe true 
construction of the compromise, 


Here His Lordship considered and discussed 
the terms of the compromise, and thereafter 
continued :— 


First of all, then, are we to consider that 
time was of the essence of the contract under 
this compromise? In the view I take, I am 
disposed to think that the parties did intend 
that time should be of the essence. This “ two 
months” is mentioned in a couple of places. 
There was already litigation between the 
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parties. Tho defendant, on the one hand, was 
presumably wishing to get on with his new 
building. The plaintiff, on the other hand, had 
alleged that his old wall was damaged. It 
seems to me, therefore, quite consistent with 
the actual words used by the parties, that the 
‘two months ” which they stipulated for 
was the time intended to be kept unless there 
was a subsequent agreement by both parties 
to the contrary. 


The respondent has cited to us a decision 
of Mr. Justice Beaman, sitting with Mr, Jus- 
tice Heaton, in Bhagvant v, Appaji (1), where 
the learned Judgeis expressed to enunciate 
the law in these terms: 


“Speaking here for myself, I have not 
much admiration for the equity rule that in 
buying or selling or otherwise transferring real 
estate a man must never be allowed to mean 
what he says, Thatif he says the bargain is 
to be concluded within six months, he must 
not be taken to mean six months, but any 
reasonable time which, according to the view 
of the Courts, may extend to six or sixty 
years, The rule is, however, venerable and 
hag the sanction of such high authority that 
it is useless now to criticise ib.” 


With great respect tothe learned Judge, 
the equity rule which he is there expressed to 
lay down is not, I venture to think, to be 
found in any of the authorities recognised 
by the legal profession at large, The real 
equity rule is based on, or may be expressed 
in, much the same terms as will be found in 
the Indian Contract Act, section 55, and is to 
the “effect that the question whether time is 
of the essence of the contract depends on the 
intention of the parties. Equity has never 
laid it down that a man must never be 
allowed to mean what he says, still less—I 
say this without looking up the authorities 
but in perfect confidence—will it be found 
that there is any case in England or else- 
where where a Court has decreed specific per- 
formance of an agreement to sell property 
after a lapse of sixty years. Nor will it do so 
after a lapse of six years, unless the parties 
themselves have expressly extended the time 
for completion. 


(1) ‘86 Ind, Oas. 598 ; 18 Bom. L. R. 803. 


A case, which is often useful to refer to, 
where acts have to be performed within a 
certain time, and more especially if it is 
alleged that there has been a waiver, is 
Earl of Darnley v. Proprietors, &c. of London, 
Chatham, and Dover Railway (2), There an 
agreement between Lord Darnley, the land 
owner, and the Railway Company was embo- 
died ina private Act of Parliament, under 
which the Railway Company obtained their 
statutory powers to build the Railway. By 
article 10 of that agreement, the Company 
agreed “to make and maintain, for the con- 


venience of the Harl’s estate, so many cross- - 


ings across the extension Railway, and of such 
kinds, whether above, below, or on the level, 
as Mr. John Clutton, or him failing, the 
Engineer or Surveyor of the Harl, his heirs or 
assigns, shall within one month, after obtain- 
ing possession of the land of the Earl, direct 
and notify in writing to the Company 
or their Engineer,” The requisite notification 
was not given to the Railway Company, but 
in ignorance of the real facts, the Railway 
Company took up an award thati was 
made under the agreement and it was 
then said that they had waived the 
provision as to time. It appears from the 
judgment of Lord Cranworth at p. 59 that, 
“the only written direction and notification 
which he (Mr, Clutton) made was made on 
the 5th of March 1859, being nearly three 
months, instead of one month, after the respon- 
dents had got possession of the land.” ‘The 
learned Judge proceeds: * It was, therefore, 
impossible for Lord Darnley to obtain a decree 
for specific performance of the agreement on 
the ground that Mr. Clution had, in the stipu- 
lated mode and at the stipulated time, indi- 
cated what was to be done. It was argued, 
however, that relief ought to be given on one 
of two grounds: either that the agreement did 
not mean to make the one month an essen- 
tial condition of the contract; or, if ib did, 
then [there was a waiver].” Then the learned 
Judge proceeds : ** On the first point it is un- 
necessary to say more than that the ciroums- 
tances indicate a very clear intention on the 
part of the contracting parties to make time 
an essential part of the contraat.” At page 60 
the Judge said: “ When parties, who have 


(2) (1867) 8 H. D. 43 ; 86 L. J. Oh. 404; 16 L. T. 
217 ; 15 W. R. 817. 
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bound themselves by a written agreement, de- 
part from what has been so agreed onin 
writing, and adopt some other line of conduct, 
it is incumbent on the party insisting on, and 
endeavouring to enforee, a substituted verbal 
agreement, to show, not merely what he 
understood to be the new terms on which the 
parties were proceeding, but also that the 
other party had the same understanding-- 
that both parties were proceeding on a new 
agreement, the terms of which fhey both un- 
derstood.” Then at page 61 he says: “Both 
parties showed by their conduct that they 
did not intend to act on the strict terms 
of the written agreement; but no definite 
terms were agreed on asto what was to 
be substituted for it. The Court is left 
to discover that solely from the conduct 
of the parties; and that is quite as consistent 
with the understanding of Mr. Cubité as of 
Mr, Clutton,” 


Now, I agree that the present is not the 
case ofa Railway Company building a Railway, 
when no doubt it would be of great importance 
to: know, at the earliest possible date, what 
level crossings would have to be constructed, 
But I have already indicated the grounds for 
considering that time was of importance to 
the present parties, and Lord Darnleys case (2) 
may perhaps be regarded as, ab any rate, one 
instance where equity did nob prevent the 
parties from carrying out what they meant, 


In that view of the case, therefore, namely 
that time was of the essence of the contract, 
for that is the view which I personally take, 
the defendant is out of Court because be was 
a year out of time, and no waiver or new 
agreement has been shown to have taken 
place. 


But supposing time was not of the essence 
of the contract, could the defendants even 
then, after this lapse of time, obtain specifie 
performanee of this agreement? We have no 
explanation of the delay except in so far as 
one can infer from the present contentions of 
the parties, that the question as to who was 
to pull down the old wall was the real bone 
of contention, One knows thatin most cases 
an unexplained delay of one year, or even less, 
is sufficient to negative the rights of a party 
to obtain specific performance. If parties will 
sleep on their alleged rights, they cannot ex- 
pect a Court of Equity to give them the spe- 


224 
cial relief which it is able fo give. On the 
facts as they come before us then, I 
think that on this ground also the 


defendant has failed to establish his right 
to obtain the relief claimed in his Darkhast. 


One other point I will mention which was 
relied on by the plaintiff. It is unnecessary 
for me to decide it, but it was claimed in 
reliance on Lackiram v. Jana Yesu (3) that a 
consent decree differs from a contract inas- 
much as you can never very its terms excep- 
by consent, Now, in a broad general sense, I 
understand that proposition, but to my mind 
ib cannot be laid down in that hard and fast 
way as being an universal proposition capable 
of no explanation or deviation, Admittedly, 
one exception is in cases of landlord and tenant 
and itis sufficient to say that the point was 
considered by Sir Norman Macleod and Mr. 
Justice Heaton in Supdu Dhodu v. Madhavrao 
Jivram (4) where Sir Norman said: “The 
Court cannot lay down a general principle 
that in no case can the termsof a consent 
decree be varied.” In that particular ease the 
Chief Justice thought that the consent decree 
amounted in effect to a redemption deoree, 
Mr. Justice Heaton thought the contract 
they were there concerned with was some- 


' thing like an agreement of sale and something 


like a mortgage ; but whichever it was, the 
Court was entitled to give relief in that par- 
ticular case. 

One important distinction of fact exists 
between that case and this. In Supdu Dhodu 
v. Madhavrao Javram (4) there was a prelimin- 
ary payment to be made, and the Court held 
that the really important date was when pos- 
session of the lands was to be given, and that, 
accordingly, as the first payment, though made 
late, was paid long before the date fixed for 
possession, the delay in question should be 
exoused, Here we have nothing of that. 
The date for completion or for giving 
was two months from the date of the com- 
promise. Nothing was done up to that date: 
nothing was done afterwards, So that there 
seems to me a broad distinetion of fact bet- 
ween that case and the present one, 


There are also clear grounds on which the 
other decision I have referred to, viz., of Mr. 


19) 27 Ind. Cas. 880; 16 Bom. L. R. 668. 
(4) 57 Ind. Oas. 684; 44 B. 544 at p. 549; 99 
Bom. L. R. 780. | 
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Justice Beaman in Bhagvant v. Appaji (1), 
could be sustained, because it would appear 
there that the contract had been partly per- 
formed by the party who was late in perform- 
ing it. He had apparently carried out certain 
building operations, and, under these circums- 
tances, if the other party chose to stand by, 
seeing money expended and knowing that time 
had elapsed, it may be that on equitable princi- 
ples he would be estopped when the work was 
completed from turning round and saying “ I 
will accept that work, but I won’t perform my 
part of the contract, because your work was 
performad late.” If here, for instance, the 
defendant had built that new wall, and had 
finished is one or two months late without 
any objection by the plaintiff, in my opinion 
the plaintiff, would not have been able to turn 
round and say : “ I will accept that nice new 
wall, but as you built it late, I won't allow 
you to use the passage way of three feet. I 
‘Shall claim to retain that as my own,” 


Under all the circumstances of the case, 
therefore, I think the conclusions arrived at 
by the lower Courts were incorrect, and that 
this appeal must be allowed with costs against 
the defendant throughout. 


Tha effect of our decision is to render the 
compromise arrived ab nugatory, But in this 
connection I should mention what Mr. 
Thakor, Counsel for the appellant, has told 
the Court. He said: “I have definitely 
elected tio treat the terms of the decree as at 
an end and nugatory, and, therefore, I forego 
any relief in my suit,” I say this to prevent 
it being suggested that it is now open to the 
plaintiff to go on with his suit as if there never 
had been any decree passed in if, or to goon 
ab all, As far as I can see, this suit is ended 
except in so far as any execution as regards 
costs is concerned. 


Fawcett, J. :—The judgment just deli- 
vered by my learned brother deals very fully 
and clearly with the questions arising in this 
appeal, and I concur generally in his observa- 
tions. 


I think the firat question to decide is whe- 
ther we are prevented in any case from grant- 
ing equitable relief to the defendant against 
the condition in the consent decree requiring 
payment and the building of a certain wall 
within a period of two months. The appellant's 


pleader relied upon Lachiram v. Jana Yesu (3) 
which, if accepted, might be held to prevent 
a Court exercising this equitable jurisdiction, 
in any case where there was a consent decree, 
except where that decree itself established the 
relationship of landlord and tenant. But 
such a reading of the Full Bench decision in 
Rrishnabat v, Hari Govind (5) seems to me 
entirely to ignore the basis of the judgments 
of Sir Lawrence Jenkins and Mr. Justice 
Beaman, which proceed mainly upon the view 
taken in Wentworth v. Bullen (6), that of the 
contract of the parties is not the less a con- 
tract, and subject to the incidents ofa . 
contract, because there is superadded the com- 
mand of a Judge,” That is a general principle, 
and the Court adopted it in overruling the 
previous decision of this Court in Shirekuli 
Timapa Hegda v. Mahablya (T) that the 
doctrine of equitable relief against penalties 
could not be given effeat fo as regards the 
compromise of a suit. It seems quite clear 
that the case of Krishnabat v. Hari Govind (5) 
followed the Madras High Court in dissenting 
from Shirekuli Timapa Hegda v. Mahablya (7). 
A similar view is also taken by the Cal- 
cutta High Court, and a recent ruling to that 
effect is reported in Gopal v. Hari (8) based 
again upon, the same case of Wentworth v, 
Bullen (6), 


Therefore, so far as Lachiram v. Jana 
Yesu (3) contravenes what has been actually 
laid down in the Full Bunch case of Krishna- 
bai v. Hart Govind (5), it is not, I think, bind- 
ing upon us, and we have, as already pointed out? 
by my learned brother, the authority of Supdu 
Dhodu v. Madhavrao Jovram (4) for holding 
that there is no general bar against equitable 
relief in cases of this nature, and that each 
case must be considered on its merits. 


In this particular case the main question 
we have to consider is whether time is or is 
not of the essence of the contract, and the 
relief which a Court of Equity gives in cases 
of this nature is (as stated in Halsbury'’s Laws 
of England, Vol. XIII, Art. 183, page 154), 
analogous to relief against forfeiture. The 
condition as to the time within which the 


(5) 818.15; 8 Bom. L. R. 818;1 M.L. T. 870. 

(6) (1829) 9 B. & C. 840; 9 L. J. (0.8.) K. B. 88; 
88 R. R. 853; 109 E. R. 818. 

{T) 10 B. 435; 9 Ind. Deo. (N. S.) 678. 

(8) 66 Ind. Oas. 966 ; 84 O. L. J. 167. 
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defendant should do the ‘acts of payment 
and building is contained in separate clauses 
of the compromise, and if seems to me 
that prima facie the intention of the parties 
was that time ‘should be of the essence of 
the contract, It is obvious that the plaint- 
iff might be ,pub to very serious inconveni- 
ence, if he was to remain in suspense for 
a considerable period as to whether the 
western wall of his house and the stone wall 
of the rear compound were to be pulled down 
or not; and inasmuch as the land in question 
under the compromise admittedly belong- 
ed to the plaintiff, so that compensation was 
given to him in respect of it, he would be in 
a dominant position, enabling him to stipulate 
that the proposed alterations must be carried 
out within a fixed time, This is only an 
application for execution and nob a regular 
suit, and, therefore, no evidence has been re- 
corded which might help the Court in deciding 
this question whethor time was or was not of 
the essence of the contract. But the parties 
could have asked the Judge to record such 
evidence, if there was anything material to 
be brougbt to notice, and as they have not 
done so, we can only decide the question up- 
on the avilable materials, I concur, therefore, 
with my learned brother in thinking that on 
those materials we should hold that time was 
intended to be of the essence of the contract. 


But the respondent’s pleader contends that 
the compromise contemplates that the plaint- 
aff should first pull down his wall and that 
until he did so no obligation arose 
against the defendant. On this point 
I concur with my learned brother that the 
probabilities are that the intention was 
for the defendant to pull down the wall. If 
the intention had been that the plaintiff 
should do so, the natural thing would have 
been to have inserted this clearly in the first 
part of clause 1 of the compromise, where the 
obligations upon the plaintiff are first of all 
stated. On the contrary, the reference to the 
pulling down of the wall appears in clause 2, 
of the compromise—a clause which deals 
mainly with the acts that had to be perform- 
ed by the defendant, the only clear exception 
being the plaintiff's supply of certain doors 
and windows for the new wall. The pulling 
down of the wall would not be s costly opera- 
tion, so that it would naturally be:put upon 


the plaintiff rather than the defendant. 
Therefore, I do not think we ought to accede 
to this argument. 


But, even supposing that this was the real 
intention, is does not, in my opinion, follow 
that the defendant could stay quiet indefini- 
tely and come at his own leisure and conven- 
ience to the Court to ask for relief of the kind 
he is now seeking, The compromise itself 
says that the new wall should enly be built 
after the other wall had been pulled down, 
and as the new wall was to be built within 
two months, the obvious intention was that 
the pulling downof the old wall should be 
done within the same period, and necessarily 
at an early stage, so as to admit of the new 
wall being built within the period of two 
months. This circumstance clearly imposed 
an obligation upon the defendant If he found 
the plaintiff neglecting to pull down the wall 
in sufficient time to enable him to comply 
with the time-limit of the compromise, to 
take some definite steps to remedy this. He 
could, for instance, have sent him a written 
notice, say, three weeks after the date of the 
compromise, But it is not suggested that 
any such step was taken, and the defendant 
rested on his oars for about a year. 


That being so, I think that the Court 
should act upon the principle that the plaint- 
iff in equity is bound to prosecute his claim 
without undue delay, and that a Court of 
Equity should refuse to comply with his de” 
mands, where the plaintiff has slept upon his 
rights and acquiesced for the great length of 
time. I thing also a further reason for such 
refusal is the principle on which the Court 
acts in an analogous case of reduction of the 
amount payable bya debtor to a creditor, 
This is dealt with in Article 179, at page 152, 
of Halsbury’s Laws of England, Vol, 13, 
as follows:—' Where money is actually 
payable, or to become payable, a provi- 
sion may validly be made for dimin- 
ishing the amount, or making it pay- 
able by instalments, or allowing other 
concessions fo the debtor upon stipulated 
terms; and‘ if the debtor complies with the 
terms he is entitled to the benefit of the provi- 
sion. But he must purchase the benefit by 
strict compliance with the terms; and, if he 
is in default, the full debt is payable and he 
cannot claim relief as against a penalty.” 
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Ido not say that this case directly falls 
under that rule of law, but in this particular 
case the main concessions seem to have been 
made by the plaintiff for the benefit of the 
defendant. In particular, I refer to the grant 
of three feet of land as a space between the 
two houses. That concession is given upon 
certain terms with which (on the principle 
just referred to) the defendant, being thus 
benefited, must strictly comply. This is only 
another instance of the principle that the 
Court will not grant relief to a person who 
has slept upon his rights, 


I would only add that I do not think that 
the ruling in Bhagvant v, Appaji (1), affects 
our decision in this case,’ That was a case 
where there had been a part performance of 
the conditions, and the facts are clearly very 
different from those of this case. 


I concur, therefore, with my learned 
brother that the appeal should be allowed 
with costs. ; 


K. S. D. Appeal allowed. 


ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL No, 489 or 1922. 
June 23, 19922, 

Present :—Mr. Justice Kanbaiya Lal, 


DURGA CHOWDHURI-—DEFENDANT— 
j APPELLANT 


versus 


JAGROOP AND OTHERS—PLAINTIFFS— 
— RESPONDENTS. 


Agra Tenancy Act (II of 1901) s. 57 (d)—Landlord 
and tenant—Occupancy tenant, illegal transfer by— 
Tenancy, whether terminated—Sutt by tenant to recover 
possession of holding, maintainability. 


The exosut;on of an illegal transfer of his holding 
by a tenant does not ipso facto terminate the 
interest of the tenant. The landlord must sue to 
eject him and till such ejectmant is claimed and 
decreed the tenaxioy continues. If before such eject. 
ment is sought; the illegal transfer is cancelled or 
comes to an end by voluntary redemption og other- 
wise, the tenanoy would continue to subsist. 
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A mortgagee holding under an illegal mortgage 
from an occupancy tenant is nob a trespasserr. His 
possession is permissive and the tenant can recover 
possession from him on payment of the mortgage- 
money. 


Ramsan v. Bhukhal Roy, 471.0. 853; 16 A. L.J. 
747, followed. 


Rannalt ‘Pande v. Bisheshar Singh, 8 A. L. J. 781; 
29 A, 129; A. W. N. (1906) 800; distinguished. 


Appeal from the decree of the Additional 
District Judge, Gorakhpur, dated the 16th 
December 1921. 


Mr, Sankar Saram, for the Appellant. 
JUDGMENT :—Musammat Lagha had 


an occupancy holding which she mortgaged 
with possession in favour of the defendant 
in lieu of Rs, 99 on the 12th September 
1907. The mortgagee remained in possession 
of the holding without amy objection having 
been taken to the said mortgage by the prop- 
rietors of the village. The presené suit has 
been filed by the plaintiffs for possession of 
the occupancy holding. In the plaint they 
offered to pay Rs. 99 to the defendant. The 
contention of the defendant was that as the 
mortgage was invalid his possession was ad- 
verse and that the claim was iconsequently 
barred by limitation. 


The Courts below held that the possession 
held by the defendant was permissive and 
that though the mortgage was invalid the 
plaintiffs were entitled to geb possession of 
the occupancy holding, e 


The learned Counsel for the defendant-ap- 
pellant contends that the defendant is entitled 
to retain possession of the occupancy holding 
because he has since purchased a proprietary 
share in the village. But the purchase would 
not clothe him with a higher position than that 
which he occupied when he was originally let 
into possession of the holding by the mother 
of tbe plaintiffs. The occupancy holding has 
not become extinct, because no step was taken 
by the landlord to eject the plaintiffs or their 
mother from the holding by reason of that 
transfer, under section 57 (d) of the Agra 
Tenancy Act (11 of 1901), The execution of an 
illegal transfer does not ispo focto terminate 
the interest of a tenant. The landlord must 
sue to eject him and fill such ejectment is 
claimed and decreed the tenancy continues, 


m 
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If, before, such ejectment is sought, the illegal 
transfer is cancelled or comes to an ond by 
voluntary redemption or otherwise, the 
tenancy would continue to subsist. 


In Ramzan v. Bhukal Rai (1), ib was held 
under similar circumstances that an occupancy 
tanant was entitled to get back possession on 
his paying the mortgage-money, as he had 
offered to do. By allowing the plaintiffs to get 
back possession of the holding the Court is not 
giving effect to the mortgage or recognising 
ite validity. It is merely restoring to the plaint- 
iffs the occupancy holding which was and 
still is his and ousting a person who had taken 
an illegal possession under a permissive title, 
The learned Counsel for the defendant-appel- 
lant has referred to the decision in Banmali 
Pande v. Bisheshar Singh (2), but in that case 
a suit had been brought by a subsequent mort- 
gagee who had no lawful title, The present 
suit has been brought by the occupancy 
tenants whose title still subsists. There is 
no reason, therefore, for interference with the 
deeree passed by the Court below in second 
appeal, which is hereby dismissed. 


Z. K. Appeal dismissed. 


(1) 47I. ©. 852 (1918) 16 A. L. J. 747. 
(2) 29 A. 129; 8A. D. J. 781; A. WON. (1996) 800. 


LAHORE HIGH COURT. 


Civin Miso, No, 595 oF 1922, AND G. A, 
No, 1849 oF 1922, 


June 17, 19922, 
Present :—Mr. Justice Scott-Smith, 


THE ELECTION OFFICER, GUJRAT — 
PETITIONER 
YENSUS 


ABDUL GHANI, Eitc,-RESPONDENTS. 


Civil Procedure Code (Aot V of 1908), O. XEXIX 
r. 2, scope of—~Injunction whether can issue against 
third party— Prevention of injury. 


Under O. XXXIX, r. 2 of the Civil Prooadura Coda 
a temporary injunotion can only issue to the defend» 
ant in the suit and not to any other persons. 


1 0—30 


A flod a suit for a declaration that L was not 
eligible to stand for eleotion to the Munioipal Com- 
mittee of Gujrat and obtained an ad interim order 
staying the election. The Election Officer applied 
for the discharge of the ad interim order : 


Heid (1) that inasmuch as the suit was not one for 
restraining L irom committing an injury of any kind 
within the meaning of the rule, no iajunotion could 
issue against him ; 


(2) that as the Bleotion Officer was no party to 
the suit no injunction could issue against him under 
O, XXXIX, r. 2, Civil Procedure Code ; 


(8) that to grant the injunction would be tanta- 
mount to granting the plaintiff the relief sought in 
his suit and might do greatinjustice to the defen. 
dant and the ad interim order shall therefore be 
discharged. 


Mr. Des Raj Sawhney, for the Petitioner. 
Sheikh Niaz Ali, for the Plaintiff, 


Mr. M. L, Puri, for the Defendant Lal 
Khan. 


JUDGMENT :—In connection with an 
election to fill a vacant seat on the Municipal 
Committee of Gujrat, the Election Officer 
decided that abdul Ghani, plaintiff, and Lal 
Khan, defendant, were ineligible as candidates 
for election. 


The Deputy Commissioner on appeal upheld 
the order as regards Abdul Ghani but declared 
Lal Khan eligible. Upon this Abdul Ghani 
filed two Civil Suits in one of which he asked 
for a declaration that he was eligible te stand 
as a candidate, and in the'other he asked for 
a declaration that Lal Khan was not eligi- 
ble. The Subordinate Judge held that the 
suits were not triable by a Civil Court, The 
learned District Judge on appeal held that 
they were triable and, reversing the order of 
the Sobordinate Judge in both cases, remanded 
them thereto for decision on the mirits. From 
this order Lal Khan filed two appeals in 
this Court and, meanwhile, Abdul Ghani 
asked for an injunction to issue to stay the 
election, An adinterim order staying the 
election was issued and notice was sent to Lal 
Khan and the other two candidates Sheikh 
Muhammad Hussain and Ghulam Muham- 
mad. Mr, D. R, Sawhney has put in an 
application on behalf of the Election Officer 
praying that this ad interim order be dis- 
charged. Mr, M, L. Puri on behalf of Lal 
Khan makes a similar application whilst 
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Sheikh Niaz Ali on behalf of Abdul Ghani 
asks that the injunction be maintained, 


The application for an ad interim injunction 
was made and has been granted under 
O. XXXIX, r. 2, Civil Procedure Code. It is 
contended by Mr. Sawhney that no such in- 
junction could issue to the Election Officer 
as he was no party to the suit. He was 
originally a party fo the suits, but is so 
no longer. It is obvious from the wording 
of O. XXXIX, r. 2, that a temporary in- 
junction can only issue to the dofendant 
and not to any other person, Mr. Niaz 
Ali says that he will be quite satisfied 
if the injunction is maintained so as to 
prohibit Lal Khan from standing as a 
candidate at the election and says that the 
election can go on as between the other can- 
didates. It is contended by Messrs, Sawhney 
and M. L. Puri that the suit is not one for 
restraining Lal Khan from committing an in- 
jury of any kind within the meaning of the 
rule, 
tion that Lal Khan is not eligible to stand as a 
candidate, buh Iam very doubtful whether it 
can be said to be a suit for restraining Lal 
Khan from committing an injury of any kind. 
But even supposing the suit comes within the 
four corners of O. XX XIX r, 2,1 do not consider 
that the case is one in which an injunction 
should issue. Lal Khan has been declared by 
competent authority to be eligible for stand- 
ing as a candidate at the election, and as the 
election itself cannot and obviously should not 
be stopped, it would not be right to restrain 
him from taking part init. To restrain him 
in the way suggested would be tantamount to 
granting the plaintiff the relief sought in his 
suit and might deprive the defendant of a right 
to which he is really entitled, This would be 
a grave injastice to him for which he could 
not be adequately compensated hereafter, 
The ad interim order is, therefore, discharged. 
As no certificates as to fees have been put in 
I make no order as to costs. 


K, 8. D. Injunction dissolved. 
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ALLAHABAD HIGH COURT. 
FIRST CIVIL APPEAL No. 349 oF 1920. 
July 4, 1922, 


Present :—Sir Grimwood Mears, Kt., Chief 
Justice, and Mr, Justice Piggott. 


PARTAB SINGH AND oTHERS— 
DEFENDANTS —APPELLANTS 
VETSUS 


BOHRA NATHU RAM AND ANOTHER— 
PLAINTIFFS —-RESPONDENTS, 


Hindu Law—Joint Family—Morigage by all 
members— Necessity — Morigagee, whether bound to 
make inguirés—Later born sons, position of. 


A simple mortgage was executed by four persons 
K.G. M. & S. mambers of a joint family. The mort- 
gageo sued to enforce the mortgage impleading the 
subsequently born sons of G. & M. Tha sonsidera- 
tion for the mortgage consisted of money due ona 
previous deed executed by K. G, & M. and B. sinoe 
deceased. S. was B's. widow. 


Held, (1) that inasmuch as tha four exeoutants of 
the mortigage-deed even at the date of the mortgage 
sala ownera of the property, the mortgages was undar 
no obligation to make enquiries as to the purpose for 
whioh tha monay was wanted ; [p. 235, aol. 2.] 


(2) that the sons of G. & M. took from the 
moment of their birth an interest in the whole of the 
joint family property aa it stood on'the date of their 
birth and could not quastion alienations made prior 
to thair birth ; [p. 285, col. 2.) 


Chatian Lall y. Kallu, 8 Ind. Cas, 719; 88 A. 288; 
8 A. L. J. 15 followed. : 


(8) that tor the same reason, they could not dig- 
pute the consideration for the mortgage. 


First appeal from a decree of the Subor- 
dinate Judge, Aligarh, dated the 25th of May 
1920. i 


Dr. Surendra Nath Sen and Dr, Kailas 
Nath Katju, for the Appellants, 


Munshi Panna Lal, for the Respondents. 
JUDGMENT —Tho. suit out of which 


this appeal arises was brought to enforce 
a simple mortgage of the 19th of January 
1909. The executants were four persons, 
Kanhaiya Lal, Gauri Shankar, Mangal Sen 
and Musammat Shiam Kunwar. In the 
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suit, as brought, the defendants included 
Kanhaiya Lal and Gauri Shankar of the 
original executints. They included also 
two minor sons of Gauri Shankar and three 
sons of Mangal Sen. It was these sons of the 
original executants of the mortgage who 
really contested this suit, and the appeal 
before us is by the three sons of Mangal Sen 
and one of the sons of Gauri Shankar, 


The main question litigated in the Court 
below was whether the consideration for 
the mortgage-deed in suit, amounting to 
Rs. 26,750, was or was not raised for such 
legal necessity as to make it binding upon the 
sons of the original executants. The learned 
Subordinate Judge has traced back the entire 
series of transactions through one hypothe- 
cation deed or simple bond after another, till 
he comes to loans raised in the year 1883 by 
Nand Ram, the great-grandfatber of these con- 
testing defendants, He has finally arrived at 
the conclusion that the great bulk of the con- 
sideration for, the bond in suit was raised for 
lawful necessity, so as to make the hypotheca- 


tion of the property binding upon the sons of ` 


the executants, As regards a small portion 
of the debt he has given a personal decree 
against Kanhaiya Lal and Gauri Shankar 
only, 


The appeal before us, as already noted, is 
by the sons of Mangal Sen and one son of Gauri 
Shankar. There is jno cross-objection on the 
part of the plaintiffs in respect of that portion 
of the decree of the Trial Court which gives 
them only a simple money-decree in respect 
of part of the claim. We lay stress on this 
fact because, upon an examination of the 
record, it seems to us that the essential ques- 
tion raised by this appeal must be decided 
without going into the detailed history of 
previous transactions which the learned Sub- 
ordinate Judge bas found it necessary to set 
forth, The entire consideration for the mort- 
gage-deed in suit consisted of money due on 
a previous deed of the 28th of January, 1897, 
The executants of this deed were Kanhaiya 
Lal, Gauri Shanker aud Mangal Sen, together 
with one Bhagwati Prasad, a brother of 
Gauri Shankar and Mangal Sen, who has 
since died without issue, It was his widow, 
Musammat Shiam Kunwar, who joined 
in executing the mortgage-deed now in 
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suit, On examining the record we find 
ib to be established beyond question that 
none of the appellants was in existence in the 
year 1897. The oldest of them is the appel- 
lant Piari Lal, son of Mangal Sen, and 
he was born in or about the year 1902. In 
fact, so far as wecan ascertain, the four 
executants of the deed of the 28th of January 
1897, were on that date the sole owners of 
the property with which they dealt. Under 
these circumstances, the mortgagces, who ad- 
vanced the sum of Rs, 10,000 as, considera- 
tion for that deed, were under no obligation 
to make inquiries as to the purposes for 
which the money was wanted. They were 
dealing with absolute owners of the property 
and it is quite beyond question that if the 
transaction of 1897 had been a sale instead of 
a mortgage, a valid title would have passed to 
the vendees which could never have been 
questioned by sons subsequently born to one 
or more of the vendors, These sons took, from 
the moment of their birth, an interest in the 
whole of the joint family property as it stood 
on the date of their birth. They could not 
question alienations made prior to the date of 
their birth, at a time when they had no in- 
terest in the property. This principle was 
laid down by a Bench of this Court in the 
case of Chuttan Lal v. Kallu (1)in a judg- 
ment in which the authorities are discussed 
and the principles of Hindu Law applied to 
the circumstances of the caso, There 
seems no reason for making «a dis- 
tinction between an alienation by way of 
sale and an alienation by way of mortgage, 
In fact this Court has already applied the 
same principle to alienation of both kinds, as 
is apparent from the reported case above 
referred to. If, therefore, the present suit 
were one upon the mortgage of the 28th of 
January 1897; those defendants, who are 
appellants now before us, could not challenge 
the validity of that mortgage or pul the plaint- 
iffs to proof of the purposes for which Kan- 
haiya Lal, Bhagwati Prasad, Gauri Shankar 
and Mangal Sen raised the money. Now, 
the mortgage-deed in suit isin favour of the 
same mortgagees. The recital of the docu- 
ment shows clearly enough what happened. 
The prescribed period of limitation for a suit 
on the deed of the 28th of January 1897, was 
running out and tho morbgagees were threat- 
ening to bring a suit there and then, The 


236 


PARTAB SINGH v. BOHRA NATHU RAM 


deed in suit was obviously the result of nego- 
tiations between the parties, and the mortgagees 
seem to have behaved with all reasonable 
leniency. They not only refrained from ins- 
tituting a suit on the deed of 1897, but remit- 
ted a certain part of the accumulated arrears 
of interest. Some stress has been laid in 
argument before us on the manner in 
which the sum now claimed by the plaint- 
iffs has swollen through accumulations 
of interest ; but, after all, the covenant in 
regard to interest was not an exceptionally 
onerous one, and if mortgagors choose to 
permit compound interest to accumulate 
without making payments in order fo keep it 
down, they must eventually come face to 
face with a result such as that invelved in a 
claim now before us. There is this much 
to be said for the plaintiffs, that they have 
exercised much patience and have gone with- 
out any interest to speak of on this money 
for a very long period of years. 


Now, the question of law whieh we have 
fo determine involves acertain extension of 
the principle laid down by this Court in the 
case of Chuitan Lal v. Kallu (1), Admittedly, 
the suit before us is not on the bond of 1897 
but on the bond of the 19th of January 
1909 ; and by this bond an alienation of joint 
family property was effected in which the 
contesting defendants, who are the appellants 
before this Court, (excepting Niranjan Prasad 
and perhaps Partab Singh), had by that time 
acquired an interest. Now, ifit bea sound 
principle of law that those of the appellants 
who were born between the month of January, 
1897, and the month of January,1909, acquired 
from the date of their birth an interest in 
property already saddled with a mortgage- 
charge which it was not open to them to dispute, 
it seems to follow asa reasonable and even 
necessary extention of this doctrine that these 
appellants cannot dispute the consideration 
for the mortgage-deed now in suit which was, 
when all is said and done, a mere renewal of 
the previous mortgage of the 28th of January 
1897. This view bas already been taken by 
a Bench of this Court, in a case not quife so 
clearly in favour ol the plaintiffs as is the pre- 
sent one, Wo refer to the decision in 


(1) 8 Ind. Cas, 719; 33 A, 263; 8 A. L J. 16. 
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Krishnanand Nath Khare v, Raja Ram Singh 
(2), to which one of us was a party. On the 
question of law, therefore, we have come to 
the conclusion which is decisive of this appeal. 
As a matter of fact, in the view which we 
take there ought to have been a decree for 
sale on the mortgage in respect of its entire 
consideration; but that question need not 
arise in view of the fact that the plaintiffs 
have submitted to the decree passed by the 
Trial Court. 


In the course of argument, however, one 


question offact was raised with which itis 


advisable that we should deal, It was sugges- 
ted that Mangal Sen, the father of three of the 
appellants, was not of age when he concurred 
in executing the deed of the 28th of January 
1897. The evidence on this pointis scanty 
enough, A single witness, by name Kedar 
Neth, was examined regarding the ages of 
various members of the family, and with 
regard to Mangal Sen he stated that this 
man was born in the Sambal year 1937. If 
this were so, thenin the month of January 
1897, Mangal Sen could not have completed 
even his 17th year. However, when further 
pressed, Kedar Nath admitted that he had 
given the dates of birth of the various parties, 
as he pub it,“ by guess.” As against this 
we have the registration certificate on the 
document itself. From this we know that 
Mangal Sen represented himself as being 
about 19 years of age, that the other ex- 
ecutants concurred in this representation, and 
the Sub-Registrar saw nothing in Manga 
Sen’s appearance to lead him to suspect that 
the young man had not completed the 18 
years necessary for the attainment of his 
majority under his personal law. 


The only other piece of evidence to which 
we have been referred is in the deposition of a 
witness named Madan Lal, one of the attest- 
ing witnesses to the document in suit. Ho is 
an oldish man and might bave been expected 
to know the age of Mangal Sen. He was 
asked what Mangal Sen’s age was not in the 
year 1897, but the year 1892, and if he could 
have answered that question bis answer 
might have thrown considerable light on the 


(2) G6 Ind. Cas. 150 ; 44 A, 398 ; 20 A, I. J. 283; 
(1922) A. I. R. (AJ) 116. 
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issue we are called on bo determine. Un fortuna- 
tely, his answer was that Mangal Sen was no 
doubt a minor in the year 1892, but he could 
not remember his age. In the stato of the 
evidence we are bound to hold that Mangal 
Sen had attained mojority on the 28th of 
January 1897, and that his execution of 
that document is valid and nob open to 
objection on the score of alleged minority. 


The result is that this appeal must, in our 
opinion, fail and we dismiss it accordingly 
with costs, 


K. S. D. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONERS 
COURT, 


CIVIL Revision No. 120 or 1922. 
November 14, 1923. 
Present :—Mr. Kanhaiya Lal, J. ©. 


KHUNAI TEWARI—PLAINTIFF-— 
APPLICANT 
Versus 


Mi, DIL KUNWAR—DEFENDANT-— 
OPPOSITE PARTY, 


Civil Procedure Code (Act V of 1908), O. VII, r. 10 
Order returning plaint for presentation in proper 
Court—Revision—Interference, whether desirable. 


In a suit for the plaintifi’s share of the profits valu- 
ed at Ra. 40C, after a portion of the evidence had 
peen recorded plaintiff applied to the Court stating 
tho suit hed been valued by mistake at Rs. 400 insted 
of Ra. 4,000 and asked that the plaint might be amen- 
ded and returned for presentation to the proper Court. 
This application was allowed. An application for 
revision against this order was rejectad by the Court 
of the Judicial Commissioner in view of the fact that 
an appeal was pending in the Court of the District 
Judge. The appeal was subsequently allowed the 
Court directing thatthe plaint should be sent baok 
to the original Court. The plaintifi filed s petition 
of revision : 


Held, that as it was not possible to restore the 
plaintiff to his previous position and the direction for 
tha return of the plaint back again to the original 
Court would further delay the hearing of the suit, it 
was not desirable to make any further interference 
with the progress of the suit. 
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Civil Revision from the order of the District 
Judge, Gonda, dated the 11th September 
1922, 


Mr, Ghulam Hasan, for the Applicant. 


Mr. Bishambar Nath, for the Opposite 
Party, 


JUDGMENT.—A suit was filed by a 
thekadar against a co-thekadar for his share 
of the profits for 1828 and kharif 1899 Fasli. 
The suit was valued at Rs. 400. During the 
progress of the hearing of that suit, after a 
portion of the evidence of the plaintiff had 
been recorded, an application was made by 
the plaintiff that he had by a mistake valued 
his suit at Rs. 400 instead of Rs 4,000. He 
asked that the plaint might be amended and 
returned for presentation to the proper Court. 
The Munsif allowed the amendment to be 
made and directed that the plaint should be 
returned for presentation to the proper Court. 
An application for revision against the order 
allowing the amendment, was filed in this 
Court and rejected on the 26th July 1922. 
The learned Judge of this Court who heard that 
application, observed that the order of Munsif 
allowing the amendment, was a perverse 
order ; but considering that anappeal from 
the order returing the plaint for presentation 
to the proper Court, was pending before the 
District Judge, and that the plaint had already 
been amended and filed in the Court of the 
Subordinate Judge, he did not think it proper 
to set aside the order allowing the amendment, 


The appeal from the order directing the 
return of the plaint after amendment for pre- 
sentation to the proper Court was subsequently 
heard by the District Judge and allowed. e He 
was of opinion that the application for the 
amendment cf the plaint was improperly grant- 
ed and that the Munsif should have proceeded 
with the trial of the suit. He set aside the 
order of the Munsif granting the amendment 
accordingly and directed that the plaint should 
be sent back fo the Court of the Munsif, who 
should proceed with the trial of the suit. In 
substance, the order of the learned District 
Judge is quite correct; Lutit does not appear 
how the defendent can possibly be pre- 
judiced by the amendment having been grant- 
ed. The effect of the order granting the 
amendment was that the plaintiff had to pay 
the additional Court-fce, when be filed the 
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plaint before the Subordinate Judge and was 
made liable for the costs incurred by the 
defendant in the Court of the Munsif. 


It is not now possible to restore the plaintiff 
to his prior position and any direction for the 
return of the plaint back to the Munsif will 
further delay the hearing of the suit. In 
fact, after the order of this Court re- 
fusing to interfere with the order allowing the 
amendment to be made, it does nob seem 
desirable that any further interference should 
be made with progress of the hearing of the 
suit before the Suboridate Judge. 


The application is, therefore, allowed and 
the order passed by the learned District Judge 
is sot aside with the direction that the parties 
shall bear their own costs here and of the 
appeal in the Court below. 


K. 9, D. Application allowed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 1862 oF 1921, 
July 17, 1922, 


Present :—Mr. Justice Stuart and Mr, Justice 
Kanhaiya Lal, 


KISHEN SINGH AND oTRERS— 


APPELLANTS 
versus 
CHHAJJU SINGH—AND OTHERS--- 
i RESPONDENTS, 


Hindu Law— Joint Pamtly—Father's debt—Son's 
Viability of, when enforceable—Antecedent debt, when 
can be recovered. 


The doctrine of antecedent debt resting as ib does 
on the theory of pious obligation, is only intended 
for the proteotion of the parties who may have acquir. 
ed rights in good faith in the family property and it 
is not open to a creditor whose mortgage has been de. 
clared to ba invalid to recover the debt represented 
by that mortgage while the mortgagor is alive from 
the share of his sons who have been exempted from 
lability out of the very property the mortgage of 
which has been declared to be unenforceable. 
[p. 941, ool. 2.) 

Sahu Ramchandra v. Bhup Singh, 39 ind Cas. 280; 
89 A. 487 ; 210. W. N. 698; 1 P. L. W. 657; 154A. 
L, J. 437 ; 12 Bom. L. R. 498; 2680. L. J. 1; 88M. 
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Ta J. 14 ; (1917) M. W. N. 489 ; 23 M. D. T. 29; 61. 
W. 213 ; 44 I. A. 126 (P, C.), followed, 


Sripat Singh v. Pradyat Kumar Tagore, 89 Ind. 
Cas. 259 ; 21 M. L. T. 222; 82M. L. J. 133 515 A.L. 
J. 147 ; (1917) M. W N. 195; 210. WIN. 449; 95 
0. L. J. 220 ; 19 Bom. L. R. 290 ; 44 O. 524 : 44 I. A., 
1; (P.O); Gadadhar Ramanuj Das v. Ghanashyam 
Das. 47 Ind. Gas 212; 8 P. L. J, 688; Hari Ram v. 
Bishnath Singh, 22 A. 408 ; A. W. N. (1900) 158; 9 
Ind. Deo. (N. 8.) 1808, distinguished. 


Second appeal from a deeree of the District 
Judge, Saharanpur, dated the 25th of Novem- 
ber 1921, confirming a decree of the Subordi- 
nate Judge, Saharanpur dated the 6th of. 
September 1917. 


Mr. Nihal Chand, for the Appellants. 


Dr. M. L. Agarwala and Babu Piart Lal 
Banerji, for the Respondents. 


JUDGMENT —This appeal arises out 
of an execution proceeding and the question 
for consideration is whether the property 
in dispute was liable to attachment and 
sale in execution of a decree, obtained 
against Kallu Singh personally, The ob- 
Jectors are the son and grandsons of Kallu 
Singh, who had been exempted by the deoree 
from liability. They contest the right of the 
decree-holders to attach the family property. 

It appears that Kallu Singh, Nathu Singh 
and Mara Singh took a lease of certain prop- 
erty from Pirthi Singh and executed a 
mortgage bo secure the payment of the lease 
money. The mortgage purported to hypothe- 
cate certain properties belonging to the lessees, 
As the lease-money was not paid, a suit was 
filed by the lessor for the recovery of the 
money due fo him against Kallu Singh and 
the present respondents, who are the legal 
representatives of the other lessees. The 
present respondents paid the entire decretal 
money and saved their property and the 
property of Kallu Singh from sale. 


They then filed a suit for the recovery of 
the share of the lease-money, payable by 
Kallu Singh, making the son and grandsons of 
Kallu Singh, namely, the present appellangs, 
parties to that suit. The latter contested the 
claim on the ground that the lease was not 
taken for the benefit of the family and that 
they were not. liable to pay the money due 
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under the decree, The finding of the Court in 
that suit was that the lease wasa speculative 
and risky transaction, not binding on the fami- 
ly. The olaim of the respondents was accord- 
ingly decreed against Kallu Singh personally 
and the present appellants were exempted 
from liability, 


In execution of that decree the property, 
which had been hypothesated by Kallu Singh 
for the payment of the rent secured by the 
lease, was attached and sought to be brought 
to sale in satisfaction thereof. The appellants 
objected to the said attachment, urging that 
they had already been exempted from liability 
under that decree ; but the Courts below held 
that, by reason of the pious obligation that 
rested on them to pay the debts due by Kallu 
Singh, the decrees could be executed against the 
entire family property. 

The liability of a son or grandson to pay a 
debt by his ancestor, which is not tainted with 
immorality or was not taken for illegal purpos- 
es, cannot, however, be enforced so long as 
the original debtor is alive andis capable of 
paying his debts. According to Virhaspati, if 
the father is no longer alive, the debt must 
be paid by his sons. Vishnu says:—'If he 
who has contracted the debt, should die, or 
become a religious ascetic, or remain abroad 
for twenty years, the debt shall be discharged 
by his sons or grandsons, but not by remoter 
descendants against their will.” A similar 
injunction is laid down by Narada, who deola- 
res:— After the father’s death his sons, 

“whether divided or joint, must discharge his 
debt in proportion to their shares.” So says 
Yajnavalkya : — ‘Ifa father has gone abroad 
or died or is subdued by calamity, his debt 
shall be paid by his sons and grandsons, On 
their denial the debt must be proved by wit- 
nesses,” Commenting on this passage, the 
author of the Mitakshara observes :—" If 
the father, without paying the debi which 
is due, dies or goes to a distant country, 
oris afflicted with an incurable disease and 
the like, then his debts must be paid by his 
son and grandson by reason of their sonship 
and grandsonship, even if no assets of the 
father or of the grandfather have been left. 
The lability will bein this order. In default 
of father, the son, and in default of son, the 
son's son must pay. In case of denial by the 
gon or grandson, the debi being proved by the 
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testimony of witnesses and the like, must be 
paid by them.” He then goes on to discuss 
how far a debt dua by the father could be enfor- 
ced, if he has gone abroad, and says: — “By tho 
text ‘If a father has gone abrorxd’ the payment 
is merely enjoined, but the specific time for 
payment, as declared by Narada, is to be ob- 
served. The father, or, if the family be undivid- 
ed, the uncle or the elder brother, having 
gone abroad, the son shall not be forced to 
discharge the debi until twenty years have 
elapsed.” It is obvious, therefore, that the 
liability of a son to pay the debt due by his 
father cannot be enforced, until the father has 
died or has gone abroad, and has been so long 
absent as to render a reasonable expectation of 
his return practically impossible, or has become 
physically disabled by reason of disease to earn 
his living and discharge his | iabilities, As 
West and Buhler point out :—" It is impossi- 
ble’ that of the numerous texts, treating 
of debts contracted for the family, and 
of the sous’ liability as survivors of their 
father, all should have omitted to mention 
their liability during the father’ 8 life, had the 
Viability been recognized.” (West and Buk- 
ler’s Hindu Law, 4th edition, p. 598), 


During the life-time of the father, apart 
from any question of family benefit or neces- 
sity, the liability of a son to pay a debt due 
by his father is only contingent, The exist- 
ence of that liability, contingent or vested, 
has been utilized to build up the doctrine of 
antecedent debt to validate a mortgage or 
sale effected by the father to pay such debt ; 
and in many cases, a creditor has been allowed 
to recover a debt due by the father from the 
entire family property, if nob tainted “with 
immorality, as if the liability were concurrent. 
In Sahu Ram Chandra v. Bhup Singh (1) 
their Lordships of the Privy Council remarked 
that too little weight had been attached to the 
consideration that so far asthe joint family 
estabe was concerned, the law had been invok- 
ed for the benet of third parties, whose 
rights in, or with regard to, ib had been acquir- 
ed in good faith, and not for the protection of 
the creditors. They repelled the attempt made 
to support the mortgage on the theory of pious 


(1) 33 Ind. Oas. 280; 39 A. 487; 910, W. N. 698; 
1P. D. W. 557; 15 A. L. J. 487; 19 Bom. L. R, 498 ; 
26 0. L.J. 1: 38 M. D. J. 14; (1917) M. W. N. 439; 
32 M. L. T. 22; 6 L. W. 119 ; 44 I. A. 126 (P.O). 
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obligation and observed :-—" While the father 
remains in life, the attempt to affect the sons’ 
and grandsons’ shares in the property in respect 
merely of their pious obligation to pay off 
their father’s debts, and not in respect of the 
debt having been truly incurred for the interest 
of the estate itself which they with their father 
jointly own, must fail; and the simplest of all 
reasons may be assigned for this, namely, that 
before the father’s death he may pay off the 
debt, or after bis death, there may be ample 
personal estate, belonging to the father himself, 
out of which the debt may be discharged,” 


If the attempt to enforces a mortgage on the 
theory of pious obligation fails, the right to 
attach the family property during the life-time 
of the father on the strength of that pious 
obligation can be still less recognized, because 
if no pious obligation exists, it must be as 
insufficient to support the one as to support 
the other. 


In Jai Narain v. Bajrang Bahadur (9), and 
Ram Singh v. Chet Ram (8) ib was held in 
respect of certain antecedent debts, credited 
by a transferee in a subsequent transaction, 
that there was no pious obligation on the sons 
or grandsons of the transferor to pay those 
debts, while their father was alive. In Bha- 
rath Singh v. Prag Singh (4) it was held that 
where there was no suggestion that the debt 
was incurred for the benefit of the family, it 
was only the father’s share, and not the 
entire family property inclusive of the share 
of the sons, that could be sold in execution of a 
personal decree against the father while the 
father was alive. In Manna Lal v. Bhagwan 
Din and Sheodhan Singh v. Bhagwan Singh (5) 
the Same view was adopted. 


The lower Appellate Court relies on the 
decision in Sripat Singh v. Tagore (6); but that 
was a casein which the property had passed 
out of the family by an auction-sale held in 
satisfaction of a debt which was found to be 
binding on the family, and different consider- 


(2) 48 Ind. Cas. 914; 5 O. L. J. 691. 

(3) 51 Ind. Cas. 119; 41 A. 529 ; 1 U. P. L. R. 59; 
17 A. L. J. 706. 

(4) 43 Ind. Oas. 991; 20 O. O. BLL ; 5 O. Er J. 9. 

(5) 64 Ind. Oas. T5; 48 A. 496 ; 19 A. D. J. 481: 
3 U. P. L. R. (AJ) 80 ; (1999) A. 1. R. (A) 398. 

(6) $9 Ind. Oas. 252; 21 M. D. T. 992: 82M, D. 
3.188; 15 A. L. J. 147; (1917) M. W. N. 198; 91 
O. W. N. 442 ; 250. L. J. 220; 19 Bom. L. R. 290 ; 44 
O. 524 ; 44 I. A. 1 (E. 0.). 
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ations were, therefore, applicable. It cites a 
passage from that judgment, which forms a 
part of the statement of the grounde of the 
action rather than of decision, and the question 
now at issue was not in issues ‘there. A 
reference has also been made to the decisions 
in Gadadhar v. Ghana Shyam Das (7) and 
Hari Ram v. Bishnath Singh (8), but in the 
former case the property had already passed 
out by sale, and in the latter case the debt was 
found to have been incurred for the benefit of 
the family, 


The decisions in Madhusudan Das v, Is- 
wari (9), Peda Venkanna v. Sreenivasa Deeksha- 
tulu (10) and Hanmant Kashinath v. Ganesh 
Annaji (11) have also been brought to our 
notice, along with a decision of this Court in 
Mohan Lal v, Bala Prasad (Ex. F. A. No, 158 
of 1920). Butall those decisions proceed on 
the principle that the decision of the Judicial 
Committee in Sahu Ram Chandra v. Bhup 
Singh (1) could not be deemed to have over- 
ruled tho previous decisions of their Lord- 
ships in the earlier cases, and in two of them 
the learned Judges profess to abide by the 
earlier decisions till there was some further 
pronouncement on the part of their Lordships. 
Tt is necessary here to observe that the ear- 
lier cases were either cases in which the 
property had passed out of the family by sale, 
to which different considerations applied, or 
cases in which an attempt had been made to 
enforce a mortgage, after the death a the 
mortgagor, against his sons. 


In Girdharee Lall v. Kantoo Lall (12) the 
property had already passed out of the family 
fora consideration, the bulk of which had 
been taken for valid necessity. In Musammat 
Nanomt Babuasin v. Modun Mohun (18) their 
Lordships of the Privy Council pointed out 
that sufficient care had not always been taken 
to distinguish between the question how far 


(1) 49 Ind. Gas. 212 ; 8 P. L. J. 588. 

(8) 22 A. 408; 22 A. W. N. (1900) 158; 
Dao. (N.B) 1808. 

(9) 61 Ind. Oas. 25 ; 48 0. B41; 240. W. N. 949. 

(10) 43 Ind. Cas. 225 ; 41 M. 186 ; 22 M. L. T. 334; 
33 M. L. J. 519 ; 6 L. W. 649; (1918) M. W. N. 55. 

(11) 61Ind. Cas. 612; 43 B. 612; 21 Bom. L. R. 


486. 

(12) 11. A. 991; 14 B. L. R. 187; (P.O); 22 W. 
R. 56; 8 Sar. P, C. J. 880 

(18) 13I. A. 1; 180. “A (P. O.) ; 10 a Jur. 151; 
4:Sar. P, O. J. 682; 6 Ind. Deo. (N.8.) 51 
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the entirety of the joint estate was liable to 
answer the father’s debt and the question 
how far the sons could be precluded by 
proceedings taken by or against the father 
alone from disputing that liability, and 
they declared that the decisions had for 
some time established the principle that 
the sons could not set up their rights against 
their father’s alienation for an antecedent debt 
or against his creditor’s remedies for their debts, 
if not'tainted with immorality. In Bhagbut Per- 
shad v. Masammat Girja Koer (14), Meenakshi 
Nayadu v. Immadi Kanaka Goundan (15) 
and Babu Mahabir Pershad v. Mahsewar 
Nath Sahai (16) the ancestral property had 
similarly passed out of the family by virtue of 
execution sales, the validity of which could not 
have been questioned except on the ground that 
the debts in satisfaction of which the sales took 
place had been incurred for illegal or immoral 
purposes. It is unnecessary to refer to deoi- 
sions in Karan Singh v. Bhup Singh (17), Babu 
Singh v. Bihari Lal (18) and Indar Pal v. 
The Imperial Bank (19), because the authority 
of those decisions has been shaken by the later 
decision of their Lordships of the Privy Council 
in Sahu Ram Chandra v. Bhup Singh (1). 


If a further pronouncement was needed, it 
is supplied by the recent desision of their 
Lordships in Chet Ram v. Ram Singh (20), 
where the view taken by this Court in 
Ram Singh v. Chet Ram (8) on this matter 
has been affirmed. In that case a mort- 
gage of the family property made by a 
° grandfather was followed by a sale by him of 
the equity of redemption to the mortgagee 
three years later, which was attested by his 
sons, and on the validity of the mortgage and 
the subsequent sale being questioned by the 


(14) 15 I. A. 99; 150, 71; B Sar. (P. T ee 
186; 12 Ind. Jur. 289 ; 7 Ind. Deo. (N. S.) 1 

(15) 16 1. A. 1; 12 M. 142; 5 Par, P. 0, T Tn; 18 
Ind. Jur. 9; 4 Ind. Dee. (N.S.) 448 

(16) 171. A. 11; 170. 584; 5 Sar. P, 0. J. 489 ; 
8 Ind. Dec, (N.B) 929, 

A. 16 (F. B.) 1A., L. J. 310; 4. W.N, 

(1904) 151. 


(18) 80A. 156; A. W. N. (1908) 61; 5 A. I. J. 175. 
(19) 28 Ind, Oas. 593; 37 A., 214; 18 A. In J. 211, 
(90) 67 Ind. Cas.-569; 44 A. 868; 8P. 1. T, 863; 

1 M. D. T.50; 48 M. L. J. 98; 16 L. W. 89; (1999) 

M. W. N. 455; 4 U. P. D. R. (P.O) 64; (1928) A. T. 

R. (P.0.) 847 ; 3 P. L. R. 1922; 24 Bom. D. R. 123 

atc. W. W. Neil 60 491. A. 998; 23 A. L. J. 114: 87 
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grandsons of the mortgagor or vendor, their 
Lordships repelled the contention thab, al- 
though by the rules of the Mitakshara a mort- 
gage was at its date an invalid deed in so far 
as purporting to encumber the joint family 
property, yet when ib purported to be the con- 
sideration of a sale, it became then a just and 
legal consideration on the prinsiple of antece- 
dent debt.” They then proceeded to consider 
whether by reason of the doctrine of pious 
obligation the liability of the family property 
could be enforced, and, after referring to their 
decision in Sahu Ram ‘Chandra v. Bhup Singh 
(1), in which a similar appeal to the pious 
obligation doctrine was made during the 
father’s life-time, observed that the doctrine 
could not be invoked against grandsons in the 
life-time of sons, The doctrine of antecedent 
debt, resting as it does on the theory of pious 
obligation, is only intended for the protection 
of third parties, who may have acquired rights 
in good faith inthe family property, and if a 
vendee cannot invoke it for validating a sale 
effected in lieu of an invalid antecedent mort- 
gage in his own favour, itis still less open to 
a oreditor, whose mortgage has been declared 
to be invalid, to recover the debt represented 
by that mortgage, while the mortgagor is alive, 
from the shares of his sons, who have been 
exempted from liability, out of the very pro- 
perty the mortgage of which has been declar- 
ed to be unenforceable. The debt, for the 
payment of which this liability is sought to be 
enforced, is in no sense an antecedent debt. It 
is the very debt, for the re-payment of which 
the mortgage was made; andif the doctrine 
of pious obligation cannot be invoked to sup- 
port the mortgage, it can hardly be invoked 
during the father’s life-time to enforce the 
lability of the family property other than the 
interest of the debtor for its re-payment, 


We allow the appeal accordingly, and, modi- 
fying the order passed by the Courts below, 
direct that execution shall not proceed 
against the shares of the appellants in the 
family property, such shares being two-thirds 
of the property attached and sought to be sold. 
The appellants will get their costs from the 
decree-holders-respondents here and hitherto, 
The execution can proceed against the remain- 
ing one-third share of Kallu Singh. 


K. 8. D, Appeal allowed, 
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CALCUTTA HIGH COURT. 


ORIGINAL Oven APPEAL No. 77 oF 1922 
In Suit No. 1654 or 1922. 


July 20, 1922. 


Present :—Sir Lancelot Sanderson, Kb., Chief 
Justice, and Justice Sir Thomas 
Richardson, Kt. 


HAJI MOHAMMUDIN AND COMPANY 
~- DEFENDANTS —— APPELLANTS 
` wersus 


THE BASTERN JAPAN TRADING 
COMPANY—PLAINTIFFS—RESPONDENTS, 


Civil Procedure Code (dct V of 1908), O. XXXVI, 
rr. 5, 6— Leiters Patent (Cal.) cl. 16~Order for security 
and in default for attachment, whether Judgment— 
Appeal, whether competent Procedure, 


On an application by the plaintifis alleging that 
the defendants were disposing of their stook-in-trade 
with a view to obstruct or delay the execution of 
any decree which might be passed against them, the 
Court made an order oalling upon the defendants to 
show cause why they should-not furnish seourity for 
the claim and costa of the plaintiff or why in default 
the stook-in-trade should not be attached until the 
final determination of the suit. The defendants 
having shown cause, the Court made its order abso- 
lute. The defendants appealed : 


Held, (1) that the order, in go far agih direoted at- 
tachment of the property, was a judgment and was 
appealable but in so far as it directed seourity to be 
furnished it waa not appealable ; [p. 248, ool. 2.) 


(2) that inasmuch as the order: for seourity had 
been complied with, the order as to the attachment of 
the property was ‘jnfrustuoua and the appeal was 
also, therefore, the infructious. [p. 243, col 2.] 


Per Sanderson, O. J.~It was intended by those, 
who framed the Code, that where the Court confines 
its order to a direction that the defendant should 
give seaurity within a fixed time, there should be 
no appeal from that order inasmuch as O. XXXVI, 
r. § is omitted from the provisions of O. XLIII, r. 1 
But where the Court makes an order that the defen- 
dants’ property should be attached before judgment, 
the Code provided that there should be an appeal in- 
asmuch as O. XXXVII, r. Gis apenifioally mentioned 
in O. XLI, r 1. [p 249, col. 2 


Appeal from an interlocutory order of Mr. 
Justice Buckland. 


Mr, B. O. Mitter, for the Appellants. 
` Mr. B. K, Ghose, for the Respondents, 


JUDGMENT, 


Sanderson, C. J.—'This is an appeal from 
an order of my learned brother Mr. Justice 
Buckland, against the defendants ina suit, 
The suit was brought for a balance alleged to 
be due in respect of certain drafts accepted by 
the defendants in consideration of certain 
goods which had been supplied by the plaint- 
iffs to the defendants, The plaintiffs made 
an application to the learned Judge, based 
upon an afidavit whereby the plaintiffs alleg- 
ed that the defendants were disposing of their 
stock-in-trade with a view to obstruct or de- 
lay the execution of any decree which might 
be passed against them, and the learned Judge, 
in the first instance, made an order, dated the 
8th May 1922, By that order the defendants 
were called upon to show cause why they 
should not furnish security for the ` claim and 
costs of the plaintiffs or why, in default, their 
stock-in-trade at 55-11, Canning Street, should 
not be attached until the final determination 
of the suit or until the further order of the 
Court, the plaintiffs, by their Advocate, under- 
taking to indemnify the defendants from any 
damage which they might sustain by reason 
of the ad interim injunction thereinafter men- 
tioned. 


The defendants appeared and put in affi- 
davits and the matter was heard by the learn- 
ed Judge and then he made the following 
order on the 25th May 1922: “It is ordered 
that the defendant firm do at onae give secu- 
rity to the satisfaction of the Registrar of this 
Court to the extent of the plaintiff firm’s 
claim and costs in this suitand that in default 
thereof a writ of attachment do issue out 
of, and under the seal of, this Cours com- 
manding the Sheriff of Calcutta to attach 
until the final determination of this suit or 
until the further order of this Court the stock- 
in trade of the defendant firm Tying : ab No. 55- 
11, Canning Street.” 


The learned Counsel for the plaintiffs, who 
are the respondents in this. Court, has raised 
the preliminary point that there is no appeal 
from this order. In my judgment, having re- 
gard to the form in which the order is drawn. 
there is an appeal from this: order. The 
order in its present form could not have been 
made by the learned Judge without having re- 
course to r.6,O. XXXVIII of the Cade of 


Vou, 79) 


INDIAN CASES 


i 248 


HAJI MOHAMMUDIN AND COMPANY ¥, THE EASTERN JAPAN TRADING COMPANY 


Civil Proceduro. By O. XLITI, r. 1, it is 
provided that an appeal shall lie from the fol- 
lowing orders under the proyisiong of 
section 104 and clause (qg) is: “an order 
under r, 2, r, 8 orr.6 of O. XXXVIII,” 
It is clear, therefore, that the Code pro. 
vides that there should be an appeal 
where an order is made by a Court ander O. 
XXXVIII, r. 6, attaching the property of one 
of the parties,’ and, in my judgment, it may 
be said that that isa judgment within the 
meaning of clause 15 of the Letters Patent 
from which an appeal lies to this Court. But 
itis necessary to examine the order more 
closely. The first order of the learned Judge 
may be divided into two parts, The defend- 
ants, in the first instance, where called upon to 
show cause why they should not furnish secu- 
rity and as regards this matter the final order 
of the learned Judge was, that they were 
directed to give security at once to the satis- 
„faction of the Registrar, As far as that part 
of the order is concerned, in my judgment, it 
was made under the provisions of O. 
XXXVIII, r, 5 That order provides that 
in certain events and under certain con- 
ditions the Court may direct the defendant 
within a time to be fixed. by it either to fur- 
nish security in such sum as may be specified 
in the order or to appear and show cause why 
he should not furnish security. In my judg- 
ment, O. XXXVIII, r, 5 gives the Court 
jurisdiction to call upon the defendant to show 
cause why he should not furnish security and 
if the defendant fails to show cause to the 
* satisfaction of the Court, the Court has juris- 
diction under that rule to direct him to 
furnish security within the time specified by 
the Court. Then, r. 6 provides that “ where 
the defendant fails to show cause why he 
should nct furnish security, or fails to 
furnish the security, required within the time 
fixed by the Court, the Courfi may order that 
the property specified, or such portion thereof 
as appears sufficient to satisfy any decree, 
which may be passed in the suit be attached,” 
It seems to me that the only power which 
the Court has under that rule is to make an 
order for the attachement ol the property. 
Tt is x, 5, which gives the Court power to 
direct security to be given and ib is r. 6, 
which gives the Court power to attach the 
property ; and if seems to me that this 
interpretation is borne out by the form which 


is to be found in First Schedule, Appendix F, 
No. 7 of the Civil Procedure Code, It seems 
to me, therefore, that it was intended by those 
who framed the Code that, where the Court 
confines its order to a direction that the 
defendant should give security within a fixed 
time, there should be no appeal from that 
order insamuch as O., XXXVII, r. 5, is omitted 
from the provisions of O. XLIII, r. 1. But 
where the Court makes an order that the 
defendant’s property should be attached before 
judgment, the Code provided that there should 
be an appeal inasmuch as O, XXXVIII, r. 6, is 
specifically mentioned in O, XLIII, r. 1. 
Consquently, in my judgment, taking the provi- 
sions of the Code of Civil Procedure as a guide, 
it may resonably be held that the orderi in so 
far as it directs the attachment of the prop- 
erty, is a judgment and is appealable, but in 
so far as it directs security to be furnished, 
it is not appealable, 


In this case, the defendants have complied 
with the order that they should deposit 
security, and the result is that the other 
portion of the order, which directs the 
attachment of the property of the defendants, 
is infructuous and although it is,in my judg- 
ment, an appealable order, we are entitled to 
take the facts into consideration; and when it 
appears upon such consideration that the order 
as to the attachment of the property is 
infructuous, inasmuch as the order for the 
security has been complied with, in my judg- 
ment, there is no course open to this Court 
except to dismiss the appeal. 


The appeal is, therefore, dismissed with 
costs, 


Richardson, J.—I agree. Rule 6, of O. 
XXXVIII, empowers the Court, in the events 
stated, to direct the attachment of the defen- 
dant’s property. The power given by r. 5, to 
make an alternative order direoting the defen- 


.dant within a specified time to furnish securi- 


ty or to appear and show cause why he should 
not furnish security carries with it as an inci- 
dent the power, ‘after hearing the defendant, 
to confirm the order that security be furnished, 
Under its general powers the Court may then, 
if necessary, extend the time for the furnish- 
ing of the security. 


Where the defendant fails to show cause why 
he should not furnish security, the Cours may 
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under r. 5, direct finally that security be fur- 
nished or in the alternative, under r, 6, direct 
the attachment of the defendant’s property. 
The power of attachment also exists if the 
required security is not furnished. 


The provisions of the Code do not, in 


my opinion, contemplate an appeal from- 


an order directing the defendant to furnish 
security. Rule 6 is omitted from O. XLIII, 
t.1, clause (q). An appeal lies from an 
order of attachment made under r. 6, 


In the present case the order may be 
appoalable so far as itis a conditional order 
of attachment, but such an appeal would be 
necessarily infructuous, because, security 
having in fact been furnished, there is no 
operative order of attachment and the remain- 
der of the order js merely an order for tke 
furnishing of security not appealable either 
under the Code or as a judgment under the 
Letters Patent. 


I agree with my Lord that the appeal 
should be dismissed, 


K. 8. D. Appeal dismissed. 


RANGOON HIGH COURT, 
FIRST CIVIL APPEAL No; 82 oF 1922, 
April 4, 1923, 


Present +—Mr, Justice Lentaigne and 
Mr., Justice Heald, 


BON KWI AND OTHERS—PLAINTIFFS— 
APPELLANTS 
VETSUS 


MAYEK YON AND OTBERS—DEFENDANTS— 
RESPONDENTS, 


Chinese Buddhists~Widow—Succession — Chinese 
Gustomary Law. 


‘Under Ohiness customary law, in cases whera. 
there ars children, a Widow takes no share in her 
deceased husband’s estate. She hag a claim for 
maintenance against the estate, and possibly, in 
certain cases, cortain other claims, but the “estate 
polonga to the children. 
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Appeal against the decree of the District 
Court, Pyapon, in Civil Suit No. 38 of 1921. 

Messrs, Giles and Ormiston, for the Appel- 
lants. 

Mr. Ville, for the Respondents, 


JUDGMENT.—It is admitted by both 
sides that the only question now raised in this 
appeal is whether or nat the wife of a Chinese 
Buddhist is, on his death, entitled to any share 
in his estate. The grounds of appeal alleged 
that the first three appellants were entitled to 
an extra share of the estate, but this ground 
was abandoned at the hearing in this Court. 

The authorities on the subject of the widow’s 
share were considered in the case of Mawng Po 
Maung v. Ma Pyt Ya (1), recently decided 
by this Bench, and the conclusion was reached 
that, under Chinese customary law, in cases 
where there are children, the widow takes no 
share in the deceased husband’s estate, She 
has aclaim for maintenance against the estate, 
and possibly, in certain cases, certain other 
claims, but the estate belongs to the children, 
If she is not maintained, she can of course sue 
the persons in whose hands the estate is, for 
maintenance. 


In the present case, since the deceased was 
a Chinese Buddhist, the Chinese customary 
law would apply to his estate but I would 
hold that the lower Court was wrong in 
finding that the widow was entitled to a one- 
third share of the estate in suit, 


I would, therefore, modify the preliminary 
decree soas to declare that each of the first e 
three appellants is entitled to a one-fifteenth 
share of the estate and the fourth appellant is 
entiled to a one-fifth share. I would order 
that the costs be paid out of the estate before 
partition, 


W. C.A, Decree modified, 


(1) 74 Ind. Oas. 988 ; 2 Bur. L. J. 79 R. 161; (1999) 
A. I R. (R.) 180. 


Von. 149) 
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KASTURIBAI BHRATAR ONKARDAS MARWADI v, G. I. P. RAILWAY COMPANY 


BOMBAY HIGH COURT, 
CIVIL APPEAL No, 314 or 1922, 
December 13, 1922. 


Present :—Sir Norman Macleod, Kt, and 
Mr, Justice Crump. 


KASTURIBAI BHRATAR ONKARDAS 
MARWADI— APPELLANT: 
VErSuUsS 
G. I. P. RAILWAY COMPANY AND 
OTHERS —RESPONDENTS, 


Tort—MWrongful deténtion—Measure of damages— 
Eatravagant claim—Amount awarded substantial— 
Costs. 


Plaintiff sued the G. I. P. Railway and various 
Officials of the Railway Company claiming! Rs, 25,000 
as damages on the ground that she was wrongfully 
detained by the defendants on account of her travell- 
ing in a first olaas compartment of a Railway carriage 
while holding a second class ticket It appeared that 
she had been put into a first class compartment by 
the officers of the Kailway Company. The Court 
having awarded Rs. 1,200, plaintiff appealed. 


Held, (1) that the plaintifi was ontitled to 
damages but it was not a oase in which vindiotive 
damages could be claimed from the Railway Gom- 
not a pany or their servants. 


All that was required was for their Court to show 
by the amount awarded that it considered that the 
action of the Railway Company and their servants 
could not be justifies, and, therefore, it was neoes- 
sary that substantial sum should be awarded, and 
nominal sum. 


“(2) that the amount awarded was a substantial 
sum : 


(3) that the claim as originally made being extra- 
vagant, plaintiff was liable to pay so much of the 
costs which were incurred by the defendants owing 
to the extravagance of her claim. 


Appeal against the decision of Sub- 
Judge, Jalgaon in suit No, 430 of 1990, 


Messrs. Coyajee and D. O. Virkar, for the 
Appellant, 


JUDGMENT.—The plaintiff filed this 
suit against the G.I. P. Railway Co., and 
various officials of the Ry. Co., at Bhusawal 
claiming Rs, 25,000 damages on the ground 
that she was detained at Bhusawal wrong- 
fully by the Railway Co., and its servants, for 
refusing to pay excess fares on account of her 
having travelled in a first class compartment 
with a second class tickets, The faots are prao- 


tically admitted. There 
made owing to certain 


was a mistake 
circumstances, 


The ladies were putinto a first class com- 


partment by the officials of the Railway 
Co., at the Shegaon station between Nagpur 
and Bhusawal. That fact was not sufficiently 
recognised when the party arrived at Bhusa- 
wal, The Judge has found in favour of the 
plaintiff. He has considered the question of 
damages, and has allowed the plaintiff 
Rs. 1,200 damages from defendants 1, 2, 4, 
and 7, that isto say the Railway Co, the 
Railway Guard and the Station Master and 
ths Ticket Collector at Bhusawal, and Rs. 100 
from the Ticket Collector on the ground the 
he had annoyed and insulted the plaintiff and 
used improper language. Undoubtedly, the 
whole case was very unfortunate for all par- 
ties. But it is not one of those cases in which | 
vindictive damages could possibly be claimed 
from the Railway Co., or their servants and 
on the face of it a demand for Rs, 25,000, even 
if everything the plaintiff set out to prove had 
been proved, would be absurd. All that was 
required was for the Court to show by the 
amount awarded that it considered that the 
action of the Railway Co., and their ser- 
vants could not be justified, and, therefore, 
it was necessary that a substantial 
sum should be awarded, and nota nominal 
sum. We think the amount awarded was a 
substantial sum, and that the claim as origi- 
nally made was extravagant. The result 
would be that the plaintiff would have to pay 
so much of the costs which were incurred by 
the defendants owing to the extravagance of 
her claim, The order regarding costs was a 
perfectly proper order to be made in the 
circumstances. The result of her suit has 
fallen short of the plaintiff's expectation, but 
ib is undoubtedly her own fault in having 
exaggerated her claim, If she had demanded 
a reasonable sum of damages against the 
Railway Coxit is possible that the Railway 
Co., would have paid without a suit. But the 
plaintiff having sued for an exaggerated claim 
the Railway Co., was bound to defend the 
case. We seo, therefore, no reason to allow 
the case to go further as in no case do we 
think, after reading the judgment, that the 
amount of damages awarded to the plaintiff 
could be increased, as not being a proper and 
sufficient sum. The appeal is dismissed, 
K, 8, D. Appeal dismissed, 


946 ° 
MASITA BIBI v, KHUDA BAKSH 
ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 141 oF 1921, 
July 6, 1922, 
Present:—My, Justice Sulaiman, 


Musammit MASITA BIBI—PLAINTIPR 
-—APPELLANT 
Versus 


KHUDA BAKSH—DEFENDANT— 
RESPONDENT, 


Oaths Act (X of 1878), 3.9, whether mandatory— Dis- 
cretion of Court—Agreement to refer by agent, validsiy 
of—Agreement io abide by statement of third person, 
whether reference to arbitration—Civil Procedure Ocde 
(Act V of 1908), Sch. II, para. 1. 


Section 9 of the Oaths Aob ig not mandatory and 
under special circumstances the Court has a digore- 
tion to refuse to refer the matter to the referes. 


Wasi.ul-Zaman Khan v. Faiza Bibi, 39 Ind, Cas. 
848 ; 88 All. 131; 14 A. Tu J. 89, followed. 


The agent or vakil of a party may bind the party 
by an agreement under section 9 of the Oaths Aot. 


During the pendenoy of an appeal the parties made 
a statement that the case may ba decided in acoor- 
dance with the statemont of a partioular person, but 
the statements of the parties were not recorded and 
befora the matter could ba referred to the person 
named the defendant male an application that as 
the referea had colluded with the other side he 
desired to withdeaw from the agreement. On this 
the Court mada an order that tha oase should ba 
proceeded with and decidad it on tha merits ; 


Held, (1) that the agreement between the parties 
did not amount toa reference to arbitration within 
the meaning of para. 1, of sohedule II to the Civil 
Procedure Code; 


°(2) that as it was not olear that the statement of 
the referee by which the parties had agreed to ba 
bound was to be on oath or solemn affirmation, the 
agreement did not fall within the scope of section 9 
of the Oaths Act ; 


(8) that in any casethe Court wae not bound to 
refer the matter to the referee as the provisions of 
Saction 9 of the Oaths Aot were not mandatory, 


Appéal from a decree of the Court of Small 
Causes, Allahabad, dated the 30th October 
1920. 


Mr. Mukhtar Ahmad, for the Appellant. 
Mr. Igbal Ahmad, for the Respondent. 


JUDGMENT :—This is a plaintiff’s appeal 
arising out. of a spit for possession of some 
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land by demolition of certain constructions 
made by the defendant. The defendant had 
denied the plaintiff’s title and the main issues 
raised in the case were questions of fact, 
Both the Courts below have dismissed “the 
plaintiff’s claim. So far as the decision on 
the merits is concerned, it is not challenged in 
second appeal before me and ground No. 3, 
taken in respect to the vague decision to 
which the finding has been arrived at, has not 
been pressed, The only point that has been 
strongly contended before me was tbat, in 
view of the agreement arrived at between the 
parties on the 14th of September, 1920, under 
which they had agreed to abide by the state- 
ment of one Mubammad Hadi Hasan, the 
lower Appellate Court was not justified in 
going behind that agreement and disposing of 
the appeal on the merits. 


It appears that, on the 14th of September 


1920, when the learned Judge of the Small 


Cause Court went to make a local inspection, 
a statement was made before him by the 
defendant-respondent on the. one side and by 
the vakil as well as the husbandlof the plaint- 
iff-appellant on the other, to the effect that 
the case should be decided in accordance with 
what Muhammad Hadi Hasan, Mukhtar, had 


? 


stated. On that date, however, no proceeding ` 


was recorded by the learned Jadge of the 
Small Cause Court, Next day, on the 15th 


‘of September, 1920, an application was pre- 


sented by the defendant to the Court to the 
effect that, although he had agreed to the deci- 
sion of the case being left on the statement pf 
Mahammad Hadi Hasan, Mukhtar, thé day 
before, yet inasmuch as he had come to know 
that the said witness was under the influence 
and in collusion with the plaintiff he withdrew 
from the agreement. 
learned Judge of the Small Cause Court 
passed an order that, inasmuch as the defen- 
dant-respondent was nob willing to abide by 
the statement of Muhammad Hadi Hasan, 
Mukhtar, the case should be put up for dis- 
posal, After this, the appeal was argued on 
both sides and disposed of on the merits. 


The point raised on behalf of the plaintiff- 
appellant is that the lower Appellate Court 
should not have allowed the defendant to 
withdraw from bis previous agreement, It is 
first contended this agreement amounted to an 
agreement to refer the matter in dispute to an 


On this application the » 
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arbitration. This, in my opinion, is not correct. 
In the first place, from the way in which the 
agreement is entered in the Bobkar of the 
Court and the application of the defendant 
dated the 15th of September 1920, it appears 
that the parties had agreed to abide by the 
statement of Muhammad Hadi Hasan, Mukh- 
tar, and.not that they had agreed to refer the 
matter in dispute for decision by Muham- 
mad Hadi Hasan, Mukhtar. Futhermore, uo 
application in writing showing the agreement 
to refer the matter in dispute was ever filed in 
Court, nor did the defendant ever apply to 
the Court to refer the matter to Muhammad 

-Hadi Hasan, Mukhtar. The provisions of 
section 1 sub-clauses (1) and (2) of Schedule 
IL ofthe Civil Procedure Code were, there- 
fore, not complied with, I am, therefore of 
opinion that there was no a reference 
to arbitration by Muhammad Hadi Hasan, 
Mukhtar, and accordingly the Court was not 
deprived of its jurisdiction to hear the appeal. 
It is next contended that, even if it be 
not a reference to arbitration, the case fell 
under section 9 of the Oaths Act and strong 
reliance was placed on the case of Chkiddu v. 
Kuar Sen (1), where it was pointed out by 
Aikman, J., that when a party to a suit has 
made a reference of this kind he should not be 
allowed arbitrarily to withdraw himself from 
the reference, specially when that party pro- 
duced no evidence whatsoever to support the 
allegation that the referee had colluded with 
the opposite party. 


‘There are, it appears to me, many difficul- 
ties in the way of the appellant. First of all, 
it is not clear that the agreement between the 
parties was that they would abide by Muham- 

y mad Hadi Hasan’s statement “on oath or 
- solemn affirmation.” Neither the Robkar 
nor the application of the defendant mentions 
this. If they agreed merely to abide by the 
statement of this referee even though not ‘on 
oath or solemn affirmation’ then neither sec- 
tion 8, nor section 9, of the Oaths Act would 
be applicable. Section 9 is by no means 
mandatory and it seems that, under certain 
special circumstances, the Court may have 
discretion to refuse to refer the matter to the 
referee. The way in which section 9 is worded 
is significant, and it says that if any party offers 


(1) 29A. 49; 3 A. L. J. 654; A. W. N. (1906) 280, 
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to be bound by any such oath or solemn affirm- 
ation the Court may tf it thinks fit ask such 
party or witness, etc. It seems to me, there- 
fore, that it was open to the lower Appellate 
Court, if it was satisfied that there was suffici- 
ent reason for it, to refuse to refer the matter 
to the referee. In the present case, inasmuch 
as no judicial proceeding had been recorded, it 
might very well have been that the so-called 
agreement was an informal talk not reduced 
to writing, and, in any case, from the fact that 
the respondent had the very next day with- 
drawn from the agreement and revoked it, I 
am unable to say that the Court was wrong 
in exercising its discretion and in ordering that 
the appeal should be disposed of on the merits, 
The conduct of the appellant herself :also 
shows that she did not insist that the matter 
should necessarily be referred to a referee, No 
application was made on her behalf pressing 
the Court to refer the matter to the witness, 
nor is there any reference in the judgment 
which would go to show that any objection 
was taken on her behalf at the time of the 
argument. 


The case of Chhiddw v. Kuar Sen (1), and 
the previous cases referred to therein, are 
all cases in which the Court had got the 
statement of the referee actually recorded and 
disposed of the case in accordance with it, The 
present case, however, stands on a different 
footing. Here the Court itself did not get the 
statement recorded but has disposed of the 
appeal on the merits. :The question, therefore, 
is whether the Court had jurisdiction to pro- 
ceed inthe way in which ithas done, or 
whether its procedure was illegal or improper. 
Tam unable to say that the Court either had 
no jurisdiction or that it had acted in an im- 
proper manner, 


On behalf of the respondent it was also 
urged that there was no person duly authoris- 
ed who could agree to this reference on behalf 
of the plaintiff and thatit is only the party 
and not her agent who can agreefoa refer- 
ence under section 9 of the Oaths Act. I am, 
however, of opinion that the vakalainama 
executed by the plaintiff gave sufficient autho- 
rity to the vakil to proceed with the case in 
any way he liked, and that, whatever he did 
in the case, was accepted as binding on the 
plaintiff. The case is similar to that of Wasi- 
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ul-Zaman Khan v, Faiza Bibi (2) which is 
also an authority for the contention that a 
party's agent may bind the party by an agree- 
ment under section 9 as much as a party ber- 
self. For the reasons given, however, I am of 
opinion that the decree of the lower Appel- 
late Court cannot be disturbed in second 
appeal, 


The result is that this appeal fails and is 
hereby dismissed with costs including in this 
Court fees on the higher scale. 


Z. K, Appeal dismissed, 
(2) 82 fnd. Cas, 3848 ; 33 A. 181; 14 A, L. J. 88. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No, 1744 or 1920, 
May 5, 1923. 


Present :—Mr. Justice Harrison and 
Mr. Justice Zafar Ali. 


JHUMAN AND OTHERS—PLAINTIFFS 
-— APPELLANTS 
VETSUS 


DULIA AND OTHERS— DEFENDANTS 
RESPONDENTS. 


Bengal Regulation XVII of 1608, proceedings taken 
under, effect of ~Mortgage~ Foreclosure, decree for— 
Redemption, suit for, maintainability of ~Transfer of 
Property Act (IV of 1882), princtples of, applicability 
of, to Punjab. 


The principles of the Transfer of Property Act are 
„applicable to the Panjab, but in order to take advan- 
tage of the provisions of the Aot itis nedessary to 
show that a principle has bean transgressed as oppo- 
ged to the non-observance of presoribed formalities. 


In 1882, defendant who was the mortgagee of the 
land in dispute, took action under Bengal Regulation 
XVII of 1806, alleging that the mortgage-deed con- 
tainod a clause of conditional sale. Notice was duly 
issued and after the expiry of the year of grace defend- 
dant brought a suit for possession as owner, obtained 
a decree and was put in possession of the mortgaged. 
property as owner. As » matter of fact, the mortgage- 
deed did not contain any clause of conditional sale. 
In 1919 the mortgagor brought a suit to redeem the 
property : < 
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Held, that the faot that the mortgage-deed did not 
contain a clause of conditional sale was immaterial, 
as the defendant having obtained a deoree for posses- 
sion as owner, tha mortgage must be deemed to have 
been extinguished and no rights survived to the 
mortgagor. 


Second appeal from the decree of the Addi- 
tional Judge, Rohtak, at Hissar, dated the 5th | 
May 1920, reversing that of the Subordinate 
Judge, 2nd Class, Rohtak, dated the 14th 
October 1919, and dismissing the plaintiffs’ 
suit. 


Mr, Manohar Lal, for the Appellants, 
My, 0. L, Gulati, for the Respondents, 


JUDGMENT,—The facts of this case are 
that in the year 1878 the land in suit was 
mortgaged to the predecessors-in-title of the 


defendants by the father of the plaintiff. The ` 


mortgage was without possession, but in 1879 
the mortgagees were put in possession by the 
Judicial Assistant Commissioner, In 1882 the 
mortgagees took action under Regulation 
XVII of 1806 alleging that the deed con- 
tained a clause of conditional sale, and a 
notice was duly issued and the year of grace 
expired on the 13th of May 1883, As a 
matter of fact, the mortgage contained no such 


` olause and it is’established by Bhag Singh v, 


Basawa Singh (1) that the words used therein 
did not create a mortgage by way of condi- 
tional sale. Inthe same year the mortgagees 
brought a suit for possession and were given 
a decree ‘baibat’ in accordance with which they 
were formally put in possession as owners by 
the Tahsildar. Itis now contended that, inas- 


much as the proceedings under the Regulation "Y 


were irregular and fhe form of the final dearce 
was not that prescribed in O. XXXIV, r. 3 of 
the present Code of Civil Procedure and in the 
Transferof Property Act, the mortgage is still 
alive and the mortgagor has a right to redeém, 
which he can now enforce. Counsel has quoted 
ample authority for his contention, more 
especially Alimea Chowdhuri v. Roshan Ali (9), 
Somesh v, Ram Krishna (3), Narayana Reddi ¥. 


(1) 50 P. R. 1908; 8 P. W. R.1906. 
(2) 80. L.J. 338. 
(8) 270. 705;4 0. W. N. 699; 14 Ind. Deo. (N. 8.) 


. 468, 
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Papayya (4) and Sulig Ram v. Muradan (5) 
and it is clear that had the suit been brought 
where the Transfer of Property Act was in 
force at the time of its institution the decree 
obtained would not debar the mortgagor from 
pursuing bis remedy and redeeming the prop- 
erty, In the Punjab, however, the position 
is quite different. The principles of the 
Transfer of Property Act certainly apply but 
in order to take advantage of the provisions of 
the Act it is necessary to show that a principle 
has been transgressed as opposed to the non- 
observance of prescribed formalities, It was 
clearly the practice at the time the suit in 
question was instituted to bring such a suit 
for possession as owner. Ibis true that the 
judgment speaks of a decree for possession 
being given in lieu of the sum due on the 
mortgage-deed but the decree itself which is 
very brief merely states that a decree ‘baibat’ 
is given. These words mean a decree for 
possession as owner, The fact that the clause 
of conditional sale was not really present is 
immaterial, for the decree was quite clear and 
in accordance therewith the mortgagees 
became owners and were put in possession, 
as such, and have been in possession ever 
since, and cannot now be disturbed. The 
mortgage was extinguished and no rights 
survive in the mortgagor. 


The appeal is dismissed with costs, 
Z. K, Appeal dismissed. 


9 22 M. 188;'8 M. L. J. 205; 1 Ind. Dec. (N. 8.) 
94. 
(5) 25 A. 981; A. W. N. (1903) 20. 


RANGOON HIGH COURT. 


SPECIAL SECOND APPEAL No. 83 oF 1922, 
June 20, 1922, 


Present :—Mr, Justice Maung Kin, 


AUNG KAING SAING AND ANOTHER— 
APPELLANTS 
versus 
MAUNG SAN AND OTHERS — RESPONDENTS. 


Morigage—Gift by mortgagors—Sale by donee— 
Mer rights of —Registration, whether amounts to 
notice, ` 
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The mortgagors, defendants Nos. 1 and 2, remained 
in possession of the land in guit for six years as mere 
squatters paying revenue to Government. They then 
gifted the land to their children, defendants Nos. 8 
and 4, who ocoupted the land, worked it, paid revenue 
thereon for 8 years, and then sold it to defendant No. 6 
who made no inquiries as to their title. Plaintiffs 
mortgagees sued on foot of his mortgage : 


Held (1) that defendants Nos. 1 and 4 had no doubt 
the right to transfer their interast in tha property to 
anybody they pleased ; 


(4) that defendants Nos. 8 and 4 must ba held to 
have taken their property subject to the mortgage in 
favour of the plaintifs if they had legal notice of it 
and defendant No. 5 got nothing more than her 
vendors 1id. 


(4) that as the mortgage was by a registered deed 
the defendants must be deemed to have notice of it 
and plaintiffs wera entitled to suscead. 


Special appeal against the decree of the 
Divisional Court, Tenasserim. 


Mr. Ormiston, for the Applicants, 
Mr, Ginwala, for the Respondents, 


JUDGMENT.—This appeal arises out 
of a suit for a mortgage-deeree upon the 
mortgage of a house and a piece of paddy 
land, effected by the first and second defend- 
ants, 

The controversy before me is in connection 
with the paddy land only, 


The mortgagors remained in possession of 
the land for six years. Up to that time they 
had not acquired the status of a landholder 
under tbe provisions of the Lower Burma 
Land and Revenue Act. They were mere squat- 
fers, paying revenue annually to the Govern- 
ment. The first defendant had to go to the 
civil Jail at the instance of his oreditors, but 
before he did so, he transferred the land by a 
pyatpaing to the third and fourth defendants 
who were his children, The pyatpaing is not 
before me, but the history of the land 
shows that the transfer was made by way 
of an outright gift,as the words used show, 
The third and fourth defendants occup- 
ied the land, worked it, paid revenue thereon 
for three years, and then sold the land under 
a registered deed, to the fifth defendant. 


It is quite clear that, before buying the 
property, the fifth defendant made no enquiries 
into the title of her vendors, A proposal was 
made by one of them, and she relied on what 
he said, and then bought the property. 
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The first question for consideration is whe- 
ther the third and fourth defendants went into 
possession of the land after the rights of the 
first and second defendants had ceased. If the 
question is answered in the affirmative, then 
the plaintiffs will have no further interest in 
the land as mortgagees. But the facts do not, 
in my opinion, justify an affirmative answer. 
As there was a transfer from the first and 
second defendants to the third and fourth 
defendants, whatever the nature of the trans- 
action may have been, this at least is certain 
that the third and fourth defendants went into 
occupation of the Jand in order to work it for 
their own benefit with the consent of the first 
and second defendants, 

That being the case, there was a transfer 
of whatever interost the first and second defend- 
ants hadin the land to the third and fourth 
defendants. That the first and second defend- 
ants had the right to transfer their inter- 
est in the property fo anybody they pleas- 
ad, there is no doubt: See In re Maung Naw v. 
Ma Shwe Hmat (2), What the fifth defendant is 
getting under ber registered deed is also what 
the third and fourth defendants had in the pro» 
porty, that is, mere possessory title, the same 
kind of title as the first and second defendants 
had when they consented to the third and 
fourth defendants going upon the land, There- 
fore, the third and fourth defendants must be 
held to have taken their property subject to 
the mortgage in favour of the plaintiffs, if they 
can be held to have legal notice of it, and the 
fifth defendant gets nothing more or less than 
the third and fourth defendants got from the 
first and second defendants. 


The mortgage was by a registered deed. If 
the fifth defendant had enquired into the 
title of her vendors, she would have discover- 
ed what title they really had in the property, 
and what their predecessors-in-title had, 
and also what they had done with it; 

‘that is to say, they would have discovered 
this registered mortgage and also the 
fact of there having been a transfer from the 
first and second defendants to her vendors. 
But, as I said before, she has not made any 
enquiry whatever, The position then is, she 
had no actual notice of the plaintiffs’ mortgage. 
Can she be held to have constructive notice of 


GQ) 80 Ind Cas 779;8 D, B. R. 227; 8 Bur. D. T. 
19 


the same? There is a Bench ruling by this 
Court in Bank of Bengal v. Aung Tha Hla (2), 
which is now under appeal before their Lord- 
sbips of Privy Council (P. ©. A, No. 149 of 
1920). The appeal is still pending. In the 
meantime, I am bound by the ruling. It is 
there beld that registration amounts to notice, 
That decision must be applied to this case. 
The result is that plaintiffs must succeed. 


There will be an ordinary mortgage-decree, 
not only for the house but also for the paddy 
land. There will be a sale decree in the usual 
terms in respect of the house and the paddy 
land in suit, with costs throughout, 


K, S. D. Appeal allowed. 


(2) 47 Ind. Cas. 174, 


PRIVY COUNCIL. 


APPEALS FROM THE BOARD OF REVENUE, 
AGRA AND OUDH, 


April 10, 1922, 


Present :—-Viscount Cave, Lord Shaw, Lord 
Phillimore, Sir John Edge and 
Mr. Ameer Ali, 


JAI INDRA BAHADUR SINGH — 
PLAINTIFY—APPELLANT 
Versus 


BIJAI RAJ RUNWAR—D&FENDANT-— 
RESPONDENT, 


Oudh Rent Act (XXII of 1886), 8. 107—Reni-free 
grant—Will, construction of—Legatee, whether can 
repudiate terms of Will—Sir Land, meaning of —Privy 
Council record—Courts, duty of. 


R, a Talugdar of Oudh, made a Will which provid- 
ed that in the event of R dying sonless, his brothers’ 
son J shall be the owner and take possession of all 
his moveable and immoveable properties, and that 
his wife B shall get Rs. 500 per mensom from the 
estates in cash besides the Sir landa in her 
possession. Subsequently, R gifted Mausa C to Band 
applied to the Revenus authorities for mutation 
praying that the Mausa may be enterd in her name 
as muafi. After the death of R, J having sued 
to assess the Mauga to rent, B sued for a deolaration 
that she was entitled to hold it for her life rent- 
free ; 
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Held (1) That R intended by hia Will to bequath to 
Ban absolute estate for her life in the ‘ Sir lands 
in her possession ’ and not merely a right of teaancy 
other subordinate interest in them ; 


(2) that in confirmation of his gift of Mauza C to 
his wife B rent-free for her life, R did by his will 
intend to bequeath and did bequeath to her the 
Mauza for her lifa as a proprietor and without any 
liability to have it assessed to rent ; 


(8) that J, who took his interest in the Taluga 
under the Will could not repudiate the condition of 
the Will that Mauza O should be held by B for her 
life rent-free. 


Parbati Kunwar v. Deputy Commissioner of Kheri, 
47 Ind. Cas, 894; 45 I. A. 111; 80 Bom. L. R. 1095; 
50. L. J. 433 ; 24 M, L. T. 292 ; 385 M. L, J. 625516 
A.L. J. 865; 8 L. W. 686; ö P. L. W. 902 ; 28 0. L. 
J. 249 ; 41 A. "541; (1918) M. W. N. 880 ; 280. W, N. 
125 (P. "6. )y distinguished. 


The word Sir as used i in Oudh applies to the land 
frequently assigned to junior branches of a family 
for their support instead of breaking up the estate 
and giving them the ancestral shares to which they 
may be entitled. 


It is the duty of the Court to exercise control upon 
the wholesale inclusion of irrelevant documents in 
the preparation of a record of appeal to the Privy 
Council. 


Consolidated appeals from (a) a judgment 
and deeree of the Board of Revenue for the 
United Provinces of Agra and Oudb, and (b) 
from a decree of the Court of the Judicial 
Commissioner, Oudh, 


Messrs. Dunne, K. O. and A. Jackson, for 
the Appellant. 

Messrs, De Gruyther, K. O., and Kenworthy 
Browne, for the Respondent. 


JUDGMENT.—These are two consoli- 
dated appeals, In the earlier of these appeals 
Rani Bijai Raj Kunwar is the appellant, and 
Thakur Jai Indra Bahadur Singh is the res- 
pondent, It isan appeal from a decree or 
order of the 16th December, 1916, made by 
the Board of Revenue of the United Provin- 
ces of Agra and Oudb in appeal ina suit 
which was brought in the Court of the Depu- 
ty Commissioner of Kheri, on the 19th March 
1915, by the then manager under the Court 
of Wards of the property of Thakur Jai Indra 
Bahadur Singh, then a minor, against Rani 
Bijai Raj Kunwar, to have Rs, 6,542-11-9 
ah as ront on Mausa Chhauch under 


section 107G of Act XXII of 1886, In the 
latter of the two consolidated appeals Thakur 
Jai Indra Bahadur Singh is the appellant and 
Rani Bijai Raj Kunwar is the respondent. It 
is an appeal from two decrees, of the 31st 
January and 80th August 1918, made by the 
Court of the Judicial Commissioner of Oudh 
in appeal in a suit which was brought in the 
Court of the Subordinate Judge of Lakhimpur, 
on the 27th July, 1915, by Bani Bijai Raj 
Kunwar against Thakur Jai Indra Bahadur 
Singh, for adeclaration that she was entitled 
to hold Mauza Chhauch for her life rent-free, 
under her deceased hushand’s Will, and that 
the Mauza was not liable to be assessed to rent 
during her life-time, Itis to be mentioned 
here that a chak, which is within Mauga 
Chhaush, is known as Chak Khakra, That 
chak belongs to other persons ; in Chak Khakra 
neither of the parties to these consolidated 
appeals has or claims interest or title, Where 
Mauza Chhauch is later referred to in this 
judgment, if is to be understood that what is 
referred tois Mauga Chhauch, exoluding Chak 
Khakra, 


After the suppression of the Mutiny of 1857 
the taluga or estate of Mahewa, which includ- 
ed Mauza Chhauch, was, in the Oudh Sum- 
mary Settlement, settled with Gajrang Singh ; 
he died in 1860, and his brother Girwar Singh 
succeeded to the estate. Girwar Singh died 
in 1865, and Balbhaddar Singh succeeded to 
the estate, Balbhaddar Singh died in 1898, 
and, on his death, his widow claimed to be 
entitled to the estate of Mahewa; her 
claim was resisted by Rajindra Bahadur 
Singh, who was Balbhaddar Singh’s son, | He 
claimed to be entitled to tho ostate. These 
conflicting claims resulted in litigation, and 
ultimately the Board of the Judicial’ Com- 
mittee of the Privy Council decided that 
Rajindra Bahadur Singh was entitled to the 
estate, and he entered into possession of the 
Mahewa estate in 1905 or 1906. 


In the first Regular Settlement in Oudh 
Mauza Chhauch (except Chak Khakra) was, 
with plots of cultivated lands in eight other 
Mauzas, recorded under the heading “ sir” as 
in the possession of the widow of Girwar Singh, 
By that entry in the Register ib was mcant 
that Mauza Chhauch and those other plots 
hed been given to her by Girwar Singh for her 
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maintenance. Before the next Regular Settle- 
ment in Oudh the Revenue Authorities decid- 
ed that in future in the Revenue Registers 
only such lands as were actually bome-farm 
lands of the Talugdar should be entered under 
the heading of “ sir, ” and accordingly Mauza 
Chhauch was then entered in the Revenue 
Register as “muafi’—that is, as rent-free 
land. When Raghubans Kunwar, widow of 
Balbhaddar Singh, took possession of the 
Mahewa estate under her claim of title, she 
was ontered in the Revenue Register as 
muafidar of Mauza Chhauch, 


After the decision in his favour of the Board 
of the Judicial Committee, Rajindra Bahadur 
Singhb,on the 26th February 1906, obtained, as 
owner of the Mahewa estate, possession of 
Mauza Chhanch and of all those cultivated 
plots in the eight other villages, 


Rajindra Bahadur Singh, as the owner of the 
estate of taluga Mahewa, had powers to give, 
sell, mortgage or bequeath the taluga or any 
part of if to whomever he pleased, bub his 
widow, should he leave one, would be entitled 
to maintenance suitable to her condition as 
his widow.  Rajindra Bahadur Singh in 1911 
handed over to Rani Bijai Raj Kunwar, his 
wife, possession of Mauza Chhauch, and on the 
lst September 1911, he presented a petition 
to the Revenue Authorities, which, so far as 
is material, was as follows :— 


"1, The petitioner is the absolute owner of 
taluga Mahewa, district. Kheri, and the village 
of Chhauch bearing the ‘kadbast’ (boundary) 
No, 249 forms part of taluga aforesaid, The 
petitioner has all proprietary powers in respect 
of his taluga. 


“9 The petitioner has given the entire 
village of Chhauch to his wife as ‘muafl’. The 
revenue of this village would be paid from the 
income of the taluga and the village would 
always remain in the possession of his wife, 
as revenue-free ‘muaf. 


“3. This application is, therefore, presented, 
and it is prayed that entries regarding muta- 
tion of names in favour of the aforesaid wife 
may be made in the Revenue department as 
herein prayed for and the village may be 
intered as ‘muaf under ol, 6” . 


On that the Tahsildar reported, on the 10th , 
November, 1911, to the Deputy Collector as 
follows :— 


“ Sir, —An application was made by Thakur 
Raj Indar Bahadur Singh, Talugdar of Mahewa, 
to the effect that he had given Mauza 
Chhauch in parganar Kheri to his wife as 
muafi, that its revenue would be paid from 
the taluga, and that it might be entered in the 
name of the Rani as muaf. An enquiry was 
made, A writing from the Talugdar corrobo- 
rates the contents of the application, The 
Talugdar has given Mauza Chhauch to his 
wife, the Rani, as muafi. As no document has 
been executed, mutation proceedings cannot be 
taken, Of course, as reported by the office, 
entries can be made in papers, under clause 6. 
In my opinion, there is-no harm in making 
entires in this way. Under clause 6 A, under’ 
the head of muaf, in the column of remarks, 
these words should be written : “The whole 
of this village has been given by the Talugdar 
to the Rani as “ muafi’”’ for her ‘ maintenance.’ 


- Honce this report is submitted to sanction the 


entires aforesaid, ” 


Thereupon the Assistant Collector made the 
following order :— 


“ Claim for mutation of namesin respect of 
Mauza Chhauch, pargana Kheri. 


ORDER.—"I have no objection to the 
above being noted in the remarks column, 


“(Sd.) M. Abdul Latif Khan, Assistant 
Collector, 1st class, 


11th December, 1912,” 


In the Register relating to Mauza Chhaueh 
it was accordingly entered that the village was 
“rent-free land granted by the zemindar, ” 
and under the heading “ Remarks ” that— 
“The whole of this village is by way of main- 
tenance allowance of Bari Bahu Sahiba (the ` 
Rani Bijai Raji Kunwar) muafi on behalf of 
“Talukadar” (Talukadar). It is not contended, 
on behalf of Rani Bijai Raj Kunwar, that, by 
the petition of the 1st September, 1911, and 
those entries in the Register, any indefeasible 
title in Mouza Chhauch for her life was con- 
ferred on her by Rajindra Bahadur Singh, or 
that he could not thereafter have sued under | 
Act XXII of 1886, as amended by Act 1V of 
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1901, to have rent assessed upon the Mauza, 
but ib is contended on her behalf that the 
petition of the 1st September 1911, and those 
entries in the Register consequent on ,it show 
that it was then Rajindra Bahadur Singh’s 
intention that Rani Bijai Raj Kunwar should 
hold Mauza Chhauch for her life free of 
liability to pay rent, In fact, she held the 
Mauga from 1911 until his death rent-free. 
Rajindra Bahadur Singh died on the Ist 
October 1912. Rajindra Bahadur Singh had, 
on the 14th June 1907, made. his Will, 
which, so far as it is material, is as follows:— 


“WILL : I, Thakur Rajindra Bahadur Singh, 
Talugdar of Mahewa, son of Thakur Sheo 
Singh, resident of Garhi Prasadpur, portaining 
to Mauza Madhaia, pargana and district Kheri, 
declare as follows :— 


“This borrowed life is uncertain, and God 
has not as yet blessed me with ason; but I 
have a daughter, three years old, I have a 
strong hope that He will grace me with a male 
child, Therefore, in order fo avoid a dispute 
in future, I make a Will to the effeot that 
if a sonis born to ms, he will be the 
owner, and take possession ofall my moveable 
and immoveable properties after my death 
that in case I get more sons than one, 
the eldest will be the owner of all my 
estate according to the rule of succession fo 
the ‘gaddi’ and the remaining sons will get 
allowance; that if no male child is born to 
me, then dear Jai Indar Bahadur Singh, alias 
Jbunnu Bhaiya, son of Kunwar Sheo Indra 
Bahadur Singh, who isthe son of my own 
brother, shall be the owner, and take posses- 
sion of all the moveable and immoveable pro- 
perties owned and possessed by me at the 
time of my death, or to which I have a right 
of ownership or possession of any kind, or to 
whioh I may acquire a right in future, without 
the exception of anything or right; that 
Musammat Jai Raj Kunwar, my wife, shall 
get Rs. 500 per mensem from the estate in 
cash, besides the sis” lands in her possession ; 
that my wife shall be the owner, and take 
possession of all my personal goods, such as 
clothes, ornaments, utensils used in eating and 
cooking, articles of decoration of the residen- 
tial house, eto.; that Rs, 250 per mensem shall 
be paid from the estate to my younger brother, 
Kunwar Bheo Indar Behedyr Singh, who is 


living with me upto this time, besides the 

sir lands possessed by him, and both these 
two allowances in cash shall be a charge on 
the estate, and the person in possession of the 
estate shall be liable for the same ; that the 
person in possession of the ` taluka ’ shall be 
responsible to pay Rs. 50,000 for the expenses 
of each of the daughters who may be unmar- 
ried at the time of my death ; that if, God 
forbid, dear Jai Indar Bahadur Singh, afore- 
said, die intestate without leaving a male 
child, then his nearest male heir descending 
from Mahendra Bahadur Singh, Narendra 
Bahadur Singh and Sheo Indar Bahadur 
Singh, will be entitled to succeed to the ‘gaddi’ 
and to be the owner of all the estate,” 


Thakur Jai Indra Bahadur Singh is the 
nephew describedin the Will as Jai Indar 
Bahadur Singh, and Rani Bijai Raj Kunwar 
isin the Will referred to as Musammat Jai Raj 
Kunwar, the testator’s wifo. 


Thakur Jai Indra Bahadur Singh did not 
suceced by right of inheritance to the 
Mahewa estate or to any part of if; his title 
depends on the Will, and such interest in 
the Mahewa estate as he has depends on the 
Will, He took under the Will, and not other- 
wise. On behalf of Rani Bijai Raj Kunwar it 
is contended that under the Will Mauga 
Chhauch (Chak Khakra excepted) passed to 
her for her life free of rent, and that Mauza 
Obhauch will not vest in Thakur Jai Indra 
Bahadur Singh until she had died, and that 
until that event shall have happened Thakur 
Jai Indra Bahadur Singh will not be the pro- 
prietor of Mauza Chhauch within the meaning 
of Act XXII of 1886, as amended by Aot IV 
of 1901, or entitled to sue to haye any rent 
assessed upon that auza, That contention 
depends upon the frue construction of the 
Will, which involves the meaning of words in 
the Will which have been thus translated by 
the official translator : “° That Musammat Jai 
Raj Kunwar, my wife, shall get Rs. 500 per 
mensem from the estate in cash besides the 
sir lands in her possession.” That is the 
official translator's rendering of the vernacular 
words in the Will. Inthe judgment of the 
Board of Revenue of July 1916, the words 
in question are translated thus : “ To my wife 
for life five hundred rupees per mensem 
besides sirat magbuza will be given from the 
estato.” In their Lordships’ opinion the two 
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translations have the same meaning. Sirat is 
the plural of sir, and sirat maqbuza means 
sir lands in possession. It does not appear 
to have been doubted by any of the Courts 
in that the “Sir lands in her posses- 
sion’ passed by the Will to Rani Bijai 
Raj Kunwar as a rent-free estate for her 
life. But the question is, what did Rajindra 
Bahadur Singh mean by “sir lands in 
her possession” in bis Will? That he in- 
tended by his Will to bequeath to Rani 
Bijai Raj Kunwar an absolute estate for her 
life in the “sir lands in her possession” and 
not merely a right of tenancy or obher subor- 
dinate interest in them, and that he intended 
that she alone should be the proprietor of 
those lands during her life, their Lordships 
have no doubt. 


The Courts in India who have had these 
suits before them arrived at different conclu- 
sions as to what Rajindra Bahadur Singh 
meant by the words “sês lands in her posses- 
sion.” The Deputy Commissioner of Sitapur, 
who tried the Revenue Court suit, in reference 
to the words “sé lands possessed by her,” as he 
translated the Will, stated in his judgment 
that— 

“These lash words must be taken to refer 
to the ‘sir’ lands possessed by the Rani at the 
time of the testator’s death. The village in 
suit is not sir land in the strict sense of the 
term, but I think there can be little doubt 
that the word ‘sir’ is used by the testator in a 
loose sense, and signifies ‘land held as 
“guzara, This is not seriously disputed by 
the plaintiff. Itis then clear that the tes- 
tator wished that the defendant should con- 
tinue to hold her ‘guzara ’ land rent-free for 
her life-time. 

He, however, being of opinion that Thakur 
Jai Indra Bahadur Singh was proprietor, and 
was thus entitled to sue to have Mauza 
Chhanuch assessed torent, gave Thakur Jai 
Indra Bahadur Singh a decree assessing the 
rent. From his decree there was an appeal by 
Rani Bijai Raj Kunwar Singh to the Commis- 
sioner of the Lucknow Division, who in his 
judgment stated, in reference to Rajindra 
Bahadur Singh’s Will: 

“ By his Will he bequeathed to his widow 
... and the sir or guzara land.... It had, 
before the Talukdar’s death, been duly entered 
as gusara held rent-free, 


“The present Talukdar, nephew of the late 
Talukdar, who is under the Court of Wards, 
succeeded to the property under the terms 
of the Will, He sues now to have rent assessed, 
ag the rent-free guzara of his aunt, the widow 
of the testator, 


“The Deputy Commissioner has decreed 
the claim. It appears to me that the suit 
should never have been brought, The present 
Taluqdar, as represented by the Court of 
Wards, is willing himself to be benefited by 
the terms of the Will, But he wishes to 
deprive his benofactor’s widow of the benefit 
which was meant accure to her under the same 
Will. We must clearly take it that the defen- 
dant-appollant is entitled under the terms of 
the grant or Will to hold this village rent-free 
for her life.” 


The Commissioner of the Lucknow 
Division dismissed the Revenue Court suit, 
From that decree dismissing the suit Thakur 
Jai Indra Bahadur Singh appealed to the 
Board of Revenue. The Board of Revenue in 
their judgment said : 


“Tt is urged by the respondent that under 
the Succession Act of 1865, she has devised 
(had devised to her) the land held by her as 
sirat magbuza, and the effect was to give her a 
proprietary title for life, Ib is further urged 
that, as the village in suit was held by her 
in the same way as she had held the other 
lands at the time of the Will, that the 
result of the Will also was fio confer on her a 
proprietary grant for life of this village, It 
may be admitted that the words sirat magqbuza 
in the Will were certainly intended to cover 
the rent-free grants held by her at the time. 
of the execution of the Will, The appellant 
argues, however, that there is a great differ- 
ence between a whole village and plots of 
land within a village, however numerous the 
latter might be, and that a whole village could 
not be termed sir, however loosely the word 


is used, and that the fact that the previous 


Talugdar made & separate application in 1911 
about the whole village clearly shows that he 
meant to differentiate if from the otber land, 
and for this argument there is a good deal to 
be said,” 

In the result, the Board of Revenue held 
that section 107G of Act XXII of 1886, as 
amended by Act IV of 1901, applied, and made 
a deeree assessing Mausa Chhauch te rent, 
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From that decree Rani Bijai Raj Kunwar has 
appealed to His Majesty in Council. 


The Subordinate Judge of Kheri, before 
whom the civil suit first came, framed six 
issues, the first of which was, “Is the suit not 
cognizable by the Civil Court?” He held that 
the questions whether the plaintiff (Rani Bijai 
Raj Kunwar) was “entitled to hold the village 
(Mauza Chhauch) rent-free asa life interest 
bequeathed to her under her late husband's 
Will and that she is ‘not liable to assessment 
of rent during her life-time” were exclusively 
for the Court of Revenue, and by his decree 
_ dismissed the suit. Rani Bijai Raj Kunwar 
appealed from the decree to the Court 
of the Judicial Commissioner of Oudh, 
The learned Judicial Commissioners on the 
appeal held that the Civil Court had jurisdic- 
tion to entertain the suit for a declaration of 
Rani Bijai Raj Kunwar’s legal title to Mauga 
Chhauch under her husband's Will, but that 
the Civil Court had not jurisdiction to give 
her a declaration that Mauza Chhauch was 
not liable to be assessed to rent during her 
life-time, and remanded the suit to the Court 
of the Subordinate Judge for the trial of cer- 
tain issues. 


The suit on the remand came before another 
Subordinate Judge, who apparently was not 
himself familiar with the popular descriptions 
in Oudh applied to lands held for maintenance, 
He recorded much evidence on the subject. 
One of the witnesses, who had been for some 
years a Naib-Tahsildar in Lakhimpur, said: 
“ Every sort of cultivated land, whether rent- 
free or assessed to rent, and whether held by 
grantee, or Shankahapdar, and under-pro. 
prietor or ordinary tenant, is commonly called 
sir, I never heard a whole village called as 
sir of any body, though I heard a whole 
village called a guzara of a guzaradar,”’ The 
Subordinate Judge’s comment on the Naib- 
Tahsildar's evidence was: “His evidence goes 
to show tbat when a member of a Talugdar’s 
family cultivates guzara land given to him and 
calls it his sir, others also call it by the sama 
name,” Another witness said: “Thakur Rajin- 
dra Bahadur Singh thought that land given to 
the members of a Talugdar’s family for their 
guzara are called their sir, He considered the 
village Chhauch to be sir of the plaintiff (Rani 
Bijai Raj Kunwar).” There was much other evi- 
dence, and in conclusion the Subordinate Judge 


found that “ the word sir is used in common 
parlance to describe a muafi grant of plots of 
land made to a member of the Talngdar's 
family for maintenance, but that a whole 
village assigned for a similar purpose is not 
called by the name ct sir... I find that the 
words ‘ sirat-maqbuga ' were used in the Will 
in this sense.” 


On the return to the order of remand the 
learned Judicial Commissioners proceeded to 
consider what Rajindra Bahadur Singh meant 
by the term “ sirat-magbuza ” (sir lands in 
possession) which he used to deseribe the þe- 
quest to his wife Rani Bijai Raj Kunwar. They 
considered that the opinions expressed by the 
witnesses on that subject did nob possess any 
particular value for the decision of that ques- 
tion. It has not been shown to their Lord- 
ships that the Judicial Commissioners formed 
an incorrect estimate of the value of that oral 
evidence, The learned Judicial Commissioners 
took, in their Lordships” opinion, safer ground 
for the consideration of that question in 
the history of the manner in which Mauza 
Chhauch had been dealt with since it had 
been settled with Gajrang Singh, and par- 
ticularly by Rajindra Bahadur Singh. They 
also placed great reliance on the introduction 
to the late My. Sykes’s well-known and 
valuable compendium of the Law relating to 
the Talugdars of Oudh, and quoted the follow- 
ing passage which occurs in Mr. Sykes’s 
observations on the various classes of sir in 
Oudh, Mr. Sykes, in discussing that subject, 
stated that :— 


“Amongst the various classes of sir under- 
proprietors who never had the full and exclu- 
sive proprietary right of the whole village is 
the land frequently assigned to the junior 
branches of a family for their support, instead 
of breaking up the estate and giving them the 
ancestral shares to which they were entitled, 
Such appanages are knownin Oudh by the 
name of sir, They also form one and the 
chief class of Jewan Birt, which is a name also 
sometimes applied to this class of sir, Whole 
villages assigned in this way were also called 
Bhayai villages,” 

In support of that statement by Mr. Sykes, 
the Judicial Commissioner quoted a passage 
from Volume I of the Oudh Gazetteer of 1877 
which was published under the authority of 
the Government, and a passage from the 
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Fyzabad Settlement Report of 1880, The 
passage from the Oudh Gazetteer is as 
follows :— 

“Second, it was common to assign to the 
junior branches of a family certain lands for 
their support, instead of giving them the an- 
cestral shares to which they were entitled. 
Such appanages were also known as sir,” 

The passage quoted from the Fyzabad 
Settlement Report runs thus :— 

“938, Sir is in most cases an appanage 
of proprietorship, the lands constituting the 
home-farm ofa proprietor. Itisthe name, 
too, given to the lands assigned to the junior 
branches of a family in lieu to the ancestral 
share to which they ware entitled.” 

The Judical Commissioners did not overlook 
the fact that the passages which they quoted 
from the Oudh Gazetteer and the Fyzabad 
settlement Report had referenee to the 
District of Fyzabad and not to Oudh gene- 
rally. They observed in their judgment : 
“The above quotations refer to the District 
of Fyzabad, but the meaning of the world 
sir, given therein, appears to us clarly 
to'be a meaning which was applied gener- 
ally” in Oudh. Nor did the Judicial Commis- 
gsioners overlook section 108 of Act XXII of 
1886, which enacted how the term “sir” should 
be understood officially in Oudh, In reference 
to that section they said: “The restricted mean- 
ing of the word sir given in Act XXII of 1886 
is a meaning based, tio some extent, upon the 
meaning of the wordin the Province of Agra, 
andis largely the creation of the English 
Revenue Authorities. We consider that the 
learned Counsel for the appellant (Rani Bijai 
Raj Kunwar) is correct in his contention that 
the word sir used by an Oudh man would bear 
the meaning assigned to it by Mr. Sykes and 
would not be confined to the meaning which it 
bears in Act XXII of 1886.” Their Lordships 
see no reason to disagree with that conclusion 
of the learned Judicial Commissioners. 

Referring to the history of taluga Mahewa, 
the Judicial Commissioners correctly stated in 
their judgment that Mauza Chhauch (excepting 
Chak Khakri, which belonged to another and 
distinct family) and cultivated plots in eight 
other villages af the taluga were in the 
possession of Rani Bijai Raj Kunwar at the 
time of her husband’s death; that some 
of those plots had been handed over to her by 
her husdand, Rajindra Bahadur Singh, in 


1907, and the remainder of them in 1908 ; 
that he had instructed the Patwari to have 
them entered in the Revenue Register in her 
name, and that those plots of cultivated lands 
had been entered into the first Regular 
Settlement as the "sir ” of the widow of 
Girwar Singh. The Judicial Commissioners also 
state that the Counsel who appeared before 
them admitted that those plots of cultivated 
lands in the eight villages were sirat magbuza 
and must be given to Rani Bijai Raj Kunwar 
under the terms of the Will, but he contended 
Mauza Chhauch could not pass fo her under 
the description of that Sirat magbuza, The 
Judicial Commissioners came to the conclusion 
thatin 1911 Rajindra Bahadur Singh had given 
Mauza Chhauch (excepting Chak Khakra) to 
Rani Bijat Raj Kunwar as rent-free, and that 
the deseription sir magbuza included Mauza 
Chhauch (less Chak Khakra), and that under 
the Willshe took an estate for her life in 
the taluga free of rent, and they gave her a 
decree declaring that she “ is entitled to hold 
possession during her life of the village 
Chhauch, less Chak Khakra, pargana and dis- 
trict Kheri, under the Will dated the 14th 
June 1907, executed by Thakur Rajindra 
Bahadur Singh the late Talugdar of Mahews.” 
From that decree Thakur Jai Indra Bahadur 
Singh has appealed to his Majesty in Coungil. 

Aftor a careful consideration of all the facts 
in these consolidated appeals, their Lordships 
have come to the conclusions that the words 
strat magbuza in the Will did apply to and 
cover not only sir lands which might be ae- 
curately described as sir, bub also Mauza 
Chhauch(less Chak Khakra), and that Rajindra 
Bahadur Singh in confirmation of his gift of 
1911 to his wife, Rani Bijai Raj Kunwar of 
Mauza Chhauch (less Chak Khakra) rent-free 
for her life, did by his Will intend to bequeath 
and did bequeath, to her Mauza Chhauch 
(less Chak Khakra for her life as a pro- 
prietor, and without any liability fo have 
ib assessed fo rent; and they also are of 
opinion that Thakur Jai Indra Bahadur Singh, 
who takes his interest in taluga Mabewa under 
that Will, and whose only title to any part of 
taluga Mahewa is under that Will, cannot 
repudiate the condition of the Will that Mauza 
Chhauch should be held by Rani Bijai Rani 
Kunwar for her life rent-free. 

It has deen contended on behalf of Thakur 
Jai India Bahadur Singh in these consolidated 
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appeals that the decision of the Bosrdin 
Parbati Kunwar v. The Deputy Commissioner 
of Kheri (1) governs this case, This contention 
was based on a misconception. In that case 
the plaintiff, who sued for an enhancemert of 
rent, was the “proprietor” of the mahal there 
in question within the meaning of section 
107 A of Act XXII of 1386, as amended by 
Act IV of 1901, and-was suing a thikadar 
who held under a lease. In this case Thakur 
Jai Indra Bahadur Singh is not a proprietor 
of Mauza Chhauch or of any part of it, and 
will not be the proprietor while Rani Bijai 
Raj Kunwar continues to be the proprietor 
for her life, and Act XXII of 1836, as amend- 
ed by Act IV of 1901, does not apply. 


Their Lordships will humply advise His 
Majesty that the appeal in which Rani Bijai 
Raj Kunwar is the appellant should be allowed 
with costs, and the decree or order of the 
Board of Revenue of the United Provinces of 
Agra and Oudh of the 16th December 1916, 
be set aside and the decree of the Commis- 
sioner of the Lucknow Division of the 7th 
January 1916, be restored and affirmed, 
and that the appeal in which Thakur Jai 
Indra Bahadur Singh is the appellant be dis- 
missed with costs. 


` In parting with this ease their Lordships 
desire to add one further observation upon a 
matter which in other cases, has often before 
been animadverted upon, but apparently with 
small result, namely, the manner in which 
the record in Thakur Jai Indra Bahadur 
Singh’s appeal has been prepared. When this 
record, which consisted of 1134 pages, was 
received by the Registrar of the Privy Coun- 
cil, it appeared to him that a large part of it, 
consiting of lists of property in tabular form, 
was unnecessary for the purposes of the 
appeal, and he communicated this view to the 
London Solicitors with a suggestion that 
Counsel should be consulted as to elimin- 
ating this portion of the printed book, Asa 
result, the parties agreed between themselves, 
on the advice of their Counsel, to omit 
over 800 pages, which were taken out of the 
books and not referred to again, and this 


(1) 47 Ind. Oss. 894; 45 I. A. 111; 20 Bom. 
L. R. 1095 ; 5 0. L. J. 488; 94 M.L, T. 292; 85 M. 
L. J. 525; 16 A. L. J. 865; 80. W. 686; 5 P.L. 
W. 302; 280. L.J. 249; 41 A. 541; (1918) M. W. 
N. 880; 23 O. W. N. 125 (P. 0O) 
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shows that they should never have been 
included. The persons primarily responsible 
for this reckless waste of money were no 
doubt Thakur Jai Indra Bahadur Singh and 
his advisers in India, and had he won the 
appeal he would certainly not have received 
any costs in respect of this part of the record, 
But, at the same time, their Lordships think 
that a duty lies upon the Court to exercise 
control upon the wholesale inclusion of irrele- 
vant documents, a duty which in this case was 
certaintly nob performed. A few weeks 
ago, in another appeal from the same 
Court, their Lordships drew attention 
to the fact that the record contained at least 
781 unnecessary pages, and they do so again 
with the earnest hope that the Judges of the 
Court of the Judicial Commissioner will take 
such steps as will prevent in the future the 
continuance of what their Lordships consider 
& scandal and a hindrance to the proper ad- 
ministration of justice. 

Messrs. James Gray & Son, Solicitors for 
the Appellant, 

Messrs. T. L, Wilson & Co, Solicitors for 
the Respondent, 


K, 8. D. Appeal alowed 


CALCUTTA HIGH COURT, 
SECOND CIVIL APPEAL No, 881 oF 1920. 
July 10, 1922, 


Present :—Mr, Justice Richardson and 
Mr, Justice Suhrawardy. 


SARAT CHANDRA DAS—DEFENDANT 
APPELLANT 
VETSUS 


Sm, SARAJINI RUDRAJA~PLAntire 
RESPONDENT, 


Registration Act (XVI of 1908), s. 17 (2) (vi)—Com- 
promise deed— Agreement to lease—Agreement smbodied 
in decree— Registration. 


A compromise incorporating an agreement by way 
of lease is inadmissible in evidence unless registered 
even though it has been embodied in a deeree. 
Suob an agreement is not within the exception con- 
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tained in sub-section (2), ol. (vi) of section 17 of 
the Registration Act. 


Hemanta Kumari Debi v. Midnapore Zemindari 
Company Limited, 53 Ind. Cas. 584; 46 I. A. 240; 47 
C: 485; 24 O. W. N. 177; 87 M. L. J. 895; 1TA D. J. 


1117. (1920) M. W.N. 66:97 M.D. 9 42. 11 L. W. 
801; 81 ©. L. J. 298; 22 Bom. L. R, 488 (P.O); 
followed. 


Pranal Annee v. Lakshmi Annee, 26 I. A. 101 8 C. 
W. N. 485; 22 M. 608; 1 Bom. L, R. 894; 9 M. L. J. 
147; 7 Sar. P. O.J. 516; 8 Ind. Deo. (N. S.) 963 
(P. O.), distinguished. 


Appeal against the decree of the Subordi- 
nate Judge of Sylhet, dated the 6th April 


1920. 
TUDGMENT. 


Suhrawardy, J.—The facts of this case 
may be shoritly stated, 


The owner of Taluk Kalim Raja granted a 
patmi of certain lands in the taluk to Sachu 
Ram who went into possession. In 1905 
Ichamoyi, the mother, and Mandakini, the 
daughter, of the talukdar brought a suit 
against Sachu Ram, alleging in effect that the 
grant nominally made to hlm was for their 
benefit and praying for an account of the pro- 
fits of the paint, The suit ended in a compro- 
mise, dated 16th December 1905, under which 
Sachu Ram admitted that the patmi right was 
in the plaintiffs and agreed to hold possession 
of the lands as their tenant at an annual rent 
of Rs, 42-8-0, Provision was also made for the 
payment of arrears of rent: that rate, A 
copy of the petition of compromise is on the 
present record, but no copy of tbe decree in 
the suit of 1905 has been filed, the record of 
that suit having, it is said, been destroyed by 
fire The Courts below have referred, bow- 
ever, to an entry in the general Register of 
suits showing that the suit was decreed in 
accordance with the petition of compromise 
and are of opinion that the petition was incor- 
porated in the decree. Regard being had to 
the usual practice in such cases, I see no 
reason to dissent from that opinion, 


The plaintiff in the present suit has purchas- 
ed Mandakini’s share in the patni and claims 
arrears of rent af the compromise rate for the 
years 1822-1824 and part of 1325 (roughly 
1915-1918). The representatives of Ichamoyi 
are impleaded as defendants. The claim 
was resisted by the principal defendant 
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(Sachu: Ram's son and successor) on 
several grounds, the main defenee being that 
the relationship of landlord and tenant 
between the parties had not been established. 
The Courts below have rejected the defence 
set up and given the plaintiff a deoree for his 
share of the rent atthe rate claimed. The 
appellant before us is the principal defendant 
or the defendant, as I shall now call bhim, 

The only other fact requiring mention is 
thai the lower Courts have found that rent 
was paid by the defendant or his father at 
the compromise rate up to the year 1318 
(1911), 


The argument turned 'on the legal effect of 
the unregistered petition of compromise and 
the decree based thereon, For the plaintiff it 
is not disputed that the petition embodies an 
agreement operating as a demise and is, there- 
fore, a lease within the meaning of the Registra- 
tion Law, Being a lease reserving a yearly rent, 
H should have been registered under section 17 

(d) of the Registration Act of 1877. 
Tna section 49 "no document required by 
section 17, to be registered shall,” if not regis- 
tered, affect any immoveable property com. 
prised therein “or be received as evidence of 
any transaction affecting such property.” 

The defendant has throughout maintained 
that the agreement on which the plaintiff 
founds being inadmissible there is no eyi- 
dence on which the Courts below could hold 
that he was a tenant under the plaintiff hold- 
ing on the terms of that agreement. 


For the plaintiff it was argued, firstly, that 
an agreement incorporated in a decree does 
not require registration, and, secondly, that the 
Courts below were right in holding, on the 
authority of their Lordships’ decision in 
Mahomed Muza v, Aghor Kumar Ganguli (1), 
that the plaintiff was entitled in equity to 
the rent which he claims on the footing that 
the agreement, if not formally implemented, 
had been carried out and acted upon, 


In reference to the first contention, Pranal 
Annee v, Lakshmi Annee (2), was cited for the 


(1) 28 Ind. Cas. 980 ; 421, A. 1 ; 420. 801; 190, 
W. N. 250; 17 Bom. L, R. 490; 210. L. J. 981; 28 
M. L. J. 548 ; 18 A, T J. 929; mo L. T, 148; 2 L. 
W. 258 ; (1915) M. w a eat (Pp. © 

(2) 26 I A. 101 ; . N. re 22 M., 508; 1 
Bem. L. R. 994; 9 wL Ma 147 ; 1 Bur. . P. 0.1. 
616 ; 8 Ind. Deo. N. 8. 863 3 (P. O.). 


Vou, 79] 
SARAT CHANDRA DAS V, SARAJINI RUDRAJA 


plaintiff and Hemanta Kumari Debi v, Midna. 
pore Zemindari Company (3) for the Defen- 
dant. 

In my opinion, the question is co.ciuded by 
the reasoninig of their Lordships in Hemanta 
Kumar's case (8), In Pranal Annee’s case (2) 
their Lordships were not dealing with the 
case of a decree incorporating an agreement by 
way of lease which, under ol. (d) of section 
17, and section 49 of the Act of 1877, and the 
present Act would not be admissible in 
evidence unless registered. Under the terms 
of section 17, as it stands in both those 
Acts, such an agreement is not within the ex- 
ception now contained in sub-section (2), cl, 
(vi), which says that nothing in els. (b) and (o) 
of section 17 [omitting therefore cls. (a) and 
(d)] applies to any decree or order of a Court. 

The compromise agreement in the present 
case operated as a demise and should have 
been registered. Not having been registered 
it is prima facie inadmissible in evidence as a 
lease. 


The decision of the Courts below in the 
plaintiff's favour purports, as I have said, to 
be based on the equitable doctrine to which 
their Lordships adverted in Muhomed Musa v, 
Aghore Kumar Gangult (1), and Malraju 
Lakshmi Venkayyama v. Venkata Narasimha 
Appa Rao (4), In this appeal reliance was 
placed on the defendants behalf on the 
recent decision of Rankin, J., in Sanjib 
Chandra Sanyal v. Santosh Kumar Lahiri (5), 

Ii the present case, however, admits of a 
decision in the plaintiff’s favour even on the 
assumption that the agreement in the suit of 
1905 is not admissible either as a lease or as 
evidence of an oral agreement to the same 
effect, it is unnecessary tio discuss the debated 
questions or to express any opinion in regard 
to them. 


Here, if the agreement in question is inad~ 
missible as a lease, it is still, in my opinion, 


(3) 58 Ind. Cas. 584; 46 1. A. 240; 47.0. 485 : 24 
C. W. N. 177; 37 M. L.J. 625; 17a. L. J. 1117; 
(1920) M. W. N. 66 ; 27 M. L. T. 42 ; 11 L. W. 801; 
810. D. J. 298 ; 32 Bom, L. R. 488 (P. O). 

(4) 84 Ind. Cas, 921; 48 1. A. 188; 89 M. 503; 900. 
W N. 1054; 14A. L J. 797 ;81 M. L. J. 58; (1916)° 
QM. W N. 53: 320M. L.T. 37:4. W. 58; 18 Bom. 
L. R. 651 ; 24 C. L. J. 279 (P.O). 

(5) 69 Ind. Oas, 877 ; 26 O. W. N, 829; 49 O. 507; 
11999) A. I. R. C. 486. 
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admissible in evidence so far as it contains an 
express admission by the defendant in the 
suit of 1905 of the title of the plaintiff in that 
suit as painidars. In respect of such admis- 
sion, the agreement, if it comes at all within 
section 17 of the Registration Act, would {all 
within ol. (6) or el. (c) and the exception in 
sub-section (2) (vi) would apply to it. The 
Courts below have found that rent at the 
rate now claimed was paid for a number of 
years to the plaintiffs in the suit by the pre- 
sent defendant or his father. Itis true that 
there was no change of possession, The de- 
fondant was in possession before the suit and 
he continued in possession after the suit, but 
he attorned to the plaintiffs, one of whom is 
the predecessor of the present plaintiff. 


These being the facts, the case of Ameer Ali 
v, Yakub Ali Khan (6), which was not referred 
fo in the argument but to which my attention 
has since been called, would seem to be 
authority for saying that the relationship of 
landlord and tenant between the parties is 
established and that the rent due is that 
which the defendant bas been paying, 


I may add that I do not know whether 
the defendant appreciates his position, In 
view of the admission made in the agreement 
in the suit of 1905, if he is not a tenant, he 
would appear to be a mere trespasser liable 
as such to be ejected. 

Without endorsing all the reasons given in 
the judgments of the Courts below, 1 am not 
satisfied that the conclusion which those 
Courts have reached is erroneous and, in 
my opinion, therefore, the appeal should be 
dismissed with costs, 


The cross-objection of the plaintiff is not 
Pressed and is, therefore, dismissed without 
costs, 


Richardson, J.—I agree, 
Appeal dismissed, 


25 Ind. Cas, 509 ; 410, B47 : 19 O. L. J. 498, 


N. H. 0, 
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LAHORE HIGH COURT. 


FIRST CIVIL APPEAL No, 2 op 1922, 


July 23, 1923, 


Present :—Mr. Justice Abdul Raoof 
and Mr. Justice Fforde, 


MUHAMMAD SHAFI AND ANOTHER 
~—DEFENDANTS—APPELLANTS 
YE sus 


Mi, KALSUM BI AND OTHERS— PLAINTIFFS 
AND DEFENDANTS— RESPONDENTS, 


Muhammadan Law--Minor—Mother, sale by, of 
minor's properiy, validity of—Parda nashin lady, 
transfer by ~Fraud—Burden of proof. 


Under the Muhammadan Lawa mother has no 
power to dispose of immoveable property belonging 
to her minor children, and a sale of such property by 
the mother is ab initio void. 


Imambandi v. Mutraddi, 47 Ind. Oas. 618; 450. 
818: 86M. L. J. 422; 16 A. L. J. 800; 24M. D. T. 
830 ; 29 O. L. J. 409 ; 23 0. W. N. 60; 6 P. D. W. 276; 
20 Bom. I» R. 1022; (1919) M. W. N. 91; 95L. W. 
518 ; 45 I. A. 73, followed. 


Ifa transferee from a parda nashin lady comes into 
Court to enforce a deed executed by her, it lies upon 
him to prove that it was obtained from her fairly, 
that the terms of the desd were explained to her, 
that she had independent advice before executing the 
deed, and that she had benefited by it. 


On the other band, when a parda nashin lady comes 
into Court as a plaintiff with specifio allegations of 
fraud and decaption it lies upon her to make outa 
prima facie case before the transferee oan be called 
upon to show thatthe deed had been properly ob- 
tained from her. 


Nanshari Begum v. Intisar Begum, A. W. N. (1899) 
25 ; Kalee Perchad Tewarree v. Rajah Sahib Pershad 
Seer, 12 M. 1. A. 283; 12 W. R.6(P.0.); 23 B. L. R. 
111 (P. 0.); 2 Buth P. O. J. 245; 2 Sar. P. 0.3). 439; 
20 E. R, 845; Behari Lal v: Haluba Bibi, 8 A. 267 ; 
A. W. N. (1896) 91 ; 6 Ind. Deo (N. S.) 68; Moonshee 
Busloor Ruheem v. Shumsoon Nissa Begum, 11 M. 1. 
A. 551; 8 W. R. 8 (P. 0.); 2 Suth. P. O. J. 59 ; 2 Bar 
P. 0. J. 259 ; Marsh 296 ; 20 E.R. 208, (P. 0.), relied 
on. 


Shambati Koeri vw. Jago Bibi, 29 O. 749; 2917. A. 
127; 6 0. W. N. 682; 4 Bom. L R. 444; 8 Sar. P.O, 
J. 304 , distinguished. 
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First appeal from the deerea of the Senior 
Subordinate Judge, Delhi, dated the 6th June 
1921, decreeing the claim. 


Dr, Sir Muhammad Igbal, for the Appel- 
lants. 

Messrs, Asiz Ahmad, Ghulam Rasul and 
Mohsin Shah, for the Respondents. 


JUDGMENT —Thbis appeal has arisen out 
of a suit brought by Musammat Kalsum Bi and 
others for the cancellation of two sale-deeds 
executed by her and others in favour of the 
appellants Mahomad Shafi and Abdul Rashid. 
The parties to the suit belong to a class of 
Musalmans called Punjabi Mahommadans. 
They carry on trade and are well-known for 
their keen business instinct. Besides carrying 
on trade some of them own lands and houses 
also, ‘The pedigree-table given in the judg- 
ment of the Trial Court shows the re- 
lationship between the parties concerned in 
this appeal, Abdul Rashid, Mahomad Shafi 
and Riaz-ud-Din were three brothers being 
the sons of Aziz-ud-Din. Riaz-ud-Din had 
married two wives, By his first wife Mus- 
sammat Mohd-ul-Nisa, who pre-deceased him, 
he had two sons and two daughters, namely, 
Bashir-ud-Din, Shuja-ud-Din, Musammat 
Sughra Jan and Mussammat Ashraf-ul-Nisa. 
By his second wife Musammat Kalsum Bi he 
had five children, namely, Iqbal Ahmad, son, 
and Musammat Mussart Begum, Musammat 
Kudsia Begum, Musammat Amat-ul-Basit 
and Musammat Zubaida Begum, daughters. 
Riaz-ud-Din died on the Sth of March 1914, 
In the year 1913, in his lifetime, he stood in 
need of money to pay off certain oreditors, 
Under a deed, dated tha lst of July 1913 he 
borrowed Rs. 6,000, from his wife Musammat 
Kalsum Bi. The document was written in the 
sbapeof a conditional sale-deed, Musammat 
Kalsum Bi had to go fo Lahore to her brother 
Sheikh Muhammad Naki, an Honorary Magis- 
trate, to got money from him in order to pay 
her husband Riaz-ud-Din. On her arrival 
at Lahore she did not find her brother there 
but succeeded in raising Rs, 2,000 in his 
absence and returned to Delhi. Later on, Sheikh 
Muhammad Naki went to Delhi and handed 
over to his sister on the llth of July 1913, 
six currency notes of Rs. 1,000 each out of 
which the balance of Rs, 4,000 was paid to 
Riaz-ud-Din. Sheikh Muhammad Naki obtain- 
ed a written receipt from his sister, Musammat 
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Kalsum Bi, who signed it with her own pen 
in Persian character. Thisis translated and 
printed at page 8 of the paper-book in First 
Appeal No, 2784 of 1915. Shortly after this, 
the joint property of the three brothers was 
partitioned and one-third waa alloted to each 
of the brothers. On the death of Riaz-ud-Din 
the property conditionally sold to Musammat 
Kalsum Bi was mutated in her name, in spite 
of objections raised by her step.sons, There- 
upon Bashir-ud-Din and Shuja-ud-Din, the 
step-sons, brought a suit against her for the re- 
covery of their share (28/96 ths.) of inheritance 
in the property left by their father. That suit 
was resisted by Musammat Kalsum Bi on the 
ground that the property had been sold to her 
absolutely for Rs, 6,000 by a sale-deed, dated 
the Ist of July 1913, Mr, Dundas, the District 
Judge, however, held that the property bad 
been only conditionally sold as a security for 
the Rs. 6,000 lent by her to her husband 
Riaz-ud-Din, It was found by the learned 
District Judge that a sum of Rs. 7,400 was 
due to Musammat Kalsum Bi, namely, 
Rs. 6.000 paid by her under the conditional 
sale-deed and Rs. 1,400 which she had paid 
to Musammat Muhammadi Jan and Musam- 
mat Shamas-ul-Nisa fo adjust she partition 
of the property in suit. A decree was passed 
in favour of the plaintiffs on the 29th June 
1915 for joint possession by redemption of 
28/96 ths. of the property in suit on payment of 
28/96 ths, of Rs. 7,400, 2. 6., Rs. 2, 158-5-4, toge- 
ther with the defendant’s costsin this suit, 
Against this decree Musammat Kalsum Bi 
filed an appeal in the Chief Court which was 
registered as First Appeal No, 2784 of 1915. 
Under the conditional sale-deed of the 1st of 
July 1913, to which the litigation just referred 
fo related, four properties were mortgaged, 
namély :— 
+ (1) 1[8rd of a house called Jamanwala. 
(2) 1[3rd of a house called Nibwala, 


(8) 1/8rd of two plots of agricultural land 
in Chandrawal Chah Dhanishmand 
Khan. 


(4) 1|8rd share in a garden called Dolawa 
in Ladhaura Kalan, 


In addition to the first appeal pending in 
the Chief Court Musammat Kalsum Bi was 
carrying on litigation against her husband’s 
brothers, both in the Civil and the Revenue 
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Courts. She had brought two suits for ae- 
counts——one in the Revenue Court and the 
other in the Civil Court. On the 380th of 
August 1918 Musammat Kalsum Bi on her 
own behalf and as the guardian of her minor 
children, Iqbal Ahmad, Musammat Mussarrat 
Begum and Musammat Kudsia Begum, exe- 
cuted two sale-deeds in favour of Abdul Rashid 
and Muhammad Shaf in respect of their 
shares in the entire property left by Riaz-ud- 
Din, Musammat Amat-ud-Basit, Musammat 
Zubaida Begum, her adult daughters, Bashir- 
ud-Din. Shaja-ud-Din, and Mumtaz Ahmad 
also joined her in the execution of the deeds by 
whioh they transferred their shares in the 
estate. As the Mumtaz Ahmad had purchased 
the shares of Musammat sughra Jan and 
Musammat Ashraf-ul Nisa, the step-daughter 
of Musammat Kalsum Bi, ho as their represen- 
tative-in-interest joined in executing the sale- 
deeds in respeot of their shares, Thus Abdul 
Rashid and Muhammed Shafi acquired the 
whole of the estate left by Riaz-ud-Din, The 
list of the property sold to Abdul Rashid is 
translated and printed at page 5 of the paper 
book in Civil Appeal No. 2 of 1922 as list “A 
and the list of the property sold to Muhammad 
Shafi is translated and printed at page 4 of 
the paper-book as list ‘B’. The considera- 
tion for tbe sale in favour of Abdul Rashid 
was Rs, 8,975 and that for the saledeed in 
favour of Muhammad Shafi was Rs. 5,475 as 
stated in the two sale-deeds. Under one of 
the conditions entered in the two sale-deeds 
Musammat Kalsum Bi accepted the correct- 
ness of decision of Mr. Dundas and undertook 
to present an application to the Chief Court 
for the withdrawal of the appeal. 


The suit which has given rise to this 
appeal was instituted on the 19th of 
Mareh 1919 by (1) Musammat Kalsum 
Bi, (2) Iqbal Ahmad, minor son, (3) Mu- 
sammat Kudsia Begum, and (4) Musammat 
Mussarat Begum, minor daughters of Riaz-ud- 
Din, through Muhammad Sultan, (5) Musam- 
mat Amat-ul-Basit, and (6) Mussammat 
Zubaida Begum principally against the two 
vendees Abdul Rashid and Muhammad Shaf, 
and Shuja-ud-Din, Bashir-ud-Din, Mumtaz 
Ahmad, Musammat Sbamshad Jan and Mu- 
sammat Putli Jan as pro forma defendants. 
The last named two defendants here implead- 
ed because they were said to have obtained 
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a contract for sale from Abdul Rashid 
and Muhammad Shafi in respect of a portion 
of the properties purchased by them. As 
already stated, the suit was for the cancel- 
lation of the two sale-deeds on the grounds 
mentioned in the petition of the plaint. Those 
grounds are set forth in paragraphs 4 and 5 of 
the plaint in the following words :— 


“4, Defendants Nos. 1 to 5 deceived the 
plaintiffs saying that the property entered in 
paragraph No. 2 of the plaint,a plot of cul- 
turable land known as Lariwali, which is 
muafi, measuring bighas 5 8 entered at 
khewat No. 2, khatauni No. 28, with a well 
situate at Mauza Sadhaura Kalan, are of a 
very small value, and that therefore all the 
disputes should be settled. Accordingly, the 
property entered in the list A was sold to 
Abdul Raghid for Rs. 8,975-13-0 and the prop- 
erty in the liss B was sold to Muhammad 
Shafi for Rs. 5,475-13-0 under deeds dated 
the 80th August 1918. 


“65, The plaintiffs and the minors were 
deceived. Defendants Nos. 5 and 6, having 
taken advantage of the fact that the plaintiffs 
were inexperienced and parda nashin ladies, 
got the property which was of very high value 
sold to them for a very low price and also got 
such conditions as were never accepted bv 
the plaintiffs entered in the sale-deed. A 
heavy sum was shown as due to Mumtaz 
Abmad. All these proceedings were fictitious, 
The plaintiffs were never imformed of them.” 


In paragraph 10 the plaintiffs prayed that 
it might be declared that the documents in 
question had been got executed through fraud 
and were unauthorised aad detrimental tio the 
interests of the minorsso far as they con- 
cerned them and that they be cancelled as 
against all the plaintiffs. The suit was 
resisted by the defendants on various grounds, 
The jawab-i-dawa of the defendants Muham- 
mad Shafi and Abdul Rashid is printed at 
pages 6 and 67 of the paper-book and contains 
the following plea on the most material 
questions arising for decision in the case :—~ 


“The plaintiffs were not deceived in any 
way. According to law the plaintiffs should 
state distinctly in the plaint what fraud was 
exercised on them and how it was exercised. 
The petition of plaint is liable to be amended. 
The plaintiffs may be directed to state the fraud 
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mere in detail and also state the conditions 
which were not accepted by them (plaintiffs) and 
which were got entered in the deed according tio 
their statement. Plaintiff No.1 is a literate and 
an intelligent woman. She bas often chances 
of litigation, She understands matters fully. 
There was conversation with plaintiff No. 1 
and other plaintiffs who after duly consulting 
the matter and fully enquiring about the price 
got the sale-deed registered in favour of defen- 
dants Nos, 4 and 5, The receipt for the ear- 
nesi-money was executed on the 13th August 
1918, The sale-deeds were registered on the 
31st August 1918, The receipt marked D. I. 
is attached to this jawab-1-dawa. Moreover, 
plaintiff No. 1 sent a notice marked D, II to 
defendant No, 4 on the 11th December 1918 
and a notice marked D, ILI to defendant No. 5 
making a demand for the money and the 
hundis executed in lieu of the earnest-money 
and recovered the amount of the hundis from 
defendant No, 4. The sale-deeds bear the 
signatures of the plaintiffs’ advisers and rela- 
tives. The sons-in-luw of plaintiff No, 1 and 
the husbands of plaintiffs Nos, 5 and 6 identi- 
fied them at the time of registration.” 


It was also pleaded that the sale was for 
the benefit of the minors and that the other 
adult co-sharers had executed this sale-deed 
after due consideration for their own benefit 
as woll as for the benefit of the other plaint- 
iffseminors who are their descendants and 
sisters and that they were bound thereby 
according to law. Defendants Nos. 6 and 7 
disclaimed all connection with the property in 
suit and itis admitted before us that they 
dropped out of the suit and had no concern 
with it. The other defendants supported the 
plea urged by Muhammad Shafi and Abdul 
Rashid. On the 8th of July 1919 the Court 
made the following order which is translated 
and printed at page 72 of the paper- book :-— 

“ The plaintiff contends that she was deceiv- 
ed. But she has not stated what sort of 
fraud has been practised on her. It is, there- 
fore, her duty to file correct and detailed 
plaint * * * *,” 

In compliance with this order Musammat 
Kalsum Bi filed a further statement of her 
claim setting out the points regarding which 
the fraud was alleged to have been practised: 


“(1) It was stated with regard to the prop- 
erty that it was of a very small value, thay 
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the value for which it was being sold was 
much more than the market price. 

“(2) No mention about the payment of 
any item to Mumtaz Ahmad was made to 
plaintiff No. 1, 

“(8) Plaintiff No. 1 never agreed that she 
would withdraw from her appeal case pend- 


“ ing in the Chief Court of the Punjab. 


4 


“(4) Every undue advantage was taken of 
the fact that plaintiff No. 1 wasa parda 
nashin lady, She trusted the defendants and 
put her signature on the document. She did 
not understand all the conditions,” 


The defendants Muhammad Shafi and 
Abdul Rasihid filed an aditional jawab-i dawa 
to meet the case set up by the plaintiff Mu- 
sammat Kalsum Bi in which they stated that 
the plaintiff, having herself fully ascertained 
from her sons-in-law, other reletives and 
advisers, tho value of the property, had sold it 
for the highest market-value; that she knew 
all about Mumtaz Ahmad; that she had agreed 
to withdraw her appeal pending in the Chief 
Court, and that, although the plaintiff was 
apparently a parda nashin lady, she was literate 
she had been fighting cases ; she bad in every 
way obtained full information from her advisers 
and relatives and that she fully understood all 
the terms of the sale-dead, Before issues were 
framed in the case the appeal of Musammat 


.Kalsum Bi (Civil Appeal No. 2784 of 1915) 


came up for decision before the High Court on 
the Yth of February 1920, and ib was urged on 
behalf of the respondents that, in consequence 
of a compromise, the terms of which were in- 
corporated in the deeds of sale Musammat 
Kalsum Bi had agreed to withdraw the appeal 
and that, therefore, it could not be heard. 
Musammat Kalsum Bi’s Counsel replied that 
the sale-deeds were being contested. Thereupon 
the learned Judges before whom the appeal had 
come up for decision directed the Court to take 
evidence, and decide whether a valid agree- 
ment had been arrived ab betwen the parties 
under which Musammat Kalsum Bi bad 
agreed to withdraw the appeal. By consent 
of parties evidence was recorded in the inquiry 
held according to the orders of the High Court 
and the evidence taken in the inquiry by con- 
sent of parties was to be read as part of evi- 
dence in this case, On the 18th of January 
the statement of Abdul Bashid, defendant No. 4, 
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was recorded under O. X, rr. 2 and 8, Civil 
Procedure Code, and he made the following 
statement whieh is tobe found printed at 
page 86 of the paper-book :— 

“The prisa of the property at the time of 
the sale was the same for which it was pur- 
chased. I did not purchase property of a 
higher prico in 1918. The price of the prop- 
erty has not risen as yot and is the same as 
before, The conditions given in the sale-deed 
were settled with Musammat Kalsum Bi, 
The same conditions as were settled were got 
written in the deed. The sale-deed was read 
over and her sons-in-law were present, 
Local Commissioner was appointed by Kasi 
Fazl-ul-Rahman, Revenue Assistant They 
got a settlement made. Muhammad Mian 
was also one.of the persons who got the settle- 
ment made, An agreement was made to sell 
a plot of 5,000 yards to Musammat Chhamma 
Jan for Rs, 15,000, a receipt was executed, 
but she made & refusal. The planitiffs had a 
share according to Muhammadan Law before 
the sale. Raiz ud-Din had 1|3rd share.” 


Counsel for the plaintiff Musammat Kal- 
sum Bi, on the same date, made the following 
statement which is to befoundon the same 
page !— 

“The defendants took advantage of the 
fact of Musammat Kalsum Bi and the 
other females, vendors, being parda nashin 
ladies and said that, in spite of the property 
being of a small value, they were giving the 
price asked for from them. The females 
agreed, being thus deceived. But such condi- 
tions as were not settled were got entered in 
the sale-deed. The sale is quite adverse to the 
rights of the minors. Hence it is prayed that 
it might be derlared null and void. Musam- 
mat Kalsum Bi is prepared to give back the 
money received by her.” 

The following issues wers framed by the 
Court, after recording the statements of the 
parties, namely :—~ 

(1) Was the sale made for the benefit of the 

minors ? 


(2) Was the sale got made after the plaint- 
iff had been fully informed of its 
objects ? 


(3) Was the property of a higher value? 
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Subsequently, when the case was taken up 
by Mr. Som Nath, Senior Subordinate Judge, 
`~ Mr, Abdul Aziz, the plaintiff's Counsel, on be- 
ing questioned as’ to the nature of the fraud 
which was alleged to have been committed hy 
the defendants-vendees stated that the fraud 
was that the defendants gave Musammat 
Kalsum Bi to understand that the property in 
suit was of a very little value and it would be 
better to sell it to them and it would be bene- 
ficial to the plaintiffs. It was further repre- 
sented that Musammat Kalsum Bi’s sons-in- 
law were uselessly deceiving her. In conse- 
quence of this statement, the issues originally 
framed by Mr. Abdus Samad, Subordinate 
Judge, 2nd Class, were re-cast as follow :— 


(1) Was the sale in suit for the benefit of 
the minor ? 


(2) Was it duly executed by Musammat 
Kalgum Bi after properly understand- 
ing its terms ? 

(3) Is it tainted with fraud and undue in- 
fluence ? 


After considering the evidence produced on 
behalf of Musammat Kalsum Bi the lower 
Court held that the fraud and the deception 
pleaded by her were not established, but that 
being a parda nashin lady she was entitled to 
the protection affordéd to parda nashin ladies 
under several Privy Council rulings. On the 
basis of this view, the learned Judge of the 
Court below proceeded to examine the evidence 
given on bebalf of the defendants and came 
to the conclusion that the requirements of the 
rules laid down by their Lordships of the Privy 
Council were not satisfied. In the case of the 
minor plaintiffs the learned Subordinate Judge 
rightly held that the sale was abimitio void 
as a mother under the Muhammadan Law has 
no power to dispose of the immoveable prop- 
erty belonging to her minor children. This 
has been authoritatively settled by the latest 
Privy Council ruling in the case of Imambandi 
v. Mutsaddi (1). As regards the two major 
daughters of Musammat Kalsum Bi the learn- 
ed Subordinate Judge held that they had ex- 
ercised no independent judgment in selling 


(1) 47 Ind. Oas. 618; 45 0. 878; 85 M. L. J. £23; 
16 A. L. J. 800; 24 M. L. J. 880; 28 O. L. J. 409; 23 
0. W. N. 50;5 P. L. W. 278; 20 Bom. L. R, 1023; 
(1919) M. W. N. 91; 9 D. W. 518; 45 T. A. 78 (P. O.) 
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their sbares and that they had acted as told by 
their mother. There being no evidence on the 
record to show that the terms of the sale-deed 
were ever explained to them or that they had 
received any sums the learned Judge held 
that the sale could not be held to be bind- 
ing upon them, In the opinion of the learn- 
ed Subordinate Judge the decision of the 
whole case turned upon the point whether the 
sale-deeds should be upheld as against Musam- 
mat Kalsum Bi, Then having come to the 
conclusion that they were not’ binding even 
upon her the Court granted a decree in favour 
of the plaintiffs and against the defendants - 
cancelling the sale-deeds as far as they 
related to the plaintiffs’ share, on payment 
of Rs, 7,432-13-0 to Abdul Rashid and 
Rs. 232-13-0 to Muhammad Shafi. 


Against this decision the present appeal has 
been preferred by the defendants Muhammad 
Shafi and Abdul Rashid and Dr, Sir Muham- 
mad Iqbal has argued their case before us, 
He has very frankly admitted the correctness 
of the decision of the Court below as regards’ 
the minor plaintiffs, He has addressed a 
feeble argument as regards the adult daugh- 
ters of Musammat Kalsum Bi, but as he is 
unable to point out any evidence on the re- 
cord to prove that the terms of the ‘sale-deeds 
were settled with them or that any one 
besides Musammat Kalsum Bi had look- 
ad after their interest, his argument cannot bê 
accepted. The terms of the sale-deeds are 
not shown to have been explained to them 
nor is there any evidence to show that they 
were in any way benefited by the fransaction. 
We must, therefore, hold that the sale-deeds, 
so far as they affect the shares of Musammat 
Kalsum Bi’s children, have been rightly can- 
celled. The real question to be decided in 
this appeal is whether the sale-deeds should 
be cancelled as against Musammat Kalsum 
Bi also or whether they should be allowed to 
stand. A sareful examination of the plaint 
makes it quite clear that Musammat Kalsum 
Bi attacked the sale-deeds on the grounds of 
fraud, deception and undue influence. Before 
the framing of the issues Counsel for the plaint- 
iffs made it quite clear that the plaintiff's 
wanted to have the sale-deeds caacelled on 
the ground of fraud. In the supplementary 
statement of their claim, printed at page 72 of 
the paper-book, the particulars of the fraud 
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were set out. Prima facie, therefore, the 
claim of Musammat Kalsum Bi should stand 
or fall on her success or failura to establish 
the allegations made in the plaint and in the 
pleadings. 


The only question that requires considera. 
tion is, whether a parda nashin lady who comes 
into Court with specific allegations of fraud 
can be relieved of the necessity of establishing 
those allegations on the mere ground that she 
is entitled to special consideration and proteo- 
tion if a document executed by her is sought 
to be enforced against her, There can be no 
doubt that if a transferee from a parda na- 
shin lady comes into Court to enforce a deed 
executed by a lady it lies upon him to prove 
that it was obtained from her fairly, that the 
terms of the deed were explained to her, that 
she had independent advice before executing 
the deed, and that she had benefited by it. We 
are, on the other hand, clearly of opinion that 
when a parda nashin lady comes into Court 
as a plaintiff with specific allegations of frand 
and deception it lies upon her fo make out a 
prima facie case before the transferee can be 
ealled upon to show that the deed had been 
properly obtained from her, This view is 
fully supported by the decision of the Allah- 
abad High Courtin the case of Naushani 
Begum v. Intizar Begum (2), That was a 
case in which the plaintiff, a parda nashin 
lady, sought to set aside a power-of-attorney 
executed by her on the 17th of November 
1892, in favour of one Inayat Husen Khan 
and a sale-deed, dated the 21st of November 
1892, which purported to have been executed 
on behalf of the plaintiff in favour of the 
vendeo. The plaintiff allegedin her plaint 
that her attorney had led her to believe that 
a certain person was willing to purchase her 
share in Mauza Samaria Anup for a considera- 
tion in excess of the real value of the property; 
that the plaintiff believing this statemont of 
the attorney to be true had agreed to sell the 
property ; that after she had agreed to effect 
the sale if was represented to her that a 
power-of-attorney was necessary for the pur- 
. poses of registration and mutation proceesings, 
and that thereupon she had executed the power- 
of-attorney, dated the 17th of November 


“1892. She averred that she neither under- , 


(2) A. W. N. (1899), 25. 
1 0—34 
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stood the purport of the deed nor was it ex- 
plained to her. She added that the attorney 
had executed a sale-deed of the property in 
favour of the vendee for a consideration of 
Rs 5,000 without the knowledge or consent 
of the plaintiff. She failed to prove the allega- 
tions made by her in the plaint, but the Trial 
Court holding that, the plaintiff being a parda 
nashin lady, the burden of proof lay upon the 
vendee to prove thatthe sale-deed was fairly 
obtained from the plaintiff and that she had 
understood the nature and effect of it, deoreed 
the claim and set aside the document, On 
appeal Banerji and Aikman, JJ., reversed the 
decision of the Trial Court and made the 
following pertinent observations in their judg- 
ment:-— 


“His (the appellant’s Vakil) main contention 
before us is that ‘the burden of proof was 
improperly cast upon the defendant-appellant, 
and that it was the duty of the plaintiff to 
prove by some prima facie evidence the alle- 
gations made by her in herplaint. In our 
opinion this contention is well founded. No 
doubt, their Lordships of the Privy Council 
and the Courts in this country have been jeal- 
ously watchful of the interest of parda nashin 
ladies, and it has been held that, where a 
transaction by a parda nashin lady is relied 
upon, it is the duty of the person who relies 
upon such transaction not only to prove 
that it was entered into by the parda nashin 
lady, but also that she understood the nature 
and effect of it, Where a plaintiff comes into 
Court and seeks to enforce a contract made 
by a parda nashin lady that principle would 
apply in all its force, but, as observed by 
their Lordships of the Privy Council in Kalu 
Pershad Tewarree v, Raja Sahib Perhlad 
Sein (8), a party who comes into Court to seb 
aside a contract under which there has been 
possession and enjoyment isin a very different 
position from a person who comes into Court 
to enforeaa deed. In the former case the 
burden of establishing at least a good prima 
facie title to the relief sought by the plaintiff 
lies on the plaintiff. In the case of a parda 
nashin lady the quantum of evidence which 
would be required from the plaintiff would, in 


(8) 12 M, I. A. 20a; 12 W.R.6P.0.; 2B. D. R. 
111 P.6.; 2 Suth. P. O. J. 226 ; 2 8ar. P.O J. 499; 
20 E. R. 845. 
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our opinion, not be the same as that required 
from any other plaintiff seeking to avoid his 
deliberate act, but that some prima facie 
evidence is necessary, even in the case of a 
parda nashin lady, is a proposition whioh 
cannot be disputed.” 


We entirely agree in every word of the 
passago quoted. In the present case, as 
found by the Court below, Musammat 
Kalsum Bi entirely failed to establish the 
allegations made in her plaint on the strength 
of which she had asked the Court to set aside 
the sale-deeds. It was not denied that the 
sale-deeds were executed by her with a view 
to settle all the disputes which had taken 
place between the parties, After referring to 
this matter in paragraph 4 of her plaint the 
plaintiff went on to state that,— 


“Accordingly the property entered in the 
list A was sold to Abdul Rashid for 
Be. 8,975-18-0 and the property entered in 
the list B was sold to Muhammad Shafi for 
Rs, 5,475-138-0 under deeds, dated the 30th 
August 1918.” 

It is admitted that the contract was carried 
out and the vendees, who were already in poss- 
ession of the property sold, became the 
owners of those properties, Thus the object of 
the suit was to get rid of the sale-deeds which 
the plaintiff had deliberately executed and for 
which she had at any rate received the full 
price from Abdul Rashid. The grounds upon 
which she had sought the relief being decep- 
tion and fraud, she was bound to produce 
some prima facie evidence to support them, 
Upon this ground alone her suit ought 
fo have been dismissed and the Court ought 
not to have called upon the defendants to 
prove that the sale-deeds had been fairly 
obtained from her and that she had enter- 
ed into the bargain after obtaining idepen- 
dent advice, etc, oto. The learned Judge of 
the Court below has cited in his judgment 
the case of Shambati Koeri v. Jago ibi (4) 
to justify the course adopted by him, 
That was a case brought} against a parda 
nashin lady on a mortgage-bond which ` pur- 
ported to be signed in her name by the pen 
of Soondar Lal, son-in-law, and ammukhtar” 
which was not produced and secondary evi- 


(4) 290. 749; 20 I A. 127; 6 a. W. N. 682; 4 
Bom. L, R. 444; 8 Sar. P. O. J, 804. Í 
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dence to account for its non-production was 
held to be inadmissible, or ab any rabe in- 
sufficient to show that Soondar Lal had 
authority to execute the bond, Under tbose 
circumstances the lady was held not to be 
bound by the deed asit was not shown that 
it was explained to her or that she understood 
its conditions and effect. That was an entirely 
different case, The suit had not been brought 
by the lady to set aside the deed, and it was 
not proved in that case that the deed had been 
executed with her consent, That case, there- 
fore, can have no bearing upon the facts of 
the present case. Moreover, as we shall 
presently show, the plaintiff in this case is 
not an ordinary parda'nashin lady and she 
thoroughly understood what she was about, 
She gave evidence in both the suits, namely, 
(1) brought by her step-sons against her, and . 
(2) her own suit against the vendeos-appellants, 
Her evidence shows remarkable intelligence 
and business capacity, She is admittedly literate 
and can read and write. According to her own 
evidence she oan carry on correspondence with 
others, The receipt Exhibit D-1, printed at 
pages 6, 7 and 8 of the paper-book in Civil 
Appeal No. 2 of 1922 is admittedly signed by 
Musammat Kalsum Bi in her own hand in 
Persian character. ‘There is another receipt, 
Exhibit D. W. 2, printed at page 8 of the paper- 
book in Civil Appeal No. 2784 of 1915 which 
is also signed by her in her own hand in Per- 
sian character. There is a letter, Exhibit D-3, 
printed at page 9 of the paper-book in Civil 
Appeal, No. 2 of 1922, addressed by Musammat 
Kalsum Bi to Sheikh Muhammad Shafi which 
is also signed in her own band in Persian 
character. There are two Hundis, Exhibits D 5 
and D-6, printed at pages 14 and 15 of this 
paper-book, in which there is an endorsement 
in her own hand writing to the effect “that the 
amount of this Hundi is received. (Sd.) Mus. 
sammat Kalsum Bi, in her own hand in Per- 
sian characters and with ber thumb mark.” 
Besides these, there are other documents 
which have admittedly been signed by her 
to which if is unnecessary to refer in detail, 
We have looked at her hand writing which is 
in good nastalik (set hand) and appears to have 
been written bya practised hand. There is 
evidence to show that the lady has been 


_ carrying on litigation and has been entering into 


money transactions and is far from being inex- 
perienced in such matters. 
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Mumtaz-ud-Din, plaintiffs’ witness No, 4, at 
pages 110 and 111 of the paper-book in Civil 
Appeal No. 2 of 1922, has stated that he knew 
Musammai Kalsum Bi. He visited her house 
three or four years back and he had a mutation 
of the suit property attested in his presence. 
Musammat Kalsum Bi attended herself H. 
Abdul Aziz, her Counsel, was not persent, 
Musammat Kalsum Bi had herself attested 
mutation. At page 49 of the paper-book is 
to be found the mutation entry relating to 
one of the properties conditionally sold to her 
by her husdand, and the order of the Naib- 
Tahsildar effecting the mutation contains the 
following statement :— 

“This case came on before me in a public 
meeting. Riaz-ud-Din, vendor, bas died, Mu- 
sammat Kalsum Bi, his widow, is the vendee. 
She having made an appearance verifics 
the sale, Babu Abdul Aziz, pleader for 
her, is also present, i * 

T hd Mumtaz-ud-Din, Lambardar, 
testifies to the fact that the revenue and the 
water rate are paid by Musammat Kalsum 
Bi, vendee, and that she is also in possesgon,” 

There is a little discrepancy between the 
statement of Mumtaz-ud-Din and the mutation 
entry as regards the presence of Babu Abdul 
Aziz, Musammat Kalsum Bi’s pleader, at the 
mutation proceedings ; but it is possible that 
the lady went there herself and Babu Abdul 
Aziz, pleader, joined her afterwards. One 
thing, however, is clear that, according to the 
mutation entry, the proceedings were carried 
on ina public meeting and the lady herself 
went there, This is not usual with parda 
nashin ladies, It is, however, explained that 
the mutation took place ab the house of the 
Naib-Tahsildar and that, therefore, there was 


nothing strange if the lady went there accom- - 


panied by her relations and friends, But 
Revenue Officers at times do hold their Courts 
ab their private residences. The meeting, 
though held at the Naib-Tahsildar’s house, 
may yet be a publio meeting as described in 
the order, 

The principle to’.be deduced from the 
rulings of their Lordships of the Privy Coun- 
ail relating to documents executed by parda 
nashin ladies is thus stated at page 270 by Mr. 


Justice Mahmood in the case of Behari Lal v. 


Habiba Bibi (5),— 


(6) BA. 267; A. W. N. (1886) 91; 5 Ind. Deo. 


(N. 8.) 58. 
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“Tt is an estimate which I, from my acqua- 
intance with the facts of Muhammadan life to 
which it refers, accept asin keeping with the 
rulings of the Privy Council such matters, 
which have done for the parda nashin women 
what their life requires, which is, that they 
should be placed, by analogy, on a footing 
somewhat similar to that of persons non com- 
potes mentis. The doctrines of equity which 
relate to such persons have been stated in 
section 228 of Story’s work on Equity Juris- 
prudence, where it is laid down that Courts of 
Equity deal with the subject upon the most 
enlightened principles, and watch with the 
most joalous care every attempt to deal with 
persons non compotes mentis, Wherever, from 
the nature of the transaction, there is not 
evidence of entire good faith (uberrima fides), 
or the contract of other act is not seen fo be 
just in itself, or for the benefit of these per- 
sons, Courts of Equity will set it aside or male 
it subservient to their just rights and inter- 
ests.” 

The learned Judge quoted a passage from 
the judgment of their Lordships of the Privy 
Council in the case of Bazleor Ruheem v, 
Shumsoonnissa Begam (6) in whioh the follow- 
ing observation is to be found :— 

"In India the Mussalman woman of rank, 
like the Hindu, is shut up in the senana, and 
has no communication, excepp from behind 
the pardah, or screen, with any male persons 
save a few privileged relations or dependants,” 


Now, can Musammat Kalsum Bi be said to 
come under this description ? Can she be 
placed on the same footing as persons non 
compotes mentis, and can it be said in her 
case that she was shui upin the senana, 
had no communication, except from behind 
the pardah or screen, with any male per- 
sons, save a few privileged relations or 
dependants ? In view of the circumstances 
disclosed in the evidence, we are emphati- 
cally of opinion that Musammat Kalsum Bi 
does not come under thedeseription given 
above, Even if she be taken to bea parda 
nashin woman of tha kind contemplated by 
their Lordships of the Privy Council, we are 
of opinion that there is sufficient evidence on 
the record, which goes to show that she had 


(6) 11 3L I. A. 551; 8 W. R. 8 P.C.3 Suth. 
P.O J. 53; 2 Sar. P, C. J. 259; Marsh, 286; 20 E. R. 
208. 4 
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full knowledge of the nature and character of 
the transaction in which she bad entered, that 
she had independent advice in the matter, 
and that she had executed the documents for 
very good reasons, fully understanding what 
she was doing, The vendees, Muhammad 
Shafi, and Abdul Rashid, had fräs share in 
the property. The lady had diffieulty in 
getting her share of profits from them. She 
had filed suits for accounts and she had to 
prosecute an appeal in the High Court against 
her two step-sons, At this juncturo Sayad 
Mohamed Mian, plaintiff’s witness No. 5, in- 
fervened and brought aboub a sebtlement of 
the disputes between the parties, The account 
given by him is as follows :— 


“ Riaz-ud-Din, Mahomed Shaf, Abdul Ra- 
shid and Mumtaz Din were four brothers. 
Kalsum, wife of Riaz-ud-Din, had dispute with 
the brother of her husband. I was appointed 
sole arbitrator, Riaz-ud-Din was then living, 1 
gave my award there. Later on, after the death 
of Riaz-ud-Din there were other cases between 
the parties, I suggested to them that thoy 
should come to a settlement. The parties met 
and the share in the property of Riaz-ud-Din 
was valued at about Rs. 15,000. Abdul 
Rashid agreed to purchase that share at 
Rs, 15,000, Kalsum Bi agreed to withdraw 
her eases pending in Court.” 


In his cross-examination he stated that— . 

“Ab first Musammat Kalsum Bi demanded 
Es. 20,000 for her husaand’s share of the prop- 
erty. But she agreed to accept Rs, 15,000, 
after much consultation ‘with her relations 
and friends,” 

Haji Fazl Rahman (P. W. 4) also had taken 
part in bringing about the settlement, This 
is what he stated :— 


“I know Kalsum Bi by voice. Her husband 
Riaz-ud-Din was my collateral. The Revenue 
Assistant sent me to examine Kalsum Bi in a 
case by her against respondents for account of 
land produce. I took down the statement. 
Later on I intervened and a settlement 
was effected. One of the terms of the setitle- 
ment was that all cases of Musammat 
Kalsum Bi and her children would be with- 
drawn, one of those cases was then pending 
in the Chief Court, and perhaps two in Delhi, 
The terms were settled in my presence, but 
the settlement was not reduced to writing 
in my presence because I left for Mehrauli, 
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The property left by the husband of Kalsum 
Bi, exeluding the Ranipur Factory, was valued 
at Rs, 15,000, and respondents agreed to pur- 
chase it all at this price.” 


Abdul Rashid (P. W. 7), one of the vendees, 
has also spoken as to the settlement. He 
has stated that Fazal Rahman (P, W. 4) was 
appointed Commissioner by the Revenue 
Extra Assistant Commisioner to take down the 
statement of Musammat Kalsum Bi, and that 
he (the Commissioner) bad called him, Muham- 
mad Shafi, Shuja-ud-Din, the two plaintiffs, 
Musammat Kalsum Bi, her two daughters, 
Musammat Amat-ul-Basit and Musammat 
Zabida Begam, Mumtaz Ahmad, son of 
Muzaffar Hussain, and Abdul Wahab. He 
has described the different stages of the 
consultation and the final settlement. He 
says that ten days after the first consulta- 
tion the persons mentioned above, except 
Abdul Wahab, collected at Musammat Kal- 
sum Bi’s, Mahomed Sultan, another of her 
sons-in-law, was present. It was then that 
the final terms of the sale-deed were settled, 
and “ Musammat Kalsum Bi agreed to with- 
draw from the appeal, and'the other suits pend- 
ing locally in the Courts of the Munsif and 
the Revenue Extra Assistant Commisisoner.” 
As already mentioned, Musammat Kalsum Bi 
had filed two suits in Delhi Courts for 
accounts, The final proceedings in one of 
them are translated and printed at page 6 of 
the paper-book, The case was taken up on 
the 9th of August 1918 in the presence of 
Hafiz Abdul Aziz, Pleader for the plaintiff, 
and of Muhammad Shafi and Abdul Rashid, 
defendants, The parties stated that a com- 
promise was going to be made between them 
and asked for time, The Court made the 
following order :— 


“The case should, therefore, come off on 
the 15th August 1918. If no settlement is 
arrived at by the 15th August 1918, the 
account should he filed in the Court according 
to the previous order,” 


The receipt, Exhibit D.-1, dated the 18th of 
August 1918, translated and printed at pages 6 
and 7 of the paper-book, shows that the 
settlement was made and Rs. 99 were paid as 
carnest-money. The principal terms of the 
sale were embodied in the receipt which is 
signed by Musammat Kalsum Bi for herself, 
and as the guardian of her minor children and 
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by the other vendors. This receipt is witnessed 
by Muhammad Shafi and Muhammad Sultan, 
the sons-in-law of Musammat Kalsum Bi, 
When the case came up before the Court 
on the date fixed (15th August 1918) the 
Court made the following order :— 


" The case came off to-day inthe presence 
of Hafiz Abdul Aziz, Pleader for the plaintiff, 
None of the defendants is present, The Plead- 
er for the plaintiff states that a mutual 
settlement has perhaps been made, but that 
he will make a statement to-morrow after 
making an enquiry into the matter. He asks 
for time till to-morrow. The case should, 
therefore, come off to-morrow.” 


On the 16th of August 1918, when the case 
‘was again taken up none of the parties ap- 
peared. The Court, therefore, ordered the case 
to be consigned to the record-room in default. 
After reading this evidence no doubt is left on 
the point that the sale-deeds in question were 
the result of mutual settlement between the 
parties, and the statements of the witnesses, to 
which we have already referred, are strongly 
corroborated by this documentary evidence, 


The following facts show that the sale-deeds 
were not obtained in a hurry and that 
Musammat Kalsum Bi had sufficient oppor- 
tunity and time to consult her friends and 
relations, and after doing so had delibera- 
tely entered into the contract and had com- 
pleted the sale-deeds, It bas been point- 
ed out that the receipt for the earnest- 
money was, executed on the 13th of August 
1918. The sale-deeds were executed on the 
30th of August 1918, They were presented 
on 5th September 1918 for registration by 
Musammat Kalsum Bi at her residential house 
for herself and as guardian of her minor son 
Iqbal Ahmad and Musammats Musarrat Be- 
gam and Kudsia Begam, her minor daughthers, 
The registration endorsements at page 21 and 
28 of the paper-book show that the contents 
of the two sale-deeds were read oub and ex- 
plained to Musammat Kalsum Bi, who, after 
hearing them, admitted them to be correst. 
She was identified by Muhammad Sultan and 
Muhammad Shafi, her sons-in-law, the hus- 
bands of her two adult daughters. Under each 
of the documents a hundi for Rs. 3,500, part of 
the consideration, was secured by Musammat 
Kalsum Bi. As some delay took place 
in getting the kundi money she served the 


INDIAN CASES 


269 


vendees with notices, dated the Lith of 
December 1918, and pressed them for 
payment ‘These notices are translated and 
printed a6 pages 8 and 9 of the paper-book. 
Payments were subsequently made as 
is shown by the endorsement made on the 
hundis by Musammat Kalsum Bi. These are 
translated and printed ab pages 14 and 15 of 
the paper-book. The sale-deeds are written 
in an ordinary simple language. They do not 
contain any involved provisions or technical 
language such as would not be ordinarily 
understood by a parda nashin lady, especially 
by a lady of the intelligence and education of 
Musammat Kalsum Bi. From the endorse- 
ments on the deeds it is made clear that they 
were explained to her in her own language; 
that she fully understood them, and that she 
admitted the execution thereof. The endorse- 
ments further recited that Musammat Kalsum 
Bi was identified by her two sons-in-law, who 
were, themselves, interested in the transaction 
as their wives were among the executants, 
Under section 60 of the Registration Act, IIL 
of 1877, a certificate of the registering officer, 
like the one to which we have referred, is ad- 
missible to prove the facts mentioned in it, 
There is thus prima facie evidence that the 
sale-deeds were explained and understood by 
Musammat Kalsum Bi, and that she admitted 
the execution thereof, This prima facie evidence 
has not been rebutted by her by any evidence 
whatsoever. Thus, the execution of the sale- 
deeds by Mussammat Kalsum Bi, after consul- 
tation with relatives and friends, and after 
understanding their terms, has been satisfac- 
torily established, beyond all reasonable 
doubt. 


Now, let us see if the transaction was a fair 
fransaction and adequate prica had been paid 
for the property sold. In the sale-deed in 
favour of Abdul Rashid the detail of the con- 
sideration Rs, 8,975 (sale money) is given. The 
items therein given may be divided under two 
heads, namely :-— 


(a) Items which were to be paid to Mu- 
sammat Kalsum Bi in her own right and 
on behalf of her children ; and 


(b) Items which were to be paid to eredi- 
tors and Mumtaz Ahmad, the executant 
No. 9. 

The total of the items to be recoiv- 

ed by her comes to Rs, 6,932-13-0, and 
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the total of the items to be paid to credit- 
ors, including Rs. 250 half of «Rs. 500 
kept in trust with Sheikh Abdul Wahab, 
sister's son, on account of pilgrimage ex- 
penses (haj-t-badl) for Riaz ud-Din comes to 
Rs, 2,042-3-0, Deducting this from the total 
amount cf the consideration (Rs. 8,975) we get 
a balance of Res. 6,932-138-0 which was the 
amount to be received by Musammat Kalsum 
Bi. Instead of this, sher eceived Rs. 7,432-13-0 
as admitted in paragraph 8 of the plaint, Thus, 
she received (Rs. 7,432-18-O—Rs, 6,932-13-0) 
=Rs. 500 extra. The defendants alleged that 
Rs. 600 were paid on account of the expenses 
incurred in filing suits for accounts in Delhi 
Courts, and the appeal No. 2784 of 1915 in 
the Chief Court which she had undertaken to 
withdraw according to the settlement. To 
prove this extra payment of Rs, 600, the de- 
fendants filed a receipt, dated the 15th of 
August 1918, executed by Musammat Kalsum 
Bi, but objection was taken to its admission in 
evidence as it was produced at a late stage. 
We have compared her signature on the 
receipt with her signatures on documents 
which were admittedly executed by ber and 
we have no doubt that the receceipt was exe- 
cuted by her. Wven if the receipt be ruled 
out as inadmissible there is some other evid- 
dence to show that if was very likely that 
this amount was paid. Fazal Rahman (P. W. 
4), whose evidences is translated and printed at 
page 105 of the paper-book has stated that 
the property left by the husband of Musam- 
mat Kalsum Bi, excluding the Rampur 
Factory, was valued at Rs. 15,050 and the res- 
pondents had agreed to purchase it all at this 
price. Now, the total of the price agreed 
upon under the two sale-deeds is Rs. 14,450. 
If woe add Rs. 600, the total comes Rs, 15,050 
This, in a remarkable manner, corroborates 
the case setup by the defendants. An- 
other corroboration is to be found is the eir- 
cumstance that though Musammat Kalsum 
Bi was entitled to Rs. 6,932-13-0 only she, 
as admitted in the plaint, actually received 
Rs. 7,132-13-0, że., Re. 500 extra. This is 
not exactly Rs. 600 but the payment of this 
Rs, 500 extra can be explained only on 
the hypothesis that sbe had received some- 
thing extra on account of the expenses of 
the appeal. It has been shown above that 
one of the account suits pending in Delbi 
was abandoned on the 15th of, August 1918 
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and the receipt relied upon is also dated 
the 15th of August 1918, This also in a way 
goes to show that there is truth in the defend- 
ant’s allegation as to the payment of the costs 
of the suit, 

It bas been contended that the items of 
Rs, 1,192-3-0 payable to Mumtaz Ahmad, 
Rs, 500 payable to Jamil Ullah, Rs. 250 kept 
in trust for haj-i-badl, and Rs. 100 paid to 
Musammat Muhammadi Jan are fictitious and 
have not been proved. Now, as regards the 
the Rs. 1,192-8-0, the plaintiff stated in her 
plaint that a heavy sum was shown as due to 
Mumtaz Ahmad. In her statement later on 
she stated that nothing was dus to Mumtaz 
Ahmad, and when she filed additional pleas, 
which are printed at page 72 of the paper-book, 
she stated in paragraph 2 that no mention 
about the payment of any items to Mumtaz 
Ahmad was made to her. She did not take 
any objection as the payment for existence of 
the other debts. If those items were fictitious 
she would have taken objection to those in her 
plaint, or in her further pleas, or in her state- 
mont in Court. In a way, she admitted those 
items, and it is too late now to object to them. 
Objection, no doubt, was taken in respect of 
tho item of Rs, 1,192 paid to Mumtaz Ahmad. 
This gentleman appeared as a defendant and 
stated on oath that his jawab-i-dawa and 
pleas were the same as those of Muhammad 
Shafi and Abdul Rashid (page 90 of the paper- 
book) in which there was a clear statement 
that the whole consideration, including the 
amount due to Mumtaz Ahmad, was real, 
Again, at page 13 of the paper-book there is 
to be found an endorsement by Mumtaz 
Abmed dated the 30th of August 1918 admit- 
ting the payment of the debt due to him under 
the mortgage, dated the 12th January 1915, 
executed by Bashir-ud-din and Shuja-ud-Din, 
The amount paid included the amount of 
Rs, 1,192. This was paid on the same date 
on which the sale-deeds were executed, 4.6., 
the 80th of August 1915, 

A question as to the market-value of the 
property was raised and a Commission was 
appointed to report as to the market price 
of the property. He estimated the price 
to be ab Rs, 19,350. Ib is not easy al- 
ways to estimate the exact price of a property 
with reference to the market-value of other 
properties, but taking the estimate even to be 
tolerably correct the difference between the 
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price paid for the two sale-deeds and the price 
estimated by the local Commissioner does not 
come to much. The total of the price paid 
under the two sale-déeds is Rs. 14,450. Rs. 500 
extra were paid to Musammat Kalsum Bi as 
admitted in her plaint, namely, these two 
items amount fo Rs. 14,950. Dedusting this 
Ra. 19,350 we got a balance of Res, 4,400, This 
balance may be fairly set off against fhe fol- 
lowing circumstances :— 


(1) Musammat Kalsum Bi and her child- 
ren were not in possession of the prop- 
erties and they had difficulty in re- 
alizing their share of profits ; 


(2) Litigation for profits was going on in 
the Delhi Courts ; 


(3) An appeal by Musammat Kalsum Bi 
was pending in the Ohief Court, The 
“gum decreed in her favour in bhe 
decree passed by Mr, Dundas, namely, 
Rs, 7,400, was to be realized by her 
from her step-children. By executing 
the sale-deeds she was purchasing 
Peace and getting all this money by 
"One stroke, 


As already stated, the sale-deeds were the 
result of a family settlement and must be 
looked upon as such, The difference of 
Bs, 4,400 was, therefore, noi very great. 


After carefully considering all the circum- 
stances mentioned in our judgment we have 
unhesitatingly come to fhe conclusion that, so 
far as Musammat Kaleum Bi is concerned, 
the sale-deeds must stand. We, therefore, 
accept the appeal in part and dismiss the suit 
of Musammat Kalsum Bi with costs in all 
Courts. The decree in favour of the other 
plaintiffs will stand. The appeal against them 
is dismissed with costs. 


Z. X. Appeal accepted in part. 


CALCUTTA HIGH COURT, 
SECOND CIVIL APPEAL NO, 1793 oF 1920. 
March 29, 1923, 


Present —Mr, Justice Chatterjea and 
Mr, Justice Cuming. 


SURENDRA NATH AND OTHERS— 
DEFENDANTS—APPELLANTS 


VErSUS 


RAJA RESHER CASE-LAW AND OTHERS— 
j PLAINTIFFS—RESPONDENTS, 


 Instalnent-bond Provision as to default—Money, 
when becomes duc—Acceptance of overdue instalment — 
Waiver. 


When money is payable by instalments with a 
proviso that the whole of the money shall becoma 
due on default of payment of one of the instalments, 
the ganeral rule is, that the money bacomes due 
when'the default is made in anyof the instalments ; 
but, if the right to enforce payment of the whole sum 
due upon default being mads in payment of an instal. 
ment bas been waived by subsequent payment of the 
overdue instalment, on the one hand, and receipt, on 
the other, then the penalty having bsos waived, the 
parties are remitted to tha sama position as they 
would have been in ifno default bad ocourred. 
[p. 272, cols. 1 & 2.) 


Mohesh Chandra Banerji v. Prosanna Lal Singh, 81 
0,88; 80. W. N. 66, distinguished. 


Payment and acosptanca of part of an overdue 
inatalmant does not amount to waiver, nor can the 
paymentand acosptance of interest alone constitute 
waivor. [p. 273, ool. 2.] 


There is a distinction, however, betweena waiver by 
payment and receipt of an overdue ingtalment and a 
mere omission to sueor take steps on the default, 
and although thoro can bea waiver by the payment 
and receipt of the overdue instalment, thera can be 
none by the mere fact of doing nothing. 


Appeal against the decree of the Additional 
Subordinate Judge of Bakergunj, dated the 
99th March 1920, 


Babus Trailakhya Nath Ghose and Mon- 
matha Nath Roy (Jr.), for the Appellants. 

Babus Narendra Ch. Bose and Nalin Ch. 
Pal, for the Respondents, 

JUDGMENT This appeal arises out of 


a suit upon an instalment mortgage-bond, 
dated the 28rd Bysak 1308. 
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The bond provided for payment of the debt 
in twelve instalments, the first falling due in 
Pous 1803 and the others in the month 
of Pous of each of the next 11 years ending 
with 1319, It was further provided that on 
default in payment of any one instalment the 
creditor would be entitled to recover the 
entire amount due under the bond with inter- 
est thereon at 2 per cent, per mensem, with- 
out waiting for the future instalments falling 
due. The plaintiff alleged that the first instal- 
ment was duly paid and the instalments for 
1809 to 1311 together with interest thereon 
were paid ard accepted although the payments 
were made out of time andthe suit was 
broughé for the subsequent instalments, 


- The main defence was that the suit was 

barred by limitation. The Court of first 
instance disbelieved the case seb up by the 
defence buh also disbelieved the case of the 
plaintiff as regards payments made by the 
defendants, and, holding that there was no 
waiver, came to the conclusion that the suit 
was barred by limitation. On appeal the 
Iearned Subordinate Judge held that the 
plaintiff’s case was proved and that there was 
waiver and accordingly gave the plaintiff a 
decree. The defendants have appealed to this 
Court. 

The question for consideration is whether 
the suit is barred by limitation. The Article 
applicable to the suit is Article 182 which pro- 
vides that for a suit to enforce payment of 
money charged upon immoveable property the 
period of Jimitation is 12 years from the time 
when the money sued for becomes due, 


The question, therefore, is when did the 
money become due in the present case, A 
number of decisions has been cited before us 
mostly in connection with cases coming under 
Article 75 of the Limitation Act, or relating 
to instalment decrees, 

It is a general rule that, where money is 
payable by instalments with a provision ¿that 
the whole of the money will become due on 
default of payment of one of the instalments, 
the money becomes due when default is made 
in any of theinstalments. [See Hurronath Roy 
y. Maheroala Moolah (1) and Hemp v. Gar- 
land (2), But as pointed out by Wilson and 


(1) 7 W. R. 21 (F. B.) 
(2) (1848) 4 Q. B. 519 ; 3 G. & D. 408; 12 L. J. Q. 
B. 134 ; T Jur. 892 ; 62 R. R, 423; 114 B, R. 994. 


O'Kinealy, JJ, in Mon Mohan Roy v. Durga 
Charan Gooee (8) an exception has been 
engrafted upon the general rule in cer- 
tain oases, wiz, that if the right to en- ` 
force payment of the whole sum due 
upon default being made in payment of an 
instalment has been waived by subsequent 
payment ol the overdue instalment on the 
one hand and receipt on the other, then the 
penalty having been waived, the parties 
are remitted to the same position as they 
would have been in, if no default had oc- 
ourrred.] In the case of Mohesh Chandra 
Banerjee v. Prosanna Lal Singh (4), Rampini 


and Pargiter, JJ., appear to have taken a differ- ~y 


ent view relying upon certain decisions of the 
Bombay High Court. But in that case no in- 
stalment was paid in full, and the learned 
Judges referring to the decisions of this Court 
pointed out tbat part-payment and acceptance 
of part of an overdue instalment has never 
been held even by this Court to amount to a 
waiver, 


A distinction, however, has been taken bet- 
ween a waiver by payment and receipt of an 
overdue instalment and a mere omission to sue 
or take steps on the default, and although 
there may be a waiver by the payment and 
receipt of the overdue instalment, there could 
be none by the mere fact of doing nothing. It 
was held accordingly in Girendra Mohan Roy 
v. Bocha Das (5) (where the cases on the point 
are collected) that mere abstinence on the part 
of the plaintiff from bringing a suit for re- 
covery of the whole amount due on the 
failure of payment of the instalments (as 
agreed upon in that case) did not amount to 
waiver. In the present case there was pay- 
ment and acceptance of the overdue instal. 
ments, 

As already stated, most of the decisions on 
the point relate to cases coming under 
Article 75 of the Limitation Act which pre- 
vides for waiver of default in payment ofin- > 
stalments, or to cases relating to instalment 
decrees to which the principle has been applied. 

Article 132 of the Limitation Act does not 
provide for cases of waiver, and there is 
no case directly deciding that the princi- 
ple of waiver would apply to mortgage- 

(3) 150. 509; 7 Ind. Dek. (N. S.) 919. 

(4) 310.83; 8C. W. N. 66. 

(b) 1 Iwa. Cas. 49; 360. 894 ; 18 C. W. N. 1004; 
90. L. J. 226 
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bonds payable by instalments. In the case 
of Juggut Mohini Dassee v. Monohur Koon- 
war (6), however, Mitter, J., observed that 
the principle indicated in Art. 75 might be 
adopted in determining “ ‘when the money sued 
for becomes due ” within the meaning of Art. 
182, but the learned Judge himself added that 
it was not necessary to express any decided 
opinion upon that point. Andin Sitab Chan 
Nahar v. Hyder Malla (T), Banerjee and Ram- 
pini, JJ., applied the principle of the eases de- 
cided upon analogous questions relating to 
execution of decrees for money payable by 
instalments (rather the balance of authority 
in this Court upon the question before them) 
to a case coming under Art. 132, We think 
that in the absence ofany provision in Art. 
182, with respect to cases of waiver, and of 
any direct authority on the point, we may ap- 
ply the principle indicated in Art. 75 in 
determining “when the money sued for be- 
comes due ” within the meaning of Art. 
132. 

Applying that principle, and having regard 
to the weight of authority in connection with 
cases under Article 75 and instalment-decrees, 
we think that the payment and acceptance of 
overdue instalments in the present case con- 
stitute a waiver, and that the plaintiff is 
entitled to recover the subsequent instal- 
ments, 


It is contended, however, on behalf of 
the appellants that there was no waiver, 
because the acceptance of interest on the 
overdue instalments shows that penalty 
by way interest was realized and there 
was therefore no waiver. But the penalty, 
referred to in the decisions, does not re- 
fer to penalty by way of interest, but the 
penalty by way of suing for all the instal- 
ments. Reliance was placed upon the 
case of Mohesh Chandra Banerjee v. Pro- 
sanna Lal Singh (4) to show that payment and 
receipt of interest cannot amount to waiver. 
The learned Judges in that case referred to 
Nanjappa v. Nanjappa (8). In the latter case 
the bond provided for interest at 9 per cent., 
and on default at 15 percent. The ereditor 
accepted interest at a rate a little higher than 


(6) 95 W. R. 278. 
asl? 940. 281; 10. W. N. 229 ; 12 Ind. Deo. ING) 


are 12M. 161 ; 4 Ind Deo (N. B.) 462. 
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9 per cent, on default and it was held that he 
had not waived any right under the bond by 
accepting payment on account of interest, 
That decision, therefore, does not throw much 
light upon the question before us. Besides, 
payment and acceptance of interest alone can- 
not constitute waiver of default of an overdue 
instalment. In Mohesh Chandra Banerjee’s case 
(4) there was payment of interest and part pay- 
ment of overdue instalments. In the present 
case the entire overdue instalment together 
with interest thereon was paid and accepted 
by the creditor though out of time, and no 
authority has been shown to us that in such 
a case it would not constifute waiver. 

On the whole, we are of opinion that the 
decree of the Court below is right and the 
appeal is accordingly dismissed with costs. 

W. 0. A, Appeal dismissed., 


RANGOON. HIGH COURT., 
SECOND CIVIL APPEAL No, 71 oF 1992, 
March 27, 1922, 

Present :—Mr. Justice Maung Kin. 


U. WISBIKLA—APPELLANT 
versus 
U. PARAMA AND OTHERS—RES- 
PONDENTS. 


Limitation Act (IX of 1908)—~Provisions, whether 
applicable to Buddhist monasteries — Burmese Buddhist 
monk—Right to monastery extinguished by adverse 
r Oath of trespasser — Right, whether re- 
vived. 


The provisions of the Limitation Act apply to 
suits for possession of Buddhist monasteries. 


After the right of a Buddhist monk to a monastery 
has become extinguished by the operation of tha law 
of Limitation, it cannot coma into life again merely 
because the person who acquired adverse possession 
died without dedicating the monastery fo anyone. 


Mr, Ba Dan, for the Appellants. 
JUDGMENT,.—tThis appeal arises ont of 


a suit for the recovery of a monastery site and 
the monasteries built thereon, The plaintiff- 
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appellant, who is a Burmese Buddhist monk, 
claims the site and the monasteries as his 
poggalika property. After having been in 
possession of the property for some time, the 
plaintiff went away and a pongyi named U 
Pyinnya took possession of the monasteries 
in 1254 B, E, and from that time until 
his death in 1280 B. E. that is, for 26 
years, U Pyinnya remained in possession 
adverse to the plaintiff, After U Pyinnya’s 
death, the defendant took possession of the 
monasteries, and the plaintiff sues for the 
recovery of the site and the monasteries 
thereon from the dafendant. 


Under the Law of Limitation, U Pyinnya 
died after obtaining a good and complete title 
to the site and the monasteries as he had 
been in adverse possession for more than 12 
years, The plaintiff’s cause of action against 
U Pyinnya became extinguished after the 
lapse of 12 years from the date on which 
U Pyinnya went into possession. After his 
right has been extinguished it cannot, as it 
were, come into life again, because U Pyinnya 
died without having dedicated the Kyaung- 
dike to anybody. 


There is no doubt that the provisions of the 
Limitation Act apply to suits for possession of 
Buddhist monasteries, 

There is no authority to the contrary. 

The plaintiff might havea right to claim 
shelter in the Kyaungdike if it had become 
saugika property, but in the present suit he is 
not suing for such aright. However, it is 
extremely doubtful that he will be able to 
claim such a right, because, admittedly, he has 
already obtained shelter as he possesses a 
Kyaung. 

The appeal is dismissed under O, XLI, r, 11 
of the Code of Civil Procedure. 


K. S. D, Appeal dismissed, 
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OUDH JUDICIAL 
COMMISSIONER’S COURT. 


SECOND CIVIL APPRAL No, 122 or 1922, 
October 30, 1922, 
Present :—Mr, Kanhaiya Ial, J. O, 


MUHAMMAD ABBAS—PLAINTIFR— 
APPELLANT 
Versus 
SHAHAMAT HUSAIN AND OTHERS—~ 
DEFENDANTS—RESPONDENTS, 


Limitation Act (IX of 1909), Sch. I, Art. 184— 
Mortgage——Tranafer by mortgagee ~ Sulit to redeem. 


In a suit for redemption it appeared that the rights 
of the original mortgagor had lapsed by virtue of a 
transfer effected by the mortgagee tha purchaser from 
the mortgagors in favour, of the predecasgors-in-inter- 
ast of the contesting defendants. This sale-doad 
recited the earlier sale; by the mortgagor in favour of 
the mortgagee: 

Held, that Article 184 of the Limitation Aot pro- 
teoted the purchasers from a olaim of the mortgagor, 
and the suit having boen brought more than 12 years 
from the date of the transfer was barred. 

Appeal against the decree of the Subordi- 
nate Judge, Bahraich, dated the 9th January 
1922, 


Mr. Ali Muhammad, for the Appellant, 


Mr. Har Dhian Chandra, for the Respon- 
dents. ; 


JUDGMENT.—This appeal arises out of a 
suit for redemption and the main questions for 
consideration were whether the rights of the 
original mortgagor had already passed to the 
defendants, and whether the claim! was barred 
by limitation, The Courts below found that 
there was a mortgage effected by Syed Ali 
Hamid in favour of Tafazzul Husain, on the 
6th October 1873, but the rights of the origi- 
nal mortgagor had lapsed by virtue of s trans- 
fer effected by a person who claimed fo be a 
purchaser from the original mortgagor* in 
favour of the predecessors-in-interest of the 
contesting defendants on the 28rd December 
1876. They held that Article 134 of the 
Indian Limitation Act consequently barred 
the claim. 4 

The sale-deed of the 23rd December 1876 
recites that Syed Ali Hamid had sold his right 
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to Tafazzul Li ain on the 6th October 1876 
by a registered sale-deed. Tafazzul Husain 
sold his rights in return to Gur Prasad, the 
father of the defendant No. 2, and Ori Lal, 
the ancestor of the defendants Nos. 5 to 7, on 
the 23rd December 1876. Owing to a fire the 
original documents of title are stated to have 
been lost. A certified copy of the latter sale- 
deed was admitted in evidence, If the recital 
therein of the earlier sale-deed made as far 
back as 45 years ago be taken into considera- 
tion there has been a complete transfer of the 
title of the original mortgagor by two succes- 
sive sales to the predecessors-in-interest of 
the defendants and the plaintiff bas no right 
to sue for redemption. If that recital be ex- 
cluded from consideration as evidence of 
the transfer by the'original mortgagor, Artiole 
184 of the Indian Limitation Act would, ab all 
events, apply and bar the present claim. There 
is nothing to indicate that the predecessors of 
the defendants had acted in bad faith and, as 
held in Sir Muhammad Abbas v. M. Nasiban (1), 
Article 184 protects a purchaser in the above 
circumstances from a claim by the mortgagor 
unless the claim is brought within 12 years 
from the date of the transfer. 


The appeal fails and is dismissed with 
costs, 


8. D. Appeal dismissed. 


(1) 68 Ind. Cas. 168; 6 O. L. J. 884. 


LAHORE HIGH COURT, 
First CIVIL APPEAL No, 348 or 1916, 
January 31, 1920, 


Present.—Mr. Justice Shadi ‘Lal and 
Mr. Justice Wilberforce, 


MOHAN LAL-—DEFENDANT-—-APPELLANT 
VErSUs 
THE NORTH-WESTERN RAILWAY 
CO-OPERATIVE STORES ASSOCIATION 
LTD., LAHORH—PLAINTIFF—RESPONDENT, 


Accounts, suit for— Accounts rendcred and accepted 
Failure to produce relevant documents, effect of. 


In a suit for accounts it waa found that defendant 
had constantly rendered acoounts which had been 
accepted by the plaintiff, that there was no allegation 
of fraud and that the plaintiff was unable to produce 
accounts and doouments relating to the transactions 
in dispute whioh should be in his possession : 


Held, that the suit was liable to dismissal as the 
defendant could not, under the ciroumstances, be 
called upon to render aacoun ts. 


Andersson v. Delhi Cotton Mills, 69 P. R. 1908 ; 155 
P. L. R. 1903, distinguished. 


First appeal from the decree of tho Senior 
Sub-ordinate Judge, 1st Class, Lahore, dated 
the 28th of December 1915. 

Bakhshi Tek Chand and Lala Madan Gopal, 
for the Appellant. 

Messrs. Oertel and M. Obedulla, for the 
Respondent. 


JUDGMENT. —Lala Mohan Lal, defend- 
anb- appellant in this caso, was in the employ 
of the North Western Railway Co-operative 
Stores Association, plaintiff-respondent, as 
Manager from the 1st of February 1895 up fo 
the 31st of March 1908 when he was dismiss- 
ed, The plaintiff in this present action, 
which began on 20th February 1909, sued 
him fora settlement of accounts and to re- 
cover from him compensation for all loss sus- 
tained by reason of his negligence or miscon- 
duct in accounting for stocks sold or alleged to 
have been sold and shortages of any kind 
during his management, He is stated, under 
the terms of his employment, to have been res- 
ponsible for the management of the Lahore 
shop and its accounts, and, in the same way, 
for the management and the accounts of Saha- 
ranpur Branch. The plaintiff stated that he had 
shown sales of goods amounting to Rs. 7,592 
in regard to which no purchasers’ vouchers 
were forthcoming, that he had further shown 
sales amounting to Rs, 10,504 for which the 
vouchers produced did not tally, that by reason 
of his neglect to keep correct personal ledgers 
of customers, and to submit monthly deduc- 
tion statements, Rs. 4,254 had become irre- 
coverable owing to the death or retirement of 
members of the Railway, and, finally, that a 
further sum of Rs. 256 was due from him on 
account of shortage of stock when he was dis- 
missed. Mohan Lal entirely denied the claim 
and instituted a cross-suit for return of his ge- 
curity, for commission due to him and other 
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items, He admitted that he was responsible for 
the management of the Lahore shop but de- 
nied any responsibility for that at Saharanpur. 
He alleged, however, that his liability 
only extended to accounting for the actual 
stock in hand, to depositing cash for amounts 
received and to handing any vouchers for cre- 
dit sales to the Accounts Office with which lay 
the responsibility for recoveries, There is no 
complaint regarding the cash transactions, nor 
did plaintiff press the matter of an alleged shorts 
age of stock in hand at the shop. The question 
at issue before us was whether Mohan Lal was 
responsible for the accounts of sales on credit 
and whether he was, therefore, liable for a 
rendition of the same, 


The learned Senior Subordinate Judge, who 
was guilty of gross carelessness in delaying the 
delivery of his judgment for over a year, came 
to the conclusion, mostly on a letter written by 
defendant himself, that he was responsible for 
all the accounts as well as for the management 
of the shop. He held, therefore, that although 
regular accounts had been submitted, he was 
in no way absolved from liability to render 
accounts as claimed by the plaintiff, and, in 
this connection, he cited Anderson v. Delhi 
Cotton Mills (1). He, therefore, passed a 
preliminary decree as desired by the plaintiff, 


- Before we begin to deal with the arguments 
of the Counsel for each party, we may state 
that Mr. Oertel for the plaintiff-respondent, 
eventually withdrew any claim for a rendition 
of accounts of the Saharanpur Branch, This 
judgment, therefore, deals only with plaintiff's 
liability as regards the Lahore shop. Mr. Tek 
Chand for the appellant has first referred us 
to the action of the plaintiff himself which has 
made any compliance with the order of the 
Court for rendition of accounts impossible and 
infructuous. Plaintiff, it may be remarked, 
asked for a rendition of accounts for the period 
February 1895 to 31st March 1908. The 
defendant, in fhe course of the suit, made a 
request for the production of certain papers 
and accounts-books. On page 104 is contain- 
ed the reply of the plaintiff. 

This reply shows :— 

(1) that even the bye-laws of the Associa- 
tion are not forthcoming — ; 


(2) that the Sales Abstract Books are only 


(1) 63 P. R. 1908 ;155 P L. R. 1908. 


forthcoming for one year of the defendant’s 


incumbency; 

(3) that many of the balance-sbeets are 
lost; 

(4) that tbe Return Stores Book which 


shows the stores advanced and balances re- 
turned is only available for a short period ; 

(5) that no main ledgers exist before 1902 ; 

(6) that stock ledgers exist only for a short 
period ; 

(7) that quarterly balance-sheets of personal 
ledgers are not in existence for the years 
1902-08 ; 

(8) that the list of bad debts passed by the - 
Board only exists for the year 1904.05; 


(9) that the duty list of employees as passed 
by the Assistant Secretary is not forthcoming ; 

(10) that petty cash vouchers are only avail- 
able for a short period ; and finally 

(11) that other vouchers are only available 
from the 1st of April 1907, 


Mr. Tek Chand also referred to many other 
documents not produced which it is not neces- 
sary to mention in detail, He argued, there- 
fore, that the accounts being in possession 
of the plaintiff and the particulars being admit- 
tedly defective, his client could not be called 
upon to render accounts, He cited as an 
authority in his favour the judgment printed 
in Upendra Kishore v. Ramtara Debya (2). In 
that case also all the accounts were with the 
plaintiff and he refused to place them or other 
necessary particulars before the Court and it 
was held that, in such circumstances, it was 
impossible to call upon a defendant to answer 
a charge regarding his lability on the ao. 
counts. 


The main charge against the defendant is . 
that vouchers are missing or that they do not 
tally with the accounts. Mr. Oertel for the 
respondent contends that under paragraph 6th 
of the agreement it was defendant's duty to 
preserve the necessary vouchers in support of 
his entries, It was, however, admitted that 
under the orders of the Association all 
vouchers previous to 1901 were destroyed, Tt 
is further urged that the dofendant’s liability 
for the preservation of vouchers ceased when 
thoy were made over to the Accounts Office on 
the conclusion of each day’s work. Before 
coming, however, to any decision on the point 


(2) 4 Ind. Gas. 642; 18 C. W. N. 696. 
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it will be necessary for us to examine the 
evidence regarding defendants’ liability for the 
office accounts. 


The whole dispute, as we have shown, 
centres round the sales on credit and the 
vouchers which were or ought tio have been 
obtained from customers, According to the 
plaintiff, defendant was responsible‘for keep- 
ing all the accounts including those for sales 
on credit and the personal ledgers of such pur- 
chasers and also for the preparation of monthy 
lists showing the amounts to be deducted from 
the salaries of purchasers. According to the 
` defendant, he was liable only for the actual 
stock in hand and the cash sales and to make 
over all credit vouchers to the Accounts 
Branch when his further liability ceased, pro- 
vided that his sales were in accordance with 
the general conditions of the business. On the 
question of defendant's liability in respect of 
these oredit sales and their accounts, there is 
much conflicting evidence, The plaintiff relied 
largely on the evidence of Mr. W. A. Grey, 
Chief Examiner, N.-W. Railway, who was 
Managing Director in the year 1907-08, and on 
the statement of Gobind Ram, Managing Di- 
rector, when the suit was instituted. Their 
evidence was taken at great length and is brief- 
ly tothe effect that there was no account 
office separate from the shop. They admit- 
ted that all credit vouchers were made over to 
the office with the Daily Sales Book but stated 
that all the account work in the office was 
under the responsibility of the Manager. On 
the other hand, the defendant relies upon the 
evidence of persons employed in the office such 
as Jaikishen Das, who worked for twelve years 
as Accountant and Head Clerk, and stated that 
he was in charge of the office and not subor- 
dinate to the Manager in any way. This 
evidence is also supported by Makhan Lal and 
Fateh Din, employees in the office, Defendant 
also relied greatly upon the evidence of 
Mr. Keatinge, 8 prominent Railway official, who 
held many honorary posts connected with the 
Stores for a period of some seven years and 
stated that the Manager had nothing to do 
with the Accounts Branch. The same is the 
evidence of Mr, Isaacs, who held the post of 
Assistant Secretary and stated that the office 
was under his chargo, Mr, Tok Chand also 
refers to many documents showing the separa- 
tion between the shop and the Accounts Branch 


dealing with the recovery of the money from 
purchasers on credit, He refers to a list of 
fourteen books which the Manager was requir- 
ed to keep up. These do not include the per- 
sonal ledgers of customers, He next refers to 
an office order of 14th August 1899 (page 28) 
which states that the office will work directly 
under the Assistant Secretary. “ The Manager 
will, however, have access to any book he 
may require.’ As Mr. Tek Chand remarks, 
such a provision is hardly applicable to a per- 
son responsible for these accounts. Ibis, more- 
over, af far ag we understand, admitted that 
in the actual recovery of money from credit 
purchasers the Manager took no part. The 
amounts due were merely recovered by dedua- 
tions from salary and other officials were res- 
ponsible in this matter. For instance, in 1899, 
as shown by Resolution VI of Directors’ 
Minute Book, the Honorary Secretary (not 
the Manager) had to press for the recovery of 
belated debts (page 7 of the printed paper- 
book). The following page of the printed 
paper-book also shows the Honorary Secre- 
tary taking similar action in the year 
1900. Mr. Tek Chand finally refers to a Rosolu- 
tion printed at page 9 that the Honorary 
Secrtary explained thatthe Manager had no 
time to supervise the work of the office and 
that the arrangement in force might be 
altered if, after proper consideration, it was 
considered to place the entire control under 
the Secretary. This Resolution was passed at 
a meeting in 1899 and is said by plaintiff not 
to have been acted upon but itis noteworthy 
that at that time Mr. Keabinge was Honorary 
Secertary and Mr. Isaacs the Assistant Secre- 
tary and that they both gave evidence to the 
contrary, A careful consideration of all the 
evidence leads us to believe that the Manager’s 
liability for credit sales ended when he had 
handed the vouchers to the offico, If, there- 
fore, the vouchers were in any way incomplete 
or did not tally with the Manager’s account 
fhe responsibility rested with the office. 


Mr, Tek Chand finally refers to evidence 
that his accounts were regularly rendered by 
the Manager and audited by expert accoun- 
tants of the Railway, or by professional audi- 
tors, and found correct. For instance, Messrs. 
Meugons, King and Simson in 1905 stated that 
the accounts had been well kept and carefully 
balanced by the Accountant (it is noteworthy 
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‘nop by Manager) and found correct. On 
page 17 also there is a Resolution showing that 
the accounts for the following year were also 
audited and found correct, and on the follow- 
ing page there is a similar note for the year 
1907. Mr. Tek Chand also points out to us 
that the items, in respect of which it is desired 
fo make defendant accountable, were written 
off as irrecoverable before the institution of 
the suit, and that the present suit followed a 
suit by the Manager for refund of his security, 
payment of sales commission, etc, Mr, Tek 
Chand, therefore, urges that accounts having 
been regularly rendered and settled, the 
matter could only be re-opened on proof of 
fraud. He refers to Smith’s Law of Master and 
Servants, 6th Edition, page 95 and Halsbury’s 
Laws of England, Volume I, pagei88. He 
also contends that the judgment relied upon 
by the lower Court, Anderson v, Delhi Cotton 
Mills (1) can have no application to this suit, 
In that case ib was merely held that an agent 
having handed over the account-books of a 
Company to his successor was not thereby 
exonerated from his liability to render 
accounts, The plaintiff, however, apparently 
produced the complete account-books in Court 
and it is clear from the judgment that no 
settlement of accounts had taken place. This 
judgment, therefore is of little help to plaint- 
iff’s case, 

Finally, we must refer to a letter, Ex. P.T of 
30th November 1907, on which great reliance 
has been placed by the plaintiff and it has 
been considered as of great importance by the 
lower Court, At that time the Directors were 
dissatisfied with Mohan Lal regarding disere- 
pancies in personal accounts and he wrote 
apologizing for this fault and attributing ib to 
the incompetency of the ledger-keepers. He 
stated that the present shortcomings could 
be remedied by allowing him to arrange fo re- 
cover the balances due by customers. Some 
six weoks later, however, when the dispute 
had become more acute, he wrote denying any 
liability connected with the personal ledgers 
and accepting liability only for the shortage 
of the stock and work of the shop proper. 

He has since taken this attitude throughout, 
He stated in Court that he wrote his letter af 
the request of certain Direstors and at their 
threats of dismissal if he did not write it. His 


(1) 69 P, R. 1908. , 
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explanation may be somewhat unconvincing 
bub we do not think that a letter written by a 
8 man obviously in fear of dismissal need be 
taken as conclusive against bim, 


On the whole, therefore, we doubt if Mohan 
Lal was in charge of the accounts in respect of 
which this suit has been instituted, We think, 
moreover, that in view of the constant render- 
ing of accounts and their acceptance by the 
plaintiff and his present inability to produce 
accounts and documents which should be in 
his possession, the suit should have been 
dismissed. 


Wo accordingly accept the appeal and dismiss 
the suit with costs. 


Z.K, Appeal accepted. 


RANGOON HIGH COURT. 
SECOND CIVIL APPEAL No, 120 oF 1922, 
July 26, 1922, 

Present :—Mr. Justice Duckworth. 


MA MA GYI—APPELLANT 
VErSUS 
MA NYO PO AND ANOTHER-~—RESPONDENT, 


Civil Procedure Code (Act Y of 1908), O. KAI 1. 2 
(3)—Adjusiment of decree— Certification, absence of ~ 
Court, whether can takemotice of adjustment— Limita- 
tion Act (IX of 1908), Sch. I, Art. 118— Specific per- 
formance, suit for. Limitation, commencement of. 


The prohibition contained in O. XXI, r. 2 (8) of the 
Civil Procedure Code, is limited to a Court executing 
the deoree, and does not extend to a case where a 
Court whioh is not executing the decree is dealing 
with the matter. Under Article 118 of Schedule I to 
the Limitation Aot, -~whers a date is not fixed for 
specific performance time does not commence to run 
till specific performance has been demanded and tha 
plaintiff has been refused. 


New Beerbhoom Coal Oo. v. Bulcram Mahata, 2 
0. L. R. 268 ; 4 Iud. Jur. 570; 2 Ind. Deo. (N.B) 
722 ; 5 Cal. 176. relied on. i 


Appeal against the decree of the Divisional 
Court, Bassein, in O. A. No. 29 of 1921. 


Mr. Doctor, for the Appellant, 


Vot, 79] 
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Mr. Ray, for the Respondents, 


JUDGMENT.—On the law points decided 
by the learned Divisional Judge on appeal I 
think that there can be no doubt that he was 
in érror, The making over of one-half of the 
granary in satisfaction of the decree may not 
have been certified bub O. XXI, r. 2 (3), Civil 
Procedure Code, is quite clear, and the 
eribargo under that rule is limited to a 
“Court executing the decree.’ There would 
be no prohibition in a case where a Court, 
which was not executing the decree was 
dealing with the matter. Again, the learned 
Judge was wrong when he decided that there 
was a time-bar under Article 118 of the First 
Schedule of the Limitation Act. There may 
or may nob be, but the point is that under 
that Article, where a date is nob fixed for 
specific performance, time does not commence 
to run till specific performance has been 
demanded, and the plaintiff has been refused, 
‘See New Beerbhoom Coal Company v. Buloram 
Mahata (1). Here, it is not suggested that 
plaintiff even made such a demand prior to 
suit, and prima facie she could still sue for 
specific performance of any sale to her by 
enforcing a registered conveyance. The facts 
in dispute have not been dealt with by the 
Divisional Court. ‘The decree of the Divisional 
Court is set aside, and the appeal is remanded 
to that Court for decision on the merits. The 
costs of the appellant incurred in this Court 
and in the Divisional Court will be borne by 
respondents. 


Za, Appeal allowed, 


(1) 5 0.175; 20. L. R. 268; 4 Ind, Jur. 570; 
2 Ind. Deo, (N. 8.) 722. . 
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LAHORE HIGH COURT. 
SECOND Crviu APPEAL No, 2569 oF 1917. 
February 19, 1920. 

Present Mr, Justice Broadway. 


BALMOKAND-—DEFENDANT — 
APPELLANT 


versus 


WAZIR CHAND—PratntirF— 
AND OTHERS—DEFENDANTS— 
RESPONDENTS. 


Limitation Act (IX of 1908) 9.19, Sch. I, Art. 144 
—Adverse possessionCo-sharers—Acknowledgment of 
co-sharer's' title Demang for share of expenses of 
repairs. 


The possession of one co-sharer is, as a general 
rule, the possession of all the other oo-sharers. The 
co-sharer in possession, in order to olaim adverse 
possession, must show some clear and unmistake- 
able act on his part evidencing his intention to hold 
possession on his own account. 


Plaintiff sued to recover his share in certain ances. 
tral property from the defendants and produced in 
evidence a post-card written'by one of them in whioh 
the plaintiff was called upon to pay his share of the 
monies expended on repairs or surrender his interest 
in the house ; : 


Held, (1) that the post-oard amounted to an 
acknowledgment of the plaintiff's title ; 


(2) that as tha post-card indicated that, up to the 
date of writing, it the writer had not formed any in- 
tention to exclude the plaintifi from the joint prop- 
erty the acknowledgment could not be said to haye 
been made beyond limitation ; 


(3) that the acknowledgment contained in the 
post-oard was not conditional, as the condition 
attached to the future and not to the past. 


Rajah Kavali Arunachella Row v. Rangiahappa 
Row, 29 M. 519; 1 M. L. I. 818; 36 M. Ù. J. 668 5 
Maniram Seth y Seth Rupohand, 88 C. 1047; 4 O.L. J. 
94; B Bom. L. R. 501; 10 0. W. N. 874; 1 M. L. T.199; 
BA. D. J. 535; 16 M. L. J. 800; 2 N. L. R. 120 ; 38 
1. A. 165 (P.O), distinguished. 


Second appeal from the decree of the 
Distriot Judge, Gujranwala, dated the 21st 
April 1917, reversing that of the Munsif, 1st 
Clase, Wazirabad, District Gujranwala, dated 
the 17th January 1916, 
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Diwan Mehr Chand, for the Appellant. 
Dr. Nand Lal, for the Respondent, 


JUDGMENT .— Briefly stated, the facts of 
the case oub of which this appeal has arisen 
are these:—Shankar sued his cousins for a 
share in certain - property which he claimed 
‘was ancestral. His suit was dismissed as 
barred by time and he preferred an appeal to 
the District Judge at Gujranwala. 


Ib had been held that Shankar Dass’s suit 
was time-barred as his cousins had held adver- 
sely for more than twelve years. Before the 
learned District Judge he praduced a post-card 
which, he claimed, showed that his right as a 
co-sharer had been admitted by the member 
of the family in possession of the property, viz., 
one Charanjit, As he had referred to this 
document in the course of the trial and had 
stated that he would produce it as soon as he 
could find it, the learned District Judge allow- 
ed its production and remanded the case under 
O. XLI, r. 25, Civil Procedure Code for evidence 
to be taken with regard to it. As a result, he 
has held that it was a genuine document and 
that it showed that Shankar Dass’s title had 
been acknowledged in 1908 and that, therefore, 
the suit was within time. Shankar Dass was 
accordingly granted a decree for possession of 
one-fourth of the house in suit. 


Against this decree the defendants preferred 
this second appeal to this Court through 
Dewan Mehr Chand.and I have heard Mr, 
Nand Lal for the respondent. 


Though the finding as fo the genuineness of 
this post-card was attacked in the grounds of 
appeal, Dewan Mehr Chand did not address 
me on this point. It seems to me that the 
question whether or not Charanjit wrote this 
post-card is one of fact by which Iam bound, 
The learned Vakil for the appellants oon- 
tended (1) that there wasno aknowledgment 
of title in the post-card, (2) that if there was, 
it was a conditional one and thatit could nob 
be availed of unless and until the condition 
had been complied with, (3) that an acknow- 
ledgment cannot be of any avail unless made 
within limitation. Reliance was placed on 
Rajah Kavali Arunachella Row v. Rangiah 
Appa Row (1) at page 525 and Maniram Seth v. 


(1) 29M. 519 ;1 M. D. T. 818 ; 16 M, D. J. 563. 
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Seth Rupchand (2) at page 1058, While admit- 
ting the proposition enunciated in these deci- 
sions I consider that they do not afford any as- 
sistance in this case. The post-card is reprodu- 
ced inthe judgment of the learned District 
Judge and a perusal of it shows that Charanjié 
clearly admitted that Shankar Das had a sub- 
sisting title in the property in 1908. It was to 
be borne in mind that the possession of one co- 
sharer is as a general rule the possession of all 
the other co-sharers. The co-sharer in poss- 
ession, in order to claim adverse possession, 
must show some clear and unmistakeable act 
on his part evidencing his intention to hold 
possession on his own account, This post-card 
indicates that Charanjit who was in possession 
had, up to the writing of it in 1908, not form- 
ed any intention to exclude Shankar Dass, 
This acknowledgment of title was, therefore, 
not made beyond limitation nor was ib condi- 
tional, The condition attached to the future 
and not to the past. He was called on to pay 
his share of the monies expended on repairs 
or surrender his interests in the house. = 


In these circumstances, I am of opinion 
that the view taken by the lower Appellate 
Court is correct and dismiss this appeal with 
costs. 


Z. K. Appeal dismissed. 

(2) 
oa 
N.L 


98 0. 1047; 40. L. J.94;8 Bom. D. R: 601; 
W. N. 874; 1 M. D. T. 199 ; 8 A. TL. J. 625; 16 
J. 8090 ; 2 M. L. R.1320; 831. A. 165 (P. 0.). 


RANGOON HIGH COURT. 
Crvim REVISION No, 34 oF 1922, 


August 3, 1922. 
Present :—Mr. Justico Duckworth. 


SHAUNG NYAN—PETITIONER 
Versus 
KO MAUNG—RESPONDENT. 
Contract Act (IX of 1872) s. 108, Hacep. I,—Sale of 
goods--Hire by vendor—Sale, subsequent, whether 
passes title, 


S made over his buffaloes to the plaintiff in seattle. 
ment of a debt ond then hired them from him. Sub- 


, 
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sequently be made them over in sattlement of a debt 
to the defendant. Plaintiff sued to recover the bufa- 
lœs from the defendant ; 


Held, that Exception I to seotion 108 of the 
Contract Act was not applicable to the oase and tha 
plaintif was entitled to recover the buffales from 
the defendant. 


Civil Revision against the deeree of the 
District Judge, Bassein in O. A. No. 73 of 
1922, 

Mr; Maung Kun, for the Appellant, 

Mr, My. Ba Tin, for the Respondent. 


JUDGMENT. —The facts are quite clear. 
There are concurrent findings in regard to 
them, Set Bo made over bis buffalos to 
Shaung Nyan in settlement of a debt, and 
then hired them from him, Later, he sold 
them, or rather made them over in settlement 
of a debt, to Ko Maung. The District Court 
misapplied section 108 of the Contract Act, 
and overlooked the case of Maung Shwe Lun 
v. Nga Pe Bu (1) in which the leading case of 
Greenwood v, Halquette (2) was relied upon. 
He dlso neglected the case of Maung Po Ov. 
Ma 1. (3). He held that the sale to Ko Maung 
was good. 

The plaintiff-applicant, Shang Nyan, wad 
of course entitled to recover his butfaloes and 
the District Court was wrong. 

T set aside the decree of the District Court 
and restore that of the Township Court with 
costs in all Courts, 


Z.K. 
(1) 8. J. L. B., p. 811. 


(2) 19 B. L. R. 49; 20 W. R. 467. 
(3) P.J. D. B. 857. 


Revision allowed. 


1 01.86 
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LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No, 66 oF 19929, 
August 3, 1922, 


Present :—Sir Shadi Lal, Kt., Chief 
Justice, and Mr. Justice Abdul Qadir. 


Haji MOHAMMAD TAQI AND OTHERS — 
JUDGMENT-DEBTORS — APPELLANTS 


VErSUS 


Haji ABDUL RAHMAN AND ANOTHER 
—DEOREE-HOLDERS— RESPONDENTS, 


Civil Procedure Code (Act V of 1908), O. £XI, r. 19 
—Construction of decree — Decree based on award— 
Execution—Set-off, whether can be claimed—Letiers 
Patent (Lah) cl. 10—Appeal—New point, whether 
can be urged. 


A clause in a deorea basd on an award which pur- 
ported to settle all disputes between the parties ran 
as follows :— 


“ Ag to tha amount of Income-Tax, Excess Profits 
Tax and Super-Tax for 1919-20 to be paid by party 
No.1, after the tax has been deposited in the Govern 
ment Treasury, the lability therefor will be shared 
by party No. 1 and party No. 2 among themselves in 
proportion to their share for nine months." Party 
No. 1 having paid the Exoes Profits Tax for the year 
1918-19, olaimad, in execution of the decree, to have 
the share of the Exces Profits Tax for which party 
No. 2 was liable, deduoted from the amount payable to 
the latter under the deores. It was objected:that the 
decree being merely declaratory as to tha liability of 
party No.2 as to the sum claimed, party No. 1 was 
not entitled to claim a set-off in exeaution prooaed- 
ings, and that, in any oase, the deoree did not impose 
any liability on party No. 2 in respaot of the Excess 
Profits Tax for 1918.19 ; 


Held (1) that the object of the deoree being to put 
an end to all disputes between the partias, party 
No. 1 was entitled to claim the set-off in execution 
proceadings under the provisions of O. XXI, r. 19 of 
the Civil Procedure Code ; 


(2) that under the deores, as it stood, party No. 2 
was under no liabilityin respect of the Excess Profits 
Tax for the year 1918-19. 


In an appeal under the Letters Patent a party is 
not entitled to be heard on a point which was not 
raised before the Judge in Ohambers. 


Brij Bhukan v. Durga Dat, 20 A. 253; A. W. N. 
(18934, 41 ; 9 Ind. Das. (N. S.) 527; Debt Charan Lal 
v, Mehti Hussain, 85 Ind. Oat 833.1 P. L. J. 485; 1 
P. L. W. 209 ; 290. W. N. 1303, relied on. 
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Letters Patent Appeal from the order of 
Mr. Justice Chevis, in C. A, No. 814 of 1921, 
dated the 28rd March 1929, 


Messrs. K., Dalip Singh and Ghulam Rasul, 
for the Appellants. 

Messrs. Moti Sagar and Prem Lal, for the 
Respondents, 


JUDGMENT.—This is an appeal under 
clause 10 of the Letters Patent from a judg- 
ment of Mr. Justice Chevis ; and the main 
question for determination is whether 
the appellants, who are described as 
party No.1 are entitled to call upon the 
respondents described as party No. 2, to 
contribute towards the sum paid by the 
former as Fixcess Profits Tax for the year 1918- 
19. The facts of the case are simple and do 
not admit of any dispute. The parties were 
partners in a flourishing business for several 
years but eventually fell out, with the result 
that a suit for the dissolution of partnership 
and rendition of accounts was brought by one 
of the partners. On the 16th of April 1920, 
a decree was passed in accordance with an 
award which was based upon three deeds of 
compromise entered into between the parties 
on the 15th March, 16th March and 5th 
April 1920, respectively, The result of this 
settlement of dispnte wasthat the assets of 
the firm were roughly valued at rupees 33 
lakhs, out of which party No. 2 were to receive 
rupees 14 lakhs and party No. 1 were fo take 
the remaining assets. The shares of the 
parties for certain purposes were fixed as 
follows. :— 


Share of party No. 1....... „B$ Annas. 
Share of party No, 2......... 74 Annas. 
Now, the clause which determines the 


respective liabilities of the parties to contri- 
bute fowards the sum to be paid by party 
“No. 1 on account of taxes, is contained in the 
agreement of the 15th March 1920, and, 
as its interpretation is the subject of contro- 
versy, ib is necessary to set it out in extenso. 
It runs as follows:— 


“As to the amount of Income-tax, Excess 
Profits Tax and Super- tax for 1919-20 to be 
paid by Bakhsh Elahi & Oo. and Karam Elahi 
Muhammad Shafi, after the tax has been de- 
posited in Government Treasury, the liability, 
therefore, will be shared by party No. 1, and 
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No. 2, among ‘themselves in proportion to 
their shares for #of 8 year or 9 months,” 
Now, it is beyond disputet hat party No. 1 paid 
in November 1920, a sum of Rs, 1,292,500 as 
Excess Profits Tax for the year 1918-19; and 
they claim that party No. 2 should pay their 
share of this amount for 9 months; in other 
words, they claim that they are entitled to 
recover from party No. 2 15-32nds of 2th of Rs, 
1,22,500 ; the party No. 2, however, resist this 
claim on the ground that the aforesaid sum 
was paid as Excess Profits Tax for the year 
1918-19, and thatthe clausé in question, 
which renders them liable for the payment of 
their share of the taxes for 1919-20, makes 
no mention of the Excess Profits Tax for 
1918-19, 

The learned District Judge, who heard the 
case in the first instance, and also the learned 
Judge of this Court who heard the appeal, have 
concurred in holding that the paragraph of the 
agreement relied upon by party No, 1 does 
not render party No. 2 liable for the payment 
of any portion of the above sum ; and the 
question for consideration is whether any 
adequate ground justifying our dissent from 
their conclusion has been made oud. 


Mr. Moti Sagar for the respondents raises, 
however, the objection that this matter can- 
not be determined by the Court executing the 
decree passed in favour of his clients, because, 
so far as the liability for the payment of the 
taxes is concerned, the decree merely declares 
the rights of the parties inter se and does nok 
direct any act to be done and is, consequently, 
incapable of execution. The learned Advocate 
contends that a separate suit should be brought 
to enforce the rights declared by the decree, 
It appears that this contention, though 
vaguely mentioned in the written objections 
filed by the respondents in the Court of the 
District Judge, was not urged when the case 
was argued before him; and itis beyond dis- 
pute that the matter was not even referred to 
before Mr. Justice Chevis. Now, ithas been 
held by several High Courts, vide, inter 
alia Brij Bhukan v. Durga Dat (1) and 
Debi Charan Lal v. Mehdi Hussain (2), that in 
an appeal under the Letters Patent an appel- 


(1) fer 258; A. W. N. (1898) 41:9 Ind. Deo 


(N.B) 62 
(2) 3b Tady (ai d8 1P. D. J, 485; 1 P. L.W. 


209 ; 200. W. N 
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lantis not entitled to be heard on a point 
which has not been raised before the Judge 
from whose judgment he is appealing; and 
we doubt, therefore, whether this new point 
can be raised by the respondents for the first 
time in this Court, Further, we do not think 
that the objection is well-founded. There 
can be no doubt that both the parties claim 
to be entitled to recover sums of money from 
each other, and, under O. XXI, r. 19, 
Civil Procedure Code, execution ean be taken 
out only for so much money as remains after 
deducting the sum due to the judgment- 
debtor. It must be remembered that both 
‘ the claims spring from the compromise 
entered into between the parties, the object 
of which was to put anend to all disputes 
between them ; and that if was never con- 
templated that another action should be 
brought in respect of any of the matters which 
formed the subject-matter of the sebtlement, 
We consider thatthe decree, when reason- 
ably construed along with the documents 
which formed its basis, contemplates that the 
appellants should not be driven to a regular 
suit for the enforcement of their counter-claim. 
It was intended that they should obtain their 
redress from the Court executing the decree 
against them. We accordingly overrule the 
objection raised by the respondents, 


On the merits, we are clear that the 
liability of the respondents is circumscribed 
by the terms of the paragraph quoted above, 
and that that paragraph, as it stands, does 
not make them liable for payment of any 
portion of the Excess Profits Tax for 
1918-19. Mr. Dalip Singh, who has ably 
argued the case for the appellants, points out 
. thab the [Excess Profits Tax was levied for 
one year only, namely, the year 1918-19, 
and that there was no Excess Profits Tax to 
be paid for the year 1919-20 ; and he accord- 
ingly contends that the provision in the 
paragraph in question with respect to the 
Exeess Profits Tax cannot possibly apply to 
the tax for the year 1919-20 which was never 
levied. Woe recognize that there is consider- 
able foree in this argument, but we find thas, 
if accepted, it would amount to this. In 
that paragraph for the words “ Income-Tax, 
Excess Profits Tax and Super-Tax for 
1919-20" we must read the following 
words +— " Incomeé-Tax for 1919-20, Excess 
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Profits Tax for 1918-19 and Super-Tax for 
1919-20;” but we have no right to read into 
the paragraph something which is not to be 
found there, 


Ik is tobe observed that the partnership 
between the parties was dissolved on the 31st 
December 1919, and it is, therefore, clear 
that, while they were partners for the whole 
of the year 1918-19, their partnership contin- 
ued for only 9 months of the year 1919-20. 
Now, if the paragraph was intended to refer 
to the Excess Profits Tax for the year 
1918-19, one would have certainly expected 
that both the parties should have been made 
liable to pay their share of the tax for the 
whole of the year, whereas the paragraph 
clearly states, and indeed it is admitted by the 
learned Counsel for the appellants, that party 
No. 2 are liable for their share only for a 
period of 9 months. The reason for this 
limitation of period is not far to seek, As 
pointed out above, the partnership of the 
parties continued for only 9 months in the year 
1919-20, and party No. 2 were accordingly 
made liable for their share of the tax for the 
period of their partnership, If the paragraph 
was intended to refer to the Excess Profits 
Tax of 1918-19, there is no reason what- 
sosver why the liability of party No. 2 should 
have been confined to 9 months and why they 
should not have been made liable for the - 
whole of the year during which they were 
undoubtedly partners. 

The provision confining the liability to a 
share of the Excess Profits Tax for 9 months 
is, in our opinion, fatal to the claim made by 
the appellants, Though the matter is not 
entirely free from doubt, we are not prepared 
to hold that the appellants, on whom the 
onus rested to establish the liability of the 
respondents, have succeeded in satisfying us 
that the conelusion coneurrently rexehed by 
the Courts below is erroneous. 

We accordingly dismiss the appeal with 
eosts. 


4, K, Appeal dismissed. 
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BURN v. PAUL 
RANGOON HIGH COURT. 


Crvit REVISION No, 38 ox 1999, 
August 3, 1922, 
Present :-—Mr. Justice Duckworth. 


F, N. BURN-—PETITIONER 
Versus 
G. H. PAUL-—~ RESPONDENT, 


Limitation Act (IX of 1908), ss. 9, 17-—-Hwecution 
of decree— Death of decrec-holder—Application for exe- 
cution by executor—Limitation, computation of. 


Whera a deoree-holder doas not take any steps 
during his lifetime to axeoute the decree, saotion 9 of 
the Limitation Act will apply to an application for 
execution made by his executor and the latter will 
not be entitled to deduct the time spent in obtain- 
ing probate of the deoree-holaer’s will. 


Civil Revision against the order of the Ran- 
goon Small Cause Court, in Civil Execution 
No. 197 of 1922, 


Mr, Burjorjes, for the Petitioner. 
Mr, P. N., Chari, for the Respondent, 


JUDGMENT.—It is not denied by 
Mr. Chari that this application for exeoution 
was time-barred under Article 182 of the 
Limitation Act. There is no possible means of 
exemption under section 17 of that Act, which 
would fit the facts of the present case, Thomp- 
son did nothing to execute his decrees during 
a period of over one year at the end of his life 
—the last instalment having been paid on 
19th June 1918, and Thompson dying on 21st 
August 1919, Paul obtained Probate in 
August 1921, and was substituted in Thomp- 
son’s place on 5th January 1922, The period 
spent in proving Thompson’s Will cannot be 
excluded, and, as a matter of fact, the Admini- 
strator-General had previously obtained Let- 
ters of Administration to Thompson’s estate on 
25th March 1920 and had never applied to 
execute the decree, 


Section 9 of the Act seems to me quite clear, 
and I, therefore, held that the application to 
execute the decree by Paul is barred by time. 

The application is allowed, and the order of 
the Small Cause Court admitting the 
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application for execution is set aside. Respon- 
dent will pay the applicant’s costs with-Advo- 
cate’s fees of two gold mohurs, 


Z. K. Application allowed. 


LAHORE HIGH COURT, 
SECOND CIVIL APPEAL No, 2496 oF 1920. 
May 7, 1923, 


Present :—Sir Shadi Lal, Kt., Chief Justice, 
and Mr, Justice Lumsden, 


Mt. BOONDU—PLAINTIFE —APPELLANT 
versus 
MOTI CHAND—Drrenpant— 
RESPONDENT, 


Civil Procedure Code (Act V of 1908), O. I, r. 10— 
Plaint presented in name of minor—Death of minor 
before suit—Neat friend, whether can continue suit as 
representative : 


A plaint was presented on behalf of a minor by 
his mother jas hia next friend, and it afterwards 
turned out thatthe minor had died long before the 
Presentation of the plaint : 


Held, that the minor’s mother could not be allow- 
ed to be substituted as plaintiff in the minor's place 
and to continue the suit. 


Vesrappa Chetty v. Findal Ponnen, 31 M. 86; 17 M. 
L. J. 551; 3 M. L. T. 19, relied on. 


Second appeal from the decree of the Dis- 
triot Judge, Hoshiarpur, dated 6th August 
1923, 


Mr, Mehr Chand, Mahajan, for the Appellant, 


Mr. Badri Das, for Mr. M, L. Puri, for the 
Respondent. 


JUDGMENT:—The question for decision 
is whether, when a plaint is presented on be- 
half of a minor by his mother as his next 
friend, and it afterwards turns out that the 
minor had died long before the presentation 
of the plaint, the Court has jurisdiction to 
substitute the mother of the deceased as 
plaintiff in order to allow her to prosecute the 


Von, 79) 


PARAG DIN V., SHEO MANGAL 


suit., In Veerappa Chetty v. Findal Ponnen (1) 
a Division Bench of the Madras High Court 
held that in a suit brought against a deceased 
defendant the Court had no jurisdiction to allow 
the plaint to be amended by substituting the 
names of the representatives of the deceased 
even when the suit was instituted bona fide and 
in ignorance of the death of the defendant. 
Now, in the present case, the Courts below 
have concurred in holding that ib has not been 
shown that the institution of the suib on be- 
half of a deceased person was due to a bona 
fide mistake, and in view of this finding we 
are nos prepared to allow an amendment of 
the plaint even if such amendment is permis- 
sible under O. I, r, 10 of the Civil Procedure 
Code. It may be that the Pleader who filed 
the plaint misunderstood the instructions given 
to him by the deceased’s mother but as point- 
ed out by the learned District Judge, there is 
no evidence on the record to that effect, 


The result may be unfortunate, but on the 
finding recorded by the District Judge we have 
no alternative but to dismiss the appeal. The 
appeal is, therefore, dismissed with costs. 


Z. K, Appeal dismissed. 


OUDH JUDICIAL 
COMMISSIONR’S COURT. 


SECOND CIVIL APPEAL No, 89 oF 1916, 
July 7, 1916, 
Present :—Mr, Kendall, A. J, ©. 


PARAG DIN-—DEFENDANT-——APPELLANT 
VETSUS x 
SHEO MANGAL—PLAINTIFF— 
RESPONDENT., 


Landlord and tenani—Agriculiural tenant, whether 
can sell house—Zemindar rights of. 


A person, agrioulturist or agricultural tenant, who 
is allowed by a zemindar to build a house for his 
occupation in the abadi, obtains if there is no special 
Contract to the contrary, a mere right to use that 
honse for himself and his family so long as he main- 
tains the house, é.¢., prevants its falling down and so 
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long as he does not abandon the house by leaving 
the village. 
Sri Girdhariji Maharaj v. Chote Lal, 20 A. 248 ; 
A. W. N. (1898) 27 ; 9 Ind. Deo. (N. S.) 520, followed. 
When, therefore, a tenant sold the house in which 
he lived and certain customers sued to set aside the 
sale. 


Held, that the plaintiffs were entitiel to obtain 
possession of the land and the vendas could remove 
the materials of fhe house sold. 


Appeal against the order of the Additional 
District Judge, Lucknow, dated 28th January 
1916, modifying the order of the Munsif, 
South Lucknow, dated the 23rd September 
1915, 


Mr, Daya Kishan Seth, for the Appellant. 
Mr. Gokul Prasad, for the Respondent, 


JUDGMENT.—Bhagwan Din, a tenant 
in village Paraith, sold a house in which he 
lived, and two trees, to Prag Din who lived 
in the village. The present suit has been 
brought by certain co-sharers in the village, 
and the decree of the Additional Judge on 
appeal is that the vendee may remove the 
materials of the house and the trees, plaintiffs 
being given possession of the land. The 
vendee has filed the second appeal. 


It was decided in the well-known case of 
Sri Girdhariji Maharaj v, Chote Lal (1) that 
“according to the general and well-known 
custom of these Provinces, a custom so well 
established that it may be treated as the com- 
mon law of the Province, a person, agri- 
culturist or agricultural tenant, who is allow- 
ed by a Zemindar to build a house for his 
occupation in the abadi, obtains, if there is no 
special contract to the contrary, a mere right 
to use that house for himself and his family 
so long as he maintains the house, ù e, 
prevents its falling down and so long as he 
does not abandon the house by leaving the 
village. As such occupier of a house in the 
abadi occupying under the Zemindar as in 
the case, he has, unless he has obtained by 
special grant from the Zemindar, an in- 
terest which hecan sell, no interest which 
he can sell by private sale or which can be 
gold in execution ofa decree against him, 
except his interest in the timber, roofing, and 


(1) 20A. 248; 4. W. N. (1898) 27; 9 Ind. Deo. 
(N. 8.) 620. 
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wood-work of the house,” The learned Judge 
went on to give good reason why such a 
custom should have grown up and should 
have been established. There can be no 
doubt that this custom, for those very reasons, 
equally applies in the Province of Oudh. For 
the appellant it is argued that the Wajib-ul- 
arg of the village where it refers to the rights 
of persons who build houses in the abadi, 
allows such persons to sell or mortgage these 
houses as they desire. I have carefully 
considered the provisions of the Wajib-ul-arz 
in question, and I cannot find that it sets out 
a custom by which a person who leaves the 
village can sell his house and the right of 
residence therein preparatory to so doing, It 
is argued that the custom as seb out in the 
Wajib-ul-arz is inconsistent with the general 
custom of the provinces as seb out in the case 
of Sri Girdharji Maharaj v. Chote Lall (1). 
The custom, however, does not appear to me 
to be inconsistent. 

Tt is finally argued that the respondents 
were estopped from bringing the present suit 
as the house and the trees were purchased 
with their consent. Thisis a pure question 
of fact, Ib bas been found by the Court 
below that the consent of the respondents was 
not obtained to the transfer of the house and 
trees. The appeal is, therefore, dismissed, 
Respondents may have their costs. 

K. S$. D. Appeal dismissed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No, 1833 or 1919. 
April 16, 1920, 


Present :—My. Justice Shadi Lal and 
Mr. Justice Broadway. 


Musammat DAULAN AND OTHERS— 
DEFENDANTS—APPELLANTS 
i VETSUS 
ABDUL HAQ—PLAINTIFE— 
RESPONDENT, 


Restitution ‘of conjugal rights—Marriage in ex- 
change—Delay in instituting suit, explanation of — 
Discretion of Court—Appeal, second, interference in, 


INDIAN OASES 


(1924 


A suit for restitution of conjugal rights by a 
husband against his wife was deoreed by the lower 
Appellate Court on the findings that the defen. 
dant's marriage with the plaintiff had been in ex- 
change for the marriage of plaintiff's sister with the 
defendant's brother, and that the delay in bringing 
the suit was due to several deaths having taken 
place in the families of the parties and to the 
minority of the defendant and the illness of the 
plaintiff : 


Held, that it could not be said that the discretion 
exaeroised by the lower Appellate Court was either 
arbitrary or illegal and that, therefore, the decree 
of the lower Appellate Court should not be disturbed 
by the High Court. 


Second appeal from the deoree of the 
District Judge, Jhang, at Sargodha, dated the 
16th July 1919, reversing that of the Sub- 
ordinate Judge, 1st Class, Jhang, dated the 
22nd April 1919, 


Mr, Nanak Chand, for the Appellants, 


Mr, Ghulam Mohy-ud-Din, for the Res- 
pondent, 


JUDGMENT ,—This case has come up 
to this Court under the following ciroum- 
stances :— 


The respondent Abdul Haq instituted a 
suit against Musammat Daulan alleging that 
she was his lawfully married wife and praying 
for a decree for restitution of conjugal rights 
on the ground that she would not live with 
him and was prevented from doing so by her 
relatives, who were made co-defendants and 
agains) whom an injunction was asked direct- 
ing them not to prevent Musammat Daulan 
fo go and live with her husband. The mar- 
riage was denied, but the Trial Court held 
that it had been proved. The plaintiff’s 
suit, was however, dismissed as it was 
found that Musammat Daulan was a minor 
when the marriage took place and that the 
plaintiff had been very dilatory in en- 
forcing his right, reliance being placed on 
Ziada v. Jowai (1), On appeal by the plaint- 
iff the learned Districts Judge, while agreeing 
with the Trial Court as to the factum of 
marriage, came to the conclusion that the 
plaintiff had sufficiently explained his delay 
in bringing the suit and granted him a decree, 


(1) 84 Ind. Oas. 588; 46 P. R. 1916; 184 P. W. R. 
1916; 148 P. L. R. 1916. 
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Musammat Danian and the other defend- 
ants thereupon preferred this second appeal 
to this Court through Mr. Nanak Chand and 
we have heard Mr. Ghulam Mohy-ud-Din for 
the plaintiff-respondent. It appears that 
the marriage took place some time in 1902 
when the girl Musammat Daulan was said to 
be 12 years of age, This suit was filed on 
the 8rd October 1918 and it thus appears 
that the plaintiff has taken considerable time 
in coming info Court. His explanation of this 
delay, which has been accepted by the learned 
District Judge, is that during the period when 
Musammat Daulan was under the age of 
< puberty no suit was possible, that when she 
arrived at the age of puberty some time about 
1909, he endeavoured to get her into his house, 
but the plaintiff then became ill and continued 
ill for some three years, that after that 
Musammat Daulan’s father fell ill and 
ultimately died, and that subsequent to that 
his own sister Musammat Daulat Bibi, who 
had been married to Musammat Daulan’s 
brother Amir Muhammad in exchange, con- 
tracted consumption which furtber postponed 
the consummation of the marriage, There 
can be no doubt that this marriage beiween 
the plaintiff and Musammat Daulan was in 
exchange for the marriage of Amir Mubam- 
mad with Musammat Daulat Bibi and, having 
regard to all the circumstances, we find it 
impossible to hold that the diseretion exercis- 
ed by the learned District Judge was arbitrary 
or illegal. The suit has been contested chiefly 
by Musammat Daulan's relatives and she 
herself has not come into the witness-box, 
There is nothing on the record to lead us to 
believe that she is really unwilling to go fo 
the plaintiff. Having regard to all the circum- 
stances, we feel constrained to maintain the 
decree appealed against and accordingly dis- 
miss this appeal with costs, 


Z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 


APPEAL FROM ORIGINAL CIVIL 
No, 147 or 1922, IN Suit No. 2586 oF 1919. 


May 8, 1923. 


Present :—My, Justice Mookerjee and 
Mr. Justice Rankin, 


SATOCHIDANANDA DUTT— 
APPELLANT 
Versus 


NRITYA NATH MITTER— 
RESPONDENT. 


Principal and Agent—Transaction negotiated by 
agent—Remuncratias, when payable—Contract for re- 
muneration tobe strictly meruit- Quantum meruit 
principle of, whether applicable. 


Where the remuneration of an agentis payable 
upon the performance by him of a definite under- 
taking, he is entitled to be paid that remuneration 
as soon as hoe has substantially done all that ha 
undertook to do, even if the principal acquires no 
benefit from his services, aud, except where there is 
an express agreement or special custom to the con- 
trary, even if the transaction in respect of which 
the remuneration is claimed, falla through provided 
that it does not fall through in consequence of any 
act or default of the agent. [p, 289, ool. 1.] 


Where tho parties have made an express contract 
for ramuneration, the amount of the remuneration 
and the condition under which it beoomas payable 
must be asoertainad by a referencs to the terms of 
that contract and no implied contract can be set up 
to add to, or deviate from the original contrack 
through it osn be interpreted by a reference to 
custom, not inconsistent with it. [p. 289, col, 2.) 


Beningfield v. Kynaston, (1887) 8 T.L. R. 379; 
Brood v. Thomas, (1881) 7 Bing. 99 ;88 R.R. 899; 
French d Oo., v. Leeston Shipping Co., (1922) 1 A. 0. 
451; 91 L. J. K. B. 655 ; 127 L. 'T. 169 ; 27 Com. Cas. 
257 ; 88 F. L. R. 459, followed. 


The defendant S gave a letter of authority to one G 
to negotiate the lease of tha premises belonging to 
him and on the strength of this letter one K intimat- 
ed to S his willingness to the lease on certain con- 
ditions. Subsequently, S granted another authority to 
the plaintiff to negotiate the lease of the properties on 
specified terms. This letter stipulated that the 
remuneration due to M will be paid only after the 
negotiation of the lease. On the following day S 
sent another letter to M promising to pay an addi. 
tional ramuneration provided the transaction was 
completed on the terms mentioned in the previous 
letter. As a result of this letter one K. D. intimated 
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to S his willingness to accept the terms of tha lease 
subject to certain qualifications, thereupon K.D. pub- 
lished a notification warning anyone against 
dealing with S in respest of the properties, os 
he, K. D., had accepted a lease thereof. Later on, K. 
contended that he had got avoncluded agreement 
from S. who repudiated the allegations of both K and 
K. D. M.then instituted the present suit for his 
commiasion alleged to have been earned by bim in 
respect of the lease. 

(1) Held, that onthe true construction of the 
contract between the parties the plaintiff could not 
succeed; [p. 290, ool. 1] 

(2) that the plaintiff was not ever entitled to have 
a deorse in his favour on the basis of quantum 
meruit. 

Tt is competent to the Court to allow a plaint to be 
amended even after the expiry of the period prescrib- 
ad for the institution of a new suit. [p. 291, col. 1.] 


Kisandas Rupchand v. Bachappa Vithoba Shikwant 
4 Ind. Cas. 726; 38 B. 644; 11 Bom. D. R. 1049; 
Sivagan Chetty Krishna Atyangar, 18 Ind. Oas 268 ; 
36 M. 878 ; 10 M. L. T. 687; 32 M. L. J. 189 ; Muka- 
mmad Sudig v. Abdul Majeed, 10 Ind. Oas. 478; 83 
A. 616 ; 8 A. D. J. 686, reliad on. 


Mr. S. L. Bose, (with him Sir B.C. Mitter 
and Mr, Sudhi R. Das), for the Appellant. 


Mr..J. N, Mitter, (with him Mr, A. N, Basu), 
for the Respondent. 


JUDGMENT. 


Mookerjee, J.—This is an appeal against 
a judgment of Mr, Justice Pearson by the 
defendant in a suit instituted by a broker for 
commission alleged to have been earned in 
respect of the lease of premises belonging to 
the defendant. On the 23rd August 1918, 
the defendant Satchidananda Dutt gave a letter 
of authority to Gosthabehari Saha ta negotiate 
the lease of the properties in question. On the 
strength of this letter, apparently, one Kirti- 
chandra Dawn, on the 26th August 1918, 
intimated to Dutt through his Solicitor 
that he was prepared to take the lease, provi- 
ded the title was approved and the area of the 
land was not less than two bighas as had been 
assured by the agent. What followed on this 
has not transpired, but we find that on the 
5th November 1918, Satchidananda Dutt 
granted another authority to Nrityanath Mitter 
to negotiate the lease of the properties on 
terms specified. The terms were as follows: 

“ Lease for ninety-one years. 

" Salami Rs. 25,000 (twenty-five thousand) 
only, 


“Rent Rs, 312 (three hundred and twelve) 
monthly, for the first five years plus taxes: 
Rs. 455 (four hundred and fifty-five) plus 
taxes for the next five years and thereafter 
Rs, 600 (six hundred) monthly plus taxes for 
the remaining period. 


“ Three-storied building to be erected over 
the plot with first class materials. 

“Remuneration Rs. 1,800 (one thousand and 
eight hundred) only to be paid after the 
registration of this lease. 


“This letter will be void after five days 
this date. 


“The party should be a respectable one.” 


On the day following, Dutt addressed 
another letter to Mitter in which he promised 
to pay an additional remuneration of Rs, 1,700 
only provided the transaction was completed on 
the terms mentioned in the previous letter. 
The result of the letter to Mitter was that one 
Krishnachandra Dey intimated to Dutt his 
willingness to accept the terms of the lease, 
The letter, however, contained the following 
qualifications :— 


“Tt is of course distinctly understood from 
your verbal representation to the broker (a) 
that the existing rent realised from the 
tenants is not less than Rs, 380 per month, 
and (b) that no tenant holds any lease for a 
period of more than three years yet fo run, 
and (c) that the area of the leaseholt premises 
is not less than 44 cottahs,” 


Thereafter, a notification was published on 
the 26th November by the Solieitor of Krishna- 
chandra Dey to give caution that as Dey 
had accepted a lease from Dutt anyone dealing 
with the owner in respect of the premises 
would do so at hisown risk and peril, Later 
on, Kirti Chandra Dawn appeared on the scene 
and contended that he had got a concluded 
contract in his favour. On the 9th December 
1918, Dutt took up the position that there 
was no concluded contract, in fact either with 
Dawn or with Dey, inasmuch as neither of 
them had accepted unconditionally an unqualli- 
fied offer of the lease. Onthe 11th Decem- 
ber 1919, the present suit was instituted by 
the broker against Dutt for | recovery 
of rupees three thousand and five hun- 
dred (8,500). The plaint was subsequently 
amended on the 8th August 1922 by the 


. 


Von, 19) 


INDIAN CASES 


289 


SATOHIDANANDA DUTT Y, NRITYA NATH MITTER 


insertion of an alternative prayer in the 
following terms: 


“In the alternative, the plaintiff claims the 
said sum of Rs, 3,500 or such other amount 
as this Honourable Court may award as 
damages sustained by reason of the defend- 
ant’s wrongful refusal to complete the said 
transaction with the said Krishna Chandra 
Dey and thus preventing the plaintiff from 
earning his remuneration,” 


We may state, incidentally, that Dey ins- 
tituted a suit against Dutt, which was dismissed 
on the 13th February 1923; and no found- 

> ation has been laid for a possible theory 
that the contract failed by reason of the 
wrongful conduct of the vendor-defendant. 
Dutt defended the present action substantially 
on the ground that on the terms of the agree- 
ment between him and Mitter the latter was 
not entitled to the remuneration as claimed 
in the plaint, Mr, Justico Pearson has 
overruled this contention and has decreed the 
suib, 


The principle applicable to cases of this 
description is well-established. Where the 
remuneration of an agent is payable upon the 
performance by him of a definite undertaking, 
he is entitled to be paid that remuneration as 
soon as he has substantially done all that he 
undertook fo do, even if the principal acquires 
no benefit from his services, and, except where 
there isan express agreement or spacial cus- 
fom to the contrary, even if-the transaction in 
respect of which the remuneration is claimed, 
falls through, provided that it does not fall 
through in consequence of any act or default 
of the agent. 


On behalf of the appellant, reliance has 
been placed upon the decisions in Alder v. Boyle 
(1), Beningfield v. Kynaston (2), Battams v. 
Tompkins (8), Didcott v. Friesher (4), and 
Howard Houlder v. Manz Isles Steamship Oo, 
(5). On behalf of the respondent reliance 
has been placed upon the decisions in Greer 


(1) (1847) 40. Ba is 16 L. J. O. 'P, 289; 11 
Jur. 691; 186 E. R 

(2) (1887) 8. L. ei 279. 

(3) (1892) 8 T. É. R. 707, 

(4) (1895) 11 1 L. R. 187. 

(5) (1928) 1 K. B. 110 ; 92 L. J. K. B. 288 ; 128 
L. T. 347 ; 28 Com. Oas. 15 ; 66 8. J.-682 ; 88 T. L.R. 
757. 


I 0—87 


v. Bartlett (6), Prickett v. Badger (7), 
Fisher v. Drewett (8), Green v. Lucas (9), 
Roberts v. Bernard (10), Martyrose y. Courjan 
(11), Elias v. Govind Chunder Khatick (12) 
and Annaswami Iyer v. Zemindar of Ayakud 
(13), These cases were analysed and reviewed 
in the judgment of this Court in Kishan 
Prashad Sinha v. Purnendu Narain Singha 
(14). Our attention has been invited on behalf 
of the respondent also to the decision in Tur- 
ner v, Goldsmith (15) and Municipal Corpora- 
tion of Bombay v. Cuverji Hirji (16) which was 
explained in Stokes v, Soondernath (17). We 
have been finally pressed with the decision of 
Mr, Justice Chaudhuriin Raghu Nandan Lal 
Sarma v. Madan Mohan Das (18). 


No useful purpose will be served by an an- 
alysis of the facts of each of the decisions cited 
before us. Ib cannot be disputed that where 
the parties have made an express contract for 
remuneration, the amount of the remunera- 
tion and the condition under which it becomes 
payable must be ascertained by a reference to 
the terms of that contract and no implied 
contract can be set up to add to, or deviate 
from the original contract though ib can 
be interpreted by a reference to custom not 
inconsistent with it, [See observations of 
Lord Justice Bowen in Beningfield v, Kyanas- 
ton (2), Broad v. Thomas (19); French & Co 
v. Leiston Shipping Oo, (20)]. 


The general principle is thus explained in 


(6) (1868) 14 O. B. (N. S.) 681 ; 32 L. J. O. P. 261; 
8 L. T. 508 ; 11 W. R. 884; 2 N. R. 279; 135 R. R. 
688 ; 143 E, B. 613. 

(7) (1856) 10. B. (N. B.) 296 ; 107 R. R. 668; 96 
L. J. O. P. B3 ; 3 Jur. (N. S.) 66; 5 W. R. 117; 140 


. R. 128. 
kaa (1878) 48 L. T. Hx. 32; 891. T. 258; 27 W. 
an (1875) 81. T. 781 on Appeal (1876) 98 L, T. 


Stio) (1884) 1 Cab. & Ei. 386. 

(11) 14 Ind. Cas. 981 ; we T J. 319. 

(12) 800. 202;7C. W. N 

on b Ind. Oas. 740; oo A W.N.199:8M. 


4 
a 11 Ind. Oas. 820 ; 1650. Ù, J. 40; 16 0. W. N, 


eis) pee ae ye 644 ; 60 L. J. Q. B. 947; B4 1. 
T. 801; 39 W 

(16) 20B. iad; To Ind. Deo. (N, 8.) 641. 

(17) 22 B. 540 ; 11 Ind. Deo. (N. B.) 941. 

(18) 76 Ind. Cas. 838 ; 88 O. L. J. 189. 

(19) (1881) 7 Bing. 99 ; 38 R. R. 899, 

(20) (1922) 1. A. O. 451 ; 91 D J.-K. B. 655; 127 
L. T. 169 ; 27 Com: Cas. 257 ; 38 T. L. R. 459. 
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Howard Houlder and Partners Lid. v, Mans 
Isles Steamship Oo. (5) 

“This a settled rule for the construction 
of commission notes and the like documents 
which refer to the remuneration of an agent 
that a plaintiff cannot recover unless he 
shows that the conditions of the written 
bargain have been fulfilled. If he proves 
fulfilment he recovers, If not, he fails, 
There appears to be no half-way house, and it 
matters not that the plaintiff proves expendi- 
ture of time, money and skill, This rule is well 

illustrated by Alder v. Boyle (1) (where com- 
- mission was not payable until an abstract of 
conveyance was drawn out); Bull v. Price 
(21) (where the commission was only payable 
on money actually ‘ obtained’) Battamas v. 
Tompkins (8) (commission payable on ‘com- 
pletion’ of purchase), Clack v. Wood (22) (com- 
mission payable subject to the title being 
approved by my Solicitor’) ; and by such illus- 
trative decisions as Mason v. Clifton (23) 
(commission to be paid if money is raised on 
specified terms), and Martin v Tucker (24) 
(commission to be paid on the ‘ amount of the 
capital brought into the business’).” 


We have, consequently, to consider the 
actual terms of the contract between the 
parties in the present case. As we have 
already pointed out, the letter of author- 
ity, dated the 5th November 1918, states in 
specific terms that the remuneration of 
Rs, 1,800 is to be paid after the registration 
of the lease. The letter of the 6th Novem- 
ber 1918, empbasises this and states that 
an additional remuneration of Rs. 1,700 
will be paid provided that the broker com- 
pletes the transaction on the terms men- 
tioned in the previous letter. We are of 
opinion that the contract could not have been 
expressed in clearer terms and that, on the 
true construction thereof, the plaintiff cannot 
possibly succeed in this litigation. 

We have been finally pressed by the respon- 
dent to hold that the plaintiff ought to have a 
decree in his favour on the basis of quantum 
meruit. We are of opinion that this 


(21) (1881) 7 Bing. 287 ; 5 Moo. & P. 2; 9 T. J. O. 

10; B. J. 18 ; 181 E. R. 91. 

(a2) (1862) 9 Q. B.P. 276; 471. MT, 144; 80 W. 
R. 981. 

(28) (1869) 9. & F. 899 at p. 9013 130 R. R 
907 


07. 
(24) (1885) 1 T. L. R. 685. 


contention cannot- possibly be sustained, 
and in support of this view, reference may 
be made to the decision in Howard Houlder 
and Partners Ld. v. Manx Isles Steamship 
Co, Ld, (5) where McCardie, J., deals with the 
aueron in these terms— 


“I must point out that the commis- 
sion note before me represented the result of 
discusssion between the plaintiffs and the 
defendants. It embodied their bargain. They 
reduced their agreement to writing, There 
was no collateral arrangement whatsoever. 
The rights of the plaintiffs are to be found in 


the commission note alone, and so the parties ai 


intended. If this be so, then it follows, as 
Mr, Neilson so forcibly indicated, for the de- 
fendants, that the rule Hapressum facit cessare 
tacitum here applies. Thereis no scope on 
the present facts for the operation of the 
quantum meruit principle, IfI were to rule 
in the plaintiffs’ favour, I should ignore the 
well-established rule and a substantial 
body of authoritative decisions. In Mason v. 
Clifton (23), Cockburn, ©. J., when summing 
up to the Jury said. "I . . . Bis 
employed to procure money upon certain 
terms, and does not procure it upon those 
terms, but upon other and different terms, 
then A ‘will not be liable to him for 
commission. Nor can B in such case claim to 
recover a reasonable remuneration for trouble 
and labour, for he has not done what he was 
employed to do.” So, too, in Green v. 
Mules (25), Willes, J., in speaking of the com- 
mission agreement there in question said: 
“The substance of the matter was, ‘If the 
letter is effectual, I (the defendant) will 
pay you £100 though not liable; if it is 
not effectual, Iwill pay you nothing.” 
The matter was clearly put in Martin v. 
Tucker (24) in the judgment of Lord Coleridge, 
J, when he said that the plaintiffs 
“could nob claim on a quantum meruit 
because they had chosen to tie themselves 
down by the express terms of the agreement,” 
Much the same view was expressed by the 
Court of Appeal in Barnett v. Isaackson (26), 
where Lord Hsher, M. R., said that the 
plaintiff was only to be paid in case of 
success, no Matter what labour and trouble 


Pay (1861) 8 L. J . (O. P.) 843 at p. 845 ; 
94. 
= ae) qe 4 T. L. R. 655. 
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he had devoted to the matter. Finally, I may 
mention Lott v, Outhwaite (27) where Lord 
Lindley, L. J. stated: “It was said that there 
was an implied contract to pay the agent a 
quantum meruit for his services. The answer 
was that there could berno implied contract 
where there was an express contract.” 


This was precisely the position adopted by 
this Court in the case of Kishan Prosad Sinha 
v. Purnendu Narayan Sinha (14) We are 
consequently of opinion that in either aspect 
of the case the plaintiff cannob possibly 
succeed, 


We may add finally that the appellant 
urged before us that the plaint was allowed 
to be amended at too late a stage and in sup- 
port of this argument relied upon the decision 
of Weldon v. Neal (28). We must not be 
taken to accep} this contention of the appel- 
lant as well founded because, as pointed outin 
Risandas Rupehand v. Bachappa Vithoba Shil- 
want (29), Sivugan Chetty v. Krishna Aiyangar 
(30), and Muhammad Seedig vw. Abdul Majed 
and Musammat Hakiman (31), it is competent 
to the Court to allow the plaint to be amend- 
ed even after the expiry of the period prescrib- 
ed for the institution of a new suit, 


The result is that this appeal is allowed, 
the judgment of Mr, Justice Pearson set 
aside, and the suit dismissed with costs 
throughout, 


Rankin, J.—I agree. 
Attorney for the Appellant, Ramesh Chan- 
dra Baste 


Attorney for the Respondent, Jogendra 
Krishna Duit, 
K. 8. D. Appeal allowed. 


(27) (1898) 10 T, L. R. 78. 
(28) (1887) 19 Q. B. D. 894; B6 D. J.Q. B. 621i; 
W. R. B20. 


(29) 4 Ind. Oas. 726 ; 38 B. 644 ; 11 Bom. L. R. 
1042. 

(30) 18 Ind. Cas 268; 86 M. 878; 10 M. L. T, 557; 
99 M. I J. 139. 
(31) 10 Ind. Oas. 476; 88 A. 616; 8 A. In J. 636. 
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RANGOON HIGH COURT, 


First CIVIL APPEAL No, 140 or 1928, 
May 1, 1923, 


Present :—Sir Sydney Robinson, Kt., Chief 
Justice, and Mr. Justice Beasley, 


Y, A. SHAKOOR & Co.—DEFENDANTS — 
APPELLANTS 
VETSUS 


FINLAY FLEMING & CO,—PuaIntirrs—~ 
RESPONDENTS, 


Contract Act (IX of 1872) s 78—Interest Act 
(XXXII of 1839) s. 1—Sale of goods~Breach of con- 
tracts—-Damages—Exchange, rate of, when tobe cal- 
culated—Interest, whether can be awarded. 


In a suit to recover the value of goods which ware 
agreed to be paid for “as per home invoice,” the 
rate of exchange for the conversion of sterling into 
rupeas should be that prevailing on the date on 
whioh payment was to be made under the contract, 
and not that prevailing on the date of judgment. 


Case law disousged. 


Interest may insuoh a suit, be awarded to the 
plaintiff, as damages under section 73 of the Contract 
Act, where it is proved that loss has been caused to 
him owing to the defendant's default in not making 
the payment on the due date. 


In the casa ofan old contract interest may be 
awarded under the Interest Act, from the time when 
a demand for payment is made in writing so as to 
give notice to the debtor that interest will be claim- 
ed from the date of such demand until the time of 
payment, 


Case law discussed. 


Mr. Burjorji, for the Appellant, 
My, Paget, for the Respondent. 


JUDGMENT, 


Robinson, C. J .:—The fact in this case are 
not in dispute. The defendant-appellant 
bought two lots of sateens through the plaint- 
iffs-respondents by verbal arrangements which 
were subsequently embodied in indents. The 
agreement was that the price was to be as per 
Home invoice plus 5 per cent. commission and 
usual charges; payment to be made 83 days 
after the date of invoice, interest to be paid 
by the buyers at the rate of 8 per cont, annum 
from the date of invoice to due date. To this 
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plaintiffs add that thereafter the rate of in- 
torest was to be 12 per cent, per annum. 
This was denied by the defendants, bub the 
learned Judge has allowed them 8 per cent. 
instead of 12 per cent. from due date, 

Two questions that arise in this appeal 


are, — 

(1) What isthe date at which the ex- 
change is to be calculated ? and 

(2) Whether plaintiffs are entitled to in- 
terest after due date and, if so, at what rate ? 

As regards the question of the date at which 
the exchange is to be calculated, there are 
certain English authorities which may be 
taken to decide the question. 

In Di Pordinando v, Simon, Smits & Co., 
Lid. (1), the defendants contracted to carry 
goods for the plaintiff from Hingland to 
Italy and to deliver them there on 
the 10th February 1919. They failed to 
do so, and converted the goods, The Trial 
Court fixed the damages as the value of the 
goods in Italy on the 10th February, end it 
was held that, in arriving at the proper equi- 
valent in British currency for the purposes of 
assessing these damages, the rate of exchange 
prevailing between the two countries on 
February 10, 1919, when the breach was 
committed, and not that prevailing at the date 
of the judgment, should be adopted. This 
was a rule that had been laid down in Scott 
-y. Bevan (2). The rule was followed in Man- 
ners v, Pearson (8). In that case Vaugham 
Williams, L, J„ said:—'‘‘It seems plain that this 
mode of computing the value of foreign 
. eurrency in English sterling, and thus conyert- 
ing the one currency into the other, is based 
upon damages for the breach of contract to 
deliver the commodity bargained for at the 
appointed time and place, and, if this is so, it 
follows that the date as of which that value 
must be ascertained is the date of the breach, 
and not the date of the judgment.” It is 
pointed out that that view was followed in 
various other cases. In Societe Des Hotels Le 
Touquet Paris-Plage v. Cummings (4), the 


(1) (1920) 8K. B. 409; 89 LJ. K. B, 1089; 26 
Com. Cas. 87 ; 86 T.L. R. 197; 2 Bom. L. J. 180, 1 
R. 889, (1923) A. 1. R. (Rangoon) 265. : 

(a) (1881) 2 B. & Ad. 78 ; 9 L J. (0,8) K. B. 152 
86 R. R. 482 ; 109 E. R. 1073. 

(8) (1898) 1 Gh. 581 ; 67 L., J. Ob, 804; 78 L. T. 
432 ; 46 W. R. 498, 

(4) (1922) 1 K. B. 451; 91 L. J. K. B. 288; 126 L. J. 
513 ; 66 S. J. 269 ; 88 T. D. R. 321, . 
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same view was taken by Avory, J., the rulings 
I bave referred to above and others being 
cited. In that case there was an undertaking 
fo pay a debt on the 31st Decembor 1914. 
The debt had been incurred in France, and the 
amount was settled in France. The suit was 
brought in England, and it was, therefore, 
necessary to arrive ata proper equivalent in 
English currency. The rate of exchange 
prevailing between the two countries on the 
81st December 1914 when the debt became 
due was adopted, and ib was held that that and 
not the rate at the date of the judgment was 
the proper rate. That case was taken up on 


appeal, but the only point considered was = 


whether the payment made by the debtor in 
France after the suit had been filed amounted 
to accord and satisfaction of the debt, On 
that point the judgment of Avory, J., was 
reversed, butthe date on which the rate of 
exchange was to be taken was left un- 
touched. The only point to be noticed 
further is that in his judgment Aitkin, L. J., 
said: “For the purpose of this action I have 
not thought it necessary to decide at what 
rate the exchange should be calculated had 
the plaintiffs succeeded. The same result 
follows, though the exchange should be 
calculated as at the date when payment be- 
came due, But no case that I knew of has 
yot decided what the position is when a foreign 
creditor, to whom a debt is due in his country 
in the currency of his country, comes to sue 
his debtor inthe Courts of this country for 
the foreign debt. Much may be said for the 
proposition thatthe debtor’s obligation is to 
pay, say, francs, and so continues until the 
debt is merged in the judgment which should 
give him the English equivalent at that date 
It is a problem which seems 
to require very full consideration, and which I 
personally should desire to reserve.” 


As regards breach of contract, however, 


al 


there is a consistent series of decisions fixing . 


the date of the breach as the date on which 
the exchange should be calculated. In the 
present case payment was to be made of a 
sum certain fixed in English currency on a 
certain date, 2e, 83 days after the date of the 
invoice. The failure to pay on that date may 
be regarded eifher as a failure to pay the debt 
or, and I think more properly, a breach of the 
contract. The date at which damages for a 
breach of contract are to be calculated is the 
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date of the breach and, following the English 
authorities, ib is to my mind clear that the 
date on which the rate of exchange is to be 
taken for the purpose of converting the 
amount in English currency into rupees is the 
date on which, under the agreement, the money 
was to be paid and on which a breach ocour- 
red by its not being so paid. On this ground, 
therefore, in my opinion the appeal clearly 
fails, and the decree of the Court below should 
be confirmed. 


Asto whether plaintiffs are entitled to 
interest and, if so, ab what rate, we have the 
following facts. 


Asa concession, plaintiffs agreed to allow 
defendants to pay 83 days after the date of 
the invoice; they would have had to pay the 
English manufacturers on shipment and they, 
therefore, naturally demanded interest on the 
sum for the period of the 83 days granted. 

“This was agreed to.. On the expiry of the 83 
days, in the case of each shipment, bills for 
the amount due, the exchange having been 
calculated according to the rate prevailing on 
that day, were presented to the defendants 
for payment. It seems clear that failure to 
pay would cause loss to the plaintiffs, For the 
use of their money for the 83 days they had 
been promised interest, and there is no reason 
whatever for holding that to be kept out of 
their money did not cause them the loss not 
only of that interest but aloss which follows 
from their not having control of their money 
fo use in their business, 


It has been urged that interest cannot be 
awarded by way of damages under section 73 of 
the Contract Act and that, in any case, inter- 
est cannot be awarded unless the matter falls 
within the terms of the Interest Act XXXII 
of 1839. 


For the former prop sition reliance is placed 
on the case of Kamalammal v. Peeru Meera(5), 
In that case the plaintiff sued to recover 
a sum of money due to her on-an oral con- 
tract together with interest, There was no 
agreement to pay interest. There was no 
written demand or notice under the Interest 
Act. That case was followed in Subramania 
Aiyar y. Subramania Aiyar (6), The Caleutta 


(5) 20 M. 481 ;17 M. Ln J. 268; 7 Ind. Dec (N. 8.) 
1. 
(6) 31M. 250; 8M. L. T. 278; 18 M. L. J. 245. 
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High Court has, however, taken tha opposite 
view in Surja Narain Mukhopadhaya v. Pratap 
Narain Mukhopadhaya (T). The defend- 
ant in that case by a letter agreed to contri- 
bute Rs. 900 towards the expenses of retain- 
ing Counsel for a certain case and consented 
fo pay the amount within ten days, Counsel 
was engaged but no payment was made as 
promised, It was hold that the plaintiff was 
entitled to get interest, inasmuch as the debt 
was not uncertain, the date of payment was 
defined, and the defendant knew that the con- 
fingency upon which he became liable had 
occurred. The case, ib was held, fell within 
Act XXXII of 1839, Maclean, O. J., held that it 
was not on the facts of that case necessary to 
consider the Madras decision in Kamalam- 
mals case. But Banerji, J., distinctly 
dissented from it and held that damages 
could be awarded in the shape of interest 
under section 78 of the Contract Act, provided 
that the creditor can show that actual loss or 
damage had been caused to him. He says: 
“No doubt the law presumes the withholding 
of payment of money as carrying with it loss 
to the person to whom such money is due, 
the compensation for which loss is interest at 
the market rate. Such damage I may, with- 
out any straining of language, call damage in 
law, as distinguished from damage in fact, or 
actual loss, which a person from whom pay- 
ment of money due is withheld may sustain 
in certain cases as the plaintiff is found to 
have sustained in this.” And later he says 
that if B had not actually to borrow any 
money, and to pay any interest, he would not 
in such a case be entitled to recover interest by 
way of damages under section 73 of the Con- 
tract Act, though if the case came within the 
provisions of Act XXXII of 1839, he would be 
entitled to such interest, 


In the present case plaintiffs had to provide 
money to pay the manufacturers in England, 
and they would have suffered the loss of in- 
terest on that money if they had not been 
recouped by the express agreement fo pay 
interest at the rate of 8 per cent, during the 
period of the 88 days. After the expiry of 
the 88 days, they being still kept out of their 
money naturally suffer a loss, and their dam- 
age arises fromthe breach of the contract 


(T) 26 0. 955 ; 18 Ind. Deo. (N. S.) 1911. 
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to pay on due date, and, in my opinion, bhere- 
fore, they would be entitled to interest 
as damages under section 73 of the Contract 
Act. Butitisnot necessary to decide that 
in this case, for it is clear that on due 
date a demand for payment was made 
in fhe case of each invoice and notice was 
thereby given to the defendants by reason 
of the well-known custom of the import- 
ing firms to demand interest. It has not 
been proved, if is true, that the defendants 
were actually, aware of this practice, but 
there can be no doubt that they were so aware, 
The contract being an oral one, under Act 
XXXII of 1839 interest may be awarded from 
the time when a demand for payment shall 
have been made in writing so as such demand 
shall give notice fio the debtor that interest 
will be claimed from the date of such demand 
until the time of payment. I am of opinion, 
therefore, that the learned Judgo of the Court 
below was justified in allowing interest from 
due date or from the date when defendants 
ceased to pay interest. As to the rate 
of interest that should be fixed so as to 
save plaintiffs from loss, the loss which they 
incurred by the rate of interest fixed for the 
83 days. Itis further clear that it would be 
extremely difficult, if at all possible, for them 
to borrow money at anything less than 8 per 
cent, which has been awarded, : 


In my opinion, therefore, the decree of the 
Court below allowing them interest at 8 per 
cent. should be confirmed, and I would dismiss 
this appeal with costs throughout, 


Beasley, J.:—I concur. 
Z. K, Appeal dismissed, 
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LAHORE HIGH COURT, 
SECOND CIVIL APPEAL No, 2272 oF 1916. 
May 18, 1920. 


Present :—Mr. Justice Broadway and 
Mr. Justice Dundas, 


MUHAMMAD IBRAHIM, ETO,-— 
DEFENDANTS—~-APPELLANTS 
versus 


MUHAMMAD ISMAIL, ETO, = 
PLAINTIFFS-~RESPONDENTS, 


Limitation Act (IX of 1908), Sch. I, Art. 120—Gutt 
by morigagee to recover from co-morigagee share of 
morigage-money received by laiter—Limitation, com- 
mencement of. 


Ajsuit by a mortgagee to recover from his eo-mort- 
gageo his share ofthe mortgage-money received by 
the latter from the mortgagor is governed by Article 
120 of Schedule I to the Limitation Act and Hmita- 
tion begins to run from the date on which the money 
was reseived by the defendant. 


Second appeal from the decree of the Addi- 
tional District Judge, Delhi, dated the 18th 
May 1916, modifying that of the Subvrdinate 
sates 1st Class, Delhi, dated the 17th March 


Hon'ble Khan Bahadur Mian Fazl-i-Hus- 
sain and Rai Sahib Lala Mul Chand, for the 
Appellants, 


Bakhshi Tek Chand, for the Respondents. 
JUDGMENT. 


Broadway, J.:—Muhammad Ismail and 
three others sued Muhammad Ibrahim, 
Muhammad Yakub and Musammat Aisha 
Khanam, sons and daughter of Abdur Rahman, 
for Rs. 3,500, alleging that this amount was 
due to them from the defendants’ father 
Abdur Rahman, The Trial Court granted the 
plaintiffs a decree for Re, 2,569. On appeal 
the learned Additional District Judge, Delhi, 
modified the decree by reducing the decretal 
amount to Rs. 979-2-0, Against this deci- 
sion both parties have preferred separate 
appeals. The defendants have been represent- 
ed before us by Mr. Mul Chand and the 
plaintiffs by Mr, Tek Chand. 
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. Briefly stated the facts of this case are that 
on the 4th June 1906 plaintiff, Muhammad 

- Ismail, defendant, Muhammad Ibrahim and 
‘one Muhammad Ishak, nephew of Muham- 
mad Ismail, (vide pedigree table at page 11) ad- 
vanced Rs. 5,000 to one Musammat Kabira 
Begum who executed a mortgage in their 
favour, Of the money so advanced half be- 
longed to Muhammad Ismail and the remain- 
der to Muhammad Ibrahim and Muhammad 
Ishak. Abdur Rahman was the unele of 
Muhammad Ismail and grand uncle of Muham- 
mad Ishak. He died in 1914 and on the 

. 80th March 1915 the present plaintiffs 
` brought a suit against the present defendants 
for rendition of accounts and for the recovery 
of such money as might be found due after 
the accounts had been taken. It was alleged 
that Abdur Rahman had invested this 
Rs. 5,000 in the mortgage aforesaid and had 
realised the same from Musammat Kabira 
Begum by the 8th February 1910 and that 
the defendants, in spite of repeated demands, 
refused fo submit any accounts or pay any 
money. That suit was dismissed on the 1st 
June 1915, ib being held that Abdur Rahman 
had not been the agent of the plaintiffs and 
that, therefore, neither he nor his heirs were 
liable to render any accounts. The plaintiffs, 
apparently, accepted this decision without 
demur, and on the 15th July 1915 they insti- 
tuted the present suit in which they claimed 
Rs. 3,500, Of this sum Rs, 2,500 was said to 
be the principal amount due and Rs. 1,000 the 
interest or munafa, The defendants raised 
various pleas and contended that the suit was 
barred by limitation. The learned Additional 
District Judge held that Article 120 applied 
and that, therefore, the suit was within time, 
Before us Mr. Mul Chand has contended that 
the correct Article was Article 62 and that the 
claim was barred. He further contended that 
even if the proper Article was Article 120, the 
claim was liable to be dismissed. He pointed 
out that Musammat Kabira Beguin had repaid 
Rs. 5,000 on four separate dates, each of the 
payments being endorsed on the mortgage-deed. 
The first of these payments was made on the 
23rd March 1908 when Re, 1,000 was paid, in 
accordance with the endorsement to the three 
mortgagees, The second payment was made on 
the 2nd December 1908 when Rs, 1,600 were 
endorsed as having been paid toAbdur Rahman, 


The third payment of Rs. 200 was made on 
the 7th December 1908 to Abdur Rahman and 
Ahmad Hasan, The lash payment was made 
on the 8th February 1910 to the three morb- 
gagees, the entry being attested by Abdur 
Rahman as a witness. It was entered that 
Rs. 2,200 had been paid as principal and Rs, 90 
as munafa, and that the whole debt duc had 
been realised. Mr. Mul Chand contended that, 
inasmuch as there were four distinct pay- 
ments, even if Article 120 applied, the first 
three items were barred. 

Mr. Tek Chand strongly urged that Abdur 
Rahman must be regarded as having been the 
agent of the mortgagees and that, therefore, 
after his death the plaintiffs could claim the 
balance of the sum due. As stated above, how- 
ever, in the former suit it was distinctly held 
that Abdur Rahman was not an agent, and after 
hearing Counsel at length on this point we are 
satisfied that no agency has been established. 
In this view of the case it is nob necessary for 
us to discuss Narain Das v, Faiz Shah (1); 
Seth Chand Mal v. Kalian Mal (2); Fatima v. 
Imtiaz Jan (3)and Rao Girraj Singh v. Rani 
Raghubir Kunwar (4) referred to by Mr. Tek 
Chand. Abdur Rahman not being an agent the 
plaintiffs were entitled to recover their share 
when Abdur Rahman received the first threa 
payments from the mortgagors. As these pay- 
ments were made more than six years before 
suit, Mr. Mul Chand’s contention is correct and 
the claim qua them must be regarded as barred 
and we hold accordingly. It is, therefore, not 
necessary for us to consider the applicability 
of Article 62. With regard to the payment of 
Rs, 2,290 made on the 8th February 1910, 
Article 12) would be no bar, Plaintiffs aro, 
however, entitled to a half of that sum, viz., 
Rs. 1,145. The learned Additional District 
Judge has held that a sum of Rs. 1,200 was 
paid out of this Rs. 2,290 to Musammat Basti 
Khanam, mother of Muhammad Ismail, plaint- 
iff, and, therefore, it is clear that the defend- 
ants cannot be held liable for any further sum, 
Mr, Tek Chand contended that thia finding of 
the learned Additional District Judge was not 
based on any evidence and that, therefore, it 


(1) 157 P. R. 1889. 

(2) 96 P. R. 1886, 

(3) 18 Ind. Cas. 980; 1iP. R.1912; 33 P. W. R. 
1913 ; 59 P. D. R. 1912. 

(4) 2 Ind. Oas. 118 ; 81 A, 429 ; 6 A. L J. 667. 
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could be examined in second appeal. In fhis con- 
nection, it has to be borne in mind that Abdur 
Rahman is dead, Admittedly, being an elderly 
man and the head of the family it was he 
who was carrying on the affairs of the family. 
The defendants can scarcely be pinned with any 
knowledge of the details of the various trangac- 
tions. This is evidenced by the fact that in 
their written statement in the suit for accounts 
they at first pleaded ignorance of the mortgage 
itself, than at a later stage, apparently having 
made enquiries, they admitted that such a 
mortgage had taken place, The learned 
Additional District Judge has given very cogent 
reasons for the conclusion arrived at by him 
-reasons which we consider adequate—and 
we, therefore, hold that this payment of 
Rs. 1,200 has rightly been held to bea 
payment made out of the money received 
frora Musammat Kabira Begum and for the 
. Plaintiffs. In this view of the case, it is not 
necessary to examine the other points argued 
at the bar. 

We accordingly accept the defendants’ 
appeal and dismiss the plaintiffs’ suit with 
costs throughout, 

Having regard to the above decision it follows 
that the plaintiff's appeal No, 2475 of 1916 
must be dismissed and we dismiss it ac- 
cordingly but in this case without costs. 

Z. K. Appeal accepted, 


ALLAHABAD HIGH COURT. 
SECOND APPEAL No, 1553 or 1922, 
March 6, 1924, 

Present :-—-Mr. Justice Daniels, 


ISHDAK TEWARI AND ANOTHER—PLAIN- 
TIFFS— APPELLANTS 
, versus 
TAMESHAR AND OTHERS ~DEFENDANTS—- 
RESPONDENTS. 


Hindu Law—~—Joint family— Alienation—Partition— 
Right of afterborn son to challenge alienation—Old 
transaction—Adult members, consent of — Necessity— 
Presumplion—Limitation Act (IX of 1908), ss. 6, T— 
Minor son, right of, to challenge alienation by father 
Majority of other sons, effect of. 
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Where there is a partition of joint family property, 
the only property in which an afterborn bon of a ge- 
parated member acquires an interest is his father's 
property as it stands on the date of his birth, and he 
has no right to challenge an alienation of joint 
family property affected before partition by the co- 
parceners, sofaras the shares of members other 
than his father are concerned. 


Bhup Kunwar v. Balbir Sahat, 64 Ind. Cas. 885; 44 
A. 190 ; 19 A. Ts J. 978 ; (1992) A. I. R. (A) 842, dis- 
tinguished. 


Tha right ofa minor Hindu son to challenge an 
alienation of family property effected by his father is 
ot affected by the fact that his alder brother who 
resumably became manager of the family and capa. 
le of giving a discharge on attaining majority, had 
attained majority more than three years before suit 
and a suit by him to challenge the alionation would 
be barred by time. 


Ganga Dayal v. Mani Ram, 1 Ind. Cas, 824; 81 A, 
166 ; 6 A. L. J. 62, followed, 


In the case of old transactions full and detailed eyi- 
dence of necessity is not to be expactad and it is per- 
ere to fill in the details by reasonable presump- 

1008. 


Chintamani Bhatla Venkata Reddi v. Rani Sahed of 
Wadhwan 55 Ind. Oas. 688; 471. A. 6:38 M, L. J. 
893 ; 11D. W. 451; 18 A. L. J. 867 : (1920) M. W. N. 
315 ; 22 Bom. L. R 541;2 U. BL. R. (P. O.) 77: 
43 M. 541 ; 28 M. L. T. 457; Peare Lalv. Sundar 
Singh, 68 Ind. Cas. 805 ; 20 A. Ti. J. G58 ; 44 A, 766; 
(1922) A. I. R. (A) 486, followed. 


Tho fact that all the adult members of the 
family accept responsibility for an alienation is 
Pa alen to raise a presumption that the transaction 
is valid. e 


Second appeal against the decree of the 
District Judge, Gorakhpore, dated 26th of 
June 1922, 


Mr. U. S. Bajpai, for the Appellants, 


Messrs. B, L. Dewe and N. Uvadhia, for 
the Respondents. i 


JUDGMENT.—In this case the plaintiffs 
appellants, Ish Dutt and Ram Murat, seek to 
set aside a sale-deed of joint family property 
executed by their respective fathers Muka} 
Nath and Parmeshwar Dutt on 28th May 190 1 
as having been made without legal necessity, 


Von, 79) 


ISHDAT TEWARI v. TAMESHAR 


The following pedigree will assist in the under- 
standing of the case :— 





SA Bi 
| | 
Parmeshwar Dutt Mukat Nath 
| 
Ram Murat | l 
Ish Dutt Asharfi Dutt 
Pltff. (age 8) Pliki. 


The Trial Court dismissed the suit altogether, 
The lower Appellate Court dismissed the appeal 
of Ram Murat but allowed that of Ish Dutt in 
respect of one item of the sale consideration, 
The plaintiffs appeal and the defendants have 
filed cross-objections. The lower Court’s find- 
ings of fact are :— 


(1) that the family was joint when the 
sale was executed ; 


(2) that a separation took place on the 
very nextday after the date of the sale-deed ; 

(8) that Ish Dutt’s age was 20 at the time 
of suit, 


The third finding is interpreted by both 
parties as meaning that Ish Dutt was alive 
ai the execution of the deed but that the 
guit was filed within three years of his 
attaining majority and is, therefore, within 
time. From the second finding it follows 
that, there being no longer any joint family 
in existence, each plaintiff can only sue 
to recover his own separate share, This is 
clearly the case, and the ground of appeal 
which was taken on this point has not been 
pressed. The Appellants contest the finding 
of the Court below that Ram Murat has'no 
cause of action fo contest the sale, but this 
result follows clearly from the second finding 
referred to above. Ram Murat was only eight 
years of age when the suit was filed in 1921, 
He was, therefore, born in the year 1918, At 
that date there was no community of interest 
between Parmeshwar Dutt and the branch of 
Mukat Nath, and the only property in which 
the plaintiff could acquire an interest by birth 
was the separate and ancestral property of his 

father Parmeshwar Dutt as ib stood on the 
` date of his birth. The plaintiff could not 
claim the benefit of any cause of action Ish 
Dutt might have, seeing that Ish Dutt belong- 
ed to a family which had separated from that 
of the plaintiff’s father ton years before. The 

1 O88 
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principle laid down in Bhup Kunwar y. Balbir 
Sahai (1) does not apply, and the ordinary rule 
applies that he is not entitled to challenge 
a transaction made before his birth. The only 
property in which he acquired interest was 
his father’s property as it stood on that date. 


It remains only to consider the case of Ish 
Dutt, The respondents in their grounds of 
objection challenge the finding as to Ish Dutt’s 
age but atthe hearing this plea has been 
abandoned. They have, indeed, contested Ish 
Dutt’s right to sue on the ground that his 
elder brother Asharfi Duth attained majority 
more than three years before the suit and, 
therefore, presumably became manager of the 
family and capable of giving a valid discharge, 
There is authority of other High Courts in 
support of this view, but the Courts below 
followed, as they were bound to do, and as I 
sitting as Single Judge must also do, the 
reported ruling of this Court in Ganga Dayal 
v, Mani Ram (2) I may remark, however, that 
the authority of this case is somewhat shaken 
by the ruling in Achhaibar Singh v, Bam 
Sarup Singh (8) The consideration for the 
sale-deed in suit was Rs, 1688, consisting of, — 


(1) Rs, 896-12-0, due ona hypothecation- 
bond of 17th January 1895 executed by Mukat 
Nath, 

(2) Rs. 1,085-6-9, due ona hypothecation- 
bond of 26th August 1897 executed by Mukat 
Nath. 

(8) Rs. 201-4-0, due on a hypothecation- 
bond of 2nd May 1901 executed by Parmesh- 
war Dutt. 

The third item was borrowed for the expen- 
ses of a suit brought by the mortgagee on the 
basis of the hypothecation-bond which forms 
item No. 1. As the first two debts were 
incurred by Mukat Nath long before the 
transaction is suit, and indeed long before the 
plaintiff’s ‘birth, they constituted antecedent 
debt and the plaintiff Ish Dutt has no right fo 
challenge them. On this point there can be 
no controversy, As regards the third item, the 
learned Judge holds that as the debt was in- 
curred by the plaintiff's uncle Parmeshwar 
Dutt if is for the defendants to establish 
legal necessity which they have not done. 

(1) 64 Ind. Cas, ee 44'A. 190; 19; A. L. J. 978 ; 
noa I. R. (A) 849 


(2) 1 Ind. Oas. 824; BLA, 156; 6 A. L. J. 69. 
(8) 19 Ind, Cas. 645; 86 A. 880; ILA. L. J. 463. 


298 


INDIAN OASES 


(1924 


BHAIRABENDRA NARAIN DEB V. UDAI NARAIN DEB 


This part of the finding is challenged by the 
defendants in their cross-objections. They 
urge that the fact of Parmeshwar Dutt execut- 
ing a hypothecation-bond to pay off a previous 
mortgage executed by Mukat Nath, and 
then both brothers joining in a sale-deed to 
finally clear off the transaction is sufficient to 
raise a strong presumption that the transac: 
tions were really entered into by both brothers 
for purposes which would justify the alien- 
ation. The two brothers were the only 
adult male members of tihe family at the time 
and there was no one else in the family except 
Mukat Nath’s two sons, one of whom was 
only nine years old and the other must have 
been aninfantinarms, The original debt was 
incurred in 1895, 27 years before the suit, 
This is a case for the application of the prin- 
ciple Jaid down by their Lordships of the Privy 
Council in Venkata Reddi v. Rant Saheba of 
Wadhwan (4) and applied by this Court in 
Peare Lal y. Sundar Singh, (5) that in the case 
of old transactions full and detailed evidence 
is not to be expected, and that itis permis- 
sible to ll in the details by reasonable 
presumptions. It is true thatin the Privy 
Council case the transaction was 82 years old 
but in the case of a transaction nearly 80 
years old it is also true that full and detailed 
evidence as to the circumstances is not to be 
expected, and the fact that both brothers ac- 
cepted responsibility for the debt was suffi- 
cient, in my opinion, to raise a presumption 
that the transaction was valid. There is 
absolutely nothing to rebut that presumption. 
In this view I need not consider the last 
ground of appeal “which is that the decree 
framed by the Court below is uninteligible, 


1 accordingly dismiss the appeal and, allow- 
ing the cross-objections, modify the decree of 
the Court below and dismiss the suit with 
costs in all Courts. The respondents will get 
their costs in this Court both of the appeal 
and of the eross-objectsons. Costs in this 
Court will include fees on the higher scale, 


' ZK, Appeal dismissed. 


(4) 55 Tud. Cas. 5888; 47 1. D. 6; 88 M. L, J. 993 ; 
11 I. W. 451; 18 A. L. J. 867: (1920) M. W. N. 318; 
22 Bom. L. R. 541; 2 U. P. D. R. (P.0.) 77; 48M. 
511; 28 M. D. T. 457. 

(5) 68 Tod. Cas. 805; 20 A. L.J. 658; 44 A. 756; 
(1929) A. I. R. (A) 486. 


CALCUTTA HIGH COURT. 
CIvIL Ruru No. 55 oF 1998, 
February 28, 1923, 


Present :—Mr. Justico N, R. Chatterjea 
and Mr, Justice Cuming. 


BHAITRABENDRA NARAIN DEB 
AND OTHERS— PLAINTIFFS—-APPRLLANTS 


Versus 
UDAI NARAIN DEB AND OTHERS— 
DEFENDANTS— RESPONDENTS. 


Civil Procedure Code '(Act V of 1908), O. I, 
17, 2, 10—Security for costs—Transfer of one o If several 
plaintiffs to category of defendants~Future cosis— 
Court, inherent power of. 


In the absence of special ciroumatances the mera 
fact that one of the plaintiffs is transferred to the 
category of defendants does not entitle the defen- 
dants to oall upon the oo-plaintiff to furnish seourity 
for future costs. It is really a case of amendment and 
costa in such oases are allowed up to the date of 
amendment. [p. 801, col. 1). 


In re Mathews, Oates v. Mooney (1905) 2 Ob. 460; 71 
L. J. Oh. 656 98 L, T. 158; 64 W. R. 75 discussed. 


Massey v. Allen (1879) 12 Oh. P. 807; 48 L. J. Oh. 
692 ; 41 L. T. 788; 28 W. R. 248. Wilmott y. Frechold 
House Property Co. (1985) 83 W, R. 554; 52 L. . 743, 
Brocklebank v. Kings Lynn Steamship Go., (1878) 8 C. 
P. O. 365 ; 47 L. J. O. P. 891; Ramsing Bhagwan v. 
Balubat, 6 Bom. L. R. 661 Chandra Kanta Ganguly 
v. Sarojini Debi 82 Ind. Cas. 788 Hari Nath Singh 
V. Ram Kumar Bagchi 20 Ind. Cas. 703: 18 0. W. N. 
119 ; 19 ©. L. J. 59 Ram Coomar Coondoo v. Chunder 
Canio Mukerjee 99 0. 388 at p. 2594 LA. 28:1 Ind. 
Deo. (N. B.) 442; Anandamoyee Chundhurani v. 
Gokulchandra Roy 14 Ind, Oas. 290 16 0. W. N. 
768, distinguished ; 


Per Cuming, Jeh is very doubtful if the inherent 
power of the Court can be called in aid in such a 
case. [p 802, col. 3]. 


Dr. 8. C. Basah, (with him Babu Prohash 
Chandra Pakrast), for the Appellants, 

Babu Dwarka Nath Chakravarti, (with him 
Babu Surendra Nath Guha and Babu Atul 
Chandra Dutt), for the Respondents, 


JUDGMENT. 


Chatterjea, J—'The question involved in 
this Rule relates to security for costs, and 
arises in this way,— 

i The petitioner before us was the plaintiff 
No. lina suitrelating to succession to the 


. 
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Bijni Estate which is pending in the Sub- 
ordinate Judge's Court at Alipore. The 
opposite party No. 1 was originally the plaintiff 
No, 2in the suit, The plaintiff No. 1 and 
the plaintiff No. 2 claimed the estate under 
different rights, It appears that thero was 
an agreement between them that in the event 
of suecess of the one, the other would 
participate in it. The suit was conducted 
jointly by both the plaintiffs until the 14th 
February 1922 when the plaintiff No. 2 trans- 
ferred his interest to Prince Victor Nityendra 
Narain of Cooch Behar. Since then the two 
plaintiffs fell out. An application was made 
on behalf of Prince Vietor Nityendra Narain 
to be substituted in place of the opposite party 
No. 1, which, however, was ultimately with- 
drawn. There were various other proceedings 
which need not be stated. 


In September 1922, there was an appli- 
cation by the plaintiff No. 1 that he might be 
allowed to proceed with the suit and thai the 
plaintiff No. 2 might be made a defendant. 
There was a similar application on the part of 
the plaintiff No, 2 that he might be allowed to 
prosecute the suit, and the plaintiff No 1 
might be made æ defendant. The question was 
decided in favour of the plaintiff No, 1, 
and the plaintiff No.2 was transferred from 
the category of plaintiffs to that of defendants 
on the 19th September 1922, The concluding 
portion of the order was as follows :—'‘Con- 


sidering all the circumstances of the case, I: 


think I should give the conduct of the action to 
the plaintiff No.1 and make an order that 
the name of plaintiff No. 2 should be struck 
out and added as defendant. upon security 
being given by plaintiff No. 1 for the costs of 
the original defendants within six weeks from 
this date.” 


On the 26th October 192% the plaintiff 
No. 1 applied for fixing the security. The 
principal defendant stated that the security 
for his costs should be for one lac of rupees, 

and the three other sets of defendants befi- 
` ween them wanted security for another lac of 
rupees. The learned Subordinate Judge on 
the 3rd January 1923 directed the plaintiff 
No. 1 to furnish security to the extent of 
Rs, 40,000 with liberty fio the defendants to 
apply to the Court for increasing the amount 
of security, As against the orders of the 19th 
September 1922 and the 3rd January 1923, 


tho present Rule was obtained by the plaint. 
iff No, 1. 


Now, the case does not come under O. 1, 
r. 10, Civil Procedure Code, as the plaintiff 
No. 2 was not struck out on the ground that 
he had been improperly. joined. The order 
transferring the plaintiff No. 2 to the cate- 
gory of defendants must, therefore, be taken to 
have been made under the inherent power of 
the Court, The order for security does not 
come under O. XXV, x, 1, which no doubt 
provides for security being taken for costs in- 
curred as also those which are likely to be 
incurred by any of the defendants. That rule 
refers to a cate where the plaintiff is out of the 
jurisdiction of the Court or where the plaint- 
iff does not possess any sufficient property 
within British India other than the property 
in suit, 

As stated above, O. I, r. 10 does not apply 
to the present case, There aro no other 
provisions in the Civil Procedure Code for tak- 
ing security for costs, Order XLI, r. 10 applies 
to the power of the Appellate Court to take 
security for costs when an appeal has baen 
preferred, 

Itis accordingly contended on behalt of 
tho petitioner that the Court had no power to 
direct security to be given for futurescosts, 


The opposite party contends that the Court 
can do so in the exercise of its inberent power, 
and that the discretion exercised by the Court 
below cannot be interfered with by this 
Court. 


The learned Subordinate Judgs in making 
the order relied upon the caso of In re 
Mathews, Oates v. Mooney (1), where it was 
observed that in the case of a difference bet- 
ween co-plaintiffs, the proper course is to make 
an order that the name of one of them be 
struck out as plaintiff and added as a defen- 
dant, but that such an order “will be made 
only on security being given for the defen- 
dants’ costs.” Ib is upon this observation that 
the Court below relied in ordering the plaint- 
iff No. Lto furnish seourity for future as 
well as past costs, 

From the passage quoted above it does not 
appear that ib was meant to apply to fubure 
as well as past costs, as the learned Judge 


(1) (1905) 2 On. 460; 7114, J. Ch 650; 98 D, T, 
158 ; 54 W. R. 76. 
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referred to the case of Brown v. Sawyer (2), 
where there was no order for security for fu- 
ture costs, In that case two plaintiffs duly 
instituted a suit, and one of them by notice to 
his Solicitor withdrew from the suit, and the 
other co-plaintiff moved for liberty fo amend 
the plaint by striking off the name of the co- 
plaintiff who had revoked his authority as 
plaintiff, and to add him as adefendant. The 
Master of the Rolls allowed the amondment 
on security being given for the original defen- 
dants’ costs but there was no order for future 
costs, On the contrary, it was stated that the 
amendment should be allowed by “ seouring 
the costs of suit already incurred,” 

- In Lloyd v. Makeam (8), an application to 
amend the bill by striking out the names of two 
out of four plaintiffs who had executed releases 
to the other plaintiffs was allowed upon giving 
security for costs, but it does not appear whe- 
ther it was for past costs only or also for 
future costs. It appears, however, that certain 
cases were brought to the notice of the Court 
where security for costs up to the time of 
striking out the names (of some of the plaint- 
iffs) was allowed, 

In Drake v. Symes (4), ib appears that one of 
several co-plaintiffs obtained an order giving 
the plaintiffs leave to amend their bill by strik- 
ing out his name on his giving security for the 
costs of the suit up to and including the sum- 
mons. It is to be observed that in that case 
it was the plaintiff, whose name was siruck 
out, and who was ordered to pay the costs, 


Tho authorities relied upon by the opposite 
parties do not refer to cases of transfer of the 
plaintiff to the category of delendants.- 


In Massey v. Allen (5), the plaintiff went out 
of the jurisdiction of the Court, and security 
for past as well as future costs was allowed. 
But in such a case O. XXV, r. 1, of the Civil 
Procedure Code, also provides for security for 
future costs. 

The case of Wilmot v, Freehold House Prop- 


erty Oo. (6), also was not a case of transfer, and, 

(2) (1641) 8 Baam 598 ; 10 “a ri Ch. 240: 5 Jur. 

; 90 R. R. 869; 49E R. 2 

(3} (1801) 6 Ves. Jur. 145 ; ae Y, R. 933. 

(4) (1861) 3 D. F. and J. 491; 7 Jur. (N. S.) 898 ; 
180 R. R. 222 ; 45 E. R. 968, 

@ (1879) 12 Ob. P. 807 ; 48 L. J. Oh. 692 ; 417 
T, 783 ; 28 W 

(6) (1856) 33 Y. os 564; 02 Li. T, 743, 


~ as a matter of fact, the security for costs or- 


dered by the Court of Appeal did not include 
future costs, 


In the case of Brocklebank & Oo. v. The 
King’s Lynn Steamship Co. (7), ib was held 
that security for costs, where the plaintiff had 
become bankrupt and had filed a petition for 
liquidation, was not necessarily confined to 
future costs but might, when applied for 
promptly, be extended to costs already incur- 
red in the suit, 


The cases relied upon by the opposite party 
therefore, were not cases where there had 
been a transfer of a person from the category 
of the plaintiff to that of defendants, ‘Ihe 
authorities whioh have been cited before us 
on behalf of the petitioner, go to show that 
security for costs up to the date of making the 
order for transfer of the party was ordered ; 
and we have not been referred to any decision 
in which if has baen held thatin a case of 
transfer of one of the plaintiffs to the category 
of defendants the remaining co-plaintiff is 
required to furnish security for future costs, 


The learned Pleader for the opposite party 
referred to two cases in support of the conten- 
tion that security for future costs might be 
demanded on the analogy of the provisions of 
section 880 of Ast XIV of 1882 (corresponding 
to O. XXV,x. 1, clause (8), Civil Procedure 
Code). The cases of Ramsingh Bhagwan v. 
Balubai (8), and Chandra Kanta Ganguly v. 
Srimati Sarojini Debi (9), which are relied 
upon, however, related to security for costs of 
appeal, 


We were also referred to the case of Hari 
Nath Singh v, Ram Kumar Bagoht (10). Tt 
was not a case of transfer of the plaintiff to 
the category of defendants and the order for 
security was made by the lower Court on the 
ground that the plaintiff would be unable to 
pay the costs if he lost the suit, and that some 
other person was financing him, The learned 
Judges of this Court observed: “The order 
now before us was not made and cannot be 
supported under O. XXY ; but the question 
is whether the Court has inherent power 


(7) (1878) 8 C. P. a 363; 41 L.J. 0. P, 821. 

(8) b Bon. L. R. 

(9) 82 Ind. Cas. isa 
j (10 20 Ind. Oas, 708 ; 18 C. W. N. 119; 190. L. 
. 59. 
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to make it. That the Court has some 
such power seems to be certain.” So in Ram 
Coomar Coondco v. Chunder Canto Mooker- 
jee (11), Sir Montagu Smith in delivering a 
judgment of the Privy Council says: “ Ib is 
ordinary practice, if the plaintiff is suing 
for another, to require security for costs, and 
to stay proceedings until it is given.” . 

The question which should 
determine the granting of an order for secu- 
rity thus seems to be,—Has the plaintiff got 
a substantial interest in the suit, or is he suing 
for another, in the capacity of what Trevelyan, 
J., describes asa ` puppet, '—and the order 
for security for costs made by the Court below 
was sot aside on revision. 


Tn the absence of any provisions in the Civil 
Procedure Code or any authority of the Courts 
in India, the question must be decided upon 
some principle. Ido not see how, in the ab- 
sence of any special circumstances, such as are 
referred to in the case cited above, the mere 
fact, that one of the plaintiffs is transferred to 
the category of defendants, would entitle the 
defendants to call upon the co-plaintiff to fur- 
nish security for future costs. It is really a 
case of amendment; and costsin such cases 
are allowed up to the date of amendment. 


The opposite party produced affidavits in 
this Court stating circumstances and grounds 
as to why the plaintiff No. 1 should furnish 
security. These matters, however, were not 
before the Court below nor considered by it, 
If the opposite party can show that the cir- 
cumstances are such that the plaintiff No. 1 
should be called upon to furnish security 
for future costs, an application may be 
made in the Court below. But the Conrt 
below in directing the plaintiff No. 1 to 
furnish security for future costs has pro- 
ceeded upon a misapprehension of the case of 
In re Mathews, Oates v. Mooney (1), 


So far as security for past costs is concern- 
ed, the petitioner does not dispute the order, 
and, having regard to the English authorities 
on the point, that order seems to be right ; 
but so faras the order for future costs is 
concerned, I think the order should be set 
aside, 

As the amount of past costs hes nob been 
ascertained, the matter will go back to the 
Court below which will assess such amount 


and will call upon the plaintiff No. 1 to 
furnish seourity to that extent, 


As regards the costs of this hearing, the 
potitioner will ba entitled to costs three gold 
mohurs, 


Cuming, J.:—I agree with the order my 
learned brother proposes to make, 


The facts of this case, so far as they aro 
material, are as follows :— 


The present applicant, Kumar Bhairabendra 
Narain Deb, whom I may describe as plaintiff 
No. 1, in conjunction with Kumar Udai Narain 
Deb, who may be described as plaintiff No. 2, 
brought a suit against a number of persons 
for the declaration of their title in the alter- 
native and for possession of a large property in 
Goalpara District in Assam valued, it is 
stated, at a crore of rupees. This suit 
was instituted so long ago as 22nd September 
1919, As far as can be seen, the suit is 
not very far advanced ab present. After some 
time the two plaintiffs fell out, plaintiff 
No. 2 apparently baving transferred his in. 
terest toa third party and, as it appeared 
impossible for the two plaintiffs to prosecute 
the suit jointly, after various other applica- 
tions, an application was made by the present 
applicant, plaintiff No. 1, that plaintiff No. 2 
should be transferred to the category of 
defendants. Plaintiff No. 2 made a similar 
application regarding plaintiff No, 1, On 19th 
September 1922 the learned Subordinate 
Judge decided that plaintiff No. 1 should be 
allowed to conduct the suit and plaintiff 
No. 2 should be transferred to the category of 
defendants. The terms of the order were as 
follows :— 


‘Considering all the circumstances of the 
caco I think I should give the conduct 
of the action fo the plaintiff No, 1 and 
make an order that the name of plaint- 
iff No. 2 should be struck out and added 
as defendant upon security bemg given by 
plaintiff No. 1 for the costs of the original 
defendants within six weeks irom this day.” 


Under what section of the Code this order 
was made is not clear, It has been sugges- 
ted it was made under O. I, r. 10, though, 
looking at O. I, r. 10, it is somewhat doubtful 
ifthe order contemplated an order of this 
kind. Ishall return to this point later on, 
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Plaintiff No, 1 then asked the Court to fix 
the amount of the costs and the learned Judge 
then, on 8rd January 1923, fixed a total 
amount of Rs. 40,000 as the amount of secu- 
rity which the plaintiff No. 1 should furnish 
for the past and future costs of the defendants 
other than plaintiff No, 2, Against this order 
the plaintiff No. 1 moved this Court contend- 
ing that the amount had been fixed in an 
arbitrary manner, that the Court had gone 
bebind the order of 19th September 1922 in 
asking the plaintiff to give security for future 
costs, and that he should give security only for 
the costs already incurred and that he could 
not be asked to give security for the costs of 
the whole suit, 


The order of the learned Judge cannot, I 
think, be supported. The only section of the 
Code which makes any provision for taking 
security from the plaintiff for the defendants’ 
cost is O. XXV, r. 1. It is only neceg- 
sary to read O, XXV, r. 1 to at once see that, 
on the facts alleged, on which the order was 
made, the present case does not fall within 
the purview of O, XXY, r. 1, neither indeed is 
it contended that it doos. It has, however, been 
argued that the Court has an inherent power 
to order a plaintiff to give seourity for costs 
and three authorities have been cited in sup- 
port of the proposition, The first is a 
decision of the Privy Council, Ram Coomar 
Coondoo v. Chunder Canto Mukherjee (11), 
The decision was under the old Code of 1859, 
Their Lordships remark in the course of their 
judgment that it is ordinarily the practice if 
the plaintiff is suing for another to require 
security for costs and to stay proceedings 
until ib is given. 

Tn the old Code of 1859 there was no pro- 
vision at all for giving security for costs by a 
plaintiff and in the suit in question it does not 
appear that the particular point had to be 
decided, This authority has obviously no 
bearing, therefore, on the present case. 


With regard to the other two authorities, I 
take first the case of Anandamot Chaudhurant 
y. Gokul Chandra Roy (12). On the facts of 
that case the learned Judge held that the cage 
on its facts fell within the purview of O, 


(11) 20.988 a6 P. 969;4LA.93 :1Ind. Dec. 
(N. S.) 442, 
(12) 14 Ind. Gas. 200 ; 16 O. W- N. 163. 


XXV, r. 1, cl. (8), This authority hardly 
supports the contention of the opposite party. 
The next authority relied onis the case of Hare 
Nath Singh v. Ram Kumar Bagchi (10). The 
learned Judges remark that the order before 
them could not be supported under O. XXV, 
but the question was whether the Court had 
inherent power to make it, and that the Court 
had some such power seemed to be certain. 
The reason for this would appearfo be the 
case of Ram Coomar Coondoo vw. Chunder 
Canto Mukherjee (11). I have already discussed 
this authority. 

With great respect, it seems to me that it is 
very doubtful if the inherent power-of the 
Court can be called in aid in the present case. 
Had the Code been entirely silent on the point, 
then possibly the inherent power of the Court 
might have been invoked, bub when the Code 
does make certain provisions for the taking of 
security for costs from the plaintiff, if seems 
to me thatin those cases, and those cases 
only, may costs be taken from the plaintiff and 
fhat for security for costs to be demanded 
from the plaintiff the case must fall within 
the purview of O. XXY, r. 1, 


We find in other parts of the Code, as, for 
instance, O. XLI, r. 10, where provision is 
made for taking security for costs from the 
appellant, instances where the Code deals with 
the question of taking security from parties, 
In O. XXV the Legislature was dealing 
with the subject of security for costs by the 
plaintiff and there set forth the cases in which 
security can be taken, Had the Legislature 
intended that in other oases also security for 
costs could be taken from the plaintiff it 
would have, I presume, said so. 


Ido not think the inherent power of the 
Court can be invoked in matters for which 
the Code does actually provide, The Legis- 
lature possibly deliberately did not allow 
security to be. asked for from ‘a plaintiff 
except in the exceptional cases given in 
O. XXV, r. I. To hold otherwise would 
be to render the enactment of the Code 
surperfluous. Even if it be held that the 
Court has that inherent power, this does not 
seem to me to be a case for the exercise of it, 
for the sole reason apparently for demanding 
the security for costs is that one plaintiff has 
been transferred to the category of defendants, 
Caxi it be for one moment suggested that this 
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is of itself a good reason for demanding such 
security ? 


Itis then apparently suggested that the 
case falls under O. I, r, 10, and that under 
this rule the Court may order, on such ferms 
as it thinks fit, one plaintiff to be transferred to 
the category of defendant and that in the pre- 
sent case the terms Were security for 
Rs. 40,000. Even if O. I, r. 10 covered the case, 
which I do not think it does, the terms imposed 
would, on the facts set forth in the learned 
Judge's order, be unealledfor, The learned 
Judge does not suggest in his order that the 

r plaintiff is a man of straw or that he is not 
the real plaintiff. As I have noted before, the 
only reason given apparently is that one 
plaintiff has been transferred to the category 
of defendants. 


It has been contended that the petitioner 
has not challenged the order of the learned 
Judge so far as ib concerns the giving of 
security for the costs already incurred and 
that his only grievance is as regards future 
costs. That that is so would appear from the 
grounds of his application, and I would not, 
therefore, propose to interfere with the order 
of the lower Court go far as it relates fio costs 
already incurred but with regard to the order 
for security for future costs I would set it 
aside, 


K. 8. D. Rule made absolute. 
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When a suit is brought for redemption and a cer. 
tain amount is claimed as surplus mesne profits the 
plaintiff is not bound to pay Oourt-fees upon the sur- 
plus amount claimed in addition to the Court-fee on 
the principal amount secured by the mortgage. 


Husaini Khanam y. Husain Khan, 29 A. 471, at 
p. 476 ; (1907) A. W. N. 183; 4 A. L. 9.878; Gopi 
Kishen v. Sorabjes, 68 Ind. Oas. 226; (1092) A. I. R. 
(N). 262, followed. 


When plaintiff sues for redemption upon payment 
of a certain sum, an ancillary claim that an account 
be taken and any amount found due to or by ona of 
the parties ba awarded to the party to whom it is due, 
doas not alter the nature of the suit and does not 
increasa its value. 


Kedar Singh v. Matabadal Singh, 1 Ind. Cas. 708 ; 
` ae ; A.W. N. (1908) 276; 6 A.D. J. 718, fol- 
owed. 


Second appoal froma decree of the Sub- 
ordinate Judge, Budaun, dated the 6th of May 
1921, modifying a decree of the Munsif, Bis- 
guli, dated the 14th of January 1921. 


Dr, M. L. Agarwala, for the Appellants. 
Munshi Panna Lal, for the Respondents, 


ORDER,—An office report has been put up 
before us in which it is statied that the amount 
of Court-fee paid on the plaint was insufficient 
and that a further sum of Rs. 385 was pay- 
able on the plaint, Dr. Agarwala disputes 
the correctness of the office report and 
we have, therefore, to decide whether the 
amount of Court-fee payable on the plaint 
was or was not sufficient. The suib was 
one for redemption of a mortgage made 
in 1863. The principal amount secured by 
the mortgage was Rs, 960, It provided that 
the mortgagee was to remain in possession, 
appropriate the usufruct, deduct out of it the 
amount of interest payable on the mortgage 
which was at the rate of fifteen annas per cent, 
per mensem, and appropriate the balance to- 
wards the principal, The mortgagors re- 
mained in possession of a part of the property 
upon an undertaking to pay rent for that partb. 
In the present suit the plaintiffs sought to 
redeem the mortgage on the allegation that 
the full amount of the mortgage including 
interest had been discharged by the usufruct 
and that a surplus of Rs, 7,633-12-9 was due 
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to the plaintiffs by the mortgagee. The plaint- 
iffs accordingly claimed redemption and also 
asked that the defendant-mortgagee be direct- 
ed to pay to the plaintiffs the aforesaid 
amount, Court-fee was paid upon Rs, 960, 
the principal amount of the mortgage, in 
accordance with the provisions of section 7, 
clauso (ix) of the Court-Fees Act. A dispute 
was raised in the Court of first instance as to 
the adequacy of the amount of the Court-fee, 
but that Court held that the amount paid was 
sufficient, The plaintiffs obtained a decree 
from the Court of first instance for redemp- 
tion, subject to the payment of a certain 
amount to the mortgagee which that Court 
found to be due to the latter, The plaintiffs 
appealed in respect of that amount to the 
lower Appellate Court and that Court varied 
the amount, From this decree of the lower 
Appellate Court the present appeal has been 
preferred. The appeal raises a question 
as to jurisdiction and, apparently, as to the 
amount due. But the office reports that 
Court-fee ought to have been paid on the 
Rs. 7,533-12-9 in addition to the Court-fee 
paid in respect of the principal amount of the 
mortgage 

In our opinion the report is not correct, The 
suit is one for redemption, contemplated by 
O. XXXIV of the Code of Civil Procedure, 
Under r. 9 of that Order, upon a deeree for 
redemption being made the Court may order 
an account to be taken, and if in the result 
any sum be found due by the mortgagor, the 
Court should order the mortgagor to pay that 
amount withina time fixed by the Court, 
Similarly, if any amount be found due to the 
mortgagor as surplus mesne profits, the Court 
should direct the mortgagee bo pay the said 
amount to the mortgagor. The suit, however, 
in gvery—respect was a suit for redemption. 
Under section 7, clause (ix), of the Court-Fees 
Act the amount of Court-fee payable in res- 
pect of a suit for redemption is to be calcu- 
lated on the principal sum secured by the 
mortgage. Therefore, in accordance with the 
terms of the Court-Fees Act, the Court-fea 
payable would be regulated by the principal 
amount secured by the mortgage. This was 
the view taken by this Courtin the case of 
Husaini Khanam v. Husain Khan (1). A 


(1) 29 A. 471 at p. 476; (1907) .A. W. N. 188; 
4 A. L. J. 876, 
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similar view was taken in the ases of 
Gopi Kishan v. Sorabjee (2). Our attention 
has not been drawn fo any ruling in which a 
contrary view has been taken. It is true 
that in a certain number of cases it has been 
held that, if a dispute’ arises in appeal as to 
the amount payable by or to the plaintiff, the 
appeal should be valued with respect to the 
amount claimed by the appellant and ad 
valorem Court-lea ought to be paid on that. 
amount, but thatis not the question before 
us, The only question we have to decide is 
whether, when a suit is brought for redemp- 
tion and a certain amount is claimed as sur- . 
plus mesne profits, the plaintiff is bound to 
pay Court-fee upon the surplus amount claim- 
ed, in addition to the Court-fee on the prin- 
cipal amount secured by the mortgage. This 
question was decided in the cases to which we 
have referred and in these eases it was held 
that the suit being a suit for redemption, Court- 
fee was payable upon the principal amount 
secured by the mortgage! We agree with the 
view taken in these rulings, which have, as 
far as we are aware, not been dissented fron , 
by this Court on any other.Court, In any 
case we feel ourselves bound to follow them 
and hold that tHe amount; of Court-fee payable 
upon the plaint was rightly paid with referenca 
to the principal amount secured by the mort- 
gage. 


On the appeal coming on for hearing on its 
merits the following judgment was delivered +— 


JUDGMENT,.—Tho only question which 
has been argued in this case is whether the 
Court of first instance had jurisdiction to 
entertain the suit. The suit was one for 
redemption of a mortgage, the principal 
amount of which was Rs. 960. The facts 
of the case have been set forth by us in 
our order passed to-day upon the question 
of the amount of Court-fee payable on the 
plaint, In the plaint the prayer of the plaint- 
iffs was that redemption should be granted 
upon payment of a portion of the mortgage- 
money ; in the alternative it was prayed that 
the plaintifis might be allowed to pay the 
whole of the mortgage-money ; and in the 
third place it was alleged that a surplus 
amount of Rs. 7,000 and odd was due and it 


(2) 68 Ind. Cs. 926 ; (1922) A, L R. (N.) 269, 
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was prayed that this amount should be award- 
ed against the defendanti-mortgagee. The 
plaintiffs themselves, who are the appellants 
here, took their plaint to the Court of the 
Munsif in the belief that the Munsif had 
jurisdiction fo entertain the suit, They 
allowed the suit to proceed to trial and a 
decree was passed by the Munsif for redemp- 
tion upon payment of a certain sum. 
They themselves appealed to the District 
Judge from the decision of the Munsif, and 
after the Appellate Court has decided the case 
and made a decree in favour of the plaint- 
iffs for redemption upon payment of a certain 
sum, they bave come to this Court and they 
urge that the Munsif ought not to have enter- 
tained the suit which they themselves institut- 
ed in his Court. We think the case is covered by 
the ruling in Kedar Singh v. Matabadal Singh 
(3). It was for the plaintiffs to value the suit 
and they themselves valued it at Rs. 960, the 
principal amount of the mortgage, With re- 
ference to that valuation the suit was cogni- 
zable by the Munsif, They say that surplus 
mesne profits were due and they gave an esti- 
mate of the amount which they thought was 
due, but the relief sought in the plaint was 
that redemption should be granted and an 
account taken and if, upon the taking of the 
account, any surplus amount was found due, 
that surplus should be paid over to them. 
The real valuation of the suit was based on 
fhe amount of the mortgage, with reference 
to which Court-fee had to be paid, and it was 
an ancillary paxt of the claim that an account 
should be taken and any amount found due to 
or by one of the parties should be awarded to 
the party to whom it was due, That did not 
alter the nature of the suit and did not in- 
crease the value of it. This was the viow taken 
in the case to which we have referred and we 
are not satisfied that a different view was held 
in any other case by this Court, It comes with 
very bad grace from the plaintiffs for them 
now to contend that they went to a wrong 
Court:and, therefore, all the proceedings which 
have already been taken in the suit should be 
quashed and a fresh trial ordered in another 
Court. We think the appeal is without force 
and accordingly dismiss ib with costs, 


K. S, D. Appeal dismissed, 


(8) 1 Ind. Cas. aoe ; 31 A. 44; A. W. N. (1908) 
2786 ; 5 A. L. J. 713 
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CALCUTTA HIGH COURT. 
INCOME-TAX OBJECTION No. 36 oF 1922-28, 
June 18th, 1923. 


Present +—Sir Lancelot Sanderson, Kb, 
Chief Justice, and Mr. Justice Richardson. 


In re BISHNU PRIYA CHOWDHURANI, 


Income Tam Act (XI of 1922), s. 22 (2)—Statement 
of assessee about income —Burden' of proof—Assessment 
based on general principles, validity of. 


When an assesseo states that he has no income 
from a certain souree and Officers of the Income Tax 
Department disbelieve him, it is for them to prove 
that he has such income and not for him to prove 
the contrary. Any assessment based on the inability 
of the assesses to prove his negative statement and 
on general assumptions only is bad and should be 
cancelled. 


The facts will appear from the following 
report submitted by the Commissioner of 
Income Tax, Bengal, to the High Court :— 


In accordance with the request contained 
in their order dated 16th January 1923 on the 
petition of Babu Iswar Chandra Chowdhuri 
fo state a case under the provisions of section 
66 of the Indian Income Tax Act (XI of 1922), 
1 have the honour to submit the following for 
the opinion of the Hon’ble High Court, 


1. History of the Case :— 


The potitioner submitted a return of his 
income in accordance with section 22 (2) of the 
Act on the 24th June 1922 in which he de- 
clared an income of Rs, 8,966-11-2, whioh in- 
come included nothing on account of bastu 
rents. His accounts were called for and ex- 
amined on the 1st August following and he 
was assessed by the Income Tax Officer on 
Ra. 7,307 including Rs, 1,528-6-4 on account 
of bastu rents, calculated at 24 per cent. on 
the assessee’s gross rental of Rs, 63,136. It is 
the inclusion of this item and the method by 
which the figure has been calculated which 
forms the subject of the present reference. 


On the 16th October following an appeal 
was filed before the Assistant Commissioner 
in which this item was the chief subject of 
objection. This appeal was dismissed by the 
Assistant Commissioner in his order. dated 
the 12th November which is quoted in the 
petition filed before the Hon'ble High Court. 
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On the 16th December a petition was filed 
before myself requesting me to state a case to 
the High Court under section 66 of the Act 
on inter alta the two grounds which form the 
subject of the present reference, This petition 
I rejected in my order dated the 18th Decem- 
ber as it then appeared to mo from the peti- 
tion and the order of the Assistant Commis- 
sioner annexed to it, thatthe questions in 
issue were purely of fact, namely, (a) whether 
tbere was any income from bastu rents, and 
(b) what that income was, both of which had 
been decided by the lower Courts. 


On receipt of the order quoted above from 
the Hon’ble High Court on the 30th January 
last, I examined the whole record in order to 
ascertein what the questions of law were on 
which the case was to be stated. 


2. The questions for decision, 


(a) The petitioner’s contention “ that the 
assessment in bastu estimated on 24 per cent. 
is based on no evidence admissible in 
a judicial proceeding ” impugns merely the 
method adopted by the Income Tax Officer 
in estimating the amount of income re- 
ceived from this particular source, and fol- 
lowed on appeal by the Assistant Commis- 
sioner. The assessment order passed by 
the Income Tax Officer does not reveal why 
this particular percentage on rent roll was 
taken or why this method of estimating the 
income was followed. Butin a note on the 
margin of the Assistant Commissioner’s order 
sheet appears the following remark: “ Bastu 
rent is calculated at 24 per cent. of the gross 
rental according to instructions,” and the Assis- 
fant Commissioner's order supplies the follow- 
ing explanation: “ Thisis the rate adopted 
in this district for basta and other non-agricul- 
tural rents in estates for which no reliable 
evidence is produced to show a more exact 
estimate. The main principle of the Income 
Tax Act is that itis the duty of the assessee 
to supply tbe materials of his assessment 
[vide section 22 and section 23 (4)], If he 
fails to supply them entirely, the Income Tax 
Officer is to makethe assessment to the best 
of his judgment under section 23 (4). If he 
supplies them but fails to substantiate them 
under section 23 (8), the Income Tax Officer 
bas still “to assess the total income of the 
assesses,” This is apparently to be read with 
section 23 (4) to mean that he must do so 
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“ko the best of his judgment.” In the pre- 
sent case the assesses was naturally preclud- 
ed by his contention, that he had no 
such income whatever, from showing the 
amount of the income which the Income 
Tax Officer supposed him to have. The 
latter accordingly had to fall back on some- 
thing else, and he actually resorted to a per- 
centage on gross rental, a percentage which, as 
appears from the Assistant Commissioner's 
order, was deduced from other similar cases 
occurring in the same district, was generally 
applied in the district in such cases and, appa- 
rently, was generally accepted by the asses- 
sees asa fair basis of computation, 


The first question, therefore, which I have 
the honour to refer for the opinion of the 
Hon’ble High Court is :— 


Whether, in the absence of other reliable 
data as to the income of an assesseefrom a 
certain source, an Income Tax Officer is jus- 
tified in making and an Assistant Commissioner 
in upholding an assessment based on a form- 
ula which has been found in practics generally 
applicable in similar conditions to incomes 
from that source, 


(b) The second contention of the aan 
“that the learned Assistant Commissioner erred 
in law in assessing tax on bastu without find- 
ing on evidence that there was bastu assessable 
under the Indian Income Tax Act, 1922,” is of 
greater importance. It appears from the assess- 
ment record that the inclusion of the item 
Rs, 1,528-6-4 on account of bastu income by 
the Income Tax Officer in his assessment 
was based on no foundation in fact at all. 
This assessment order reads as follows : “ The 
Gomastha says no bastu rent is received while 
the rent roll amounts to Rs, 63,135-15. No 
papers have been adduced concerning the last 
settlement showing that no bastu rent is 
realised, I cannot accept this. It is too much 
to believe that persons holding non-agricul- 
tural land pay no ren,” From this it will be 
seen that the Income Tax Officer assumed 
that the assessee had tenants holding non- 
agricultural land and that he derived income 
therefrom. The assessee in his verified return 
of income under section 22 (2) of the Act, had 
stated that he had no such income but the 
Income Tax Officer required bhim to prove that 
negative and in the absence of evidence in its 
support—he says “no papers baye been adduc- 
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ed concerning the last settlement showing 
that no bastu rent is realised ”—-held that he 
had failed to prove it, and proceeded to make 
an assessment on the general assumption that 
a landlord must have income for such non- 
agricultural sources assessable to income-tax, 


When the case came before the Assistant 
Commissioner on appeal, the same attitude 
was adopted. It was assumed that there must 
be non-agricultural bastu income included in 
the rent roll and the assessee was required to 
prove his contention that there was not. The 
evidence produced was considered unsatis- 
factory relating, as it did, to a state of affairs 
twenty years before. Here again a reference 
is made to the District Settlement, the 
implication being that it was the assessee’s 
duty to support his negative assertion from the 
Settlement Record, - 


“The question of law which thus emerges, 
which seems to be that raised in para- 
graph 9, clause (c) of the petition annexed 
to the Hon’ble High Court's order, is as 
follows: “ Whether an assesses having in 
a verified return of income stated that 
he derived no income from a certain source 
can be required by an Income Tax Officer 
to prove that statement: Whether, in 
the absence of such proof, 'the Income Tax 
Officer is legally justified in assessing him on 
income from that source without otherwise 
satisfying himself that he has such income: 
Whether on such an assessment being made 
and an appeal being filed against it, an 
Assistant Commissioner can require the asses- 
see to prove his negative assertion: and whe- 
ther, in the absence of such proof, he is 
legally justified in confirming the assessment.” 


3. Opinion. 


(a) To the question stated in paragraph 2 (a) 
ante, I am respectfully of opinion that the 
answer must be in the affirmative but the con- 
dition as to the absence of other reliable data 
is of great importance. Itis the duty of officers 
of the Income Tax Department to base their 
estimate as far as possible on ascertained facts, 
and a formula such as that used in the 
present case should only be applied when 
other sources of information fail. In the 
present case a satisfactory source was appar 
rently ready to band in the Settlement Record, 
but was not utilised, 
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(b) The question stated in paragraph 2 (b). 
ante admits in my opinion of but one answer, 
The ordinary principle of evidence applies and 
the burden of proof is on the party which 
would fail if no evidence were produced, t.e. 
on the Officers of the Income Tax Department, 
The latter cannot proceed on general assump- 
tions to reject an assessee’s verified statement, 
Ti an assessee states that he has no income 
from a certain source and the Officers of the 
Department disbelieve him, it is for them 'to 
prove that he has some such income and not 
for him to prove the reverse. Any assessment 
based on the inability of the assessee to prove 
his negative statement and on general assump- 
tions only is bad and should be cancelled. 


Babu Narendra Nath Set, for the Petitioner, 
JUDGMENT, 


Sanderson, C. J.— We have read the case 
which has been submitted to us by Mr. Blandy, 
the Commissioner of Income Tax, Bengal, A 
learned Vakil has appeared for the assessee, 
but the Crown has not been represented, 


In my judgment, for the purpose of disposing 
of this case, it is sufficient for us to say that 
we agree with the opinion expressed by Mr, 
Blandy on the second point raised in the case, 
This opinion is expressed in clause (b) at the 
end of the oase and we, speaking generally, 
agree with the reasons which induced him to 
arrive at that decision. It is not necessary for 
us to consider or express any opinion upon the 
first question which is deals with in the case, 
inasmuch as the opinion of Mr, Blandy upon 
the second question is sufficient to dispose of 
this case, 


Wo, therefore, remit the case to the Com- 
missioner of Income Tax in order that he 
may deal with it in accordance with our judg- 
ment, which, as I have already said, confirms 
his opinion. ‘The assessee will have the costs 
of the case which we assess ab Rs, 150 in- 
clusive of all items, 


Richardson, J. agree. 


K. 8, D. 'Oase remitted, 
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ALLAHABAD HIGH COURT. 


SECOND Civic APPEAL No. 545 oF 1991, 
October 24, 1922. 


Present :—My. Justice Muhammad 
Rafiq and Mr. Justice Stuart. 


JAGANNATH PRASAD—~DEFENDANT 
~~APPELLANT 


versus 


CHHATUR KUNWAR-—PLAINTIFE 
RESPONDENT, 


Morigage—Simple morigage—Subscquemt usufructu- 
ary morigage—Decree on foot of simple morigage— 
‘Third morigage to satisfy deorece ~- Payment to decree- 
holder by third mortgagee — Priority. 


One J. E. executed a deed of simple mortgage in 
favour of N. hypotheoating a certain village by way 
of seourity. Subsequently, she executed a dead of usu- 
fruotuary mortgage in favour of one J. P. hypotheca- 
ting the same village by way of security. The first 
mortgagee obtainad a decree on foot of his mortgage. 
In order to satisfy this decree J. K. executed a third 
mortgage in favour of R. the mortgage-money being 
left with him for payment to the deores-holder. The 
payment was made by R. and his widow C. sued for 
recovery of the amount: 


Heid, that the mortgage in respsot of which the 
decree was passed was extinguished by the decree 
and the plaintiff could not claim priority over J.P. 


Chhagan Lal ve Muhammad Hussain Khan, 61 Ind, 
Gas. 183; 41 A. 456; 10. P. L. R. (A.) 1; 17A L. J. 
741, followed. 


Appeal from a decree of the District Judge of 
Shabjahanpur, dated the 14th January 1921, 
confirming a decree of the Subordinate Judge, 
Shahjahanpur, dated the 29th May 1919. 


Munshi Jang Bahadur Lal, Munshi Narain 
Prasad Ashthana and Munshi Skiva Prasad 
Sinha, for the Appellant. 


The Hon'ble Syed Baza Ali, for 
Respondent. 


JUDGMENT :—The facts which have 
given rise to this appeal are as follows :— 
One Musammat Jainti Kunwar, a Hindu 
widow, executed a deed of simple mortgage 
in favour of ono Nand Ram on the 27th of 
April 1906, bypothecating by way of security 
the village of Karara. Two years afterwards, 
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on the 12th of May 1908, she executed 
adeed of usufructuary mortgage in favour 
of Jagannath Prasad for Rs. 3,000, hypothes 
cating by way of security the village of 
Karara, some other villages, and the mort- 
gageo rights in four other villages, Under the 
terms of the said deed Jagannath Prasad was 
to pay off the mortgage of the 27th of April 
1906, and the money for that purpose was 
left in his hands. Jagannath Prasad did not 
pay off the prior mortgagee, The latter sued 
on footof his mortgage and obtained a prelim- 
inary decrea under section 88 on the 14th 
of December 1907, anda final decree on the 
29th of August 1908, In order to satisfy the 
said deoree and save the property from sale, 
Musammat Jainti Kunwar executed a third 
deed of mortgage infavour of one Ram 
Narain on the 19th of Fobruary 1910, in 
lieu of Rs. 1,700 the whole amount of which 
was left in the hands of Ram Narain for the 
payment of the decree of the 29th of August 
1908. Ram Narain has paid off the deeres 
of the 29th August 1908, Heis dead. On 
the 27th of March 1919, his widow Musam- 
mai Chhatur Kunwar instituted the suit, out 
of which this appealhas arisen, for the re- 
covery of Rs, 1,700 plus interest due upon the 
mortgage of the 19th of February 1910, in 
favour of her husband, by sale of the mort- 
gaged property. Jagannath Prasad was also 
impleaded as adefendant in the case, He 
was the principal contesting defendant. The 
claim was resisted on various pleas, with ono 
of which alone we are at present concerned 
here, He contended that he had priority over 
the mortgage of the 19th of February 1910, 
On the other hand, the plaintiff Musammat 
Chhatur Kunwar argued that her husband, 
having advanced money for the satisfaction of 
the deoree of the 29th of August 1906, and 
having satisfied the said decree, stood in the 
shoes of the prior mortgagee Nand Ram, whose 
mortgage of the 27th of April 1906, was prior 
to that of Jagannath Prasad, The contention of 
Jagannath Prasad was disallowed by both the 
Courts below. He has come up in second ap- 
peal before us and argues that he has priority 
over Chhatur Kunwar. He bases his argu- 
ment on the statement that the mortgage of 
27th of April 1906, having merged into the 
decree of the 29th of August 1908, both the 
mortyage-security and the right of redemp- 
tion were extinguished. The more fact that 
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the husband of Chhatur Kunwar advanced 
money for the payment of that decree and 
paid off that decree would nob revive the 
mortgage of the 27th of April 1906, and thus 
give Chhatur Kunwar priority over Jagannath 
Prasad. In support of his contention Jagannath 
Prasad relies on the cases of Chhagan Lal v, 
Muhammad Hussain Khan (1) and Het Ram v. 
Shadi Ram (2). For Musammat Chhatur Kun- 
war the contention is that the case of Het Ram 
vy. Shadi Ram (2) has been reconsidered by 
their Lordships of the Privy Council in a 
subsequent case, namely, Sukhi v. Ghulam 
Safdar Khan (8), We find that in the 
last mentioned case the decision of their 
Lordships has turned upon the consideration 
of the omission of the following words of 
section 89 of Act IV of 1882, namely, “ and 
thereupon the defendant’s right to redeem and 
the security shall both be extinguished.” In 
the new Civil Procedure Code of 1908, 
in O. XXXIV, r. 5, these words find no 
place. In Sukhi's case the final decree was 
passed under the new Act and not under Act 
IV of. 1882. In the appeal before us the 
decree of the 29th of August 1908, was passed 
and framed under section 89 of Act IV of 
1882. In the case of Chhagan Lal v. Muham- 
mad Hussain Khan (1), which was a Full 
Bench case of this Court, if was decided that 
a final decree passed under section 89 of Ach 
IV of 1882 had the effect of extinguishing 
both the security and the right of redemption, 
In other words, the mortgage in respect of 
which the decree was passed was extinguished. 
Musammat Chhatur Kunwar in the present 
caso cannot claim priority over Jagannath 
Prasad, in view of the decision in the case of 
Chhagan Lal vy, Muhammad Hussain Khan (1). 
We, therefore, allow the appeal, set aside the 
decrees of the Courts below, and remand the 
case to the first Court through the lower 
Appellate Court for trial on the merits. It will 
be open to the parties to put in fresh pleas 


(1) BL Ind. Oas. 183; 41 A. 456; 1 U. P. L. R. (AJ) 
1; 17 A.L J. 74). 

(2) 45 Ind. Gas. 798; 40 A. 407 ; 5 P. D. W. 88; 16 
A. L. J. 607; 35 M. D. J. 1; 24 M L. T. 93; 280. L. 
J. 188 ; (1918) M. W. N. 518; 20 Bom. D, R. 798 ; 22 
GO. W. N. 1088; 9L. W. 650; 12 Bur. L. T.72; 461. 
A. 180 {P.0.). 

(8) 65 Ind. Cas. 1513 43 A, 469; (1921) M. W. N. 
446; 14 L. W. 162; 26 6. W. N. 379; 42 M, DL. J. 16; 
80 M. L. T. 176; 24 Bom. L. R, 590 ; (1922) A J. R. 
(P. 0.) 11; 4R I. A. 465 (P.O). 


with regard tothe statement made by the 
learned Counsel for Chhatur Kunwar before 
us that the amount claimed by Jagannath 
Prasad is not due to him, and any other pleas 
that might be urged by either Chhatur Kun- 
war or Jagannath Prasad. The remand is 
under O, XLI, r. 23. Costs here and hitherto 
will abide the result. 


K, S. D. Appeal allowed., 


Case remanded. 


CALCUTTA HIGH COURT, 


APPEAL FROM APPELLATE DECREE NO. 
1026 or 1921, 


May 4, 1928, 


- Present :—Mr. Justice Walmsley and 
Mr, Justice Subrawardy, 


RAMESH CHANDRA SINHA AND ANOTHER 
— DEFENDANTS —APPELLANTS 
versus 


MOHAMMED ELAHI BUKSH— PLAINTIFF 
-——BESPONDENT, 


Hindu law—Mitakshara School Family residing in 
Bengal—System applicable—What must be proved. 


, In order to show that a family residing in Bengal 
is governed by the Milakshara School of Hindu Daw, 
it is enough to prove their immigration from the 
North-West and the continued practice of Mitakshara 
customs. Itis not necessary to prove the further 
faot that immigration took placa subsequent to the 
establishment of the Dayabhaga system of law. 


Pitambar Chandra Sakha Chaudhuri v. Nisikanta 
Saha, 55 Ind. (as. b; 310.0. 3.52: 2946. W.N. 
216, explained. 

Appeal against the decree of the Sub-Judge, 
Jalpaiguri, dated the 21st December 1920, 
affirming the decree of the Munsif of that 
place, dated the 19th September 1919, 

Dr. Dwarkanath Mitte, (with him Babu 
Hemendra Nath Basu), for the Appellants, 

Babu Braja Lall Chakraburti, (with him 
Babu Santosh Kumar Basu), for the Respon- 


dent. 
JUDGMENT. 


Walmsley, J.—This appeal preferred by 
the defendants Nos, 1 and 2 arises out of a suit 
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brought for declaration of title to a jote and for 
a further declaration that a decree obtained by 
the defendants Nos. 1 and 2,—the present 
appellants,—against the pro forma defendants 
in a rent suit was fraudulent, The Courts 
below have given the plaintiff the decree which 
he asked for and consequently this appeal is 
preferred by the defendants Nos. 1 and 2, It is 
not necessary to go further into the details of 
the case. The appellants have pub forward 
two contentions. The first is that the so-called 
tenure is only a raiyati and that the holding is 
a non-transferable raiyati holding and the 
plaintiff acquired nothing by his purchase, So 
far as this point is concerned, the answer given 
by the learned Judge of the Court of Appeal is 
conclusive. The holding is shown in the Record 
of Rights as a tenure and the defendants Nos. 
1 and 2 presented an application under section 
105 of the Tenancy Act on the footing that the 
holding was a permanent tenure. Other facts 
are given by the Judge ; but it is not necessary 
to repeat them. This argument, I may say, has 
hardly been pressed and it fails, 

The second argument is that the Courts be- 
low are wrong in finding that the family of 
Fakir Singh was governed by the school of 
Mitakshara Law. The point which is pressed 
is this that the plaintiff ought to have proved 
over and above the fact that Fakir Singh’s 


family came from the North-West and that ` 


various incidents of their lives show them to 
have followed the customs of the Mitakshara 
school of law, the further fact that the date 
of the family’s immigration into Lower Ben- 
gal took place after the establishment of the 
Dayabhaga system of law. For this 
proposition, reference is made to the case 
of Pitambar Chandra Saha Chaudhuri v. Nisi- 
kanta Saha (1), If that case really lays down 
that, for a family residing in Bengal to show 
that it is governed by the Mitakshara school 
of law, ib must prove immigration and immigra- 
tion since the establishment of the Dayabhaga 
system and the continued practice of Mitak- 
shara customs, it lays a very heavy onus upon 
the party making the claim and that onus is 
materially increased if ibis correct that Jimuta- 
vahana flourished not in the 14th Century but 
in the 11th Century, as is said in the case of 
Rajani Nath Das v. Nitai Chandra Dey (2). 

{1) 55 Ind. Gas. 5; 31 O. L. J. 52; 24 O. W. N. 916. 


(2) 68 Ind. Gas. 50; 48 O. 6458; 32 C.L.J. 838; 25 0, 
W. N. 488 (F. B.) 
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However, it appears to me, on a correct reading 
of the case of Pitambar Chandra Saha Chau- 
dhuri (1), that the learned Judges did not lay 
down that this third item of proof must be given. 
They were dealing with the question of the bur- 
den of proof and discussing what facta proved 
by one side shifted the burden of proof on to 
the other side and I do not think it is correct 
to say that they required that this third item 
of proof must always be given, So, in the view 
I take of that case, the findings of fact record- 
ed by the learned Judge of the Court of 
appeal below are sufficient to show that the 
Plaintiff is entitled to say that the family of 
Fakir Singh was governed by the school of 
Mitakshara Law, for he has given the neces- 
sary proof of origin and practice, The result 
is that this second argument also fails, 


The appeal is accordingly dismissed with 
costs, 


Suhrawardy, J.—I agreo. 
K. S. D. Appeal’ dismissed, 


ALLAHABAD HIGH COURT, 


FIRST Olvin APPEAL FROM ORDER 
No. 45 oF 1923. 


October 80, 1923. 


Present :—Mr, Justice Walsh and 
Mr. Justico Ryves, 


RAM CHAND AND OTHERS 
PLAINTIFF S—~APPELLANTS 


Versus 


MAULA BAKSH AND OTHERS—~ 
DEFENDANTS-—~-RESPONDENTS, 


Civil Procedure Code (det V of 1908), s. 11, Expla- 
nation VI—Res judioata-~Same parties -= Public right 
—Dispuie over well—Muntcipal Board party to pre- 
vious iitigaiton—Fatlure to assert in subsequent litiga- 
tion - Public right, effect on. ; x 


The Municipal Board represents the publio in dis- 
putes about wells and other things which are vested 
in them; and any dooision between the Munioipal 
Board and the defendants in a previous litigation 
about such a well, will operate as res judioaia 
against the latter, even ifthe suit is brought by 
otber persons and not by the Municipal Board. The 
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parties are the same within the meaning of Hxpla- 
nation VI tos. 11, Civil Procedure Code. Any refusal 
or negligence by the Municipal Board to nggarba 
public right does not affect the existence of such a 
public right. 


Appeal from the order of the Subordinate 
Judge of Mattra, dated the 7th December 
1922. 


Mr. N. P. Asthana, for the Appellants. 
Mr. Gulzari Lal, for the Respondents, 


JUDGMENT .—We find ourselves unable 
to agree with the view which the District 
Judge bas taken in this particular matter. The 
point in dispute is a small one and we think 
the law is really quite clear. It is prabable 
that the true legal considerations were nok 
pointed out to the learned Judge in the argu- 
ment. There is in the Mukalla Taksalyan, in 
Muttra, a well which has become the subject 
of much litigation. There is a mosque adjoin- 
ing thereto and the trustees of the mosque, 
who are of course Muhammadans, have been 
from time to time asserting a right of private 
ownership over this wel. When the word 
‘well’ is used in this connection it includes 
of course the chabutra and also certain 
strips of land adjoining the chabutra and 
appurtenant to the well, in the same way that 
when a man speaks of his house he includes 
the compound and the gate, although they are 
no part of the house, Sometime back, the 
trustees of the mosque came into collision 
with the Municipal Boarda bout this well, They 
applied to the Municipal Board for a certain 
sanction under the Municipalities Act and were 
refused. They then brought a suit asserting 
that the well was the property of the mosque 
in which they joined the Municipal Board 
as defendants and in which certain other per- 
sons, Banias of the Mohalla, applied for and 
were granted permission to join as defendants 
in denfence of the alleged public property in 
the well, That suit was tried out and it was 
held that the trustees of the mosque had fail- 
ed to prove their title to the well, that the 
well was a publio one and that the trustees of 
the mosque had no right to enclose it. Fifteen 
years haye passed since that decision and the 
trustees of the mosque, having regard to their 
present assertions, are entitled to some credit 
for having sat down patiently under that deci- 
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sion for solong; but whether times have 
changed, or whether the trustees regard fifteen 
years as a period longer than is reasonable to 
expect judicial consistency, they have recent- 
ly erected, what they politely, call a room bué 
what is really a structure in which nobody is 
ever likely to sit or was ever intended to sit, 
but which represents in the shape of wall 
an obstruction to the public use of the well. 
This was no doubt done in defiance of the previ- 
ous decision and as a challenge tothe public, 
Possibly the complexion of the Municipal 
Board has changed in the interval. It would 
have been possible for the Municipal Board, 
representing the public, to have brought a suit 
for the removal of that construction. By sec- 
tion 55 of the Act of 1900, and by the corres- 
ponding section of the Aot of 1916 all public 
wells in Muttra are vested in the Municipal 
Board, but they did not, and the present plaint- 
iffs being residents in the mohalla interested in 
the well if it is a public one properly obtained 
the sanction of the Legal Remembrancer to 
bring a suit under section 91 for the removal of 
this interference with their publio right. The 
Municipal Board, of course, represents 1 the 
public in such matters as wells and other 
things which are vested in them, but the re- 
fusal of the Municipal Board, or the negligence 
of the Municipal Board to assert a public 
right, does not affect the existence of the pub- 
lic right, and the plaintiffs had a perfect right 
to sue in assertion of their public right 
if they could get the necessary authority re- 
quired by the Legislature for bringing such a 
suit. So stated, it would seem perfectly ob- 
vious and a mere matter of common sense, 
apart from any legal considerations, that the 
only question was whether the construc- 
tion pub up by the trustees of tha mosque 
was an interference with the public well 
or with the public enjoyment thereof. No- 
body could reasonably suppose that it was 
open to the trustees in any suit brought by 
persons representing the public to question 
the point which bas already been decided 
against them. Probably on this ground no 
evidence was taken in the Court below and the 
Munsif came to the conclusion that the pre- 
vious decision bound the defendants, that the 
construction which the defendants erected 
amounted to an encroachment and made an 
order accordingly for its removal, The defend- 
ants appealed upon the ground that the mat- 
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ter was not res judicata, and the District 
Judge, probably overlooking the provisions 
of section 11.- explanation 6, to which we 
will refer in a moment, has come to the con- 
clusion that the suit is not between the same 
parties. The view he probably took was that 
by section 41 of the Evidence Act the pre- 
vious judgment was not a judgment in rem 
within the meaning of section 41, but that it 
was merely a matter which was to be taken 
into consideration within the meaning of sec- 
tion 42 of the Indian Evidence Act. He 
actually says that the issues and the princi- 
pal parties are different. In one sense they 
are, but whore we differ from him is that, in 
our opinion; in the legal sense they are the 
same, Mr. Gulzari Lal for the trustees of 
the mosque suggested that the question 
in this suit related to a certain triangular 
insignificant piece of Jand which was out- 
side the well and outside the previous 
dispute. That point was certainly not olear- 
ly stated by the defendants in their writ- 
ten statement but it is a question of fact as to 
whether ‘or not it appertains to the well, 
The suit was brought in relation to the ob- 
struction whicb had been erected on this brian- 
gular piece of land on the allegation that the 
piece appertained to the well, It has not 
been seriously disputed that it does and of 
course if it does the triangular piece was 
substantially decided even though the words 
used in the former judgment was ‘well’, 

With regard to the parties that is not a 
question of fact but a question of law. 
The persons are undoubtedly not the same 
nor is the form under which they appear on 
the record ; but the Municipa) Board in the 
previous suit represented the public. The 
Banias who asked to be joined could not have 
done so except upon a bona fide assertion of an 
interest in the public right and as they were 
defendants in the suit brought by the trustees 
there can be no doubt that they were bona 
fide litigating in respect of a public right which 
they were defending. Section 11 forbids any 
Court to try an issue which has been substan- 
tially in issue ina former suit between the 
parties under whom they claim, As a matter 
of fact, the section is entirely ungrammatical 


in this respect but it must mean the parties. 


to the subsequent suit claiming under parties 


to the’prior suit and applying explanation 6 to. 


this case if: is quite clear that the present 


plaintiffs are claiming under the persons who 
bona fide litigated in respect of a. public right 
in the first suit. The -result is that sec- 
tion 11 applies and that no issue can ‘be 
raised in this suit asto whether or not this 
well and its appurtenances are public property, 
There being notbing else left ‘in the suit, the 
appeal must be allowed and the judgment and 
decree of the Munsif restored with costs here 
and below. 


We suggest that, if the parties are desirous 
of arriving ab a final agreement which will 
bind them and their suecessors for all time 
as to the actual dimensions of this public well, 
the best plan would be for them, if they are 
agreeable thereto? to apply to the Munsif 
under this decree to make a further addition 
thereto, Of course, he cannot do so without 
their consent, but with their consent there 
will be no difficulty whatever, and on such 
application the Munsif either by going there 
himself or by sending his amin, could de- 
marcate the land itself, have a photo taken or 
by measurement have a plan prepared and 
affixed, to this decree finally showing ina 
clear picture the dimensions of the land ap- 
pertaining to the well. If any attempt to do 
this is made or any difficulty occurs reference 
may be made to this Bench, but we do nob 
wish the Munsif to understand that he is 
compelled to do anything if he is nob dis- 
posed to do so.» 


M, A. A. Appeal allowed. 


CALCUTTA HIGH COURT, 


SECOND OIVIL. APPEAL No, 2540 
or 1929, 


May 9, 1923. 
Present :—Justice Sir Asutosh Mukerjec. 


SACHHIDANANDA THAKUR—APPELLANT 
versus 
MAHA3 CHANDRA DAS—RRSPONDENT, 


Bengal Tenancy Act (VIII of 1885), s. 105 KOM 
rules framed under— Application for aserssmang of 
rent—Court-fee payable, 


On an application under seotion 105, sub-seotion(8), 
of the Bengal Tenanoy Aob for a settlement of rent 
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a stamp of eight-annas is to be levied in respeot of 
each tenancy, not in respect of each tenant who may 
be one ofa group of tonants holding a partfoular 
tenancy. 


The Registrar of the High Court, Appellate 
Side, made the following reference : 


“In this caso, the Stamp Reporter reports 
that the Court-fee is insufficient by Re, 1-8, 
The appeal arises out of a proceeding under 
section 105 of the Bengal Tenancy Acb. 
Under section 105 (3) of the Act, every appli- 
cation under sub-section (1) or sub-section (2) 
. Shall, notwithstanding anything contained in 
“the Court-Fees Act, 1870, bear such stamp as 
the Government of India may, from time to 
time, prescribe by notification in the Gazette 
of India. It appears thatin the notification 
No, 2254 (f) published in the Gazette of India, 
dated the 10th August 1918, Pt. I, p. 1253, 
which superseded a previous notification 
No. 8225. R., dated the 19th January 1899, 
it was provided thata stamp of annas 8 
should be paid for each tenant making, joining 
or joined in the application, As regards the 
application in question, four tenants have been 
joined. The Vakil for the appellant submits 
that these four tenants are tenants of one 
tenancy. Whether this beso or not, it 
seems to me that, inasmuch as the rule 
framed by Government requires a stamp of 
annas 8 for each tenant, it is still necessary, 
on a literal interpretation of the rule framed 
by Government, for the Vakil to put in deficit 
Court-fee of Re. 1-80, As, however, this is a 
matter of general importance, I submit 
the case to tha Hon’ble the Chief Justice 
under section 5 of the Court-Fees Act.” 


Babu Atul Chandra Gupta, for the Appel- 
lant. 


Babu Dwarka Nath Chakravarti and Babu 
Surendra Nath Guha, for the secretary of 
State. 


ORDER.-- The question which has been 
referred for decision under section 5 of 
the Court-Fees Act, 1870, relates to 
the true construction of a rule framed 
‘by the Governor-General in Council with 
reference to section 105, sub-section (8) 
of the Bengal Tenancy Act, 1885. The 
rule directs that an application made under 

1 Q—40 


the section fora settlement of rent, during 
the preparation of a Record of Rights, in 
the Presidency of Bengal under Chapter X 
of the Bengal Tenancy Act, shall bear a 
stamp of eight-annas, for each tenant mak- 
ing or joining or joined in the application, 
The Stamp Reporter has held that if the appli- 
cation relates to a single tenancy, which is 
held by a number of joint tenants, a stamp of 
eight-annas must be levied in respect of each 
of such joint tenants. This novel interpreta- 
tion of a rule which has been in existence for 
a quarter of a century is, in my opinion, clearly 


erroneous, 


The rule in question must be read with 
paragraph 68, clause (4) of the rules framed 
by the Governor-General in Council on the 
Tth December 1914. That rule is in these 
terms: 

“With the consent of the Revenue Officer, 
any number of tenants occupying land under 
the same landlord in the same village, may 
make a joint application for the settlement 
of rent, or may be joined as defendants in 
the same proceedings on a similar applica- 
tion by the landlord, provided that if, at 
any time it appears to the Revenue officer 
that the question between any two of the 
parties, of whom one is so joined with 
others, cannot conveniently be so jointly 
tried, he may order a separate trial to be 
held of that question, or he may pass such 
orders, in accordance with the Code of Civil 
Procedure, for the joint or separate disposal 
of the application, as he may think fit.” 


This rule leaves no room for controversy 
that the case contemplated is that of joinder 
of matters relating to distinct tenancies in the 
same application; otherwise, no special per- 
mission would have been necessary, because 
if the application relates to one tenancy, which 
is held by a number of joint tenants all the 
joint tenants would be necessary parties to the 
application. The history of this matter is seb 
out in the judgment of a Full Bench of this 
Court in the case of Upadhya Thakur v. 
Persidh Singh (1), The rule for the levying of 
stamp-duty which I have previously men- 
tioned was framed with a view to modify the 
effect of the Full Bench decision. In my 
opinion the only construction which can be 


(1) 280. 728; 12 Ind. Deo. (N. B.) 481. 
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legitimately put upon the rule is that a stamp 
of eight-annas is to be levied in respect of 
each tenancy, not in respect of each tenant 
who may be one of a group of tenants holding 
a particular tenancy. The conclusion follows 
that adequate Court-fee has been paid on the 
memorandum of appeal which must be 
registered accordingly. 


K. S, D. Order accordingly, 





ALLAHABAD HIGH COURT, 
FIRST CIVIL APPEAL No, 386 oF 1920. 
November 5, 1928. 


Present —Mr, Justice Lindsay 
and Mr, Justice Kanhaiya Lal, 


GHASI RAM AND OTHERS— 
DEFENDANTS—APPELLANTS 
VeETSUs 


Pandit BHOLA NATH AND ANOTHER— 
PLAINTIFFS—RESPONDENTS., 


Construction of document—Morigage-deed—Stipula- 
tion to pay arrears of rent due from tenants on re- 
demption—Time-barred arrears, whether payable— 
Mortgagee in possession, duty of—Occupancy rights 
created—Morigagor, whether entitled to compensation. 


Where a mortgagor makes himself liable to pay to 
the mortgagee at the time of redemption all arrears 
of rent dua from the tenants, he should te taken to 
have intended to pay up only those arrears which he 
oan himself reoover. He aannot, therefore, be held 
liable to pay the amounts of any decrees obtained by 
the mortgagee against tenants which have become 
time-barred. [p, 315, ool. 2.] 


It is the duty of the mortgagee in possession to 
take as much oare of the property mortgaged to him 
as a prudent man would take if it was his awn. If 
ha, therefore, grants ocoupancy rights to tenants in 
lieu of nazrana, he must compensate the mortga- 
gor, and the amount realized by him must be 
deducted from the mortgage amount. [p. 316, col. 1.] 


Appeal from the decreas of the Second 
Additional Subordinate Judge of Aligarh, dated 
the 10th September 1920, 

Messrs. P. L. Banerji and K. N. Laghate, 
for the Appellants. 


Messrs, Be K. Mukerji, U. S. Bajpai, and S. - 


N. Mukerji, tor the Respondents. 
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JUDGMENT.—This is an appeal from a 
suit brought for redemption by the plaintiffs- 
respondents. 

The appellants here are the defendants 
mortgagees. 


In addition to the appeal we have also 
before us cross-objections put forward against 
the decree of the Court below by the plaintiffs- 
respondents, 


It is not necessary to set out the facts of 
the case in any great detail, The dispute 
between the parties here is with regard to 
certain items of the mortgage account. 
The defendants-mortgagees 
certain items ought to have been allowed 
to them by the Court below. In turn, 
the plaintiffs mortgagors complain that the 
lower Court has not given them credit for 
certain items to which they were entitled. 


To deal first with the appeal of the defen- 
dants-appollants, the mortgagees, 


One claim which was made in the suit for 
redemption was'that these mortgagees had, 
during the continuance of the mortgage, cut a 
large number of trees the value of which was 
assessed at Rs 3,000, 


The plaintiffs, therefore, asked the Court to 
allow this sum of Rs, 8,000 by deduction from 
the mortgage-money payable in order to get 
redemption, 


The learned Judge of the Court below came 
to the conclusion that the plaintiffs were en- 
titled to a deduction of Rs, 2,950. He found 
with respect to one tree that there was no 
evidence regarding its value, the value having 
been assessed by the plaintiffs ab Rs. 50. He, 
therefore disallowed this item. 


The defence set up was that the mortgagees 
never cut down the trees as alleged by the 
plaintiffs, There was a direct conflict of evid- 
ence and the learned Judge, as we have al- 
ready said, has found in favour'of the plaint- 
iffs. 

Four witnesses were examined on behalf of 
the plaintiffs in order to prove that these trees 
had been cut and that a sum of close on 
Rs, 3,000 had been obtained by selling them. 
Much criticism has been bestowed on the 
testimony of these witnesses andit may at 
once be acknowledged that their evidence is 
not perhaps of: the--highest class. On the 


complain that ` 
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other hand, as opposed to it, we have nothing 
but the bare denial of one of the mortgagees 
who appeared as a witness whose testimony 
was’ supported by the evidence of a partisan 
witness whose statement may be disregarded 
altogether. 


During the course of the trial, the Sub- 
ordinate Judge made an inspection of 
the spot and recorded a note of what 
he had observed at the time of his visit, 
Relying principally upon the result of his 
observation, the learned Subordinate Judge 
came to the conclusion that the story for the 
plaintiffs was probably true and that the trees 
had been cut as alleged, 


We have felt the force of the observations 
which have been addressed to us on behalf of 
the defendants-appollants regarding the plaint- 
iffs’ evidence in this respect, On the other 
hand, is the consideration that the learned 
Judge of the Court below had the witnesses 
before him and he seems to have been satis- 
fied on the whole that they were telling the 
truth. He has given reasons for award- 
ing credit to the story told by the plaintiffs 
and he certainly had some solid ground to go 
on in the fact that he himself had been to the 
spot and had observed certain indications 
that trees had been cut. It is perfectly true 
that the Subordinate Judge could not as the re- 
sult of bis examination of the locality deter- 
mine how many trees had been eut or by 
whom. Ab the same time, hs is perfectly 
justified in holding that what he saw at the 
time of his visit entitles him to award pre- 
ference to the story which has been told on 
behalf of the plaintiffs and to reject the story 
which was put forward on behalf of the mort- 
gagees, namely, that no trees had been cut 
at all, 

On this part of the ease, therefore, we must 
decline to interfere with the finding of the 
Court below. We certainly are not ina posi- 
tion to say that the finding of the learned Sub- 
ordinate Judge on this pari of the case is 
wrong. 

The next point which had been raised on 
behalf of the mortgagee-appellants is that the 
Court below wrongly refused to allow them 
certain sums which were claimed to be owing 
as arrears of rent, 


Under the terms of the mortgage the mort: 
gagor was to be liable at the time of redemp- 
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tion to pay to the mortgagee all sums 
which were due in raspact of arrears from the 
tenants, 


As we understand this term of the mort- 
gage, the intention of the parties was, that the 
mortgagor should pay up the arrears to the 
mortgagee when the latter vacated possession 
and that he in turn was to acquire the right 
of realizing the arrears from the tenants after 
he himself had been put into possession after 
redemption. 


The present claim that has been made by 
the mortgagee-appellants for the arrears is 
based upon a series of deorees all of which 
are now time-barred. It is quite obvious, 
therefore, that if this sum now claimed by the 
mortgagees were allowed and if the decrees 
were transferred to the mortgagor after re- 
demption, the decrees would be of no use 
whatever to the mortgagor. They cannot 
now be executed by reasonof lapse of time. 
Tt seems to us, therefore, that on a proper con- 
struction of the mortgage-deed and the true 
intention of the parties this claim for arrears 
should not be allowed. As for any claim for 
further arrears over and sbove those men- 
tioned in the decrees fo which we haye refer- 
red all we need say is that there is no proof of 
it, Further, we find no provision in the mort- 
gage-deed for the payment of interest on the 
arrears of rent and the olaim for interest, 
therefore, which is also put forward, must be 
rejected, 


This disposes of the case of the defendants- 
appellants. 


The cross-objections raise really two points. 
In the first place, it is said that the lower 
Court ought to have awarded damages bo the 
plaintiffs by reason of losses which they 
have incurred in the following way:—It is 
said that these mortgagees during their period 
of possession by their failure to eject non- 
occupancy tenants, allowed these tenants to 
acquire occupancy rights, In some cases it is 
alleged that occupancy rights were actually 
granted to non-occupancy tenants in return for 
nazrane (a premium.) 


The finding of the Subordinate Judge is 
that it is proved that a sum of Rs, 580 was 
realised by the mortgagees in return for the 
grant of occupancy rights, 
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The Subordinate Judge, however, refused to 
allow this sum to the plaintiffs, He gives a 
variety of reasons for his decision none of 
which appeals to us, He says, for example, that 
it can make no difference to the mortgagor 
whether the land which he has to get back 
after redemption is burdened with occupancy 
rights, That is obviously an erroneous con- 
clusion, 


16 seems to us to be quite clear that the 
land, after occupancy rights have accrued, can- 
not be so valuable to the landlord as it was 
before those rights came into existence. And 
if it is the duty of a mortgagee to take such 
care of the property as a prudent man would, 
he certainly is not entitled to hand the pro- 
perty back to the mortgagor in a worse condi- 
tion than he received it, 


We find, therefore, that occupancy rights 
have acorued on this land, and those rights, 
we take it, cannot now be extinguished. We 
can see no reason, therefore, for denying the 
plaintiffs this sum of Rs. 580 and we cannot 
see that the mortgagee has any right whatever 
‘to retain this money. Allowance, thorefore, 
must be made for this sum in calculating the 
amount which is to be paid for redemption. 
The fact is, that by conferring occupancy rights 
‘in return for payment of a premium the 
mortgagee has been conveying away certain 
rights of the owner of the property and he is 
not entitled to retain the money which he has 
got for granting those rights and at the same 
time to return the land burdened with those 
rights to the owner, the mortgagor. 


We. hold, therefore, that the sum of Rs, 580 
ought to be allowed to the mortgagors by re- 
duction of the sum found payable by the Court 
below. 


The other claim which has been put forward 
on behalf of the mortgagors is, we may say 
at once, quite untenable. 


When the mortgage was made by Musam- 
mat Shiam Kunwar in the year 1905 it was 
arranged between her and the mortgagee that 
she was to remain in possession of an area of 
cultivated land measuring 67 bighas. A portion 
of this was to be held on payment of rent 
amounting fo Rs, 90 a year and the remain- 
der was to be held rent-free, and it was 
expressly stipulated between the parties that, 
while the mortgage continued, the lady was 
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to be allowed to retain possession of all this 
land, the only right of the mortgagee being 
that of receiving annually the sum of Rs, 90 
from Musammat Shiam Kunwar 


The plaintiffs ask us to hold that, when 
Shiam Kunwar sold the equity of redemption 
to them in the year 1914, they acquired the 
right to take over possession of this land, that 
is to say, the tenanoy right which Musammat 
Shiam Kunwar had obtained by agreement 
with the mortgagee when the mortgage was 
made inthe year 1905. 


One obstacle tothe entertainment of this 
argument is the fact that the deed of transfer 
by which the equity of redemption was sold 
to the plaintiffs does not in terms confer upon 
them any right to occupy the land which re- 
mained in Shiam Kunwar’s possession under 
the terms of the mortgage. It would, there- 
fore, be a sufficient answer to the case of the 
plaintiffs to say that they have shown no right 
to seb up any claim in respect of compensation 
or damages relating to the occupation by 
Musammat Shiam Kunwar of these 67 bighas. 


It was argued further that, being entitled to 
possession of this land, the plaintiffs were 
justified in calling upon the mortgagees to 
eject Musammat Shiam Kunwar and they, 
therefore, asked for damages because the 
mortgagees refused to eject the lady, 


But it is quite clear from the terms of the 
mortgage that the mortgagees could have had 
no right whatever to eject Musammat Shiam 
Kunwar as long as the mortgage subsisted, 
There is, as we have said, an express 
provision relating to this matter in the. mort- 
gage and itis futile to contend that, in any 
case, the plaintiffs, after their purchase of the 
right to redeem, had a right to call upon the 
mortgagees to eject Musammat Shiam Kun- 
war, This part of the case pub forward on 
bebalf of the plaintiffs-respondents must, 
therefore, fail, 

The result of this is that we find no force in 
the appeal of the defendants-appellamts and 
direct that it be dismissed with costs includ- 
ing, in this Court, fees on the higher seale. 

As regards the cross-objections we think the 
plaintiffs-respondents are entitled to sue- 
ceed to the extent of the sum of Rs, 580 


which will be deducted from the amount de- 


clared to be payable by them for the purpose 
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of obtaining redemption, In the oross-objec- 
tions, therefore, we allow the parties costs in 
proportion to success and failure including, in 
this Court, fees on the higher scale. 


M. A. A. Appeal dismissed, 
Oross-objections allowed in part, 


CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE DECRER 
No, 2885 oF 1921, 


February 28, 1924. 


Present ~My, Justice Subrawardy and 
Mr. Justice Chotzner. 


Srimatr SHULACHANA (Mazumdar) AND 
OTHERS—~PLAINTIFFS—-APPELLANTS 
VErSUs 


SRIMATI KALI BIBI anso RUPJAN 
BHANU AND OTHERS—DEFENDANTS— 
RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885) s. 85—~Siipul- 
ation in an under ryoti lease for renewal, if vakd— 
Heirs of the underryot, if can enforce the stipulation. 


In spite of the provisions of seotion 85 of the Bengal 
Tenancy Act, a stipulation contained in a lease 
granted by aryot to an under-ryot that after the 
expiry of the term for which the lease is granted, tha 
ryot would grant the under-ryot œ fresh lease, is 
valid. 


Lani Mia v. Muhammad Easin, 200. W. N. 948 ; 
Anin-ud-din Dafadar v. Ananda Ohandra Paltt, 28 
O. L, J. 607 followed. 


When a kabuliyat contains a stipulation for a lease 
fora fresh term upon the expiry of the term alroady 
sattled, the heirs of the lessee are competent to 
execute a fresh kabuliyat by virtue of the covenant. 
In sucha case tha question involved is not one of 
heritability of the tenure, but of simple contract. 


Appeal against the decree of the Sub-Judge, 
1st Court, Tipperah, dated the 22nd August 
1921 reversing the decree of the Munsif, 2nd 
Court at Chandpur, dated the 23rd August 
1920, 


Babu Sepin Chandra Basu, for the Appel- 
lants. . | 
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Babu Ramdoyal Dey, for the Respondents. 
JUDGMENT. —This is an appeal by the 


plaintiffs in a suit for ejectment, There is no 
dispute about the fact that the defendants’ 
father and predecessor Munshi Gazi was an 
under-raiyat under the plaintiffs by virtue of 
a kabuliyat executed in their favour, The 
kabuliyat was executed in 1317 for a term of 
nine years whioh expired in Chait 1325, It is 
admitted on all hands that Munshi Gazi died 
one month before Chait 1325, The substan- 
tial question before the Courts below was what 
construction was to be placed upon the 
Kabuliyat, We have not had the advantage 
of examining the document for ourselves as 
it has not been placed before us and we are, 
therefore, bound to accept the interpretation 
which has been given to it by the learned Sub- 
ordinate Judge, It contains a stipulation 
for a lease for a fresh term upon the expiry 
of the term already settled, It also contains 
the expression: “I and my heirs will happily 
enjoy the land,” and itis further stated that 
in the event of their refusal to execute a 
fresh lease on fair rent they will not be able 
fo raise any objection to khas possession 
being taken by the lessor, The learned 
Munsif was of opinion that the contract was 
& personal one limited to Munshi Gazi and 
that the defendants as his heirs, were not 
entitled to avail themselves of it because an 
under-ratyatt was not heritable. He, there- 
fore, held that as the term of the kabuliyat 
had expired the defendants were liable to be 
ejected. 


The learned Subordinate Judge has revers- 
ed that finding on the ground that the words 
used in the kabuliyat wouid not only not have 
the effect of debarring the heirs of Munshi 
Gazi from the benefit of the lease but were 
clear indications of a contrary intention. The 
heirs would, in fact, be competent to enforce 
specife performance of the contract under 
section 23 of the Specific Relief Act. He fur- 
ther observed that the defendants had all 
along expressed their readiness to execute a 
fresh kabuliyat but that the plaintiffs refused 
to accept if. In his opinion the question of 
heritability did not arise. The decision turn- 
ed upon the contractual relation between the 
parties, 
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The plaintiffs have appealed and the con- 
tentions advanced by the learaed Vakil are 
two-fold. The first is that the defendants 
being heirs of an under-ratyat cannot benefit 
by a covenant personal to their predecessor-in- 
interest, and the second is that even if they 
can they did not avail themselves of the 
option and so are not entitled to succeed. 


In support of his first argument, the learned 
Vakil has referred to an unreported decision in 
the case of Sm. Raklya Banoo v. Mahammad 
Junnach (See 368 of 1919) where the 
learned Judges who decided that case held on 
the facts found that the lease and the agree- 
ment together contravene the provisions of 
section 85, Bengal Tenancy Act and, therefore, 
were void and has further contended that the 
defendants as heirs of an under-ratyat cannot 
claim the benefit of the covenant in the 
agreement as the interest of an under- 
rawat isnot heritable. It is plain that the 
facts upon which that judgment proceeded are 
different from those in the present case, 
There, so far as appears from the judgment, 
the kabuliyat made no mention of the heirs of 
the lessee. Here, however, there is more than 
one reference to the rights and privileges of 
the heirs of the lessee. The lessee and heirs 
are to enjoy the land in all happiness, they 
will have the right toa fresh lease on the 
expiry of the term and will not be entitled to 
object to the lessors taking possession of the 
land if they fail to execute a fresh kabuliyat, 
It has been held that in spite of the provisions 
of section 85, Bengal Tenancy Act a stipulation 
contained in a lease granted by a raiyat to an 
under-ratyaithat after the expiry of the nine 
years for which the lease was granted the rai- 
yat would grant the under-raiyata fresh lease is 
valid. Lani Mia v. Muhammad Easin (1), That 
view was also taken in the case of Aminuddin 
Dafadar v, Ananda Chandra Palit (2). So the 
question is narrowed down to the short point 
whether the defendants as heirs of the original 
lessee were competent to execute a fresh 
Kabuliyat by virtue of the covenant in the 
original document agreed on their behalf. It is 
that they continued in possession of their hold- 
ing for at least one month before the expira- 
tion of the term and were in consequonce 


(1) 88 Ind. Oas. 448, 20 0. W. N. 948, 
(2) 46 Ind. Oas.924; 28 0. L. J. 507. 
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entitled to the rights and privileges enjoyed 
by them further under the kabuliyat, - 


This view, in our judgment, is well founded 
and we must, therefore, hold thatithe decision 
of the learned Judge that the question involv- 
ed isnot one of heritability but of simple 
contract should be maintained. 

We are not much impressed by the second 
argument. The learned Judge has found 
that the defendants have always expressed 
their willingness to execute a fresh kabwliyat 
and the mere fact that the plaintiffs refused to 
accept it does not relieve them of this con- 
tractual liability to accept it when offered. 


The result, therefore, is that the decree of 
the lower Appellate Court is affirmed and this 
appeal is dismissed with costs, 

M. B. Appeal dismissed. 

K. S.D. : 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 230 oF 1924. 
March 14, 1924. 

Present — Mr. Justice Daniels, 


AIDAL SINGH— PLAINTIFE—APPELLANT 
Versus ; 
GYAN SINGH—DEFENDANT-—RESPONDENT. 


Agra Tenancy Act (IE of 1901), sec. 79—Suit by 
tenant to recover possession of cx-proprictary holding— 
Civil or Revenue Court—Jurisdiction—Suit not resisted 
by Zemindar, effect of. 


A suit by a tenant against his landlord and a 
person claiming under hia landlord to resover posses- 
sion of an ex-proprietary holding is not cognizable 
by a Civil Court. 


The nature of the suit is not affected by the 
question whether it is resisted by the landlord or not. 


Badri Kasodhan v. Sarju Misr, 22 Ind. Oas, 668; 
86 A. bb; 12 A. L. J. 29, followed. 


Second appeal against the decree of the 
Additional Subordinate Judge of Aligarh, dated 
the 4th December 1923. ` 


Mr. G. Agarwala, for the Appellant. 


Von, 79) 


JAHA BAKSHA V. ABDUL LATIF 


JUDGMENT:—This is a suit by a tenant 
against his landlord and a person claiming un- 
der his landlord to recover possession of an 
ex-proprietary holding. I is on the face of ib 
a suit of the nature described in section 79 of 
the Tenancy Act, and as such not cognizable 
by the Civil Court, and the Court below has 
so held. The appellant disputes this view. 


Tikam Singh was an ex-proprietary tenant, 
He died three years before the suit leaving 
two illegitimate sons, one of whom is dead 
and the other is a defendant in this case, 
Tikam Singh in his life-time agreed to pay an 
enhanéed rate of rent. After his death the 
semindars recognised his sons as tenants and 
the latter have been in possession of the hold- 
ing on payment of rent. The plaintiff is a 
brother of Tikam Singh and sues the zemin- 
dars and Tikam Singh’s surviving son to reco- 


vor possession of the holding. The case is- 


clearly one under section 79 and the fact that 
the zemindars did not defend the suit is im- 
material. The nature of the suit is not affect- 
ed by the question whether it is resisted or 
not. The appellant contends that section 79 
is not applicable because he has never held 
possession of the holding. This contention is 
negatived by the authority of Badri Kasodhan 
v. Sarju Misr (1), That suit was substan. 
tially on all fours with the present case. Ib was 
a suit brought three years after the late ten- 
ant’s death by a reversioner who bad never 
obtained possession. This Court held that 
section 79 applied and that it covered cons- 
tructive as wellas actual possession, Refer- 
ring to an earlier ruling which they followed 
the learned Judges say.— 

“The principle underlying that ruling seems 
to be that, where a person claiming to have 
succeeded to a tenancy by right of inheritance 
finds that, on endeavouring to teke possession 
of the same, his right is denied and his posses- 
sion ousted by the zemindar, he has suffered 
an ejectment at the hands of the landlord 
within the meaning of the section, and hig 
appropriate remedy is bya suit under the 
Tenancy Act as indicated above.” 


The appellant refers to a case in 
Collector of Benares v. Shiam Das (2), ibut 
there the right under which the plaintiff 


(1) 29 Ind. Cas. 668; 86 A. 55; 12 A. L. J. 29, 
(2) 28 Ind. Oas. 809;.18 A. L. J. 329. 
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claimed, namely, a purchase under a mort- 
gage deeree, did noi come into existence till 
three years after the original tenant kad been 
ejected. The principle of Badri Kasodhan’s 
case (1) was in no way dissented from but was 
recognised as good law. 


The appeal fails and I accordingly dismiss 
it under O. XLI, r. 11, 


K. 8. D. Appeal dismissed. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 180 or 1923. 
Maroh 13, 1924. 


Present :—Mr. Justice Suhrawardy and 
Mr, Justice Grabam. 


JAHA BAKSHA AND OTHERS—APPELLANTS 
VELSUS 
ABDUL LATIF AND ANOTHER— 
RESPONDENTS, 


Civil Procedure Code {Act Y of 1908), O. XLI, r. 19— 
Appeal—Dismissal for default— Restoration, applica- 
tion for— Procedure. 


An appeal was transferred by the Distriot Judge 
to the file of the Additional District Judge who, on 
the same day, took up the same for hearing and dis- 
missed it for default as the appellantswere not present ; 
thereafter on the appellants applying for restora- 
tion the Judge without taking any evidence or giving 
the appellants any opportunity to adduce evidence 
dismissed the application ; 


angan aaa 





Held, that the procedure followed by the Judge was 
not quite in accordance with law and that an op- 
portunity should have been given to the appellants 
to prove their contention. 


Per SUBRAWARDY, J.—Tho usual procedure in the 
oasa of an application for restoration of an appeal is 
to register such an appliaation as a miscellancous 
oasa and give both sides an opportunity of adduoing 
evidence. 


Under O. XLI, r. 19 of the Civil Procedure Code the 
Judge can only restora an appeal dismissed for default 
it it is proved to his satisfaction that the appellant 
was prevented by sufficient cause from appearing at 
the hearing. 


Appeal against the order of the Additional 
District Judge of Chittagong, dated the 9th of 
December 1922, 
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Babu Rajendra Chandra Guha, 
Appellant. 

Babu Narendra Kumar Das, for the Res- 
pondent. 


for the 


JUDGMENT. 


Surhawardy, J.—This is an appeal from an 
order passed by the Additional District Judge 
of Chittagong dismissing the appellant's poti- 
tion for restoration of an appeal which was 
dismissed as fhe appellants were absent at 
the hearing of the appeal, The appeal was 
pending in the Court of the District Judge of 
Chittagong. On the 28th November it was 
transferred to the file of the Additional Distriat 
Judge and on the same day the case was 
called and as the appellants were not present, 
it was dismissed for default. The appellants 
subsequently filed a petition for restoration of 

' the appeal on the ground that neither they nor 
their pleader were aware of the transfer of 
the appeal to the file of the Additional District 
Judge'and so could not be present when the 
case was called The learned Additional 
District Judge, without taking any evidence 
or giving the appellants an opportunity 
of adducing evidence, dismissed the applica- 
tion as he was of opinon that it was hard 
to believe that either the pleader or his 
client was ignorant of the transfer. We think 
that the procedure followed by the learned 
Judge is nob quite in accordance with law, and 
that an opportunity should have been given 
to the appellants to prove their contention, 
The usual procedure is to register such an 
application as a miscellaneous case and give 
both sides an opportunity of adduaing evidence, 
under O. 41, r. 19, the Judge can only 
restore an appeal dismissed for default if it is 
proved to his satisfaction that the appellant 
was prevented by sufficient cause from 
appearing at the hearing, This proof is only 
possible if the petitioner is given an opportu- 
nity of addusing evidence. It is no doubt 
possible that after taking all the evidence the 


learned Judge might still be of the samo. 


opinion as he has already expressed. We think, 
however, that an opportunity should have 
been given to the petitioner to substantiate 
his allegations. The usual course would be to 
send the case back to the learned Judge to 
dispose of the application after hearing such 
evidence as may be adduced by the parties, 
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But in the particular circumstances of this 
case and in view of the fact that the course 
suggested would only protract the litigation, 
we propose to allow the appeal and to set aside 
the order of dismissal of the appeal for default, 
The whole matter is before us and the circum- 
stances upon which we have been induced to 
take this course are, first, that the appeal 
was transferred on the day on which it was 
dismissed from the file of one Judge to that 
of another, and secondly, that the pleader 
who appears for the appellant has also filed 
the petition in which he mentions that neither 
he nor his client was aware of the transfer, 
In these circumstances, we consider itin the 
interests of the parties concerned that the 
appeal should be heard and finally disposed 
of as soon as possible, 

The result, therefore, is that this appeal is 
allowed, the orders of the Court below, dated 
the 9th December 1922 and that of the 28th 
November 1922, are set aside and the appeal 
is directed to be restored to the file and heard 
and disposed of as early as possible, We 


make no order as to the costs of this appeal, 
Graham, J. :—I agree. 
M, B. Appeal allowed. 


ALLAHABAD HIGH COURT. 


SECOND CIVIL APPEALS Nos, 1188 
AND 1187 or 1922, ° 


December 8, 1928. 


Present :—Mr. Justice Lindsay and 
Mr. Justico Sulaiman. 


. BHULLAN SINGH—PLAINTIFP— 
APPELLANT 


VETSUS 
KHUSHI RAM AND OTHERS— DEFENDANTS 
—RESPONDENTS. 


Evidence Act (I of 1872) s. 92, scopa of —Document 
not inter partes—Oral Evidence, whether admissible. 


Section 92 of the Evidence Act only excludes the 
admission of any oral agreement or statement as 
between the parties to an instrument or their 
ropregentatives-in-intorest. 


When in a suit for pre-emption the defendanta 
contended that the transaction was really not one of 
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sale and produced evidensa to show the real nature 
of the document embodying the transaction : 


Heid, that as the plaintiff wae neither a party to 
the instrument, nor in any sense a representative of 
any party to the instrument, it was open to tha 
vendee as against the plaintiff, to produce evidence 
for the purpose of showing that the document was 
not, in fact, a document of sale. 


Second appeal from the decree of the Addi- 
tional Judge, Meerut, dated the 3rd May 
1929, 


Dr, S. N, Sen, for the Appellant. 
Dr. K.N. Katju, for the Respondents. 


JUDGMENT.—By a document executed 
on the 7th of August 1920 purporting to be a 
sale-deed, certain property was transferred by 
one Shib Sahai in two mahals, namely, mahal 
Ishk Lal and mahal Ghasi Ram. 


The result of this transfer was to provoke 
two suits for pre-emption which have given 
rise to the two appeals before us. In one 
case the plaintitf was Challoo, who is the 
appellant in Second Appeal No. 1187. In the 
other case the plaintiff was Bhullan Singh, the 
appellant in Second Appeal No. 1188, 


It was found by the Courts below that a 
custom of pre-emption existed in this village, 


Both Courts, however, dismissed both the 
suits on the ground that the document of the 
Tth of August 1920, which purported to be a 
sale-deed was not, in fact, a sale-deed and was 
not evidence of a real transaction of sale 
giving rise to a right to pre-empt. 

The decision of fhe Courts below is attacked 
here on the ground that they were both 
wrong in allowing evidence to be given regard- 
ing the nature of this deed. It has been 
strongly contended that, on the language of 
section 92 of the Indian Evidence Act, it was 
not open to the vendee to raise this question 
or to adduce any evidence for the purpose of 
showing that a document which on its face 
purported to be a deed of sale was in reality a 
deed of some other charaster. 


That contention, however, appears to us to 
be unsustainable, regard being had to the 
language of section 92. That section ex- 
cludes the admission of any oral agreement or 
statement as between the parties to an instru- 
iment or their representatives-in-interest for 
the purpose of contracting, varying, adding or 
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subtracting from its terms, In no way can it 
be contended that either of the plaintiffs in 
these suits was a party to the instrument or 
was in any sense a representative of any party 
to the instrument, and we hold, therefore, that 
if was open to the vendee as against the 
plaintiff, to produce evidence for the purpose 
of showing that the document upon which the 
two suits were based was not, in fact, a doeu- 
ment of sale, 


The evidence which was led before the 
Court may be put shortly as follows :--It 
appears that Shib Sahai, who poses as the 
vendor in this deed, had, as far back as the 
year 1903, brought a suit for arrears of rent 
against the persons who are now desoribed in 
the document as the purchasers, 

That suit apparently failed on the ground 
that Shib Sahai could not establish in fact that 
the defendants in the suit for arrears of rent 
were his tenants, It further appears that the 
defendants in that suit denied Shib Sahai’s 
title. Nothing further was done until about 
the year 1918 when the Settlement opera- 
tions were going on. It seems that an applica- 
tion was made by the adversaries of Shib 
Sahai to the Settlement Officer claiming that 
they might be entered as proprietors, 


Notice of this application was apparently 
given to Shib Sahai and, on the 28th of April 
1919, the application of the defendants was 
disallowed. 


Thereupon, the defendants, that is, Khushi 
Ram and others, filed an appeal in the Revenue 
Court contesting the decision of the first Court, 
The Appellate Court ordered a remand of the 
case and ib was while this matter was under 
disposal that the document in question was 
executed. 


The case for the defendants was that the 
deed, although it purports to ba a deed of sale, 
was not in reality a deed of sale but merely a 
relinguishment hy Shib Sabai of whatever 
claims he had still left over the property in 
consideration of payment to him of a sum of 
Rs. 2,500. 


We may note that the plaintiffs admit that 
the property described in this document of the 
Tth of August 1920 is worth Rs. 10,000. The 
defendants, on the other hand, say that it is 
worth Rs. 14,000, 
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The Courts below came to the conclusion 
that the document, in reality, amounted to 
nothing more than a settlement of the dispute 
between the parties which was then pending 
in the appeal, Shib Sahai agreed to withdraw 
his claim on payment of the sum of Bs, 2,500 
and this was effected by the execution of the 
document now in question, We think 
that the Courts below were right in taking 
this view of the case. Weare quite satisfied 
that the evidence which was led for the pur- 
pose of showing the character of the doou- 
ment was admissible and we also agree that 
the Courts have come to a correct conclusion 
on the facts. The result, therefore, is that both 
these appeals fail and are dismissed with costs. 


K. 8. D. Appeals dismissed, 


mamangun stn 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 91 oF 1922. 
August 29, 1923, 


Present :—Mr. Justice Spencer and 
Mr. Justice Devadoas, 


THE OFFICIAL RECHIVER OF SOUTH 
ARCOT—PETITIONER— APPELLANT 
Versus 
PERUMAL PILLAI AND OTHERS—-OPPOSITE 
PARTIES-—RESPONDENTS, 


Provincial Insolvency Act (V of 1920), s$. A~ 
Insolvency Court, power of, to decide questions of title ~ 
Court, when can decline to adjudicate. 


Sestion 4 of the Provincial Iusolvenoy Act, enables 
an Insolvency Court to adjudicate upon questions of 
title in the interests of justice, and reserves to the 
Court the power to deoline to decide questions whioh 
it does not deem it necessary or expedient to decide 
in those proceedings. 


Where, therefore, tha Insolvency Court, evaa if it 
adjudicated upon the title of the insolvent as against 
his sons, would have no power to recover the property 
from the sons free of their obstruction, tha Court 
would be justified in not deciding questions of title. 


Appeal against the decree of the District 
Court, South Arcot, in O. P. No. 90 of 1920 
in I, P, No. 12 of 1917 (I. P. No, 63 of 1917 
on the file of the Official Receiver’s Court, 
South Arcot.) 


Messrs, T, Narsimha Iyengar and S. Ranga- 
sami Iyengar, for the Appellant. 


Mr. N. S. Srinivasa Iyer, for the Respond- 
ents, 


JUDGMENT —Seotion 4 of Act V of 
1920 is wide enough to enable an Insolvency 
Court to adjudicate upon questions of title 
‘which the Court may deem it expedient or 
necessary to decide for the purpose of doing 
complete justice or making a complete distri- 
bution of property in any oase ” of Insolvency. 


But the power given by this section is 
subject to the provisions of the Act, one of 
which is the proviso to section 56 (3) which 
is in the way of a Court removing any person 
from the possession of property whom the 
insolvent has not a present right to remove. 


In this case it is not admitted that the 
insolvent has a present right to joint possession 
of those properties along with respondents 
Nos. 2, 4 and 5. 


In that respect this case differs on the facts 
from the Official Assignee of Madras v. Rama- 
chandra diyar (1) where the insolvent had a 
right to be in joint possession of the family 
property with his sons, 

Seeing that the Insolvency Court, even if 
it adjudicated upon the title of the insolvent 
as against his sons, would have no power to re- 
cover the property from the sons free of their 
obstruction as prayed forin the petition, it 
would be a mere waste of time fo adjudicate 
upon questions of title, and, therefore, this was 
a case in which it would certainly be expe- 
dient to have these questions decided in a re- 
gular suit, 


Section 4 reserves the power to Insolvency 
Courts to decline to decide questions which it 
does not deem it necessary or expedient to 
decide in those proceedings. 


We think upon this ground that the Insol- 
vyency Court was right in declining jurisdic- 
tion. The Receiver has his remedy by a suit. 


The appeal is dismissed with costs payable 
out of the estate, 
V.N. V, 


K. 8. D. Appeal dismissed. 


(1) 68 Ind. Cas. 998; 46 M. 54: 16 I. W. 559; 
(1922) M. W. N. 658: 48 M, D. J. 869; (1998) A. L 
R, (M.) b5, 
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OHANDRA SAHAI v. DURGA PRASAD 
ALLAHABAD HIGH COURT. 
Civil Revision No. 106 or 1923, 
February 28, 1924, 
Present :—Mr. Justice Sulaiman. 


CHANDRA SAHAI-—PLAINTIFF— 
APPELLANT 


versus 


DURGA PRASAD AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s 141, 
O. 1X, 7. 18, O. XLIII, r. 1— Ex parte decree, applica- 
tion to set aside—Dismissal for default—_Second appli- 
cation to restore first application, dismissal of— 
Appeal whether competent. 


An appeal lies from an order refusing to set aside 
au en parte deoree, but the Code of Civil Procedure 
does not provide an appeal from an order dismissing 
an application for restoration of an application to 
set aside an ew parte decree, Nor oan a right of 
appeal bo claimed by virtue of fection 141 of the 
Code of Civil Procedura, when O. XLITI of the Code 
makes no provision for such an appeal. 


Civil Revision from an order of the Addi- 
tional District Judge, Aligarh, dated the 28th 
March 1923, 


Mr. Panna Lal, for the Applicant. 


SUDGMENT.—This Civil Revision aris- 


es under the following circumstances :— 


A civil suit was instituted by the plaintiff in 
the Court of the Munsif at Kasganj, The sum- 
mons was served personally on the defendant 
and the 8th of November 1921 was fixed for 
the settlement of issues. On that date, how- 
ever, the defendant did not appear, The Court 
then passed an order that the case should be 
proceeded with ex parte and fixed the 28th of 
November for final hearing, On the 28th 
of November 1921 the defendant again did not 
appear and the suit was decreed ex parte. 
The defendant, however, did appear later on 
in the Court and put in an application under 
O. IX, r. 18, of the Code of Civil Procedure for 
setting aside the ex parte decree, Ho filed an 
affidavit in support of this application explain- 
ing why he was not able to appear on the 
former date and why he appeared late on that 
date. The Court fixed the 14th of January 
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1922 for the disposal of this application. On 
that date the defendant again did not appear 
and this application was dismissed for default. 
After this, on the 2ist of January 1922, 
the defendant put in a second: application 
purporting to be an application under 
O. IX, r. 18, in which a mention was 
made of the circumstances under which he 
was not present when his previous appli- 
cation was dismissed for default. An affidavit 
was also filed showing that he was ill on the 
14th of January 1922. The learned Munsif 
held that this second application was a sub- 
stantial applicasion under O, IX, r. 13, and 
was infact a fresh application under that rule, 
but as it was filed more than 30 days after 
the ex parte decree it could not be entertained, 
He accordingly dismissed the application 
under an order dated the 13th of July 1922, 
The defendant went up on appeal from this 
last mentioned order to the Court of the 
District Judge. The learned District Judge has 
allowed the appeal and set aside the order 
dismissing the application of the 21st of 
January 1922, and not the ew parte decree of 
the 28th of November 1921, and has directed 
the Court of first instance “to dispose of the 
application of the 21st of January 1922 on 
the merits treating if as one for restoration of 
the application of the 28th of November 1921.” 


I am of opinion that the order of the learn- 
ed Distriot Judge cannot be maintained. 

The application of the 2ist of January 1922 
filed by the defendant may be treated either 
(1) as an application for restoration of the 
application of the 28th of November 1991 
which had been filed for setting aside the 
ex parte decree, or (2) as an application in 
itself one for setting aside the ex parte decree 
of the 28th of November 1921, 


If the application of the 21st of January 
1922 was for restoration of the application of 
the 28th of November 1921, and not an appliea- 
tion for setting aside the es parte decree, then, 
even though the Court of first instance had 
jurisdiction to entertain this sort of applica. 
tion, if if did not feel inclined to grant the 
application, no appeal from its order dismiss- 
ing the second appligation lay to the lower 
Appellate Court. An appeal lies from un order 
refusing to set aside an ex parte decree, but 
under the Code of Civil Procedure no appeal is 
provided for from an order dismissing gan 


324 
CHANDRA SAHAI V., DURGA PRASAD 


application which is for restoration of an 
application for setting aside an ex parte decree. 
Nor can a right of appeal be claimed by virtue 
of section 141 of the Code of Civil Procedure, 
when O. XLIII of the Code makes no pro- 
vision for such an appeal. In this view of the 
matter, therefore, the lower Appellate Court 
had no jurisdiction to hear the appeal at all. 


On the other hand, if the application of the 
Aist of January 1922 was an application for 
setting aside an ex parte decree of the 28th of 
November 1921 and the Court of first in- 
stance dismissed it, an appeal would lie to the 
lower Appellate Court, though itis manifest 
that that application itself was barred by 
time and was incompetent on account of the 
dismigsal of the previous application. Never- 
theless, if the learned District Judge, in spite 
of the application dated the 21s) of January 
1922 having been barred by time or being 
barred by the dismissal of the previous ap- 
plication, had allowed the appeal and set 
aside the ex parte decree itself, it might have 
been difficult for this Court to interfere in 
revision on the ground of an error of law 
committed by the lower Appellate Court. 


The learned District Judge, however, has not 
set aside the ex porte decree at all but has 
entertained the appeal as having been prefer- 
red from the order dismissing the applica- 
tion of the 21st of January 1922 treating it 
as an application for restoration of the 
previous application of the 28th of November 
1921, He has simply set aside the order of 
the 13th of July 1922 and sent the case back 
to the Court of first instance witha direc- 
fion to dispose of the application of the 
Qist of January 1922 treating it not as an 
application for setting aside the ex parte 
decree but simply as an application for 
restoration of the application of the 28th of 
November 1921, This order is obviously 
wholly irregular. Ihave already said that 
no appeal is provided for from an order 
dismissing an application for the restoration 
of an application for setting aside an ew parte 
decree. The learned Judge, therefore, could 
not simply have set aside the order of the 
13th of July 1922 and asked the Court of 
first instance to again proceed with the 
application of the 21st of January 1923, H 
he really wanted to entertain the appeal 
from an order refusing to seb aside an eg 
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parte decree he might himself have gone 
into the question and decided whether the 
ex parte decree should or should not be set 
aside, and this he has not done. He has even 
not decided whether ‘the application of the 
2lst of January 1922 should or should not be 
granted. Hoe has left this latter question still 
open. The learned Judge has himself taken 
the view that the second application should 
in justice be taken to bean application for 
restoration of the previous application. He 
should then not have entertained an appeal 
from its dismissal, 


The defendant in this case has entirely 
misconceived his remedy. If his second ap- 
plication was an application for restoration of 
the previous application for setting aside the 
ew parte decree and an adverse order was 
passed against him, he might have come up 
straight to the High Court: in revision if he 
could bring his case within section 115 of the 
Code of Civil Procedure, but in no case could 
he have gone to the lower Appellate Court in 
appeal, 


I accordingly allow this application, set 
aside the order of the lower Appellate 
Court and restore the order of the Court 
of first instance with costs-in all Courts, 
leaving it open to the defendant to have 
recourse to whatever other remedy he may 
be advised to take, if he considers himself 
aggrieved by the first Court’s order. 


K. 8. D. Application allowed. ` 


Vou. 19) 
LAKSHMI AMMAL v, ALAMELU AMMAT 
MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 220 or 1922, 


March 138, 1923. 


Present :—Justice Sir Francis Oldfield and 
Mr, Justice Devadoss, 


LAKSHMI AMMAL alias PICHAL AMMAL 
— APPELLANT 


VET SUS 


ALAMELU AMMAL AND ANOTHER— 
RESPONDENTS, 


Givil Procedure Code (Act V of 1908) O. VI, 7.17; 
0. XXII, r. 4——Partition, suit for — Preliminary 
decree—Death of defendant—Claim by survivorship— 
Amendment of plaint, whether can be allowed — 
Application to implead legal representatives. 


Plaintiff sued her sister for possession by partition 
of a moiety of a certain property alleged to be Stri- 
dhanam property of their mother. After a prelim- 
inary deoree was passed recognising the plaintifi's 
right to half the property the defendant died and the 
plaintiff made two applications, one for impleading 
the legal representatives of the deceased and the 
second for an amendment of the plaint soas to en- 
able her to get the other half on the ground of sur. 
vivorship: 


Heid, (1) that as the plaintifi’s right to a half share 
in the property had been finally established, the 
death of the defendant was not sufficient to deprive 
her of her original cause of action and the legal repre- 
sentatives of the deceased could be brought on the 
record ; 

(2) that the amendmant of the plaint could not ba 
allowed inasmuch as it sought to introduca a new 
oauge of action which was not available for the 
plaintiff when the original plaint was presented. 


Appeal against the order of the Court of the 
Subordinate Judge, Madura, dated the 20th 
February 1922, in A. S. No. 17 of 19214 (A, $S. 
No. 145 of 1921, District Court, Madura), 
preferred against the order of the Court of the 
District Munsif of Madura Town, dated the 
10th December 1920, in O. 5. No. 292 of 1920 
and in 1. A, Nos. 740 and 741 of 1920, 


. Mr. 0, Krishnamachariar, for the Appellant, 
Mr. K. Rajah Aiyar, for the Respondents, 


JUDGMENT, 


Oldfield, J.:—The facts are that the plaint- 
iff sued her sister and also the latter's hus- 
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band, although he need not be, for this, 
referred to, for parbition and possession of a 
moiety of a certain property alleged to be 
stridhanam property of their mother, The suit 
eventually reached the stage of a preliminary 
decree, recognising the plaintiff’s right to half 
the property ; and it is now pending for the 
passing of a final decree, after ascertainment, 
by metes and bounds, of the plaintifi’s share. 
The present proceedings have arisen‘from the 
death of the plaintiff’s sister, Thereupon the 
plaintiff has moved in one application to have 
her sister's daughter, respondent, impleaded 
as legal representative of the deceased and 
in another for an amendment of the plaint 
to enable her to obtain a decree in these 
proceedings, not merely for the moiety of 
the property from which she alleges she 
was wrongfully excluded during her sister’s 
lifetime, but also for the other moiety, on 
the ground that by survivorship she is 
entitled to the whole. The lower Appel- 
late Court has granted both the applica- 
tions, and we think that it was justified in 
granting the first. The plaintiff's right to a 
half share of the property has been finally 
established, and nothing more remains to be 
done except to ascertain that half share and 
make a final deoree for the delivery to her 
possession of it, That ean be done against 
any person, who, like the respondent, has 
come into possession, in succession to the 
deceased. It is suggested that the plaintiff is 
now no longer entitled to the benefit of the 
decree she has obtained because she has lost 
the character of a joint'tenant and has acquir- 
edin its stead a right to the whole estate, 
That we do not think to be sufficient to 
deprive her of her original cause of action 
when the proceedings have been instituted 
and have resulted in a recognition of her 
right in a preliminary decree, Taking this 
view we confirm the lower Appellate Court’s. 
decision in go far as it relates to I, A. No, 741. 


Turning to I, A. No. 740 for the amendment, 
we observe that the lower Appellate Court 
can hardly be regarded as having exercised 
judicial diseretion. For, it made its order 
simply on the ground that it was not sure 
that the lower Court was right in passing the 
contrary order. Weare unable to see in the 
present oase any reason for departing from the 
ordinary rule that an amendment should nob 
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be made to introduce a new cause of action. 

The cause of action assumed in the amend- 

ment is the death of the plaintiff’s sister; 
and that, of course, was not available 
when the original plaint was presented, There 
is, however, no reason that we can see why 
the plaintiff should not take the ordinary 
course of suing on the cause of action which 
she has acquired and which, unless some ob- 
jection is established, will entitle her to the 
other moiety of the property. Wo, therefore, 
modify the lower Appellate Court's order by 
dismissing I. A, No. 740 of 1920, In the 
circumstances of the case, each party will bear 
his costs in this and in the Lower Appellate 
Court. In the District Munsif’s Court the 
respondent will pay the plaintiff’s costs in I, A, 
No, 741 and obtain costs from the plaintiff in 
I, A. No, 740. 


V.N. V. 


K, 8. D Appeal dismissed. 


CALCUTTA HIGH COURT, 
APPEAL FROM ORDER No, 201 oF 1922, 
February 11, 1924. 


Present :-—Mr. Justice Walmsley and 
Mr, Justice Mukerji, 


RAM SUNDAR RAM—Opposite Party 
~— APPELLANT 


Versus 
RAM CHARIT BHAKAT AND otHERS— 
PETITIONERS--RESPONDENTS, 


Provincial Insolvency Act (Y of 1920) s. 4—Insol- 
voni, conveyance by—Creditor, whether can insitiute 
proceedings for annulment. 


Under the Provincial Insolvency Act the property 
of tha insolvent vests in the Receiver. The pro- 
visions of section 4 of the Aot cannot, therefore, ba 
takan to authorise a creditor to proseoute an enquiry 
in regard to a conveyance executed by the insolvent 
shortly before his adjudication. 


Appeal against the order of the Additional 
Districts Judge, Dinajpur, dated the 8th of 
March 1922, 

Babu Girija Prosanna Sanyal, for the 
Appellant. 

Babu Dwarka Nath Chakravarty and Babu 
Bimal Chandra Das Gupta, for the Respon- 
dents. 
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JUDGMENT. 


Walmsley, J.:—One Ganpat Ram was 
adjudicated insolvent by an order of the 
District Judge of Dinajpur on January 12, 
1920, The Nazir of the Court was then ap- 
pointed Receiver of the Insolvent’s estate. 

In April, a creditor, Syed Mahammad 
Musa Choudhuri (No. 8) and in the following 
January another creditor, Ram Charitra, now 
respondent, asked the Judge to take proceed- 
ings in regard to a conveyance executed by the 
insolvent in favour of the appellant, Ram 
Sundar Ram, shortly before the insolvent 
sought the refuge of the Court. The Judge 
held an enquiry and annulled the conveyance. 

The transferee prefers this appeal and his 
principal contention is that the proceedings 
were invompetent because they were conducted 
by a creditor or ereditors and not by the 
Receiver, It appears fo me beyond doubt 
that it is the Receiver and only the Receiver 
who should conduct such proceedings. The 
course that is to be taken is clearly described 
in the case of Joy Chandra Das v, Mahomed 
Amir (1), It is argued that since that decisiona 
new Act has been passed and that the terms of 
section 4 are wide enough to justify the pro- 
cedure followed in this case. Ido not think 
that this argument is correct because the 
words " subject to the provisions of this Act ” 
appear in that section and as under the Act 
the property of the Insolvent vests in the 
Receiver, the provisions of section 4 cannot 
be taken to authorise a creditor to prosecute 
an enquiry of this kind. 

It is true that, in substance, the result may 
be much the same, whether the creditor ear- 
ries on the enquiry in person or uses the 
Receiver as a figurehead, but that is not a 
sufficient reason for counfenancing a procedure 
not warranted by law particularly where, as 
in this case, the objection was taken, though 
perhaps rather obscurely, in the lower Court. 

I think that the appeal should be allowed 
and the order annulling the conveyance set 
aside, with costs: the hearing-fee in this Court 
being assessed at two gold mohurs. We ex- 
press no opinion on the merits and this order 
will not prevent the Receiver taking action if 
thought advisable, 

Mukerji, J.—I agree, 

K. S.D, Appeal allowed, 

(1) 44 Ind. Gas, 148 ; 23 Q, We N. 702. 


P 
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MAHABIR SINGH Y, MATABADAL SINGH 
ALLAHABAD HIGH COURT. 


SECOND CIVIL APPEAL No. 752 oF 1922, 
March 11, 1924. 


Present :—Mr, Justice Lindsay 
and Mr. Justice Kanhaiya Lal, 


MAHABIR SINGH AND ANOTHER— 
PLAIN TIFES-—-APPELLANTS 
Versus 
MATABADAL SINGH AND OTHERS— 
DEFENDANTS-——-RESPONDENTS. 


Pre-emplion—Mohtamim's rights, nature of -—-Alien- 
ation by mohtamim—Custom of pre-emption, whether 
applicable. 


The rights of a moktamim as recorded in the Settle. 
ment of 1883-84 are transferable proprietary rights of 
a kind to which the custom of pre-emption recorded 
in the wajib-ul-ars oan be made spplicable [p. 329, 
ol, 2.] 


Second appeal from the decree of the Dis- 
trict Judge, Benares, dated the 14th January 
1922. 


Messrs. P. D. Banerji and N., Upadhiya, 
for the Appellants. 
Mr, Iqbal Ahmad, for the Respondents. 


JUDGMENT .—This appeal arises out of 
a suit for pre-emption, and the question for 
consideration is whether the plaintiffs are 
entitled to claim pre-emption in respect of the 
property in dispute. The property in question 
comprises a certain zemindart share in 
pargana Kariat Mendha in the district of 
Jaunpur and was sold by Gaya Din Singh, the 
defendant No. 12, in favour of the defendants 
Nos. 1,5, 10 and 11 for Rs. 1,300 on the 25th 
February 1919. The Parganas constituting 
the district of Jaunpur, were evidently re-cast 
sometime after the Permanent Settlement of 
1795 and pargana Kariat Mendha is evidently 
identical with or included in pargana Karindha 
referred to at pages 185 and 245 in the Dun- 
can Records of 1795, 


The allegation of the plaintiffs was that 
there was a custom of pre-emption prevailing 
in the village and that the real sale considera- 
tion was Rs, 1,025. The Trial Court found 
that. there was & custom of pre-emption in 
the village as recorded in the wagib-ul-arz of 
1883-84 but it was inapplicable to the proper- 
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ty in question wherein the vendor possessed 
only the “rights of a mohtamim.” With 
regard to the amount of sale consideration 
the finding of the Trial Court was that the 
amount mentioned in the sale-deed was cor- 
rect, The lower Appellate Court upheld that 
deeree. 

The main point for consideration in this 
appeal is whether tbe rights ofa mohtamim, 
as recorded in the Settlement of 1888-84 are 
transferable rights of a kind to which the 
custom of pre-emption recorded in the wajib- 
ul-arz can be made applicable, 


It was admitted by the parties before the 
Court of first instance that the mohktamims 
made collections of rents from the tenants, 
paid the Government revenue and were in the 
habit of selling their shares and could get 
the same partitioned. In fact, the entire 
arrangement in connection with the collection 
of rents and the letting out of land appertain. 
ing to the village was in the hands of these 
mohtamtms who only paid a certain amount 
of profits to the absent or sleeping proprietors. 
In the khasra kistwara, prepared in 1864 these 
mohtamims were recorded in the column of 
tenants; but at the time of the last Settlement 
in 1884 two columns were prepared in the khe- 
wat, one for the names of the pattidars and 
the other for the names of mohtamims, mu- 
stajirs or murtahins. A mustajir was a far- 
mer; a mohtamim actually meant a manager; 
and a murtahin meant a mortgagee. The 
existence of these columns indicated that there 
was at that time a certain class which was 
then generally known a8 mohtamims, possess- 
ing certain definite rights. The nature of 
the rights exercised by these mohtamzms being 
now admitted, the point that arises for gon- 
sideration is whether these rights were prop- 
rietary or under-proprietary rights so as to 
give rise to a right of pre-emption in case they 
were transferred. 


A reference to the Settlement Report of 
1883-84 shows that there were several kinds 
of proprietary tenures in the Jaunpur district 
and among those proprietary tenures were 
two classes of tenures one of which comprised 
peshkashdart mahals and the other, pattidari 
mahats in the possession of Sarbarahkars or 
mohtamems. 


At the time of the Permanent Settlement of 
1795 it was found that these patiidari makals 
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contained such a multitude of small tenures 
that it was not easy for the Government to 
make satisfactory arrangements for the collec- 
tion of the land revenue from each and every 
one of the petty holders separately. The 
Board of Revenue accordingly wrote to 
Dunean on the 19th September 1794 suggest- 
ing that, in order to obviate the inconveniences 
of settling with the numerous pattidars, 
who possessed proprietary rights, if might 
be advisable to appoint managers such 
as were provided for by Regulation 8 
of 1793 for Bengal. Duncan wrote in reply 
on the 20th of October 1794 that he had al- 
ready concluded his Settlement without any 
applications for managers being appointed ox- 
cept in one pargana named pargana Karindah 
and that if was unnecessary bo make any 
change, as every Paitidar could sue to have 
his own pattidart divided. On the Tth 
November 1794 the Governor-General wrote 
to Duncan, approving of his view and telling 
him that ib was inadvisable to appoint mana- 
gers, as suggested by the Board, as it seemed 
better to permit and support, as far as could 
be done, the system of internal management 
with reference to the pattidaris now in foree 
on the principle of preserving a union among 
the different sections. of large families, prefer- 
ring oceasional and individual claims to the 
Courts of justice... The best account of what 
the system adopted by Duncan was will be 
found in Duncan’s own words in the following 
extracts from the Benares Regulations, which 
will be found in the Settlement Report afore- 
said at page 80 :— 


“The landholders in the zemindar: of 
Benares consist for the most part of village 
semindars, paying the revenue of their lands 
to Government jointly with one or more pat- 
tidars or partners descended from the same 
common stock. Some of these pattidars have 
had their interior pattis or shares rendered 
distinct ; whilst those of the major part still 
continue annexed to, and blended or in oom- 
mon with, the share or shares of the principal 
family, or of the headmen amongst the 
brethren, being either one or more, whose 
names have been usually inserted in the pattas, 
habuliats and other engagements for the pub- 
lio revenue, With the general consent of the 
inferior patiidars, this mode was adhered to 
in the aforesaid Settlement, leaving an option 
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to such pattidars as might then or afterwards 
think themselves aggrieved, or be desirous of 
separating from their brethren, to prosecute 
for that purpose in the Adalat, By this 
mode of procedure, they may obtain 
a separation of their family share of the es- 
tate, and procure a separate patta, subject to 
the payment of a proportionate part of the 
jama_assessed on the joint estate, but, in the 
meantime, those of the brethren whose names 
stand inserted in the Government patta, are 
held and considered to be immediately. res- 
ponsible, through the amils, to Government 
for the whole of that jama. The only excep- 
bion to this general rule exists in the pargana 
of Karindah, where the Decennial Settlement 
could only be concluded by a considerable 
number of these zemindars being admitted to 
enter into kabuliats in whish they themselves 
agreed to the nomination of certain persons to 
act on their joint parts, under the description 
of sarbarahkars or managers. This expedient 
was acquiesced in, under the condition that 
the responsibility of the zemindars should 
remain undiminished, and that they 
might, whenever they pleased, dismiss 
these agents, after adjusting accounts with 
and satisfying them as fo- any balance that 
might be justly due to them.” 


Although Duncan said he did not want 
managers the system he aimed at was a lam- 
bardart one. That system appears to have 
been adopted in respect of pargana Karanda 
which then formed one of the parganas of 
the Jaunpur district, 


Section 23 of Regulation 8 of 1793, which 
appears to have been followed in this pargana, 
lays down :— 


“ Where more proprietors than one possess 
an undivided estate, and the whole of 
them be not within the description of 
disqualified landholders specified in sec- 
tion 20, the Settlement is to be made 
with them jointly, and they are to be 
required to eleet a sarbarahkar or 
manager, who shall have the exclusive 
management of their lands during 
the continuance of his appointment. 
The defermination of the majority 
of the proprietors, or of the majority of 
those present in the event of the absence 
of any, is to be binding on the remainder 
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in the choice of a manager; and when 
the votes of the proprietors are equal, 
the election of the manager is to be 
determined by the greater interest of 
the proprietors in the property. If in 
any case the interest also be equal, 
the manager is to be appointed by the 
Board of Revenue.” 


A reference to the various provisions of 
that Regulation shows the necessity for the 
various titles assigned to the persons who 
were made responsible for the payment of 
the Government revenue in the revision of 
records of 1883-84, There was a column 
provided for patiidars or proprietors and there 
was another column provided for the entry 
of the names of farmers (mustajirs), managers 
(mohtamims) and mortgagees (murtahins) the 
liability of each of whom to pay the Govern- 
ment revenue was recognised by the Regule- 
tion, 

The managers were clearly the represen- 
tatives or agents of the entire proprietary 
body of the mahal and their powers were co- 
extensive with the powers of the proprietors 
whom they represented with the only differ- 
ence that while all the proprietors continu- 
ed jointly and severally liable fo the Govern- 
ment for the payment of the revenue, the 
persons who were immediately responsible 
for the collection of the rents and for letting 
out the lands to the tenants and for the pay- 
ment of the revenue were persons who were 
nominated by the co-sharers or appointed by 
the Board of Revenue as mohtamims or 
managers to represent the entire proprietary 
body. 


The Court of first instance refers to a deci- 
sion of the District Judge of Benares in a suit 
filed by certain superior proprietors against 
some other persons for a declaration in the 
Civil Court that they were the semindars 
and thatthe mohtamims were not entitled to 
claim a partition of the village. That suit 
was decreed by the first Court but on 
appeal the then District Judge, Mr, Dalal, 
acting on the analogy of “ peshkashdars ” and 
“farotars,’ referred to in the Settlement 
Report of Mr, P. O. Wheeler, came to the 
conclusion that the mohtamims were under- 
proprietors holding under what he called a 
mohtamim tenure and were entitled to sue 
for a partition of their share. A peshkashdari 

I Gaon. 
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tenure is, however, different from a mohtamim 
tenure, for, as statediin the old Gazetteer of 
the Jaunpur district compiled by Mr, (now Sir 
John) Hewett, the veshkashdari mahals receiv- 
ed their name from the fact that their revenue 
was formerly assigned for the maintenance of 
the Jaunpur garrison and was collected by 
the Bakshi or the Pay-master of the Army. 
The mohtamims were appointed in accordance 
with Regulation 8 of 1793 and possessed 
proprietary rights, They were them- 
solves co-sharers and possessed a power 
of management over the entire mahal on be- 
half of all the pattidars or co-sharers of the 
village. 

The wajib-wl-arz recording the custom of 
pre-emption was verified by all the mohta- 
mims and some of the superior proprietors ; 
and we have no doubt that these mohlamims 
held at any rate a kind of proprietary interest 
in the village and that the custom of pre-emp- 
tion recorded in the wajib-ul-arz was applic- 
able to them. The plaintiffs are, therefore, en- 
titled to claim pre-emption. The correctness 
of the finding of the Trial Court regarding the 
amount of sale-consideration settled for the 
property in question is not here disputed. 
This appeal must, therefore, succeed and is 
accordingly allowed, the result being that the 
claim of the plaintiff will stand decreed for 
possession of the property in dispute subject 
to the payment of Rs, 1,300 into Court to be 
paid over to the defendants-vendees within 
two months from this date. In case of pay- 
ment the plaintiffs will get their costs here 
and hitherto from the defendants-vendees 
and in case of non-payment the defendants- 
vendees will get their costs here and hither- 
to from the plaintiffs. The costs in this Court 
will include in either case fees on the higher 
scale, 


K. 8. D. Appeal allowed. 
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PRITHURAM KALITA v, MAYARAM SARMA 
CALCUTTA HIGH COURT. 


. APPEAL FROM APPELLATE DEORER 
No. 2418 oF 1921. 


March 5, 1924, 


Present :—Mr. Justios M. N. 
Mukerji. 


PRITHURAM KALITA—PLAINTIFF-— 
APPELLANT 


versus 


MAYARAM SARMA—DEFENDANT 
——RESPONDENT, 


Braud—Agreement to withdraw appeal—Failure 
to act upon agreement Prosecution of appeal—Hx 
parte decree—Decres, whether fraudulent —Contract 
Aot (IX of 1872) ss. 17, 18. 


Plaintifi'sued to set aside an ew parie deorea on 
the ground of fraud alleging that at tha time of the 
execution of an order in his favour, defendant paid a 
part of the money due and agreed to withdraw an 
appeal which he had already preferred against the 
gaid order in full satisfaction of the claim ; but that 
he proceeded with the appeal and obtained an ew 
parte decree, no notice in respect of the appeal being 
served on him. The Court found that the defendant 
did enter into an agreement with the plaintiff to 
withdraw the appeal, but that there was no fraudu- 
lent suppression of summons : 


Held, (1) that although it was alleged that there 
was fraud in connection with the agreement that the 
defendant entered into with the plaintiff by reason 
of the fact that the defendant never meant to sot up 
to the stipulation which ha was entering into, it 
would not be a fraud of the description whioh 
would be sufficient for setting aside the ow parte 
deorse; 


(2) that the defendant's fraud in conneotion with 
the compromise would not help the plaintiff in get- 
ting a deoree for setting aside the ex parte deorea so 
long as it was not established that, asa matter of 
fact, there was fraud in the serviee of notices and 
other processes of Oourt by which the defendant 
obtained that ex parte decree ; 


(3) that since, as a matter of fact, there was no 
fraud in the matter of the service of the processes of 
the Court, the plaintiff was not entitled to tha relief 
sought. 


Appeal against the decree of the Additional 
District Judge, Assam Valley Districts, dated 
the 18th of June 1921, affirming the decrea 
of the Munsif, Gauhati, dated the 29th 
April 1920, 


INDIAN OASES 


(1924 


Babu Manmatha Nath Roy, for the Appel- 
lant. 


Dr, Jadunath Kanjilal, for the Respondent, 


JUDGMENT. - The plaintiff is the appel- 
lant in this appeal. The facts, so far as they 
are necessary for the purpose of the present 
appeal, are these: The plaintiff had an order 
in his favour entitling him to a sum of 
Re. 35-2-3 as costs payable to him by the 
defendant in certain previous litigation whieh 
he had with the defendant. In execution of 
the said order, he took out attachment of the 
defendant's moveables. The plaintiff's case 
was that when the moveables were attached, 
the defendant paid a sum of Rs, 20 and 
promised not to prosecute an appeal which he 
had already preferred against the order which 
was then under execution, and that, on account 
of his promise, he, the plaintiff, accepted the 
said sum of Rs, 20 in full satisfaction of 
the claim. The plaintiff further alleges that 
the defendant did not, as a matter of fact, 
withdraw the appeal but proceeded with it 
and the said appeal was eventually decided ex 
parte in favour of the defendant, no notices in 
respect of the appeal having been served 
upon the plaintiff and the plaintiff not having 
appeared therein, The plaint goes on to state 
that, after obtaining the said ew parte deeree, 
the defendant took out execution not only for 
the said sum of Rs. 35-2-3 whioh formed the 
subject-matter of the appeal but also for the 
costs awarded to him in that appeal amount- 
ing to Rs, 12-1-3, and that in the course of the 
said execution proceedings of which also no 
notice was given to the piaintiff, the defendant 
caused some of the properties belonging to the 
plaintiff to be attached and sold and purchas- 
ed the same himself., Upon these allegations 
the plaintiff instituted the suit, which has 
given rise tothe present appeal, for setting 
aside the said ex parte decree passed by the 
Appellate Court and the said execution-proceed- 
ings, on the ground that they were fraudulent- 
ly obtained and carried on, The fraud alleged 
by the plaintiff in the suit was of a two-fold 
character. It was alleged, first, that the 
arrangement that was entered into by the 
defendant with the plaintiff, while paying the 
sum of Rs. 20 as aforesaid, was an arrange- 
ment which the defendant fraudulently entered 
into. with him without any intention of 
acting up to it. Next, it was alleged that the 
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notices of the appeal as also the notices of 
the subsequent proceedings (e. g., processes of 
attachment, proclamation, delivery of posses- 
sion, ete.) were never served upon him and he 
had no knowledge thereof. On these grounds, 
the plaintiff sought for the setting aside of the 
ex parte decree and also of all subsequent 
proceedings held thereunder. 


The defence in the case was that there was 
no such arrangement as alleged by the plaint- 
iff and further that the notices and processes 
referred to above were, as a matter of fact, 
served upon the plaintiff. 


The suit has been dismissed by both the 
Courts below. The learned Munsif held that 
the arrangement set forth in the plaint that 
the plaintiff would accept the sum of Rs, 20 
out of Bs. 35 oddin full satisfaction of the 
decretal amount and that the defendant would 
not proceed with the appeal had not, as a matter 
of fact, been arrived at, and that if there was an 
arrangement, one would not have expected an 
endorsement of full payment such as there 
was in this case mentioning the amount on 
the back of the warrant under which the 
moveables had been attached. He aleo came 
to the conclusion ‘that the non-service of 
the processes as alleged by the plaintiff 
had not been proved. On appeal by the 
plaintiff, the learned Additional District 
Judge held that the arrangement relied upon 
by the plaintiff had been proved and that the 
appeal aforesaid was prosecuted by the de- 
fendant in spite of an agreement to drop the 
proceedings. He, however, came to tha 
conclusion upon the evidence in the case that 
the notices and processes, referred to above, 
had been duly served and he was of opinion 
that the decree in question was not obtained 
by fraudulent suppression of summonses, 
As I have said, upon these findings respectively 
arrived at by them, the Courts below have 
dismissed the plaintiff's suit, 


The plaintiff's contention in the present 
appeal is this: It having been found by the 
lower Appellate Court that the appeal in 
question was prosecuted notwithstanding the 
agreement to drop the proceedings, ib should 
have been held, in spite of the finding of 
proper service of notices, that, as a matter of 
faot, there was fraud which vitiated the decree 
and, therefore, the decree should have been 
set aside. With reference to this matter, it 
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is only necessary for me to say that, although 
it was alleged that there was fraud in connec- 
tion with the agreement thatthe defendant 
entered into with the plaintiff by reason of 
the fact that the defendant never meant to 
act up to the stipulation which he was 
entering into, it would not be a fraud of the 
description which would be sufficient for 
setting aside the ew parte deoree, With 
regard to this matter the appollant has relied 
upon sections 17 and 18 of the Contract Act. 
Now under section 17, clause (3), “a promise 
made without any intention of performing 
it’, amounts to fraud. Under section 19, 
“a party to a contract whose consent was 
caused by fraud or misrepresentations may, 
if he thinks fit, insist that the contract shall 
be performed and that he shall be put in the 
position in which he would have been if the 
representations made had been true.” On 
fhe basis of the fraud as set forth above, 
the plaintiff undoubtedly, if he could establish 
fraud, could claim a decree against the defend- 
ant for damages or he could have insisted that 
the contract should be performed if it was 
capable of performance any longer, or be could 
have asked that he be put in the position, if 
that were possible, in which he would have 
been if the representations made had been 
true, The present suit was nota suit of any 
of those descriptions, The plaintiff was com- 
petent to make a case like this that although 
he received notices of the appeal, in consequ- 
ence of the fraud that was practised upon 
him by the defendant promising to him that 
he would not proceed with the appeal he was 
under the impression that the appeal would 
not be proceeded with and.so the decree was 
fraudulently obtained ew parte. If he had 
made a case like that, the question as to 
whether this fraud led him to believe that 
the appeal would not be proceeded with would 
have been one of the matorial questions to be 
determined in the case and if established 
would have enabled the plaintiff to get the 
ex parte decree set aside. But that was not 
what he alleged. The plaintiff based his casa 
as to fraud, so far as it affected the decree 
which he sought to set aside, upon the ground 
that there was fraudulent non-service of 
notices and ather processes of Court. Therein 
he has failed in the judgment of the lower 
Appellate Court. In my judgment, although 
it has beon proved that the defendant acted 
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fraudulently in connection with the com- 
promise referred to above, that would not 
help the plaintiff in getting a decree for setting 
aside the ex parte decree so long as itis not 
established that, as a matter of fact, there was 
fraud in the service of notices and other 
processes of Court by which the defendant 
obtained that ex parte decree, This point having 
been found against the plaintiff by the Courts 
below, Lam of opinion that the plaintiff is not 
entitled to any relief in this oase, In this view 
of the matter, this appeal must be dismissed 
with costs, 


K, 8. D. Appeal dismissed, 
ALLAHABAD HIGH COURT, 


First CIVIL APPEAL No, 79 oF 1920. 
November 6, 1923. 


Present :—Mr. Justice Piggott and 
Mr, Justice Stuart. 


GANGA PRASAD AND ANOTHER— 
DEFENDANTS—APPELLANTS 
Versus 
GANESHI LAL AND OTHERS 
— PLAINTIFFS —RESPONDENTS, 


Civil Procedure Code (Act V of 1908), s. 18 
Foreign Judgment, suit on—Meriis of judgment, in- 
quiry into—Submission to foreign jurisdiction, effect 
of —Refusal to apply Indian Law. 


In a suit in British India on a foreign judgment, 
the general rule is that the Court which entertains 
the suit cannot institute an enquiry into the merits 
HY the original action, or the propriety of the deoi- 
Bion. 


A foreign judgment must ba enforced by the Court 
in British India in every case in which the judgment. 
debtor had voluntarily appeared before the Foreign 
Court which passed the judgment. 


Emanuel v. Symon, (1908) 1K. B. 808; 77 L.J. 
K. B. 180; 98 L. T, 804 ; 24 T, I. R. 85, relied on. 


Where a Foreiga Court has applied the Law of Limi- 
tation jn foroe there, and whioh is different from 
the Law of Limitation in force in British India, it 
cannot be said that the Foreign Court has refused to 
recognise the Law of British India in a casa in which 
such law is applicable; and its judgment will be en- 
foreeable. 
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First appeal from the deoree of the Sub- 
ordinate Judge of Agra, dated the 3rd January 
1920, 


Messrs, U. S. Bajpai and N. P, Asthana, tor 
the Appellants, 


Messrs. Gulzari Lal and Baleshwarit Prasad, 
for the Respondents. 


JUDGMENT .—This appeal was filed by 
Ganga Prasad and Ram Rattan, defendants 
in the original suit. There were other defen- 
dants in the original suit but the decree was 
passed against Ganga Prasad and Ram Rattan 
alone. While the appeal was pending, Ganga 
Prasad died. His representatives are on the 
record. Later on, Ram Rattan died. His 
representatives have not been brought on the 
record, and under the law they cannot be 
brought on now. The appeal must, therefore, 
be taken to have abated as far as Ram Rattan 
is concerned. It has been argued on behalf 
of the representatives of Ganga Prasad. 


The facts may be stated very briefly, A 
decree was obtained by the plaintiffs-respon- 
dents against Ganga Prasad, Ram Rattan and 
others in the Court of fhe Additional Judge of 
Dholpur on the 30th of April 1913, The 
decree was fora sum of money. A portion 
of this amount was realised by execution of 
the decree, and the plaintiffs instituted the 
suit out of which this appeal has arisen to 
recover the balance upon the foreign judg- 
ment of the Dholpur Court, In the course of 
the trial Ganga Prasad and Ram Rattan set 
up that the Dholpur Court had no jurisdic- 
tion, and they further set up that the judg- 
ment of the Dholpur Court should not be 
operative in the Court in British India inas- 
much as it proceeded on a refusal fo recognise 
the Law of British India in a case in which 
such law was applicable, 

The learned Subordinate Judge repelled 
these and the other pleas and deereed the suit 
as against Ganga Prasad and Ram Rattan, the 
remaining defendants being held not liable by 
consent of the plaintiffs, 

The present appeal is preferred and the 
only points argued before us were that the 
Dholpur Court had no jurisdiction and that 
judgment was founded on a refusal to recog- 
nise the Law of British India. 

In respect of the first point we consider it 
sufficient to say that, inasmuch as the appel- 
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lants Ganga Prasad and Ram Rattan them- 
selves appeared and contested the claim in the 
Dholpur Court, the plea of jurisdiction cannot 
be raised. We need specify no further autho- 
rity for this conclusion than the decision in 
Emanuel v, Symon (1), Ab page 809it is 
laid down that a foreign judgment must be 
enforced by the Courts in England in every 
case in which the judgment-debtor had vol- 
untarily appeared before the Foreign Court 
which passed the judgment. The Jaw is the 
same in British India. It is laid down in 
the decisions of the High Court in Madras 
which have been quoted by the Subordinate 
Judge. 

The second plea is as follows. If the suit 
upon which the foreign judgment was passed 
had been brought in British India, it would 
have been held to be time-barred under the 
Law of Limitation in operation in British India; 
but the Law of Limitation in Dholpur is not 
the same as the law of British India and the 
remedy in Dholpur was not time-barred. 
This is a case in which it cannot be suggested 
that there has been a refusal to recognise the 
Law of British India where such law was 
applicable. The general rule is that a Court 
which entertains a suit on a foreign judg- 
ment cannot institute an enquiry into the 
merits of the original action, or the propriety 
of the decision and that rule applies here. 


. For the above reasons, we dismiss the appeal 
of Ganga Prasad with costs and fees on the 
higher scale. The appeal of Bam Rattan has 
abated, 


M, A. A. Appeal dismissed, 


(1) (1908) 1 K. B. 808; 77 D. J.K. B. 180; 98 
Ta. T. 804; 24 T. TL R. 86. 


CALCUTTA HIGH COURT. 


APPEALS FROM APPELLATE DEGREES Nos. 
1428 AND 1440 oF 1920. 


May 3, 1923. 


Present :—Mr. Justice Walmsley and 
Mr, Justice Suhrawardy, 


PRAN KRISHNA GHARAI—DgEFenpant— 
APPELLANT 
versus 


NITYA GOPAL MAITI—Pramrire— 
RESPONDENT, 


Suiits Valuation Act (VII of 1887), 8. 8—~Sale in 
eweculion Suti to sot aside sale and recover plaintiff's 
share Valuation—Sast:beyond Court's  peoundary juris- 
diction~~ Procedure. 


Where property has been sold in exeoution and 
plaintiff sues to recover possession of his share there- 
in by setting aside the sale the valuation of the suit 
should be calculated on the value,of the entire prop- 
erty and not only on that of the plaintifi’s share. 


Unnoda Persad Roy v. Erskine, 13 B. L R 870 : 
Ql W. R. 68. 


Where the Court comes to the conclusion that it 
has no jurisdiction to entertain a suit the proper 
procedure ia to return the plaint to the palintifi with 
directions to present it to the proper Court. 


Appeals against the decrees of the Subordi- 
nate Judge, Midnapore, dated the 18th Feb- 
ruary 1920, reversing the decree of the Munsif 
of that place, dated 18th March 1918, 

Dr. Dwarkanath Mitter (with him Babu 
Bijoykumar Bhattacharya), for the Appellant, 


Babu Makendranath Roy (with him Prama- 
thanath Bandopadhyaya), for the Respon- 


dent. 
JUDGMENT. 


Walmsley, J.—These appeals are the out- 
come of a sale of property under the Public 
Demands Recovery Act. The plaintiff in each 
of the two suits claims only a share in the 
entire property sold and in each case he has 
valued the suit and paid court-fees on the 
basis of the valuation put on his share. An 
objection was taken by the contesting defend- 
ants that the suits ought to have been valued 
for purposes both of jurisdiction and court-fee 
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at the value of the entire property. The learn- 
ed Munsif accepted that contention and held 
that he had no jurisdiction to try the suits, 
He proceeded, however, to record findings on 
the other issues and one of his findings was 
that the suits were not maintainable, The 
learned Judge on appeal, in a judgment which 
I find rather hard to follow, held that the 
Munsif had jurisdiction to hear the suits. The 
. question which has been argued before us is as 
to the manner in which the suits should have 
been valued. ‘Without going into details, I 
think the second prayer madein each of the 
plaints—the prayer that an order should be 
passed directing that the sale held under the 
Public Demands Recovery Act should bo set 
aside—brings the case within the terms of the 
decision of the Full Bench in the case of Un- 
noda Persad Roy v. Erskine (1). What Couch, 
C. J., said there was this: “ The plaintiff has 
in faot sued in irespeot of part only of the 
cause of action, namely, that which applied 
only to himself; the cause of action was the 
sale of the whole, and the suit ought to be 
framed and valued accordingly.” I think, there- 
fore, having regard to the second prayer in each 
suit, the valuation should have been calculated 
on the value of the entire property. The plaint- 
iffs themselves valued the property at Rs. 
2,800, that is, at a sum beyond the pecuniary 
jurisdiction of the Munsif in whose Court the 
plaints were presented. The proper procedure 
for the Munsif to have followed, on coming to 
the conclusion that he had no jurisdiction to 
entertain the suits, was to reburn the-plaints 
to the plaintiffs with directions to them to pre- 
sent the plaints in the proper Court. I think 
that the order we shall pass now is to direct 
that the records be remitted to the first Court 
for the Munsif presiding over that Court to re- 
turn the plaint in each of these bwo suits to 
the plaintiffs in order that the plaintiffs may 
present the plaint in a Courb having jurisdic- 
tion to entertain the suit. We abstain from 
making any comments on the merits of the 
cases into which we have not entered, ‘The 
appellant-defendant is entitled to recover his 
costs of this Court from the plaintiffs-respon- 
dents on contest in suit No. 215 and ex parte 
in suit No. 221. 
Suhrawardy, J.—I agree. 
E. 8. D. Appeals allowed. 


(1) 12B. L. R. 870; 31 W. R. 68 


ALLAHABAD HIGH COURT., 
COIVIL Revision No. 176 oF 1923, 
March 11, 1924, 

Present :—Mr. Justice Lindsay. 


Tae SEORETARY OF STATE 
FOR INDIA IN COUNGIL— 
DEFENDANT—PETITIONER 
Versus 
RADHEY LAL-—PLAINTIFH-—— 
OPPOSITE PARTY, 


Post Office Act (VI of (1888), Gs. 6, 84— Parcel sent 
V..P. Post—Goods not delivered to consignae—Gust for 
value of goods, whether maintainable. 


Plaintiff sent a parcel containing brass rings from 
M to B. The paroal was sent V.-P. P. but never reach- 
ed the consignee at B. Ib appeared that the label had 
been torn and no clue could be found to the address. 
The parcel eventually reached the Dead Letter Offica 
and was sold. Plaintiff sued to recover the value 
of the rings: 


Heid, that the suit baing for the value of property 
sent by post was maintainable and sections 6 and 84 
of the Post Office Act did not apply asthe goods 
were au lost and the plaintif was entitled to 
succee 


Civil Revision against the order of the 
Judge of the Court of Small Causes, Muttra, 
dated the 18th October 1928, 


Mr. R. Malcomson, for the Petitioner. 
Mr. N. P, Asthana, for the Opposite Party. 


JUDGMENT:—I have heard the Counsel 
in this case. Ido not think any ground has 
been made out for interference with the judg- 
ment of the Court below. The facts are simple 
enough. The plaintiff Radhey Lal sent off a, 
parce! containing a number of brass rings from 
Muttra to Badrinath. 


This parcel was sent V.-P, P. and apparen- 
tly never reached the consignee at Badrinath. 
The evidence is to the effect that the label 
had become torn and the result of all this was 
that in due course the parcel reached the Dead 
Letter Office at Lucknow. 

There the parcel was opened but no clue 
having been obtained as to where the parcel 
had come from nothing more could be done. 
The Officer in charge of the Dead Letter Office 
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says that the seal of the office of posting had 
left an indistinct impression so that ib was im- 
possible to say from what Post Office the arti- 
cle had been posted. After being kept in the 
Dead Letter Office for a period of about a 
year the parcel was sold and brought a sum of 
Rs. 15 odd. 


The plaintiff in this suit claimed the value 
of the goods contained in this parcel, the 
amount stated being Rs. 86-8-0 for which the 
Court below has given a decree, 


The Secretary of Stabe sought to avoid lia- 
bility on the basis of sections 6 and 34 of the 
Post Office Act. I think the Court below was 
right in holding that section 6 did not apply 
in this case inasmuch as there was no loss, 
misdelivery or delay of, or damage to any postal 
article in the course of transmission by post. 
The article sent was never lost in the course 
of transmission. All that happened was that 
by reason of the label having been torn iii was 
not possible to deliver it fo the addressee, As 
for section 34 that, too, does not seem to me 
to have any application, The suit here is not 
one for recovery of money which the Secre- 
tary of State had recovered or was bound to 
recover from the addressee of the V.-P. par- 
cel. On the contrary, the suit was brought to 
recover the value of the property which was 
sent by post. 


It seems to me, on the whole, that this is 
not a case in which the Secretary of State can 
disclaim liability and I think the order of the 
Court below should be upheld, I dismiss this 
application with costs to the opposite party. 


K. S. D, Application dismissed. 
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PATNA HIGH COURT, 
APPEAL FROM ORIGINAL DECREE No. 216 
OF 1920, 
July 2, 1923. 


Present :—Mr. Justice Das and 
Mr. Justice Macpherson. 


JHOBALI RAI AND oTHERS— 
PLAINTIFFS — APPELLANTS 
Versus 


SAKHI RAI AND OTHERS—DEFENDANTS 
~—RESPONDENTS. 


Evidence Act (I of 1872), s. 82 (5), scope of 
Genealogical Table, when admissible—S pecial means of 
knowledge of relationship—Hearsay, source of. 


Under section 32.(5) of the Evidence Act to make a 
geneclogical table admissible in evidence it must be 
shown that the statements contained in the pedigree 
were made by a person who had special means of 
knowledge of the relationship to which the state- 
ments relate. 


Where a witness is stating from hearsay, he must 
show that his knowledge comes from a parson whosa 
statements are admissible under section 32 of the Act. 


Plaintifis sued to recover possession of certain 
lands alleging that they were entitled to succeed to 
these lands as heirs of one M, who at his death over 
80 years ago, was in possession as the sole surviv- 
ing member of a joint Mitaksharafamily. The de- 
fendants were in possession and the Reoord of Rights 
was in their favour. The important evidence in the 
oase was a genealogical tabla produced by a partisan 
witness J at m late stage of the cage and alleged to 
have been copied from an old genealogy which no 
longer existed : 


Heid, that before the genealogical table could be 
admitted in evidence, the plaintiffs must show who 
was responsible for the old genealogy ; 


(2) that inasmuch as J wasa partisan witness, he 
was really in the position ofa party and the plaint- 
iffs should have explained why the genealogical table 
was produced at a late stage of the case ; 


(8) that, under the circumstanoes, the pedigree waa 
not a reliable dooument and could not be accepted. 


Appeal from a decision of the Subordinate 
Judge, Shahabad, dated the 1ith August 1990, 


Messrs, Sultan Ahmad, Yusuf Azis Ahmad, 
P. C. Roy, and Mahabir Prosad, for the’ Ap- 
pellants, 
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Messra S. M. Mullick, Nawal Kishore 
II, and Deoki Prosad Sinha, for the Respon- 


dents. ; 
JUDGMENT. 


Das, J.—The properties in dispute in this 
litigation are 52 bighas of kasht lands describ- 
ed in schedules A, Band C of the plaint, 
According to the plaintiffs, these Aasht lands 
belonged to three brothers of a joint mitak- 
shara family, Bhola Rai, Mahabir Rai and 
Bihari Rai and upon the death of Bhola 
Rai and Bihari Rai, Mahabir Rai, as the 
sole surviving member of the joint mitak- 
shara family, took posssession of these 
lands. The plaintiffs asserh that they are 
the heirs of Mahabir Rai and they be- 
came entitled to succeed to these kasht 
lands left by Mahabir Rai at his death which 
took place over 80 yearsago. As to the ques- 
tion of delay in enforcing their claim, the 
plaintiffs say that they allowed the proper- 
ties to remain in the possession of Must. 
Lakhpati Kuer, the widow of Bhola Rai and 
Must. Reamlochan Kuer, the widow of the 
predeceased son of Bhola Rai, and they main- 
tain that their cause of action arose on the 
15th Baisak 1318, the date of the death of Must. 
Lakhpati Kuer. The defendants in their 
written statement alleged that they were the 
heirs of Mahabir Rai, bub in their evidencs 
they completely repudiated their own written 
statement and put forward the case that they 
were in possession of the kasht lands in their 
own rights. They also rely upon limitation 
and adverse possession fo defeat the plaintiffs’ 
claim. Is is only necessary bo add in this 
connection that the Record of Rights is 
completely in favour of the defendants. 

The learned Subordiate Judge has taken 
the view that the oral evidence in the case 
is not of any value ; and, on a consideration 
of the circumstances, he has come to the con- 
clusion that the plaintiffs have not establish- 
ed their case thah they are the heirs of 
Mahabir Rai. In this Court it was strongly 
contended on behalf of the plaintiffs by Mr. 
Sultan Ahmad that upon the finding of the 
Court below that the defendants have no sort 
of title to these properties, the Court should 
not have required such strict proof of the 
plaintiffs’ title as it would have been justified 
in requiring, had there been a competition 
between the plaintiffs and the defendants on 
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the question of heirship. With this contention 
I do not agree. The defendants are in posses- 
sion of the properties, and the Record of Rights 
is in their favour, and the question of their 
title does not fall to be considered until the 
plaintiffs have established their title to the 
properties, The important evidence in favour 
of the plaintiffs is the genealogical table which 
has been produced by the witness Jagdeo Rai, 
In my opinion it is doubtful whether the doou- 
ment was properly admitted in evidence. The 
evidence upon this point is that of Jhabli Rai, 
and Jagdeo Rai. Jhabli Rai, the plaintiff, says .. 
in his evidence that the genealogical table pro- 
duced by Jagdeo Rai was written by one Tha- 
kur Rai who died 22 or 28 years ago. He adds 
that Thakur Rai gave it to Jagdeo Rai saying 
“it would be of use in future”. Jagdeo Rai’s 
evidence is that Thakur Rai wrote the gene- 
alogy in bis house and in his presence and that 
it was written by Thakur Rai 26 or 27 years 
ago. He admits that there was an old genea- 
logy from which it was copied and he says 
that the old genealogy was worn out and 
that if no longer exists. Now the only 
section under which the genealogy could be 
admitted is section 32, clause (5), which 
provides that statements, written or verbal, 
made by a person who is dead or who 
cannot be found, or who has become inca- 
pable of giving evidence, or whose attend- 
ance cannot be procured without an amount 
of delay or expense which under the oir- 
cumstances of the case appears to the Court 
unreasonable, are themselves relevant facts 
when the statement relates to the exist- 
ence of any relationship by blood, marriage, or 
adoption between persons as to whose relation 
ship by blood, marriage or adoption the per- 
son making the statement has special means 
of knowledge, and when the statement was 
made before the question in dispute was rais- 
ed. lt will be noticed that the section requires 
fhat it must be shown that the statements 
contained in the pedigree were made by a per- 
son who had special means of knowledge of 
the relationship to which the statements re- 
late. Now, whose statement is contained in 
the genealogical table ? Not the statement of 
Thakur Rai, for it is admitted by Jugdeo Rai 
that Thakur Rai merely copied the statements 
from an old genealogical table which was in 
his possession and which is no longer in exist- 
ence, In my opinion, before the pedigree could 
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be admitted in evidence, the plaintiffs should 
have shown who was responsible for the old 
genealogical table. The evidencs might indeed 
be hearsay, but where the witness is stab- 
ing from hearsay, he must show that his 
knowledge comes from a person whose state- 
ments are admissible under section 82 of the 
Act. In this caseif is nob shown by the 
plaintiffs that the statements contained in the 
genealogical table are the statements of any 
person whose statements are admissible in 
evidence under section 32 of the Act. If it 
were the case of the plaintiffs that Thakur Rai 
wrote out the whole genealogical table from 
his own knowledge as to the relationship of the 
different parties, the document would un- 
doubsedly be admisssible in evidence under 
section 39, clause (5) of the Act; but thatis not 
the caso of the plaintiffs, The case of the plaint- 
itfs, on the other hand, is that there was an 
old genealogical table in the possession of 
Thakur Rai and that Thakur Rai merely copicd 
from the old pedigree which was in his 
possession, Since it is not shown who was res- 
ponsible for the old pedigree which was in the 
possession of Thakur Rai, I very much doubt 
whether the genealogical table was properly 
admitted in evidence. 


But I do not desire to decide this case on 
this narrow ground. In my opinion the learn- 
ed Subordinate Judge was right in not relying 
upon the genealogical table. The learned Sub- 
ordinate Judge in his judgment says that the 
document was produced at a very late stage. 
In this Court if was argued that the learned 
Subordinate Judge should have made a dis- 


tinction between a document which is produced - 


by a party and a document which is produced 
by a witness and that since this document 
was produced not by a party but by a witness, 
he should have come to the conclusion that 
no question arose as to its late production. In 
order to determine this question it is necessary 
to see whether Jagdeo Rai is in fact a witness 
or a party, In my opinion the evidence of 
Jagdeo Rai establishes that he isa partisan 
witness and not an independent witness, For 
instance, he supports the case of the plaint- 
iffs that Bharosa Rai got possessan of 
these lands after Mahabir's death and that the 
ladies asked Bharosa Rai fo be allowed tio enjoy 
the produce and that Bharosa Rai agreed to 
this, Now Jhobali Rai undoubtedly made 
1 0—48 
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himself resposible for this portion of the oase, 
but he admitted that no one was present when 
he and Bharosa gave the lands to the Musam- 
mats for their maintenance. In order, then, to 
see whether Jagdeo Rai should be accepted ag 
a witness of truth, it is necessary to consider 
whether it is possible to accept that part of 
his evidence in which he gives support to the 
plaintiffs in regard to their case that the ladies 
were in possession of the disputed lands with 
the permission of the plaintiffs, In my opinion 
it is only necessary to state the facts to reject 
it bntiroly. The plaintiffs were, neither of 
them, in affluent circumstances. Jhobali Rai, 
one of the plaintiffs, states that he had only 
about 14 bighas of land in his possession 
which he inherited from Chaturi. It appears 
that Bharosa had about 15 bighas of kasht 
lands. Now the properties in dispute in this 
litigation are kasht lands having an area of 52 
bighas, It is impossible to accept the case 
that these two persons each having between 12 
to 15 bighas of kasht lands should have con- 
sented to the ladies holding possession of 
no less than 52 bighas of kasht lands for 
their maintenance. Now, if this portion 
of the oase is rejected, it is impossible to re- 
sist the conclusion that Jagdeo Rai is a 
partisan witness. In other words, he is really 
in the position of a party and notin the 
position of a witness, That being so, there 
is no explanation why the pedigree should 
have been produced at a late stage of the 
case, Mr. Sultan Ahmad on behalf of the ap- 
pollants has argued before us that the pedigree 
has received strong corroboration from some 
admitted circumstances in the case. For ins- 
tance, he relies upon the fact that the pedigree 
shows that Uma Rai was the father of Bhola 
Rai, Bihari Rei and Mahabir Rai. That may 
be so. Nobody disputes that the pedigree is 
correct in certain matters ; but the question 
is whether the pedigree ought to be accepted as 
a genuine document in so far as it shows that 
the plaintiffs are the heirs of Mahabir Rai, 
Mr. Sultan Ahmad also relies upon Ex, 4, the 
batwara khasra, which shows that plot 
No, 1220 was the khand of Mahabir Rai, 
Bharosa Rai and Sarabjit Rai, In my opinion 
it is quite impossible to found an argument 
upon Ex. 4, for it may well be that Mahabir 
Rai, Bharosa Rai and Sarabjit Rai were co- 
sharers and not members of the same family, 
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On the whole I agree with the learned 
Subordinate Judge that the pedigree is not a 
reliable document and should not be accepted. 

The question really is a short one and it is 
this, why have the plaintiffs delayed in putting 
forward their case for over 80 years? Their 
only answer is that they allowed the ladies to 
appropriate the profits arising out of these 
lands, For myself, I am unable to accept 
the explanation, I have shown that neither of 
the plaintiffs was in affluent circumstances, 
and it is impossible to accept the explanation 
that they allowed the ladies to remain in poss- 
ession of the lands to which they were entitled 
by right of inheritance, It follows, therefore, 
that the basis of their claim must be scrutiniz- 
ed with care, Their evidence is unconvincing 
and the genealogical fable upon which they 
rely is unacceptable. That being so, itis quite 
impossible to say that the conclusion at which 
the learned Subordinate Judge has arrived is 
incorrect. 

I would accordingly dismiss this appeal 
with costs. 


Macpherson, J,—I agree. 
K. 8. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
LETTERS Patent APPEAL No, 110 oF 1922, 
March 7, 1924, 


Present :—Sir Grimwood Mears, Kt., Chief 
Justice, and Mr. Justice Piggott. 


Shaikh ABDUR RASHID— 
DEFENDANT— APPELLANT 
Versus 
Musammat QUDRATUNNISSA BIBI— 
PLAINTIFF —RESPONDENT, 


Civil Procedure Code (Act V of 1908) O. II, r. 2— 
Cause of action, definition of—Muhammadan lady 
leaving husband, sister and daughters as heirs—Sust 
by sister for recovery of her share of inheritance— 
Subsequent suit by sister for her daughter's share of 
dower, whether barred. 


The words ‘cause of action’ include every faot 
which it would be necessary for the plaintiff to 
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prove if traversed by the defendant in order to 
support his right to the judgment of the court. 


One Must. A died leaving as her heirs under 
Muhammadan Law her sister Q her husband A. R. 
and her minor daughter K. F. On 10th Novem- 
ber 1914, Q. brought a suit against A. R. and K. F. 
for recovery of possession of her shara in the zemin- 
dari property left by A, alleging that A. R. had taken 
illegal possession of the whole of the proparty of the 
deceased and purported to do eo in the name and in 
the interest of his minor daughter K. F. On the 30th 
January 1917,Q brought another suit against tha 
same defendants for recovery of her share and that of 
K. F. in the dowerdebt due by A. R. to the estate of 
the deceased : 


Held, that as the cause of action was different in 
the second suit it was not barred under the provisions 
of O. II, r. 2, Civil Procedure Onde. 


. Appeal under clause 10 of the Letters 
Patent from the judgment of Mr. Justice Kan- 
haiya Lal (differing from Mr. Justice Lindsay), 
dated the 5th June 1922, 


Dr. Katju, for the Appellant. 


Messrs, Iqbal Ahmad and Haider Mehdi, 
for the Respondent. 


JUDGMENT,—This is an appeal under 
the Letters Patent in a case in which two 
learned Judges of this Court have differed on 
a question of law raised before them in a sec- 
ond appeal. As might be expected, the ques- 
tion is one of some delicacy, but in its essence 
itissimple enough. The facts are as fol- 
lows — 


One Musammat Ashraf-un-nissa died on the 
28th of January 1914, Her heirs under the 
Muhammadan Law were her husband Abdul 
Rashid, her sister Qudrat-un-nissa and a 
daughter Kaniz Fatma, at that time a minor. 


On the 10th of November 1914 Musam- 
mat Qudrat-un-nissa filed a suit in which 
she impleaded Abdul Rashid and Kaniz 
Fatma as defendants, The suit was one 
for recovery of possession of the one-fourth 
share in certain specified zemindart property 
which had came to the plaintiff by inher- 
itance on fhe death of her sister. The alloga- 
tion made in the plaint was that the defendant 
Abdul Rashid had improperly taken posses- 
sion of the whole of the semindart property 
of the deceased, and that he was purporting 
to do this in the name and in the interests of 
bis minor daughter Kaniz Fatma. This lash 
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allegation was supported by the fact that mu- 
tation of names in the Revenue Court had 
been effected at the instance of Abdul Rashid 
in the name of Kaniz Fatima. 


On the 30th of January 1917 the suit was 
brought out of which the present appeal 
has arisen, Musammat Qudrat-un-nissa was 
again the plaintiff and the defendants 
were the samo, namely, Abdul Rashid and 
Kaniz Fatma, In this plaint the allega- 
tions are that the dower-debt due from Abdul 
Rashid to Musammat Ashraf-unenissa was 
Rs. 10,002 which was unpaid on the date of 
Ashraf-un-nissa’s death. Her husband being 
himself an heir to the estate to the extent of 
one-fourth, it was assumed that one-fourth of 
this debt bad been automatically discharged, 
inasmuch as the husband had himself inherit- 
ed the right to receive the same. The plaint- 
iff had obtained a succession certificate in res- 
peot of the balance of Rs. 7,500 which then 
constituted the whole of the debt due to the 
estate of the deceased. She sued to recover 
one-third of this, or Rs. 2,500, for her own 
benefit and the remainder of Rs. 5,000 for the 
benefit of the defendant Kaniz Fatima, whom 
she described (somewhat loosely) as being “ in 
collusion” with the first defendant in this 
matter. The fact of course was that Kaniz 
Fatima as a minor, living under the guardian- 
ship of her father, was not in a position to 
prefer any claim in respect of her own share in 
this dower-debt. Kaniz Fatima died while this 
suit was pending and, after making necessary 
amendments in the plaint, Qudrat-un-nissa 
obtained a decree for Rs. 2,500 due to her 
from the defendant Abdul Rashid alone. The 
suit was resisted on various grounds, one 
of the pleas taken being that the dower-debt 
was not Rs. 10,000, but Rs, 160 only. The 
suit was decreed by the Trial Court as stated 
above and an appeal by Abdul Rashid was even- 
tually dismissed by the District Judge, after 
most unfortunate delay, due to the fact that 
the defendant had wrongly filed the appeal in 
the first instance in this Court. Upon a 
second appeal the learned Judges of this Court 
have differed, as already noted, upon the 
question of law. The result of their difference 
was that Abdul Rashid’s appeal was again 
dismissed, 


The question of law is as follows :—Ib was 
contended throughout that the present suit was 
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barred by the provisions of O. II, r. 2, of the 
Code of Civil Procedure, on the ground that 
Musammat Qudrat-un-nissa was under an 
obligation by Jaw to have claimed in the pre- 
vious suit instituted by her on the 10th of 
November 1914, the relief which she sought 
in the present suit, 


In considering this point we are bound to 
treat the subsequent death of the girl Kaniz 
Fatima asa mere accident which has no bear- 
ing on the determination of the question 
before us, That question refers us back to 
the 10th of November 1914, the date of the 
institution of the first suit. In substance, two 
more or less distinct points have been argued 
before us. On the one hand, ib has been 
sought to ignore or put on one side, for the 
sake of argument at any rate, the position of 
Kaniz Fatima as a defendant in both suits and 
to discuss the question only in so far as it 
affects the defendant Abdul Rashid. The 
appeal cannot really be decided on this basis 
and it is not incumbent on us to discuss the 
purely hypothetical question thus raised at any 
length. The learned Judge of this Court, who 
decided in favour of Musammat Qudrat-un- 
nissa, has referred to an important decision by 
their Lordships of the Privy Council, Pitta- 
pur Raja v. Suriya Raw (1), which comes very 
near to determining by authority the question 
now before us. We bave also been referred 
to a number of other decided cases, the most 
important of which seems to be that of Maho- 
med Riasat Ali v. Hasin Banu (2). The correct 
definition of the expression ‘cause of action,’ 
which has been quoted in numerous decided 
cases, is fhat these words include every fact 
which ib would be necessary for the plaintiff 
to prove if traversed by the defendant in 
order to support his right to the judgment of 
tbe Court. On the strength of this definition it 
is contended that in the claim for recovery of 
possession over a share of the semindart prop- 
erty the plaintiffs complete cause of action 
consisted, not only of the fact that she was an 
heir to one-fourth of the estate of the decased 
lady under the Muhammadan law, plus the 
fact that the property claimed had formed 
part of that estate, but also of the further fact 


(1) BM. 520; 127. A, 116; 9 Ind. Jur, 274; 4 
Sar. P. O. J. 688 ; 3 Ind. Deo. (N. B.) 366 (P. 0.) 

(2) 910, 167;201. A. 165;17 Ind. Jur. 484;6 
Sar. P. O. J, 874; Rafiqueand Jackson’s P. O. No. 188 
10 Ind. Deo. (N. S.) 787 (P. 0). 
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that Abdul Rashid was wrongfully keeping her 
out of possession over the same, The Madras 
case was very similar; but it so happened 
that the plaintiff in that case had obtained 
possession pegcesbly over the immoveable 
property claimed, after the death of the person 
from whom she had inherited, and that her 
cause of action was based upon a subsequent 
ouster by another of the heirs who was, 
asin fhe present case, the husband of the 
deceased. We think it sufficient to say that 
we doubt whether a valid distinction can be 
drawn between that case and the one be- 
fore us, even if we limit our consideration to 
the position of the defendant Abdul Rashid, 

When, however, we pass on to'consider the 
position of the defendant Kaniz Fatima the 
case seems much clearer. She was beyond 
question a necessary party to the first suit, 
Her father Abdul Rashid was sheltering him- 
self behind her and by obtaining mutation of 
names in the Revenue Court in her favour, he 
was putting her forward, and not himself, as 
the rival claimant fo the property which 
Musammat Qudrat-un-nissa was seeking to 
recover. In order, therefore, to obtain in 
that suit the relief which she was asking 
from the Court, Musammat Qudrat-un- 
nissa had to implead both Abdul Rashid and 
Kaniz Fatima. In the second suit, for re- 
covery of the outstanding balance of the 
dower-debt Musammat Kaniz Fatima again 
appeared in the array of defendants, but the 
cause of action as against her was wholly 
different, The suit was actually being brought 
in part for her benefit, The cause of action 
against her, that is to say, the fact which ren- 
dered it necessary for her name to appear on 
the record as a defendant, was that, being a 
minor girl living with ber father, who was the 
debtor against whom the suit was brought, she 
was not in a position to join with Musammat 
Qudrat-un-nissa in preferring any claim against 
Abdul Rashid. It seems to us, therefore, that 
the learned Judge of this Court was right 
when he affirmed the decision pronounced by 
the two Courts below and overruled the plea 
based upon the provisions of O. II, r. 2,of 
the Code of Civil Procedure. 


We dismiss this appeal with costs, inolud- 
ing fees on the higher seale. 


K, 8. D. Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER NO, 69 oF 1921. 
August 7, 1923, 


Present :—Mr. Justice Spencer and 
Mr, Justice Devadoss. 


K. P, 8. KARUTHAN CHETTIAR 
-—PETITIONER-CREDITOR——-APPELLANT 
versus 
R. M. N. RAMAN CHETTY—INSonvenr. 
DEBTOR— RESPONDENT, 


Provincial Insolvency Act (III of 1907) sec, 48— 
Application by creditor—Order of dismissal without 
enguiry—Crédtior whether person aggrieved Appeal. 


A oreditor is not a “person aggrieved” by a final 
order passed after enquiry by the Court under see. 
tion 53 of the Provinoial Insolvency Act 1907. But 
whenthe application of the oreditor ig dismissed with- 
out inguiry withonb receiving any report from tha 
Receiver and without stating any reasons axcapt that 
the oreditor is not interested in making tha applios- 
tion, the oreditor is a “person aggtiaved’’ by the order 
an can prefer on appeal against it to the High 

our. 


Ayappa Nainar v. Manicka Asari, 27 Ind, Oas. 241 
40 M. 636, distinguished. 


Gujar Skah v. Barkat Ali Shah 56 Ind. Cas. 744; 
1 L. 218; Palaniappa Chetty v. Subramaniam Chetty 
54 Ind. Gas. 740; 11 L. W. 145 (1920) M. W. N, 135; 
88 M, L J. 838, not followed. 


Appeal against the order dated 7th Septem- 
ber 1920 of the District Court, Ramnad, 
Madura, in O. M. P. No, 63 of 1919 in I. P. 
No, 27 of 1913, on the file of the Court of the 
Official Receiver, Ramnad, in I, P. No. 15 of 
of 1913, on the file of the District Court of 
Ramnad, Madura. 


Mr. C. S. Venkatachariar, for the Appellant, 


Mr. L. A. Govindaraghava Aiyar, for the 
Respondent, 


JUDGMENT.—All that the creditor did 
in this case was fo move the Court to take 
action under section 43, Provinaial Insolvency 
Act (III of 1907). The District Judge might 
very well have asked the Receiver to investi- 
gate the allegations of fraud but there was no 
occasion for him to dismiss the creditor's 
petition without stating any reason except 
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that the creditor was not interested in making 
the application, and without any enquiry and 
before receiving a report from the Receiver. 


In Ayyappa Nainar v. Manicka Asari (1), 
the Court took cognisance of the complaint, 
held an enquiry and -refused to frame a 
charge. We do not question the authority 
of this decision for the proposition that a 
creditor is not “person aggrieved” by the final 
order passed alter enquiry by the Court under 
section 48. 

In Gujar Shah v. Barkat All Shah (2), and 
in Palaniappan Chetty v. Subramaniam Chetty 
(3), the omission in section 43 to give creditors 
a right to move the Court by application similar 
to that provided by section 13, is made a ground 
for holding that a creditor has no ‘legal grie- 
vance ’ if the Court declines to entertain his 
petition. With due respect, we think that no 
words ate required to enable a creditor to move 
the Court under section 48, and if Courts were 
not so moved either by the Receiver or by one 
of the crediters, cases of their taking discipli- 
nary action against debtors in the exercise of 
their insolvency ‘jurisdiction would be very 
f ew and far between. As the petitioner was 

' aggrieved ’ by the Lower Court’s order dis- 
missing his petition without enquiry, an appeal 
lies to this Court, 


We set aside the District Judge's order 
dismissing the appellant’s potition and we 
direct him to keep it pending until the enquiry 
is complete and till final orders have been 
passed as to the action to be taken by the 
Court under section 43. 


The appellant’s costs in this appeal and in 
the lower Court will be borne by the respon- 
dent. 

V.N. V. 


(1) 21 Ind, Cas. 241 ; 40 M. 630. 

(2) 56 Ind. Cas’ 744 ; 1. L, 218. 

(8) 54 Ind. Oas. 740; 11.1. W. 145 ; (1920) M. 
W. N.'185 ; 388 M. L. T. 388, 


Appeal accepted. 


ALLAHABAD HIGH COURT. 
Civit REvigion No. 536 or 1923. 
November 13, 1923. 
Present :—Mr, Justice Sulaiman, 


BAST INDIAN RAILWAY COMPANY — 
APPLICANT 


VETSUS 
SRI RAM MAHADEO— 
OPPOSITY PARTY, 


Railways Act (IX of 1890), s. T2——Risk Note, form 
B, goods consigned under—Loss of Goods—Railway 
Company negligence of —Burden of proof, 


In the oase of loss of goods consignod under Risk 
Note, form B, the burden of proving that the loss was 
caused by the wilful neglect of Railway servants lies 
prima facie on the consignor. 


But where circumstances are established either by 
direst evidence produced by the plaintiff or by the 
oross-examination of the defendants’ witnesses, from 
which oiroumstances wilful negleot or negligenca 
oan be inferred, the burden must then be shifted to 
the Railway Company. 


Plaintiff sued to recover damages for the los of 
certain bags consigned to a Railway Company under 
Risk Note, form B. It appeared that the wagon car- 
rying these bags was intaotat the time of its arrival 
at its destination, but was allowed to remain on 
a siding for two days before being unloaded. It 
appeared furthor that the wall of the Railway yard 
was broken on the Jungle side of the wagon and had 
been broken open and the goods stolen in tha yard; 


Peild, that under the circumstances it was open to 
the Court to infer that there had been wilful neglect 
by the Railway Company. 


Hast Indian Railway Company v. Nathmal Behari 
oat 89 Ind. Oas. 130; 89 A. 416; 16A;2.J. 821, 
relied on. 


Civil Revision from the order of the Judge, 
Small Cause Court, Cawnpore, dated the 27th 


` August 1923. 


Mr. L. P. Zutshi, for the Applicant, 
JUDGMENT. —This isan application in 


revision arising out of a Small Cause Court 
matter. The plaintiff was the consignee of 
126 bags, which were loaded at Kidderpur 
station, and were despatched to Cawnpore. 
The waggon admittedly arrived at Cawnpore 
on the 27th of December 1921 and the seals 
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on the waggon were found intach. As the 
Railway Company had many other waggons 
to unload, this waggon was put ona siding and 
remained there for two days. On the 29th of 
December it was reported that the seals on 
one side of the waggon were broken. When 
the contents were checked it was discovered 
that six bags were missing. After a lengthy 
correspondence, which came to nothing, the 
plaintiff instituted the present suit to recover 
damages for the loss of the bags. 


The Railway Company took several pleas in 
defence, but three main issues were framed 
by the Trial Court. The first was whether 
the Risk Note absolved the defendant Com- 
pany of all liability or not. The second was 
whether the goods were stolen ab Cawnpore 
yard and whether the Risk Note (Form B) 
applied and whether the defendant Company 
was guilty of wilful negligence or not, And 
the third was to what money the plaintiff 
was entitled, 


The learned Judge of the Small Cause 
Court found these issues in favour of the 
plaintiff and granted him a decree, The 
defendant Company has come up in revision, 
and on its behalf it is urged that the findings 
of the lower Court are quite insufficient, and 
further that the burden lay on the plaintiff to 
prove that there was either a wilful neglect 
of fhe Company or theft by or on account 
of the wilful neglect of its servants, 


I am bound to concede that, under the eon- 
tract, which took the shape of the Risk-Note 
(Form B), a prima fooie burden lay on the 
plaintiff to prove neglect or theft of the kind 
mentioned therein, I agree that mere proof of 
the loss of the goods would not be sufficient to 
entitle the plaintiff to a decree, This was 
the view expressed by a Bench of this Court 
in the case Hast Indian Railway Company v, 
Nathmal Behari Lal (1), and the same view 
has prevailed in other High Courts also. I do 
not, however, take that rule to mean that in 
no case can the burden of proof be shifted to 
the defendant. It is obvious that the evi- 
dence, if any, of wilful neglect or negligence 
is within the special means of knowledge of 
the Railway Company, and it is ordinarily 
very difficult for a plaintiff to establish that 
the loss was due to the wilful neglect of 


(1) 89 Ind. Cas. 180 ; 89 A. 418; 15 A. L. J. 921. 


the Company. Nevertheless, I concede that 
under the terms of the contract the burden 
is prima facie on the consignee. But I am 
of opinion that, where certain circumstances 
have been estalished, either by direct evi- 
dence produced by the plaintiff or by the 
cross-examination of the witnesses for the 
defendant, from which circumstances wilful 
neglect or negligence can be inferred, the 
durden must then be shifted to the defendant 
Company. Such circumstances, coupled with 
the patent fact that the packages have been 
lost, may justify a Court to hold that the 
burden has been discharged. 


As to the case of Hast Indian Railway 
Company v. Nathmal Behari Lal (1), referred 
to above, if is to be noted that the only eir- 
cumstance which the plaintiff had there proved 
was the fact that the goods had been des- 
patched and on arrival of the train in Cawn- 
pore seals of the doors of five waggons ware 
found to have been broken and six bags of 
sugar fonnd missing. The learned Judges 
were doubtful whether it was not a case of 
theft from a running train. 


In a recent case decided by the House of 
Lords, namely, H. C. Smith Ld., v. Great 
Western Railway Company (2), ib was laid down 
that the burden of proving in the first instance 
that the loss sustained arose from the wilful 
misconduct of the Company’s severants was 
thrown upon the trader. In that case also all 
that the plaintiff was able to show, as will 
appear from the remarks on that page, was 
that he had proved the delivery of the goods 
to the Railway Company's servants, and he 
put in evidence subsequent correspondence 
between himself and the Railway Company 
which suggested that the Company was very 
reluctant to supply information to the plaintiff, 
On behalf of the plaintiff it was urged by his 
Counsel that the wilful misconduct on the part 
of the Company’s servants must be inferred 
from the subsequent correspondence. Their 
Lordships did not accept that contention, and 
found that the burden of proving wilful 
neglect had not been discharged. 


In tho present ease I find that the learned 
Judge of the Small Cause Court had before 
him aclear issue at to the wilful negligence 


(2) (1922) 1 A.C. 178 at p. 183; 91 D. J. K. B. 
428; 27 0. W. N. Cas. 247; 88 T. L. R. 359. 
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of the Company. In the course of his judg- 
ment he has pointed out that the yard where 
the waggon was kept was a very large one 
and that its wall on the jungle side was 
broken at several places at the time when 
the goods were stolen, He has also com- 
mented on the fact that the Railway Company 
took two days to unload the goods after their 
arrival at the station, Having considered 
these circumstances he remarks, “ [f the goods 
are lost on account of the Railway Company's 
not making proper arrangements the Railway 
is liable.” Further on he remarks that it 
was clearly not a case of theft from a run- 
ning train. In view of these findings, I am 
unable to hold that the judgment of the 
learned Judge of the Small Cause Court is 
wrong. There were certain circumstances 
before him from which it was open to 
him to infer that proper arrangements had 
not been made by the Railway Company, and 
that, therefore, there was a wilful neglect. He 
was entitled, therefore, to hold that the bur- 
den had been discharged. In view of this, I 
am unable to interfere. The application ig 


rejected. 
K. S. D. Application rejected, 
M, A, A. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No, OF 9 1922, 
December 5, 1923. 


Present —Mr, Justice Krishnan and Mr. 
Justice Waler, 


KARAKKATTIDATHIL RYRAPPAN 
NAMBLYAR—PLAINTIFF— APPELLANT 
Versus 
KALLIVYATT THAZHATHVEBTIL 
AND ANOTHER—DEFENDANTS—~ 
RESPONDENTS. 


Court-Fees Act (VIZ of 1870), s. 7, cl. I, (e), XIV (J) 
Suit for declaration—Jurisdiction value how deter- 
mined— Suit for declaration that plaintiff is liable to 
pay royalty at particular rate. 


In a suit fora declaratory deoree the jurisdiction 
value cannot be held to be higher than the value of 
the subject-matter in dispute between the parties. 


A suit by the plaintiff, one of the owners of oertain 
hilla for a declaration that he is liable to pay Achu- 
palisha » kind of royalty only ata particular rata 
and not at the higher rata claimed by the defendant 
is one for a declaratory decree without any conse 
quential relief. The jurisdiction value of such a suit 
must ba determined by the value of the subjeot-mat- 
ter in dispute which is the capitalised value of the 
diffrence in the yearly payment between what the 
plaintiff admits isa proper oharga on the property 
and the amount ciaimed according to him by the de- 
fondant. 


Ganapathi v. Ohatht, 12 M. 228; 24 Ind. Dec. 
(N.8.) 505; followed. 


Such a suit as the sbevo cannot be regarded as a 
suit for abatement of rent falling under s. 7, ol. 11 
(f) the Court-Fees Act, nor as:one for a right to some 
benefit arising out of land under s. 7, ol. 4 (n), nor 
even as a suit for a sum of money periodically pay- 
able and falling under §.:7, ol. 1 of the Act 


Shahzads Begum v, Mahbub Ali Shah, 66 Ind. Cas. 
809 ; 42 A. 858; 18 A.D. J. 328; 2 U. P. L. R, (A). 
149, distinguished. 


- Appeal against the order of the Court of 
the Subordinate Judge, Tellicherry, dated 
13th July 1921, in O. S. No. 44 of 1920, 


Mr. K. Govinda Marar, for the Appellant, 
Mr. V., P, Karunakaran Nambiar, for the 


Respondent. 
JUDGMENT. 


Krishnan, J.:—This is an appeal against an 
order of the Subordinate Judge of Tellicherry 
returning the plaint filed in his Court in O. $, 
No, 44 of 1920 for presentation to the proper 
Court. The Subordinate Judge held that the 
suit was designedly overvalued in order to 
bring ib within his jurisdiction and that, if pro- 
perly valued, it fell within the jurisdiction of 
the District Munsif, The suit was for a declara- 
tion that the plaintiff was liable to pay Achu 
palisha, only at the rate of 150 seers of paddy 
per annum in respect of the plaint-mentioned 
5% bills, and that he was not liable to pay 
8593/8 seers of paddy which the defendant was 
claiming, What the origin of this liability to 
pay Achu palisha was is not stated, but the 
liability itself is admitted. It would seem from 
the plaint that the total 5093/8 seers of paddy 
is charged upon 16 hills of whieh the plaintiff 
has become the owner of 54 hills, the defend- 
ant apparently being now the owner of some of 
the other hills. The defendant's right to this 
Achu palisha is not based upon his ownership 
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of any property, but it is conceded that the 
defendant in his capacity as the head of his 
Kalliatt Thazbatha Veedu tarwad and as 
Uralan of Kalliatt Vayathur Kaliss Devaswam 
is entitled to be paid Achu palisha by every 
one who is the owner or jenmi of the hills in 
question. The Subordinate Judge treated the 
suit as one falling under section 7, clause, 11, 
sub-clause (£) of Court-Fees Act as a suit for 
abatement of rent, and applying the Suits Valu- 
ation Act, he estimated the jurisdiction value 
at the value of the amount of the rent payable 
for a year. Thus valued, he held the suit was 
for a sum far below the maximum amount 
- fixed for the jurisdiction of the District Munsif 
and directed the plaint to be returned. This 
view of the Subordinate Judge can hardly be, 
and has not been attempted to be, supported, 
as clause 11, applies only to suits between the 
landlord and tenant, Itis impossible to say 
that there is any such relationship between 
the plaintiff and the defendant in this case, 
The plaintiff is the full owner or jenmi of the 
54 hills he claims, and whatever the exact 
nature of Achu palisha may be, it is not rent. 
It seems to be some kind of royalty that is pay- 
able to the defendant's family from these 
hills, 

It was attempted by the plaintiff to bring 
the case under section 7, clause 4 (e) as a suit 
for a right to some benefit which will arise 
out of land. We do not think that the suit can 
well be considered as falling under that clause 
either, for there is no benefit involved in this 
case arising out of land in favour of the 
plaintiff, If there is any benefit at all, ib is 
one that goes to the defendant and the clause 
refers to a suit for a right to some benefit. 
The Subordinate Judge was, therefore, right in 
overruling that contention. 

It was further contended before us by the 
defendant-respondent that the suit may be 
held to fall under section 7, clause 1, as one for 
money or other sums payable periodically. Here 
again the argument fails. The suit by the plaint- 
iff does not claim any sum of.money at all, 
Shazadi Begam v. Mahbub Ali Shah (1) cited 
by the defendant is thus clearly distinguishable 


as that was for a sum of money payable to - 


the plaintiff. After a careful consideration 
we have come to the conclusion that this is a 
suit for a declaratory decree without any eon- 

(1) 64 Ind. Cas. 809; 42 A. 858;19 A, Ee J. 921; 
34 P. L, R. (A) 149, 


sequential relief. What the plaintiff really 

prays for is that the Court should declare that 

he is liable to pay only 150 seers of paddy as 

Achu palisha on a proper apportionment of 
the total amount payable on all the hills, The 
question thus is, how is such a suit as that to 
be valued for purposes of jurisdiction? The 
Suits Valuation Act does not help us to settle 
this question, But we have come to the con- 
clusion that, in a suit for a declaratory decree, 
the jurisdiction value cannot be held to be 
higher than the value of the subject-matter 
in dispure between parties. This was the view 
taken in Ganapathi v. Ohathu (2), and we 
adopt that view and hold that the jurisdiction 
value of this suit must be determined by the 

value to be put upon the subject-matter in 
dispute in this suit. The subject-matter in 
dispute here is the difference between what 
the plaintiff admits isa proper charge on his 
property and the amount he says the defend- 

ant is insisting upon being paid, namely, 

the difference between 150 seers and 3594 

seers. That comes to 2094 seers of paddy 

a year, The declaration which the plaint- 

iff seeks, if allowed to him, will relieve 
him from the liability to pay the difference 
between thesa two sums for all time, and, 

therefore, in estimating the value of the 
subject-matter in dispute, we think we must 
take the capitalised value of that right, 
Assuming that 5 seers of paddy is worth a 
rupee, which is itself a high commutation 
rate, and assuming that 20 years’ purchase or 
even 25 years’ purchase is the capitalised value 
of the yearly payment, the total value of the 
subject-matter would not come to more than 
about Rs. 1,000. In this view the case would- 
clearly fall within the jurisdiction ef the 
District Munsif. It was not open to the 
plaintiff to put the jurisdiction value at 
Rs. 5,000 so as to bring it within the cog- 
nizance of the Subordinate Judge apparently 
with the object of defeating the plea of res judi- 
cate by the defendant, In the result, we uphold 
the order of the Subordinate Judge though 
not for the reasons given by him and dismiss 
the Civil Miscellaneous Appeal with costs. 


Waller, J :—I agree. 
V.N. V. 


K. S, D. Appeal dismissed. 
$+ 


(2) M. 298; 4 Ind. Deo. (N.S.) 505, 


Vou. 79) 


NAZIR AHMAD 0, MUHAMMAD SHARIF 
ALLAHABAD HIGH COURT. 


First Cryin APPEAL No. 69 or 1928. 
February 18, 1924. 


Present —Mr, Justice Walsh and Mr, Justice 
Ryves. 


Sheikh NAZIR AHMAD AND OTHERS 
—DEFENDANTS— APPELLANTS 


VETSUS 
Sheikh MUHAMMAD SHARIF AND 
OTHERS-—PLAINTLFFS-—-RESPONDENTS, 


U. P. Land Revenue Act (LIT of 1901), s. 283 (K) 
—Application for partition—Subsequent suit for ew- 
clusive possession, whether maintainable Jurisdiction 
of Civil Court. 

Where proceedings for partition under the provi- 
sions of the U. P. Land Revenue Act are pending a 
suit by one co-sharer for exclusive possession of 
certain plots and for damages for the value of the 
crops misappropriated by the defendante, is excluded 
from the cognizance of a Civil Court. 

Ganesh Tewari v, Sakib Pande, 26 Ind. Cas, 42 ; 12 
A. L. J. 949 ; Subhag Singh v. Dip Narain Singh, 64 
Ind. Cas. 481 ; 44 A. 74; 19 A. F. J. 865 ; (1922) A. 1. 
R. (A) 158, followed. 


Appeal from an order of the District Judge, 
Azamgarh, dated the 26th January 1922. 


Mr, Mukhtar Ahmad, for the Appellants. 
Mr, M, A. Azis for Iqbal Ahmed, for the 
Respondents, 


JUDGMENT.—The plaintiffs and defend- 
ants in this suit are both co-sharers of Mauza 
Nandput. The plaintiffs applied for partition 
under the provisions of the Land Revenue 
Act, Act No, IIL of 1901, U. P, Both the 
plaintiffs and the defendants were parties to 
those proceedings. Subsequently, the plaint- 
iffs brought this suit against the defendants 
alleging that they were in exclusive poss- 
ession, and had been in exclusive possess- 
ion for a long time, of certain plots of 
land in the village, the numbers of which 
are given in the plaint. They said that they 
had sown wheat and barley on these plots, 
and that the defendants had trespassed 
and wrongfully cut the crop. They asked for 
a decree for exclusive possession of the plots 
aad for Rs, 165 damages, the value of the crop 
misappropriated by the defendants, All these 
plots were included in the lands of which part 
tion was pending. The defendants in their 
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first plea urged that ‘the suit was barred by 
section 238 (k) of the Land Revenue Act. The 
learned Munsif upheld this plea and dismiss- 
ed the suit in limene on the ground that it 
was barred by that section. The plaintiffs 
appealed, and the lower Appellate Court allow- 
ed the appeal and remanded fhe suit for 
determination of the remaining issues. The 
defendants come here in second appeal from 
that order of remand, It seems to us that the 
Legislature has given Revenue Courts exelu- 
sive jurisdiction over the partition of a mahal 
among recorded co-shares, and has, therefore, 
provided by section 283 (k) that no person 
shall institute any suit or other proceedings in 
the Civil Court with respect to partition or 
union of mahals except as provided in sec- 
tions 111 and 112. The learned Judge of 
the Court below has held that the claim 
for damages would undoubtedly lie in a 
Civil Court, and if the Triel Court was 
right, the plaintiffs were without a 
remedy. There is no doubt that, if the plain- 
tiffs had framed their suit so as to confine 
their claim merely to damages, they might 
have succeeded. But they have chosen to 
join this claim to a claim to obtain exclusive 
Possession of certain specified plots, which 
undoubtedly are the subject of the partition, 
The learned Judge of the Court below says 
that the plaintiffs do not raise any question of 
proprietary title, and, therefore, the jurisdiction 
of the Civil Court is not ousted. One of the 
matters which the Revenue Court has to con- 
sider is, what particular plots should be given 
to a particular co-sharer on partition, and it 
seems to us that, where suit is brought to force 
the hands, as it were, of the Revenue Court, 
or to embarrass ib in coming to a decision on 
such a question, that such a suit is excluded 
from the cognizance of a Civil Court. We 
think that this is concluded by authority, 
Ganesh Tewari v, Salik Pande (1), which was 
approved of in Ram Subhag Singh v. Dip 
Narain Singh (2), 

The result is that we allow this appeal, set 
aside the order of the Court befow and restore 
the decree of the first Court, The apellants 
are entitled to their costs in this Court, 

K. S. D. Appeal allowed. 


(1) 25 Ind. Cas. 32; 12 A, Ta. J. 949. 
(2) 64 Ind. Oas. 488; 44 A. T4; 19 A. Le J. 865; 
(1929) A. I. R. (A) 158. 
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NALINI BHUSAN GUPTA v. ALI MIA 
CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE DECREE No, 1864 
i oF 1924. 


February 1, 1994, 


Present — Mr, Justioo Suhrawardy 
and Mr Justico Page. 


NALINI BHUSAN GUPTA 
AND OTHERS—PLAINTIFFS— 
APPELLANTS 


VETSUS 


ALI MIA AND oTHERS—DEFENDANTS— 
RESPONDENTS, 


Bengat Tenancy dct (VIII of 1885), s. g4— 
Abwab—Im provement of dak and bhet eupenses if 
atwab—Construction of Kabuliyat. 


Where in a kabuliyaf the rent of the land waa fixed 
at a certain rate and over and aboye that the tenant 
was to pay a certain amount for the improment of 
dais and bhet expanses in respect of the land and the 
total amount was payable in instalments for which 
dakhélas were to be given : 


Heid, that the amounts fixed under improvement 
of dak and bhei expenses were not abwabs and were 
revokable by the landlords as they were clearly in- 
tended to ba included under the rent payable by the 
tenant. 


A document has to bs construed asa whole and 
the intention of the partias gathered from the nature 
of the entire contraot. 


Appeal against the decree of the Subordin- 
ate Judge, ist Court, Backerjunge, dated the 
23rd June 1921, modifying the decres of the 
Munsif, 2nd Court af Bhola, dated the 24th 
April 1920. 


Babu Gunade Charan Sen, with Babu 
Suresh Chandra Talukdar a for the appellant: 
This suit is: one for arrears of rent at the 
rate of Rs. 33 per annum and the sola question 
is whether a certain part of it should be con- 
sidered an abwab under section 14 of Bengal 
Tenancy Act. The fenancy was created in 
1895 by means of a Kabuliyat, tha terms of 
which are very important, They will reveal 
that this part is really consolidated with rent 
and cannot be treated as an abwab. Reads 
Kabuliyat. The Dall and the Bet expenses 


INDIAN CASES 


[1924 


are to be collected together with the rent. 
This question always depends on the terms 
of the contract itself. Although there is a 
rate, the rate is added to the amount in 
dispute and the whole is not only described ag 
rent but is distributed uniformly over ten 
instalments. Reads Kabwliyat : Bejoy Singh 
Dhudhuria v. Krishna Baehari Biswas (1), 
Beyond these particular items to be paid 
annually here are other items which are to 
be paid on different occasions. These latter 
items are abwabs but the former ones are 
not: cites Chutian Mahton v. Tilakdhari 
Singh (2), Radha Prasad Singh v. Bal Roweter 
Kaeri (3), Kulanand Singh v. Eastern Mort- 
gage Agency Co., (4). 

Babu Probiodh Chandrakar, for the Re- 
spondent, 


The Kabuliyat is very carefully drawn 
and clearly proved that this sum is separate 
and distinct from rent. Two rates of rent, 
one for the agricultural and homestead lands 
and the amount so calculated is really rent, 
The rest must be abwab, The only difference 
is that whereas this sum is to be paid annually 
the Rajbhat and other taxes are to be paid 
occasionally, But that cannot convert it 
into rent, whose rate has already been fixed 
in the previous portion of the document: 
cites Mathura Prasad v. Lala Singh, (5). 


In this case the Full Bench and Privy. 
Council cases in Zilakdari Singh v. Chulton 
Mahton, (6) were considered Also Radha 
Charan Ray v, Golak Chandra Ghose (T). There 
is a distinction. In these there was realisa- 
tion of total amount Kalar Singh v. Mathura 
Prasad (6), In this case there has been no 
such realisation at the higher rate Kalar 
Singh v. Mathura Prasad (8). The Settlement 
Record is in my favour. That raises a presump- 
tion : cites Bejoy Singh Dhudhuria v. Krishna 
Biswas (1). This later ease has discussed all 
previous cases and is directly in point, 


(1) 41 Ind. Uas. 561: 21 0. W.N. 959; 45 0, 259. 
(2) 110.175 (F.B.); 8 Ind. Deo. (N.B) 876. 

(8) 170.726 (F.B.); 5 Ind. Deo. (N. S.) 1425. 

(4) 19Ind Cas. 701; 18 C. L. J. 88. 

(5) 17 Ind. Cas. 117, 16 0. L. J. 296; 40 G. 


6) 170. 181; 16 I. A. 169; 18 Ind. Jur. 251; 5 Bar. 
P. O. J. 408; 8 Ind. Cag. (N. 8.) 625 (P.C.). 
(7) 810,884; 80. W. N. 529. 
(8) 26 Ind. O. 547; 19 C. IL J. 409. 
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Suhrawardy, J.—This is a suit for rent 
for the year 1322 to 1325 atthe rate of 
Rs. 38 per annum, and interest on arrears of 
rent has also been claimed, The claim for 
rent is based upon a kabuliyat dated the 23rd 
June 1875, The defence was that rent was 
not as claimed by the plaintiff but the actual 
rent was Rs. 28-12-9, the balance being in the 
nature of an abwab and hence irrecoverable, 
The determination of this question depends 
upon the construction to be put upon the 
kabuliyat, A large number of cases have 
been placed before us in which the question 
as to whether a portion of the rent claimed 
was abwab or not was raised and decided in 
one way or the other on the construction of 
the contract in each particular case. It will 
not be necessary, therefore, to examine those 
cages, as we are called upon to construe the 
contract in the present case. It will serve no 
usuful purpose fo seek help from other forms 
of contract in interpreting the terms of the 
contract in this case, as the learned Chief Jus- 
tice observed in the case of Bejoy Singh Dhud- 
huria v. Krishna Behari Biswas (1), “Lt 
seems that the rule which had been followed 
inthis case is that each case must depend 
upon the proper construction of the contract 
before the Court and if, upon a fair interpre- 
tation of the contract, it can be seen that a 
particular sum is specified in the contract or 
agreed to be paid as the lawful consideration 
for the use and occupation of the land, that is, 
if it is really a part of the rent, although not 
described as such, the landlord can recover 
it.” Proceeding to interpret the contract 
before me it would be necessary to quote that 
portion of the kabuliyat which relates to the 
present enquiry. In the first part of this 
kabuliyat, no doubt, rent has been fixed of 
culfurable and homestead lands at a certain 
rate per kani. To the total amount of the 
sum thus obtained certain other sums 
have been added under the head of improve- 
ment of Dak and Bhet expenses and the rent 
total is pub down as Rs, 33. Then follow the 
instalments in which, not the rent of the 
lands as fixed at a certain rate per kani but 
the whole Rs, 48 are to be paid. This 
sum of Rs. 33 has to be paid according to the 
instalments mentioned therein ard has to be 
paid in ten instalments annually. After the 
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instalments have been mentioned follow the 
following words which really havea great 
bearing on the true construction of this 
kabulvyat. The words are “Rents Rs. 33 
according to above instalments 1 shall pay to 
your estate and receive dakhilas for same.” 
Reading these words, it seeme to me that what 
the parties intended was that the rent of the 
land was fixed at a certain rate, but over and 
above that the tenant had to pay a certain 
amount for improvement of Dak and Bhet ex- 
penses in respect of the land which also was 
intended to form part of the rent. No case 
has been placed before us in which all these 
circumstances have been combined. But 
thére are cases in which one of these condi- 
tions exists; for instance, in the case of 
Mathura Prasad v. Tosa Singh (5), the circum- 
stance that rent was fixed at so much per 
bigha was mentioned in the kabuliyat. But 
in other respects that kabuliyat is very 
different from the present one, In that 
case the tenant undertook to pay a cart 
load of husk over and above the rent, or, 
in default, its value which was assessed at 
Rs. 5 per cart load. Two other circumstances 
there were in that case, namely, that the 
plaintiff did not claim the price of the husk 
at the rate mentioned in the habuliyat but at a 
higher rate alleging that that was the market 
rate atthe time. This additional sum was 
note made a part of the rent. Then, again, in 
that case cesses were not calculated on the 
ront as claimed. In these circumstances, the 
Court held that the claim for the value of the 


‘husk must be taken as nota partof the rent. 


In thiscase we have gota very important 
factor, namely, that the total amount payable 
by the tenant according to the calculation 
mentioned in the kabuliyat was distributed 
over certain instalments and the whole sum 
is mentioned in the kabulcyat as rent. This 
is a circumstance which is of avery great 
importance, as is observed by Chatterji, J., in 
the ease of Bijog Singh Dhudhuria v. Krishna 
Behari Biswas (1), The real question is what 
was the intention of the parties when they 
entered into the contract. That intention is to 
be gathered from the terms of the contract. 
On the construction of the kabuléyat before us 
I haye no hesitation in coming to the con- 
clusion that the parties intended that the sum 
of Rs. 53-0 under the head of improvement 
of Dak and Bhet expenses should be a 
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part of the rent payable by the tenant. 
This view is further strengthened by the last 
clause of the above document. There it is 
stipulated that on occasions of marriage and 
other auspicious ceremonies the fenant shall 
pay Rajshuti and Selami according to the 
practice prevailing in the Mouza. This is 
clearly an abwab as it does not form part of 
the actual rent. It has been held in several 
eases that where a payment of a certain sum is 
embodied in a certain portion of the document 
and in another portion of the document some 
excess amount is mentioned it may fairly be 
inferred from this cireumstance that the 
latber amount was not imbended asa part of 
the rent. In the present kabuliyat the entire 
sum of Rs, 33 has been mentioned in one place 
where the different items payable by the 
tenant are mentioned. Both the Courts below 
have taken the view that this amount claimed 
under head of the improvement of Dak and 
Bhet expenses is an abwab, They have 
come to this cnolusion by the fact that 
the rent of the land has been fixed at a 
certain rate per kani, No dodubét that is an 
important ciroumstance to be taken into consi- 
deration but that is not all, The whole doeu- 
ment has to be construed and the intention of 
the parties gathered from the nature of the 
entire contract. There are some other circum- 
stances mentioned by the learned Munsif 
in his judgment though the lower Appollate 
Court doas not rely upon them, But those 
circumstances do nor go very far to enable us 
to interpret the document, Itis found that 
the plaintiff has failed to prove that he had 
‘yealised rent at the rate claimed. But itis 
also found that the defendant has paid sums 
of money from time to time to plaintiff which 
he appropriated at the rate now claimed, 
Then the entry in the Record of Rights is also 
in favour of the defendants, That only raised 
the presumption that the rent payable by the 
defendant is so much, I may mention 
here that the defendant admits that he 
is liable to pay rent at the rate of 
Rs. 28-12-6, but the Record of Rights 
shows the amount of rent as only Rs, 28, 
In constructing a contract, it is not necossary 
that it must be proved that rent was realised 
at the amount mentioned init. No doubt 
that circumstance would be of great assistance 
where the terms are ambiguous, But I do 
not think that there is any ambiguity about 
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the terms here, I am of opinion that the 
view taken by the Courts below is wrong and 
that this appeal ought to succeed. In the 
construction L put upon the kabuliyaé in this 
case the plaintiff is entitled to a decree ab the 
rate claimed by him. 


The result is that this appeal is allowed. 
The decree of the Court below set aside and 
the plaintiff's suit decreed for the amount of 
rent claimed with costs in all the Courts, 


Page, J.:—I am of the same opinion, The 
question which oalls for determination is, 
whether the items of dakand bhet expenses 
form part of the rent payable for the use and 
occupation of the premises or are illegal ab- 
wabs under section 74, Bengal Tenancy Act’ 
In the course of the argmment a number of 
cases were cited before us. The law on the 
subject may, I think, be ascertained from 
the following cases: Chultan Mahton v. 
Tilakdhari Singh (2), Radha Prosad Singh v. 
Balkower Koeri (3), Sri Kanta Pershad 
Hazari v, Irshad Ali Sarkar (9), Kulanand 
Singh v. Eastern Mortgage-Agency Coy. (4), 
and Bejoy Singh Dhudhuria v. Krishna 
Behary Biswas (1), little, if any, assistance can 
be obtained from a consideration of the 
faots in other cases because, in ‘my opinion 
the determination of the question as fo whe- 
ther the items in question form part of the 
rent or whether they are abwabs depends 
upon the construction of the terms of the 
particular tenancy in each case, The rule of 
construction to be applied, in my opinion, is 
that laid down by Mr. Justice Ghose 
in the case of Radha Prosad Singh v 
Balkower Koeri (8). His Lordship ob- 
served: "Ib appears to me that if, in 
any given oase, the Court finds that any 
particular sum specified in the lease is a 
lawful consideration for the use and occu- 
pation of any land, that is to say, if it is 
really a part of tha rent although not deserib- 
ed as such, it would be justified in holding 
that itis not an abwab and is recoverable 
by the landlord,” I agree with Mr. Justice 
Chatterjee that “if the items other than the 
rent proper are consolidated with it and 
appear from the construction of the lease to 
have been included in and treated as part of 
the rent, so that the two items constituted 


È) 17 Ind. Oas, 173; 16 O. Ta J. 225, 
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the rent agreed upon ab the creation of the 
tenancy, then the mere fact they are two 
items would not make the item other than 
the rent proper an abwab.” Applying the 
above test to the terms of the kabuliyat in 
this case, in my opinion, if is clear that the 
disputed items form part of the consolidated 
rent payable for the use and occupation of 
the premises and are not to be regarded as 
abwabs or illegal imposts on the tenant within 
the meaning of section 74, Bengal Tenancy 
Act. It was urged on behalf of the tenant 
that because in the kabuliyat Rs, 6 a kani in 
respect of culturable paddy land and 
Rs. 8 a kam in respect of homestead 
land is set out as the rent of such land, 
the rent must be regarded as made up of 
these two sums, But, in my opinion, reading 
the kabuliyat as a whole, that contention is 
not sound, In my opinion, by stating the parti- 
cular rates in respect of the paddy land and 
homestead land, the parties intended to discrim. 
inate betiween the rate which was payable for 
culturable land and the rate payable for home- 
stead lands; but it was not intended that the 
rent caloulated on that basis should be the 
sole rent payable in respect of the lands in 
question. This appears to me torbe clear from 
a perusal of the kabuliyat, because there is 
found in the kabuliyat in addition to the sum 
payable on the basis which I have stated a 
further fixed sum for dak and bhet kharach of 
Rs. b and odd. A line is then drawn, and a 
total of Rs, 33 is entered. From that it would 
appeur that the sum of Rs. 33 was the sum 
which if was intended should be the amount 
payable for the use and oceupation of land, 
The matter does not rest there, because it is 
afterwards provided in the kabuliyat that the 
Rs, 33 shall be payable in stated instalments 
month by month ; and, further, it is provided 
thus, “rent Rs. 83 according to above instal- 
ments I shall pay to your estate and accept 
dakhilas for same, In ease of default in the 
payment of any instalment I shall pay 
interest at the rate of one anna per rupee per 
mensem.” Now, in my opinion, having 
regard to the form of the kabuliyat, it would 
be unreasonable to come to any conclusion 
other than that the fixed and definite sum of 
Rs. 6 and odd in respect of dak and bhet 
kharach forms part of tbe consolidated rent 
payable in respest of the premises, This view 
is further supported by the- provision which is 
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found in the kabuliyat that if any marriage or 
other auspicious ceremonies take place the 
tenant shall pay Rajdhuli and Selami acoord- 
ing to the practice prevalent in the mouza, 
The parties inthis manner appear bo me to 
have indicated that a distinction is to be drawn 
between such occasional payments and the 
fixed and definite payment of the items in 
dispute in this case, For these reasons, I 
coneur in the order which has beer pro- 
posed. 


M, B. Appeal allowed. 





ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No, 103 oF 1922. 
February 11, 1924. 


Present :—Sir Grimwood Mears, Kt., Chief 
Justice, and Mr. Justice Piggott, 


GUR PRASAD MUKERJI— PLAINTIFF — 
APPELLANT 
Versus 


BISHUN DUT—Dsrenpant— 
RESPONDENT, 


Basement._Agreement not to block window —Dimt. 
nuiton of light and air—Servtent owner, position of. 


The ownar of the serviert tonament is permitted 
to reduce the acoass of light and air to the dominant 
tenement provided he does not diminish the light 
and air so as to make it less than the owner of the 
dominant tenement requires for the ordinary proposes 
of inhabitancy or business according to the ordinary 
notions of mankind having regard to the locality and 
surroundings. 


One party to 8 suit agreed that he would not 
blook upa oartain window in the house of tne other 
party and the suit was compromised. Subsequently, 
the first party erected ashed whioh diministed the 
light and air of the window of the second party but 
still sufficient was left for the purposes for which the 
room was used. In a suit for injunction by the 
second party who urged that the agreement was 
absolute in its language. 


Held, that upon a true construction of the agree- 
ment it had no such character, and under it the 
plaintiff obtained for his window nothing more than 
tbe cheracter of an ancient light and his suit must 
fail. 


Appeal under clause 10 of the Letters 
Patent, against the judgment of Mr. Justice 
Stuart, dated the 15th of May 1922. 


$50 
GUR PRASAD MUKERJI v. BISHUN DUT 


Dr, K. N. Katju and Mr, H. Kaul, for the 
Appellant, 


Mr, M. S. Bajpai, for the Respondent, 
JUDGMENT :—This was a suit by the 


the plaintiff to restrain the defendant from 
diminishing the light and air enjoyed by a 
window belonging to the plaintiff. The posi- 
tion appears to be thatin 1913 Bishun Dat, 
the present defendant, was plaintiff in a suit 
against Gur Prasad Mukerji, Bishun Dat then 
complained thas Gur Prasad Mukerji had un- 
authorisedly opaned the two widows in his 
house which looked over the plaintiff's prop- 
erty. A compromise was arrived at by which 
Bishun Dat, secured the closing up of one of 
the windows entirely and the present plaintiff 
secured the maintenance of the southern 
window with liberty to heighten it by one foot 
if that were possible, otherwise to leaves it as 
it was before the suit. There was an agree- 
mont that the defendant would not block up 
that southern window. The exact words of 
the compromise were,— 


“ And he (Bishun Dat) will have no right 
to block this window ” (Band Karne.) 


Subsequent to the compromise the defend- 
ant erected atin shed which, according to the 
plaintiff, was an infringement of this compro- 
mise. No oral evidence was given in the 
Court below but the Munsif went on two 
occasions to see whether “by his proposed 
constructions the defendant would be materi- 
ally interfering with the light and air which 
used to pass through the window.” He came 
to the conclusion that there would be a certain 
extent of diminution but sufficient light and 
air would be left for the purposes for which 
the room was used. The room was in fact 
used as a store-house. The learned Munsif, 
relying upon the decision of Peter Charles 
Earnest Paul v, Robson (1), came to the 
conclusion that he could not grant fo the 
plaintiff the relief claimed. The lower Appel- 
late Court reversed that finding which was in 
turn reversed by the decision of Mr. Justice 
Stuart. The point that Dr, Katju has argued 
js that this case must be decided on the basis 
of the particular agreement between the 


(1) 94 Ind. Oas. 280; 12 A. In J. 1166; 160. W. 
N.998;97 M. L. J. 117; 1L. W. 661; 16 M. L J. 
204 ; (1914) M. W, N. 681; 16 Bom. L. R. 803; 20 
O. L. J. 558; 420 46; 41 1 A. 180 (P. 0.). 
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parties and not according to the general 
relationship which exists between a servient 
and dominant tenement, There is no doubt 
that this caso ought to be decided according 
fo the special agreement of the parties 
because but for that agreement of the parties 
the present plaintiff would not have acquired 
any prescriptive right to light and air in res- 
peot of that window. In effect, the agree- 
ment following on the first litigation did give 
to that window in our opinion fhe character 
of an ancient light. That being so, it having 
the advantages attaching to an ancient light 
it was also subject to its limitations and dis- 
advantages, and the owner of the servient 
tenement is permitted to reduce the access of 
light and air provided he does not so diminish 
the light and air as to make it, in the language 
of Paul vy, Robson (1), less than the owner of the 
dominant tenement required for the ordinary 
purposes of inhabitancy or business according 
to the ordinary notions of mapkind -having 
regard to the locality and surroundings. 
Dr. Katjn has contended that the agreementis 
absolute in its language and it for ever pre- 
cluded the defendant from putting up any 
building which in the slightest possible decree 
diminished the free ingress of light and air. 
We think that this is not the proper construc- 
tion of the agreement, for if that is what the 
parties had intended it would have been quite 
easy to express it and believing as we do that 
by this compromire the plaintiff obtained 
nothing more for that window than the charac- 
ter of a window which had a prescriptive right 
to light and air we are of opinion that the 
decision of the learned Judge of this Court 
was right and we, therefore, dismiss the appeal 
with costs. 


K., 8, D. 
N. H. 


Appeal dismissed. 


A 


NARENDRA NATH v. RAKHAL DAS 
CALCUTTA HIGH COURT. 


CIVIL RULE No, 178 oF 1924. 


Von, 79] 


Maroh 5, 1924, 


Present :—Mr, Justice Suhrawardy and 
Mr. Justice Chotzner. 


NARENDRA NATH CHATTERJ[— 
JUDGMENT-DEBTOR— PETITIONER 
VETSUS 
RAKHAL DAS TARAFDAR—DEoREE- 
HOLDER— 

SRINATA CHATTEHRII AND orHERS— 
JUDGMENT-DEBTORS —OPPOSLTE-PARTIES, 


Civil Procedure Code (Act V of 1908), s. 141, O. IX, 
applicability of—Execution sale, application to set 
aside-Dismissal in default Order, effect of— 
Appeal, whether maintainable—Reviston— High Gourt, 
whether will interfere. 


O. IX of the Code of Civil Prooadure is not applio- 
able to applications arising out of execution proceed- 
ings. 


Charu Chandra Ghosh v. Chandi Charan Roy, 19 
O. W. N. 25 ; Hart Charan Ghosh v. Manmatha Nath 
Sen, I. L. R. 41 Oal. 1; Bhutaneswar Prasad Singh v. 
Tilakdhart Lal, 4 Pat. La. J. 195, followed. 


The objections that are made under O. XX] of the 
Civil Procedure Codelto the execution of a decree, 
though numbered separately and treated as separate 
miscellaneous cases, ara virtually proosedings in oxe- 
caution and hence s. 141, Civil Procedure Code, ia not 
applicable to them. 


Tha effect of the dismissal of an application under 
JO. XXI, r. 90 of the Civil Procedure Code even for 
default ig to confirm the sale under r. 92 ; hance aa 
appeal lies against such an order and the High 
Court will not interfere in revision. 


Rule against an order in ` Revival Case 
No, 127 of 1923 arising out of Title Execution 
Case No. 150 of 1922 of the Court of Subor- 
dinate Judge, Nadia, 

Babu Turekeswar Pal Chowdhry (with bhim 
Babu Jnan Chandra Roy), for the Petitioner. 

Babu Manmatha Nath Roy, tor the Opposite 
Party. . 

JUDGMENT, — This Rule is directed 
against an order of the Court below dated the 
14th January, 1924 rejecting an application 
made by the petitioner under O. IX, r. 4, for 
restoration of an application which was dis- 
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missed Jor default. The original application 
was under O, XXI, r. 90 for setting aside a 
sale on the ground of material irregularity in 
the publication of sale processes. On the 
date of hearing neither party appeared and 
the Court, having disallowed the partioner’s 
prayer for further time, dismissed the appli- 
cation and confirmed the sale. The petitioner 
thereupon applied to the learned Subordinate 
Judge for its restoration. The learned Judge 
being of opinion that O. IX, Code of Civil Pro- 
cedure, was not applicable to an application 
under O, XXI, r, 90 dismissed the petition 
without entering into its merits. 


It is argued before us that the view taken 
by the Court below is wrong and that O. IX 
is applicable to an application under O. XXI, 
r. 90. This question has been before this 
Court on many occasions and there has been 
a divergence of opinion on the point. There 
isa class of cases, such as the cases of Diljan- 
mihha Bibi v. Hemanta Kumar Roy (1), 
Bhuban Behari Nag v. Dhirendra Nath Baner 
jee (2) and Bepin Behary Saha v. Abdul Barik 
(3), which follows the view that O. IX is 
applicable to matters arising out of exccution 
proceedings. On tho other hand, a large 
number of cases support the view of Richard- 
son, Ja that O. IK is inapplicable to any 
matter arising in the course of execution of a 
decree, Charu Chandra Ghose v. Chandi 
Charan Roy (4), Hari Charan Ghose v. Man- 
matha Nath Sen (5), Hanseswari Dasi v. 
Radhika Dasi (6), and Kala Chand Bishard v. 
Sheikh Admat Ali (3. A, 521. and 522 of 
1923 decided on the 26th November, 1923), Wa 
have considered all these cases having regard 
to the ratio decidendi stated. We haye come to 
the cenclusion that the view that O. IX, Code 
of Civil Procedure, is not applicable to appli- 
cations arising out of execution proceedings is 
corect and shall be adopted, The recent Full 
Bench decision of the Patna High Court in 
the case of Bhubaneswar Prosad Singh v, 
Tilakdhari Lal (T) has stated the case 


(1) 29 Ind. Cas. 895; 19 O. W. N. 758. 

(2) 83 Ind. Cas. 581 ; 900. W. N. 1903, 

(3) 35 Ind. Oas. 6138; 910. W. N.80;2946. L. J. 
446 ; 44 O. 950. 

(4) 27 Ind. Oas, 492; 19 0. W. N. 25. 

(5) 19 Ind. Cas. 688 ; 41 O 1;180. W. N. 848, 

16) 63 Ind. Oas. 855. 
a? a Ind, Cas. 617; P. L. J. 185 ; (1919) Pat. 75 
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comprehensively and we entirely agree with 
the reasons given therein, It is, however, still 
argued that section 141, Code of Civil Pro- 
cedure makes O. IX applicable to cases like 
the present. The argument is based on the 
ground that an application under O. XXI, r. 90 
is numbered separately as a miscellaneous case 
and this makes the provisions of the Code of 
Civil Procedure applicable to any proceeding 
so numbered and troated as 2 separate 
proceeding in executisn. This argument found 
favour with the learned Judge who desided 
the:case of Diljanmihha Bibi v. Hemanta 
Kumar Roy (1). We do not think that there 
is much fores init, The objections that are 
made under O, XXI to the exeoution of a 
decree, as where the adjustment of a decree 
has not been certified under O. KAI, r. (2), as 
in the case of Hanseswart Dasi v. Radhika 
Dasi (6) or objections under rr. 100 and 103, 
as in the case of Hari Charan Ghose y. Man- 
matha Nath Sen (5), or under such other 
circumstances, are no doubt numbered sepa- 
rately but they are virtually proceedings in 
execution, In the case of Charu Chandra Ghose 
v. Chandi Charan Roy (4), the application 
under consideration was one under O. XXI, 
r. 90. It was there held that O. IX, Code 
of Civil Procedure, was not applicable. 

It is next urged that the cases which have 
held that O. IK isnot applicable to execu- 
tion proceedings have proceeded upon the view 
that there are other remedies open to the 
applicant and, therefore, the Legislature has 
purposely made O. IK inapplicable to sach 
cases ; and it is argued that in the present case 
there is no remedy open to the petitioner 
as no separate suit lies in which the order 
under O. XXI, r. 90 can be challenged. It is 
contended, therefore, that O. IX ought to 
be made applicable to cases like this. We do 
not think that there is any substance in the 
contention. The reason for holding that 
O. IX is not applicable to a case under r, 101 
applies equally to a case under O. XXI, 
r, 90. 

There is one other difficulty in the petition- 
ers way. The order passed by the learned 
Subordinate Judge on the 29th November 1923 
is in these terms: Neither party appears 
though called. Ordered that the objection be 
disallowed for default, The sale be confirmed 
and the execution case be dismissed in part 
<. patisfaction.” By bhis order the Court, dis- 
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allowing the petitioner’s objection under 
r. 90, confirms the sale, That last portion 
of the order must be taken to: have been 
passed under r. 92. If that be so, an appoal 
lies from that order under O. XLI, r. 1 (f). 
The proper course which the petitioner should 
have followed was to appeal against the 
order of the Court below and not to come to 
this Court to seek the exercise of our revision- 
al jurisdiction. The question whether. an 
order dismissing an objection under r. 90 
ex parte is appealable or not came up for 
consideration in the case of Charu Chandra 
Ghose v. Chandi Charan Roy, (4). There it 
was argued that the order passed by the 
Court below was one under O. IX, r. 18 
and, therefore, it was appealable under O, 
XIU, r. 1 (e). Tho learned Judges held that 
O. IX does not apply to such cases. The 
point was also considered in fhe case of 
Kali Kanta v. Shyam Lal (8), and Richard- 
son and Smither, JJ. without deciding 
whether O. IX was applicable under O. XXI, 
r. 90, held that the effect of the dismissal 
of an application under r. 90 even for 
default was to confirm the sale under r, 92 
and hence an appeal lay to the lower Appellate 
Court, The present case is stronger than the 
case quoted. The order of the Court below 
dated the 24th November 1923 not only 
disallowed the petitioner’s objection but also 
confirmed the sale. In our judgment the 
order was passed under r. 92 and was, 
therefore, appealable. The present applica- 
tion invoking our interference under our 
revisional jurisdiction cannot be maintained. 


We are, in conclusion, asked by the learned 
Vakil for the petitioners to exercise our 
revisional jurisdiction by treating this applica- 
tion for restoration as one under O. XLVII, 
r. 1 or under section 151, Code of Civil Pro- 
ecdure. We are not prepared to adopt this 
course, Besides, if we are correct in the view 
that we have expressed, namely, that an 
appeal lies in this matter, we have no jurisdic- 
tion to interfere with the order of the Court 
below under section 115, Civil, Procedure Code. 

This rule accordingly fails and is discharg- 
ad with costs, Wo assess the hearing foo ab 
two gold mohurs, 

M. B. 

K. S. D, Rule dicharged. 


(8) 88 Ind. Cas. 598 ; 26 O, L. J. 168. 
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BHAWANI PRASAD MISIR v, RAM SUNDER 
ALLAHABAD HIGH COURT. 

SECOND CIVIL APPEAL No. 1456 oF 1922, 
February 12, 1924, 
Present :—Mr. Justice Daniels. 


BHAWANI PRASAD MISIR— 
- DEFENDANT-—-APPELLANT 
versus 
RAM SUNDER AND ANOTHER 
PLAINTIFF AND DEFENDANT— 
RESPONDENTS, 


# Civil Procedure Code (Act V of 1908}, O. XXIII, r. 3 
~- Agreement by defendant io admit plaintiff's claim on 
fulfilment of certain conditions—Agreement, whether 
amounts to adjustment--Defendant, how far bound. 


In a suit for redemption if was contended by the 
defendants that plaintifi was not the son of B 
through whom he olaimed buf was the illegitimate 
son of B's widow P. Plaintiff called ona D to prove 
his case and the defendants agreed that it the witness 
would eat' food cooked by P the suit should be decreed 
against them. This agrasament was reduced to 
writing by the Court and signed by the defendants. 
The witness having eaten food cooked by P, both 
the Courts below deoreed the suit. On second appeal: 


Heid, (1) that the agreement could not be treated 
ad an adjustment of the suit under O. XXIII, r. B of 
the Civil Procedure Code and no decree could be 
passed on it as it stood. 


(2) that the defendant was bound to this extent 
that he could not thereafter question the legitimacy 
of the plaintif. 


Second appeal from the decree of the 
Subordinate Judge, Jaunpur, dated the 14th 
August 1922. 


Mr. S. S. Sastry, for the Appellant. 
Mr. U. S. Bajpai, for the Respondents, 


*JUDGMENT.—This is a second appeal 
in a oase in which both Courts have declared 
the plaintiff ’s right to redeem certain mort- 
gages and directed him todo so. The plaint- 
iff claimed to redeem as the reversioner of 
one Badal and one of the main defences to 
the suit was that the plaintiff was not the 
son of Bhikha through whom he claimed but 
was the illegitimate son of Bhikha’s widow 
Musammat Pargashi. The plaintiff called 
one Dukharan Dube as a witness in support 
of his case. When this witness was called 
the defendants agreed that if the witness 
I O45 
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would eat kacheha food cooked by Musammat 
Pargashi the suit should be decreed against 
them. This was on the 14th December 1921. 
On the same date the agreement of the par- 
ties was reduced to writing by the Court and 
signed by the defendants including the pre- 
sent appellant Bhawani Prasad. Dukharan 
expressed his willingness to eat foot cooked 
by Musammat Pargeshi and arrangements 
were made for food to be cooked by her and 
eaten by the witness on the following day, 
On that day the appellant made a further 
statement that if, after Musammat Pargashi 
had cooked the food, the plaintiff would serve 
ib to the witness he was willing that the suit 
should be decreed. This was duly done and 
the witness ate the food. On the same day, 
before the case was decided, the appellant put 
in a written application resiling from his 
agreement and alleging that owing fo the 
witness having lived in Bombay he had 
ceased to be particular in caste matters, 
Both the Courts below have found that the 
defendant had no good ground for resiling from 
the agreement and should nob be permitted 
to do so, The case was, therefore, decreed in 
accordance with the agreement. 


The defendant appeals fo this Court and 
the plea pressed on his behalf is, that the 


- agreement in question did not amount to an 


adjustment of the suit under O. XXIII, r. 3, 
and that the willingness of the witness to eat 
food cooked by Musammat Pargashi could at 
most only be conclusive on the particular 
point it was directed to establish, namely, the 
plaintiff's legitimacy. At most, therefore, this 
issue should have been decided in favour of 
the plaintiff and the other issues should have 
been decided on evidence. Apart from 
authority, I should have been disposed to 
accept the view taken by the Courts below. 
There seems no reason, in the nature of things, 
why an agreement of this kind should not be 
treated as a lawful agreement and why a 
party who makes it should not be bound by 
it. The authorities of this Court appear to 
me, however, to be against it. The leading 
ease cited is that of Muhammad Zahur v. 
Cheda Lal (1). In that case the parties 
agreed that if a particular statement was to ba 
found in a bond in the possession of a witness 


(1) 14 4.141; A. W. N. (1892) 3; 7 Ind. Cas. (N, 
B.) 460. 
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the Court should decres the suit but should 
otherwise dismiss it. My. Justice Straight and 
Mr. Justico Knox who decided thecase held 
that the agreement could not be treated as an 
adjustment because no decree could be passed 
on the agreement es it stood. Something still 
remained to be done before a decree could be 
passed, namely, it had to be ascertained whe- 
ther the statement in question was in the 
agreement or not, This is exactly parallel to 
the present case. No decree could have been 
passed on the agreement in this case as it 
stood. The Court had still to ascertain the 
willingness of the witness fo eat the food 
which Musammat Pargashi cooked. Although 
cases in which a party has agreed that the 
suit should be dismissed if the other party 
fakes an oath in particular form are not 
precisely parallel they also tend in the same 
direction. In several such cases, e.g., Moyan 
v. Pathukutii (2), and Parbhu Dayal v. Jamil 
Ahmad (3) it has been held that, even ifa 
party agrees that a suit should be dismissed, 
the oath taken can only be conclusive of the 
particular matter stated by the witness. Such 
agreements have not been treated as adjust- 
ments under O. XXIIT, 1.8, In the state of 
the authorities, I .must hold that the defend- 
ant-appellant was bound to this egent that 
he could not, thereafter, question the legiti- 
macy of the plaintiff, and is must be held to 
have been definitely decided against him that 
the plaintiff is the legitimate son of Bhilkha. 
The other issues must be decided on the 
merits. 

. I accordingly set aside the decrees of the 
Courts below and remand the case ‘under 
O. XL, x. 23, for decision of the remaining 
questions at issue. Costs here and heretolore 
will abide the result, 

K, S. D, Appeal allowed, 
Case remanded. 
(2) 91 M. 1; 17 M. L. J. 545; 8 M. L. T. 98. 


(3) 64 Ind. Cas. 646; 44 A. 117; 19A. D. J. 911; 
(1922) A. I, R. (A.) 160. 
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CALCUTTA HIGH COURT. 


APPEAL FROM ORIGINAL DECREE No 
174 oF 1991, 


February 6, 1924. 


Present :—Mr, Justice Newbould and 
_ Mr. Justice B. B. Ghosh, 


HARI CHARAN DAS AND ANOTHER— 
PLAINTIFFS —~APPELLANTS 
VeTSUS 
TARAPRASANNA SEN AND OTHERS 
DEFENDANTS-——RESPONDENTS, 


Pleadings—Defendant, ‘whether can set up new cases 
in apptal—Principal and Agent—Money paid under 
directions of anviher—-Payment, whether creates agency. 


A defendant cannot be allowed to make outs new 
casa in appeal altogether different from the case 
which he made tut both in hia written statement and 
ja his evidence before the Trial Court. [p. 357, ool. 1.] 


The fact that monsy is paid by 4 to B under 
the direotion of C would not make B the agent of C, 
It must be proved that C intended that the money 
should be paid to B on behalf of C and that B accepted 
the money as payment on bohalf of C. [p. 357, 
cols. 1 and 9.] 


Appeal against the decree of the Subordinate 
Judge, 1st Court, District Backergunge, dated 
the 30th April 1921. 


Babu Girija Prosanno Rai Choudhuri (with 
him Babu Nilkanto Ghosh), for the Appellants. 


Babu Basanta Kumar Bose (with him Babu 
Bepin Chandra Bose), for the Respondents- 
Defendants Nos. 2 and 3. 


Babu Gunada Charan Sen (with him Babu 
Surendranath Das Gupia 11), for the Res- 
pondent-Defendant No. t, 


A 


JUDGMENT, —This is an appeal agains 


the dicision of the Subordinate Judge, first 
Court, Barisal The plaintiffs brought a suit 
to recover a sum of Rs, 6,500 with interest, 
They obtained a decree for Rs, 2,000 with 
interest and have appealed against this 
decree, The defendant No. 1 has filed a 
cross-objection on the ground that the suit 
should have been dismissed as against him. 

The plaintiffs’ case at the trial was as fol- 
lows:—Tarini Kumar Gupta and another pur- 
chased at auction-sale in execution of a decree 
certain properties belonging to the estate of 
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Syed Obidulla Choudhuri. The defendant No.2 
is a borother of Syed Obidulla Choudhuri who 
is now deceased and defendant No. 3 is the 
wife of defendant No, 2. After this purchase 
the auotion-purchasers entered into a contract 
to sell those properties to the second and 
third defendants for Rs, 6,000. That contract 
was entcred into on the 28rd February 1912 
and at that time Rs, 1,000 was paid as earnest- 
money. The plaintiffs were the tenants of 
land in the property sold on temporary lease 
and thoy were anxious that the defendants 
Nos. 2 and 3 should obtain the property and 
grant them a permanent lease, The defendant 
No. lis the Sadar Naib of defendants Nos. 2 
and 8, The plaintiffs entered into negotiations 
and arranged to pay the sum of 7,250 rupees 
for a lease,the understanding being that defend- 
ants Nos, 2 and 3 should re-purchase the prop- 
erty and then grant them a patta. In view of 
this arrangement they paid, on the 15th Febru- 
ary 1914, corresponding to the 8rd Falgun 1820, 
the sum of 6,500 rupees to the first defendant, 
the understanding being that this money should 
be paid at once to the auction-purchasers. It 
transpired, however, that the auction-purcha- 
cors had already agreed to sell the property to 
other persons named Durga Charan Das and 
Kali Charan Das, and, as a matter of fact, a 
deed of sale in favour of thase persons was 
executed on the 16th February 1914, When 
the plaintiffs ascertained ‘that the money 
could not be paid to the auction-purchasers 
they agreed to its being retained in order that 
a suit might be brought for specific perform- 
anoo of the orignal contract of sale, and 
they then demanded a receipt from the first 
defendant which was granted by him and in 
that receipt he undertook to re-pay the money 
after the final disposal of the suit ifit should 
geil. The suit was brought and it was finally 
dismissed on appeal by the High Court on the 
9th August 1917. The plaintiffs, therefore, 
claimed this sum with interest at six per cent. 
per annum from that date. In their plaint they 
asked for this relief against the defendant 
No. lonly. But they joined the second and 
third defendants as pro forma defendants 
apparently anticipating that defendant No. 1 
might raise the defence that he acted 
as agent for the other defendants and 
thenin the suit heard in their presence it 
might be possible to obtain relief against 
them in the alternative, But the plaint as 
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framed asked for no relief against defendants 
Nos, 2 and 8 except on the contingency that, 
should the Court hold on the evindence and the 
circumstances of tho case that defendants 
Nos, 2 and 8 also ought to bə liable, 
then a decree might be granted against 
them, The written statement of defendant 
No, 1 denies all the principal allegations 
of the plaintiffs. He denies that any money 
was paid to him or that the receipt 
for 6,500 rupees filed with the plaint was 
signed by him. He alleges, however, that a sum 
of 2,000 rupees was paid to the defendant No, 2 
by the plaintiffs and others for the purpose 
for which the sum of 6,500 rupees was alleged 
fo have been paid. The learned Subordinate 
Judge hasheld that the sum of 2,000 rupees 
and no more was in fact paid by the plaintiffs 
to this defendant and that he is bound to 
re-pay this sum. 

We have been through the whole of the 
evidence and we are unable to agree with the 
finding of the learned Subordinate Judge that 
the plaintiffs have failed to establish their 
case as to the payment of 6,500 rupees. The 
learned Subordinate Judge has dealt with this 
part of the case very shortly and has not dis- 
cussed the evidence at length. The plaintiffs’ 
story is that the plaintiff Hari Charan Das 
paid 5,000 rupees and Rup Chandra Das 1,500 
rupees, The principal point found against this 
story is that the accounts produced by Hari 
Charan Das show that onthe 2nd Falgun, 
when he left home with the money, he had 
not 5,000 rupees. We have examined the ac- 
counts and we are unable to hold that they 
support this finding, The accounts filed are 
accounts which were not written up daily but 
at intervals of few days; with reference fo 
the poriod near the alleged payment of the 
money we have the accounts of the 28th 
Magh, the 8rd Falgun and the 9th Falgun. 
The account of the 28th Magh shows that the 
cash in hand at that date was 8,840 rupees, 
and itis argued and the learned Subordinate 
Judge has held that as the account showed no 
oradit entries previous to the 3rd Falgun no 
money could havo been received between the 
28th Magh and 2nd Falgun, In our opinion, 
that is not the correct inforence that should 
be drawn. The accounts appear to us to be 
accounts kept by a man who did not keep his 
accounts regularly. Ab intervals he wrote 
up his accounts, and when he wrote 
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them up he wrote on the day that he 
wrote the accounts the transactions of the 
previous days without showing their actual 
dates. It seems unlikely that there should be 
no transaction for four or five days, and then on 
the fifth or sixth day a large number of trans- 
actions, if the accounts really show only the 
transactions of the dates on which the aceounts 
were written. Further, it was the duty of the 
defendant No.1, if he questioned these ac- 
counts, to cross-examine Hari Charan on them 
and give him an opportunity of explaining 
how he came to be in possession of 5,000 
rupees on the 2nd Falgun. Not only was no 
such question put to him but no question was 
put to him suggesting that the accounts were 
not genuine. On the evidence we hold that 
these accounts are genuine and that, far from 
contradicting the plaintiffs’ story, they are 
strong corroborative evidence. 


Then, another reason given for disbelieving 
the payment of 6,500 rupees is that it is im- 
probable that sucha large payment would 
have been made without the plaintiffs’ secing 
that it was actually paid to Tarini Kumar 
Gupta. But we have it from the defendants’ 
own evidence that, at any rate, the sum of 
2,000 rupees was paid without a receipt being 
taken until some days later. If the defendant 
No. 1 could be trusted with 2,000 rupees, it is 
not unlikely that he should have been entrust- 
ed with the larger sum of 6,500 rupees. 


Further, we have the evidence of the receipt 
itself, This receipt was witnessed by a pleader 
practising at Barisal named Ganga’ Charan 
Das Gupta. He was examined for the plaint- 
iffs and his story is that he was asked by the 
plaintiff's agent to sign the receipt said to 
have been given by Tara Prasanna Sen and 
he signed it, Though Tara Prasanna Son was 
not present ab the time he never at any time 
subsequently asked Tara Prasanna whether 
he had signed it or not. This pleader was 
then living at Tara Prasanna’s house. If this 
story is true fhe pleader was guilty of serious 
unprofessional conduct. But in any case as 
regards the evidence of the receipt itself it 
seems very improbable that the plaintiffs 
would have got this receipt signed by this 
pleader if it were a forgery. The case of 
defendant No, 1 on bis evidence is that, though 
he did not sign this receipt, he signed anothor 
receipt for 2000 rupees under the direction of 
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defendant No. 2. It was not suggested in the 
crossé-examination of any witness that the 
receipt for 2,000 rupees had been granted; nor 
was any attempt made to support the defend- 
ants’ case on this point by other evidence 
than his own, though he says that these facts 
were made known to two pleaders one of whom 
is dead, but the other might have been called, 
The learned Subordinate Judge came to no 
finding as to whether this receipt was genuine 
or not, But he has held that if it be genuine 
there was some conspiracy between the plaint- 
iff’s and defendant No. 1. But that is no- 
body’s case. 

Then as regards the payment of the money, 
itis the plaintiffs’ case that this sum of 
Rs, 6,500 was brought to Barisal in silver 
coins and was kept that night at the house in 
charge of the keeper of the hotel where he 
stayed, No attempt was made to tess the 
truth of this story by cross-examination. One 
would have thought, having regard to the fact 
that this money must have weighed over two 
maunds, there would be ample material for a 
searching cross-examination, as to how it was 
conveyed to the hotel and from the hotel to 
Tara Prasanna, The natural inference to 
draw is that the defendants’ legal advisers 
omitted to cross-examine the witnesses on 
this point for fear that such cross-examination 
would have the effect of strengthening the 
plaintiffs’ case, Ib is suggested that ib is un- 
likely that the plaintiffs would have kept so 
much money in charge of the hotel-keeper, a 
man of no substance, and that they would pre- 
fer to keep it with their pleader or zemindar 
who live at a short distance, Having regard 
to the habits and customs of these people we 
see nothing improbable in the story. {t 
appears from the evidence that, though the 
money was made over to the hotel-keeper’ i 
charge, the plaintiffs or members of their 
party themselves slept on the chest in which 
the money was kept. 

It isfurther urged, having regard to the 
negotiation as to re-purchase of the property 
the plaintiffs would have paid the money far 
earlier. The only evidence we have as to the 
actual contract between the defendants Nos. 2 
and 8 and the auction-purchasers is contain- 
edin the plaint filed by defendants Nos, 2 
and 8 inthe suit for specife performance. 
As that suit failed, we cannot hold that the 
plaint gave an accurate account of the con- 
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trach, and it is hard to draw an inference as 
to the probability or improbability of the 
conduct of the plaintiffs in the present suit 
when we do not know what the conditions 
were. But we think there is nothing im- 
probable thatthe plaintiffs, though ready 
to pay the money for the purpose stated, did 
not pay it until too late having regard to the 
frequency of delay in these matters ; and it is 
not improbable that, when the plaintiffs dis- 
covered that there was danger of the proporty 
baing sold fo somebody else, they made a 
special effort and collected the money in the 
hopes of inducing the auction-purchasers by a 
large cash payment fo sell the property as 
they desired. 


For the above reasons, we hold on the facts 
that the plaintiffs did pay the sum of 
Rs, 6,500 to the defendant No. 1 and that the 
defendant signed the receipt, exhibit 1, and 
undertook to re-pay the money on the failure 
of the suit for specific performance, 


On behalf of defendant No. 1 it is urged 
strongly before us that, even on these findings of 
fact, we should hold that the defendant No, 1 
is not liable as he acted as agent on behalf 
of defendants Nos. 2 and 3. But this is nob 
the case which the defendant tried te make on 
his evidence. In paragraph 4 of his written 
statement he denied having any authority to 
make the contract or receive the money meu- 
tioned in the plaint. No issue was framed on 
the question whether the defendant No. 1 
acted as agent or not, His case now rests on 
the evidence of the plaintiffs themselves and 
some other witnesses to the effect that the 
money was paid to Tara Prasanna upon the 
verbal order of defendant No. 2. Wedo not 
think that defendant No. 1 can make out this 

yoso having regard to the case he made both 
“win his written statement and in his evidence 
before the Court, He is not entitled to say, 
" I have not received the money ; buh if I did 
receive it lam not accountable for it.” Ib 
was not the plaintiffs’ case that he acted as 
agent of defendants Nos. 2 and 3 and their 
evidence as to the circumstances under which 
the money was paid is not necessarily contrary 
to their case that the defendant No. 1 did not 
receive the money as agent of defendants Nos. 2 
and 8, The mere direction to the plaintiffs 
to pay the money to defendant No, 1 would 
not alone make the defendant No, 1 the 
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agent ol defendant No. 2. Ib would be neces- 
sary to prove that defendant No, 2 intended 
that the money should be paid to defendant 
No. 1 on behalf of defendant No. 2, and alsa 
it is necessary to show that defendant No. 1 
accepted the money as a payment on behalf 
of defendant No. 2. Further, if defendant 
No, 1 had received the money on behalf of the 
other defendants it would have been entered 
in the estate accounts. Itisin evidence that 
defendant No. 1, who is no longer a servant of 
defendants Nos. 2 and 3, is in possession of the 
accounts in which this payment would have 
been entered, if it had been a payment on 
account of the estate, These accounts haye 
not been produced by him, 


We should have taken serious notice of the 
conduct of the pleader Ganga Charan Das 
Gupta since, on his own evidence, it is impossi- 
ble to avoid the conclusion that he actedin a 
manner unworthy of his profession in signing 
the document purporting to have been executed 
by another person without any knowledge or 
without any attempt to ascertain whether 
that document was a genuine document or 
not. But, having regard to the time that has 
elapsed, nearly ten years, since this matter 
occurred we do not think it necessary to 
pursue if any further. 


The result is that this appeal is decreed. 
The plaintiffs will obtain a deeree for the full 
amount claimed by them, that is, Rs. 6,500 
with interest at six per cent, per annum from 
the 10th August 1917 to this date. The 
decretal amount will carry interest at six per 
cent. per annum until payment. As against 
defendants Nos, 2 and 3 the appeal is 
dismissed, 


The plaintiffs will get their costs in this and 
in the lower Court from defendant No. 1. 
The defendants Nos. 2 and 3 respondents will 
a costs of this appeal from defendant 

0. 1. 


The cross-objection is dismissed. 
K, S. D, Appeal accepted. 
Cross-objection dismissed, 
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STAMP REFERENCE IN 8. A. No. 478 oF 1993, 


February 14, 1924, 
Present :-—Mr. Justice Piggott, 


KANDHAILYA OJHA AND ANOTRER— 
PLAIN¢IFFS— APPELLANTS 
VeTSUs 
Musammat JAGRANI KUER — 
DEFENDANT— RESPONDENT, 


Gourt-Fees Act (VII of 1870), s. % (4) (c)—-Suit for 
declaration of plaintiff's right and injunction against 
defendani—Value for purposes of jurisdiction and 
Court-fees—Court-fee payable—Suits Valuation Act— 
(VII of 1887), s 8. 

Tn a suit by reversioners against a Hindu widow in 
possession of her deceased husband's property for a 
deolaration of the plaintif’s right and for an injuno- 
tion restrainiog tho defendant from wasting the prop- 
erty, the Court.fee payable must ba computed accord- 
ing to the amount at which the relief sought is 
valued in the plaint. [p. 360, col, 2.] 

In such a suit the plaintiffs are entitie! to state 
the value to them of the relief olaimed and the Court. 
fea payable must ba calculated; according to the 
amount at which the relief sought is thus valued, 
they are not entitled to puta high valuation on the 
plaint for purposes of jurisdiction and thus obtain an 
adjudication on the matter from a Court of superior 
grade while at the same time asking fora different 
and much lower valuation for the purposes of Court. 
fees. [p. 860, col. 1.] 


Dr. M, L. Agarwala, for the Appellants, 

Mr. U. 5. Bajpai, for the Respondent, 

Office Report.—The suit giving rise to 
this appeal was brought by reversioners 
against a Hindu widow for the following re- 
liefs — 

(a) It may be held that the plaintiffs have 
a right and a perpetual injunotion may be issu- 
ed by the Court to the defendant restraining 
her from wasting the debt realized or that 
may be realized in future. 

(b) Any other relief which the Court may 
think just and proper with reference to the 
` gircumstances of the plaintiffs may be granted 
fo them. 

(c) The costs of the suit may be charged to 
the defendants. 

The suit was valued for purposes of jurisdic- 
tion ab Rs. 3,038-7-0, but a Court-fee of Rs, 10 
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was paid, apparently for a declaration, and 12 
annas for injunction, which was valued sepa- 
rately at Rs. 10 only. This valuation of the 
relief for injunction is arbitrary which is not 
admiseible by law. Practically, the suit is for an 
injunction restraining the widow defendant 
from committing waste and as such is gov. 
erned by section 7, clause 4 fd) of the 
Indian Court-Fees Act of 1870, read with 
section 8 of the Suits Valuation Act of 
1887. The value of the property in suit 
being given as Rs. 3,038-7-0 for purposes 
of jurisdiction is the value which determines 
the value for payment of the Court-fee. It 
being so, the Court fee payable on the plaint 
comes to Rs. 180-. Deducting Rs. 10[12]- 
already paid there is a deficiency of Rs, 169-4 
payable by plaintiffs-appellants for the Court 
of first instance. $ 


The Court of first instance dismissed the 
suit. The plaintiffs then appealed to the 
lower Appellate Court which Court, too, upheld 
the decree of the first Court They then 
preferred this second appeal. In each of the 
two Appellate Courts they valued their appeal 
at Rs, 3,0388 and paid only Rs. 101195, as 
Court-fee. For reasons stated above, the 
memorandum of appeal in each Court was 
deficiently stamped by Rs. 169-4-0. 


The result is that the deficiency payable 
by the plaintiffs appellants forall the three 
Courts is Rs. 169-4-0 X 3, equal to Rs, 507- 
12-0, 

Dr, M, L, Agarwala :—I shall object to this 
report. It appears to read section 8, Suits 
Valuation Act, upside down, 


Objection by Dr. M, L, Agarwala:—The suit 
is for declaration and injunction to restrain a 
Hindu widow from wasting the reversion. The 
value of the reversion is indicated aed. 
Rs. 3,038-7-0 and of the injunction as Rs. 10, ~ 


As their Lordships of the Privy Council 
observe in 85 Caloutta, 202, “the value of the 
action must mean the value to the plaintiff.” 
In a suit by a reversioner to restrain waste, 
one cannot puta figureon “the value to the 
plaintiff,” because the plaintiff may get nothing 
in the end, even if he succeeds,as the person who 
is the nearest reversioner at the death of the 
widow will get the estate and that may not be 
the plaintiff. The relief for injunction cannot, 
therefore, be even roughly valued, or, at the 


Von, 79) 


KANDHAIYA OJHA v. JAGRANI KUER 


most, ib can be said to be incapable of valua- 
tion, so as to attract the provisions of Article 
17 (vi) of the second Schedule of the Court- 
Fees Act. 

Office Report. Taxing Oficer——The objeo 
tion rais ed by the learned Counsel for 
appellants is cheifly based on a Privy Council 
judgment reported in Phul Kumari v. Ghan- 
shyam Misra (1), but I submit, that the facts 
of that caso are distinguishable from the facts 
of the case before you. This case was all 
along treated by the frst Court as well as by 
the second Court as one for an injunction 


p> Testraining the defendants from committing 


d 


waste, (Please see tho first sentence of the 
judgment of the Subordinate Judge and also 
the first sentence of the judgment of the Dis- 
triot Judge), Assuming that the case was for 
declaration aod injunction, as the learned 
Counsel admits, even then the Court-feeleviable 
on the plaint will be ad valorem on the juris- 
diction value of the suit according to a ruling 
of this Hon'ble Cours reported in the Jag- 
eshra v. Durga Prasad Singh (2), Consequently 
from which ever point of view the relief 
sought by the plaintiffs may be judged, the 
Court-fee payable on plaint will be ad valorem 
on the value of the property in suit, 


Submitted for favour of decision and order, 


Objection from Dr. M. L. Agarwala :— 
I still maintain that the value to the plaintiff 
is the test of Court-fees. In a suit for in- 
junction to restrain waste by a widow in poss- 
ession, the plaintiff does not claim anything 
for himself or to deprive the widow of any 
property. 

Taxing Officer:—To me the learned 
Counsel's argument seems equitable. On the 
other hand, such rulings as may be held to 

gar on the point appear to be rather against 
him. I feel I must trouble the Hon'ble Tax- 
ing Judge with this and must refer to him for 
decision, 

The following judgment was delivered by 

Piggott, J :—This matter }as been laid 
before me as Taxing Judge, in order that [ 
may pronounce an opinion as to the amount 
of Court-fee legally payable by the plaintiffs 


(1) 850. 202;70.L.d. 86; 12 0. W. N. 169 ; £0 
Bom. L. 8.1;6A.0.5.10; 17 M. L. J. 618; 2 M. 
TL. T. 506 ; 14 Bom. L. R. 41 :135 I. A. 22 (P. C.) 

(2) 24 Ind. Ons. 679 ; 12 A. In J. 644 ; 36 A. 600. 
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in the Court of first instance, as also on their 
memorandum of appeal to thelower Appellate 
Court and in second appeal to this Court, 
There is a certain ambiguity about the word- 
ing of the plaint, although not, in my opinion, 
a material ono. The suit was one by rever- 
sioners to the estate of a deceased Hindu 
against his widow in possession of the same, 

Tha relief sought is in the following words :— 


“Ts may be held that the plaintiffs havea 
right and a perpetual injunction may be issued 
by the Court fo the defendant restraining 
her, ete.” 

If stress be laid on the fact that the 
words are ‘it may be held,’ and not ‘it 
may be declared,’ then this is a suit to obtain 
an injunction, classified in section 7 of 
Court-Fees Act (No. VII of 1870) under clause 
4 (d). On the other hand, in stating the valu- 
ation of the suit, the plaintiffs used the follow- 
ing language :— 

“For purposes of jurisdiction the suit is 
valued at Rs. 3,038-7-0 and a Conrt-fee of 
Rs. 10 is paid. The relief for issue of injunc- 
tion is valued at Rs. 10 and a Court-fee of 12 
annas is paid on it.” 


If stress be laid on the wording of tho above 
paragraph, then it must be held that the 
plaintiffs themselves have treated the suit as 
one for a declaratory decree in which conse- 
quential relief is also prayed. In that case 
suit must be classified under clause 4 (c) of 
section 7 aforesaid. In either event, the Court- 
fee payable must be is computed according to 
the amount at which the relief sought is 
valued in the plaint. In arguing the case for 
the appellants Dr. Agarwala started with the 
assumption that, in so far as the suit was one 
for a declaration, it was subject to a fixed fee 
of Rs. 10 under Article 17 of the second Sche- 
dule to the Court-I’ees Act (No, VII of 1870). 
Be then took up the relief sought by way of 
injunction as if it had been claimed in a separ- 
ate suit and contended that the plaintiffs had a 
perfect right to value this particlar relief as 
they pleased, and, further, that in the present 
instance it was not unreasonable for the plaint- 
iffs to put the value of this relief by way of 
injunction as low as Rs. 10, He referred in 
argument to clause 6 of Article 17 in the 
Schedule aforesaid. This provides a fixed fee 
of Rs. 10 for every other suit where it is not 
possible to estimate at a money value the 
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subject-matter in dispute which is not other- 
wise provided for by ‘this Act. This is the 
fundamental fallacy in the argument of the 
learned Counsel for the appellants. Whichever 
way the plaint of this suit be looked ab, it is 
one otherwise proved for by the Act. Ibis 
either a suit to obtain an injunction, or it 
is a suit to obtain a declaratory decree in 
which consequential relief is prayed. The 
argument for the appellants is sofar cor- 
reot.that the plaintiffs in such a suit are enti- 
tled to state the value to them of the relief 
claimed and the Court-fee payable must be 
calculated according to the amount at which 
the relief sought is thus valued. These pro- 
visions, however, must be read subject to seo- 
tion 8 of the Suits Valuation Act(No, VII of 
1887). What the plaintiffs in a suit like the 
present are not entitled to do is fo put a high 
valuation on the plaint for purposes of juris- 
diction, and thus obtain an adjudication on the 
matter from a Court of superior grade, while, 
at the same time, asking for a different and 
much lower valuation for the purposes of 
Court-fees, This is precisely the point which 
was considered by a Bench of this Court in the 
case of Jageshra v, Durga Prasad Singh (2). 
It is quite true, as was contended by Counsel 
for one of the parties in the above case, that 
the intention of the Legislature is that parties 
should first value their suits for purposes of 
Court-fees and, when this has been done, the 
valuation for purposes of Court-fee will, in all 
cases falling under the operation of section 8 of 
the Suits Valuation Act, be the same for pur- 
poses of jurisdiction. The present case is, 
beyond question, one to which the section 
above referred to applies, If the plaintiffs 
had. stated that the value of the declaration 
and of the accompanying injunction was to 
them little more than nominal, if, for instance, 
had fixed upon Rs. 100 as the value of the 
declaration and Rs. 10 as the value to them 
of the further injunction, or if, treating the 
suit as one simply for an injunction, this being 
_ the substantial relief claimed, they had put a 
valuation of only Rs. 10 on the relief sought, 
I should not be prepared to say that they 
would not have been within their rights ; but 
in that event the suit would have been filed 
in a Court of subordinate jurisdiction to that 
which actually entertained and disposed of 
it. The plaintiffs committed themselves to 
the statement that they valued the suit ab 
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Rs. 8,038-7-0, plus a further sum of ‘Rs, -10 
as the separate valuation placed upon the 
relief claimed by way of injunction. Under 
these circumstances, they‘are not, in my opin- 
ion, entitled to contend that the relief sought 
in the suit asa whole had been valued by 
them in the plaint at Re. 10 only. I 
uphold and affirm the report of the Stamp 
Officer, The plaintiffs-appellants must make 
good the deficiency shown in the said report 
and I allow them one month’s time within 
which to do so. ; 4 
K. $. D. Order accordingly. 


CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE DEOREE 
No. 2722 oF 1920, 


February 22, 1994, : 


Present :—Mr. Justice Suhrawardy and i 
Mr. Justice Chotzner, 


MAHIMJAN BIBI-—PLAINtTIFy— 
APPELLANT 
VErSUS 
MIR RAHIM ALT AND OTHERS—— 
DEFENDANTS— RESPONDENTS, 
Muhammadan Law—~Wagt—Mutwalli, powers and 
position of —Morigage of waqt property, whether valid 
~- Necessity-Onus. 


A muiwall has no power under the Muhammadan 


= 


Law to mortgage or transfer the wagf property. or . 


any portion of it without the leave of the Kazi or of 
the Court. Sucha tranfer is under the law void. 
[p. 861, col. 2.] 

Shama Charan v. Abdul Kabeer, 80. W. N. 165 
reference to. is 


The curator of a wakf whether called mulwalli or 
sajjadanashin or by any other name, is merely a 
manager. [p. 861, ool. 2.] 


Vidya-Varutht Thirtha v. Balusamt Ayyar, 65 Ind. 
Cas. 161; 48 I. A. 302; 44 M. 881; (1991) M. W. N. 
449 ; 41 M. L. J. 346 ; 8 U. P. L. R. (P. 0.) 62 ; 15 L. 
W. 78; 80 M. L. T. 68; B P. L. T. 945; 26 0. W.N. 
587; 24 Bom. L, R. 699; 90 A. L. J. 497: (1922) AʻI. 
R. (P. 0.) 123 (P. O.); Abdur Rahim v. Narayan Das 
Aurora, TL Ind. Gas. 646; 28 O. W. N. 121; (1928) A. 
I, R. (P, 0.) 44; 17 L. W. 509; 82 M. L. T. 153; 44 M. 
D. J. 624; 25 Bom. D. R. 670; (1928) M. W: N. 441; 
88 O, L, J. 242; 50 0. B29 (P. 0), followed. 
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Whore an attempt is made to dent: a mortgage 
for purposes foreign to the necessary purposes of the 
wakf the whole mortgage fails. 


` For an advance of money otherwise than to satisfy 
the legitimate nesds and purpose of the wakf, no part 
ot ‘the property held in wakf is chargeable either by 
the settlor or by the Court. 


It is well-eatablished in law that the exercise of a 
particular power must the considered in connection 
with the condition under which the power has been 
conferred. The Mutwalli in this oase could only 
mortgage the Wakf property if it was necessary for 
the purpose of the Wakf. The onus, therefore, lies 
heavily upon the mortgages to prove the existence of 


any such necessity. [p. 862, col. 2.) 


Moonshee Golam Ali v. Sowlantoonissa, W. R. (1864) 
242, distinguished. 


Appeal against the decree of Additional 
District Judge, Bakergunge, dated the 16th 
June 1920, affirming the decree of the Sub- 
ordinate Judge, 1st Court, of that district, dated 
the 80th April 1919. 


Babu Ram Chandra Mazumdar (with bim 
Babus Abinash Chandra Guha and Sarat 
Chandra Dutt), for the Appellant, 


Babu Gunada Charan Sen (with him Babu 
Someshwar Mukerji), for the Respondents, 


JUDGMENT —This is an appeal by the 
plaintiff in a suit for a declaration that the 
mortgage by defendant No. 2 of the 
properties in suit fo defendant No, 1 is void 
and not against wakf estate, of which defend- 
ant No, 2 is the Mutwall, One Kamal Sherif 
executed a wakfnama on the 4th November 
1892 and appointed his two sons by his 
_ two wives as Mutwallis in respect of his Wakf 
Jtoperties which were devided into two 
parts, each Mutwalli holding one half, 
The defendant No. 2, was thus the 
Mutwalli of one half of the Wakf properties in 
which the plaintiff and some other 
defendants were beneficiaries. Defendant 
No. 2 mortgaged the Wakf properties to one 
Sasi on the ilth August 1906. On the 
31st May 1911 he mortgaged the same 
properties to one Kast and out of the consi- 
deration for this mortgage he liquidated the 
first mortgage, On the 13th February 
1914 he mortgaged, the Wakf properties for 

1 Ow 46 
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the third time for Rs, 3,000 to defendant 
No, 1 and paid off the second mortgage. It is 
beyond controversy that a Mutwalli has no 
power under the Muhammadan Law to mort- 
gage or transfer the Wakf property or any 
portion of it without the leave of the Kazi or 
the Court. Such a transfer is under the law 
void: Shama Churan v. Abdul Kabeer (1). 
The power and liability of a M utwalli have 
been authoritatively setitled in the recent casa 
of Vidya Varutht Thirtha v. Balusami Ayyar 
(2), which has been followed by their Lord- 
ships of the Judicial Committee in the more 
recent case of Abdur Rahim v. Narayan Das 
Aurora (8), These cases lay down that the 
curator of a Wakf whether called Mutwalli or 
Sajjadanashin or by any other name, is 
merely a manager. The facts of the case of 
Abdur Rahim vy. Narayan Das Aurora (8) 
are very similar fo those of the present 
case, There also the previous Mutwalli 
had mortgaged the Wakf property and 
fhe mortgagee in execution of a decree in 
the suit upon the mortgage obtained posses- 
sion of the Wakf property. The subsequent 
Mutwalls brought a suit for declaration that 
the alienation by the previous Mutwalli was 
not binding on the Wakf and so far was void. 
This contention was successful and their ` 
Lordships stated the fundamental principle 
which governs the handling of Wakf pro- 
perties under the Muhammadan Law as 
follows :— Where an attempt is made to 
grant a mortgage for purposes foreign to the 
necessary purposes of the Wakf, which is 
therefore as such unsustainable, the whole 
mortgage fails.” They added: “Their Lordships 
are of opinion that for an advance of money, 
otherwise than to satisfy the legitimate needs 
and purposes of the Wak, no part of the prop- 
erty held in Wakf is chargeable either by the 
settlor or by the Court. This is in accord 
with the view taken by this Court in the case 


(i) 80. W. N. 158. 


. (2) 65 Ind. Cas. 161; 48 I'A. 809; 44 M. 881; gos) 
M. W. N. 449: 41 M. D. J. $46; 94 PDR 
62:15 L. W. 78; 80 M. L. T. 66; TERN ae ae 
O..W.N. 537; 34 Bom. L. R. 629 ; 20 A. L. J. 497; 
(1922) A. I. R. (P.0,) 123 (P.O). 


(8) T1 Ind. Cas. 646; 28 C. W. N. 121; (1923) A. I. 
R. (P.0.) 44 17 L. W. 509 82 M. In T. 158; 44 M. L. J. 
624 : 25 Bom. L. R. 670 ; (1928) M. W. N. 441; 38 0; 
L. J. 242; O. 0. 829 (P.O). 
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of Nimai Chand Adhya v. Golam Hoessin (4) 
where the Muhammadan Law as found in the 
original texts has been expounded in detail. 
This being so, the only question that needs 
our consideration is whether the mortgage 
challenged in this suit was made for the 
purposes of the Wak, or, as the Judicial 
Committee put it, to satisfy the legitimate 
needs and purposed of the Wakf. In the 
Wakjfnama there is a provision to the follow- 
ing effect: “The Mutwalli or the Mutwallis 
may, if necessary, grant permanent orMourashi 
potiahs in respect of any of the Wakf pro- 
perties or of any part thereof. He or they 
may also, if necessary, borrow money by 
mortgaging any of the Wakf properties or 
any part thereof.’ Under this deed the 
power of the Mutwalle to mortgage Wakf 
properties is limited only to such cases where 
it may be necessary to borrow money. Both the 
Courts below have taken the view that, where 
power is given to a Mutwalli to mortgage a 
Wakf property, though saddled with a condi- 
tion, the mortgagee who advances the money 
in good faith is not bound to satisfy himself 
that the condition precedent to the exercise of 
the power of the Mutwalli to mortgage the 
Wakf estate isin fact established ; and they 
* have relied on the case of Moonshee Golam Ali 
v. Sowlantoonissa Bibee (5), It is nob neces- 
sary in this case to consider the correctness of 
this decision as it is obviously distinguishable 
from the present case, There the mortgagor 
‘was empowered under the trust-deed to sell 
any part of. the trust property where such 
course was deemed advisable in the interests 


of the trust property. In such a case it may- 


be urged that when the Mutwallc considers it 
advisable to sell a pari of the Wakf property 
in order to buy another and more profitable 
property the creditor has no means of ascer- 
taining what the Mutwalls’s real intention is, 
He has to rely upon what the Muiwallé tells 
him. Butin the present case the Mutwalli 
is vested with a restricted power to be 
exercised only when it becomes necessary in 
the interest of the Wakf to borrow money. 
Though the case of Golam v. Sowlantoo- 
nissa (5), is distinguishable from the present 
case on the facts, we may point out that it 


(4) 8 Ind. Cas, 358 ; 87 C. 179 ; 110. L. J. B17 ; 14 
O. W. N. 535. 
(b) W. R. (1664) 242. 
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has never been followed and has not even 
been considered in the numerous cases that 
have come up both before the Courts in 
India and the Privy Council; and if it is 
examined in the light of the principles laid 
down in the decided cases, it may be 
dificult to support. The Courts below 
have not enquired into the question whe- 
ther defendant No. 2 was under the ne- 
cessity of borrowing money ab all. No such 
necessity appears to have been even suggested, 
We have been asked by the learned Vakil for 
the respondent to remand the case for an en- 
quiry on this point but after a careful consi- 
deration of the proceedings and the entire 

evidence in the case, we are of opinion that no 

useful purpose willbe achieved thereby. In 

the first mortgage to Sasi in 1906 the object 

for which the money was borrowed was 

stated to be the payment of Rs. 900 for the 

puachase of certain property by him, In the 

second mortgage to Kast, the purpose for 
which the money was borrowed under the first 
mortgage is stated to be the fateha of the 

plaintiff's father and other necessities, This 

is wholly inconsistent with the first mortgage. 

In the third deed of mortgage which is the 

subject of this suit the only object mentioned 

was the satisfaction of the previous mortgage, 

There is no evidence to show that at the time 

of the execution of any of these mortgages the 

Mutwalli was under the necessity of borrow- 

ing money to carry onthe administration of 

the Wakf estate. It has been argued on be- 

half of the respondent that if the mortgage- 

deed recites the necessity for a loan the morb- 

gagee is not bound to enquire into its authenti- 

city. Weare not much impressed by this 
contention. It is well-established in law that 

the exercise of a particular power must be} 
considered in connection with the condition 
under which the power has been conferred. ' ~ 
The Mutwalli in this case could only 
mortgage the Wakf property if it was necessary 
for the purpose of the Wakf. The onus is, 
therefore, heavily upon the mortgages to prove 
the existence of any such necessity and we are 
of opinion that he has failed to discharge it, 


It is, however, argued thatthe burden is 
upon the plaintiff to establish that there was 
no such necessity. We think it is ne part of 
the plaintiff's duty'to prove a negative proposi- 
tion, We, therefore, hold that both th Courts 


Von. 19) 


KANHAIYA V, KANHAIYA LAL 


below have erred in the view of the law they 
have taken and that this appeal must be 
decreed, 


In the result, the decree of the Courts below 
are set aside and the plaintiff’s suit decreed, 
As it has been found that the defendant No. 1 
advanced this money in good faith we direct 
that each party do bear bis costs in all the 
Courts. 


M. B. 


K. 8. D. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Civil REVISION No, 49 oF 1928, 
February 19, 1924. 


Present :—Mr. Justice Walsh and Mr. 
Justice Ryves, 


KANHAIYA alias MOTI LAL—OBsEOTOR 
Versus 
KANHAIYA LAT: OPPONITE-PARTY, 


Civil Procedure Code (Act V of 1908), 0. XL, r. 1— 
Succession Certificate—Courl, whether can appoint 
Recetver— Reviston—High Court, whether can interfere 
—Conditional or provisional order, appeal against. 


There is no right of appeal against an order 
which is either conditional or provisional and does 
not eventuate in a final order. [p. 864, col. 1.] 


It is not competent for a Court sitting as a Succes- 
sion Certifioate Court working the provisions of the 
Succession Certifloate Aot, to entertain an application 
for the appointment of a Receiver. [p. 365, col. 1] 


In re Baijamna Bat, 11 Ind. Oas. 634; 18 Bom. L. 
R. 487; 36 B. 20; Asadals Chowdhury v. Mahamad 
~ Yossain Chowdhury, 86 Ind. Cas. 177; 48 0. 986; 20 0. 
~~ W. N. 1009, distinguished. 
While the general provisions of the Civil Procedure 
Code do not apply to » Court administering the 
Suocoession Certificate Aot, they do apply to the High 
Court sitting as such and the High Court oan interfere 
in revision if the Court below exercises a jurisdiction 
whioh it does not possess. [p. 865, ool. 1] 


Civil revision from an order of the District 
Judge, Cawnpore, dated the 20th March 
1923. i 
“Dr. K. N. Katju and Mr. Indu Bhushan 
Banerji, for the Applicant, 

Mr, P. L. Banerji, for the Opposite Party. 
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JUDGMENT. —This is a very pretty 
legislative knot, A dispute has arisen between 
two alleged members of a family over an 
apparently substantial estate left by Musam- 
mat Basanti, the widow of Bansidhar, deceased. 
Some portion of the property consists of 
uncollected rents, that is to say, arrears of 
rent, and also of rents accruing due from the 
occupiers of various tenancies held under the 
deceased. Musammat Basanti madea Will, 
which, if it is a valid Will, can, on proper pro- 
ceedings being taken, be admitted to probate, 
The present applicant, in September 1922, 
applied for œ succession certificate under 
the Succession Certificate Act, claiming to 
be the legal representative of the deceased 
lady, and that he was desirous of collect- 
ing the rent from the tenants, who would 
be protected in paying their rents to 
him in the event of bis obtaining a  succes- 
sion certificate from the Court. Nor could 
heobtain æ decree in any suitagainst the 
tenants for rent due to the deceased’s estate 
without producing a sucsossion certificate in 
the Trial Court, Unfortunately, as is too often 
the case, this comparatively simple piece of 
machinery for obtaining the necessary certifi- 
cate ina kindof summary way, for which 
purpose the Succession Certificate Act of 1889 
was elaborately devised, hung fire, and owing, 
either possibly to the Court below having more 
work to do than it could geb through, or to its 
failure to recognise the urgency of summary 
applications of this kind, the month of 
February 1923 arrived, five months having 
elapsed during which nothing whatever was 
done, One can understand the applicant 
after such delay looking round to see how 
best he could secure that which he really 
wanted. He complains in the application, with 
which we now have to deal, that these rents, 
or some of them, are being improperly with- 
held and are becoming time barred, or in dan- 
gor of becoming time barred. It is a fact that 
the provisions of the law enable a person in 
such a position fo protect himself if he is pro- 
perly advised. The applicant could have brought 
suits within the period allowed by limitation 
against all the debtors, and could have either 
asked the Court to postpone granting decrees, 
if he was entitled to decrees, until he had 
obtained the necessary certificate, or applied 
to the Certificate Court, as an urgent matiter, 
fo expedite the proceedings which had been 
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already pending, as wehave said, five months. 
Unfortunately, he seems to have been badly 
advised, or ab any rate advised to take the 
novel procedure which has been accepted by 
the lower Court, and we have to deal with the 
matter as it stands. On the 28rd of Febru- 
ary 1923 he applied for the appointment of a 
Receiver to the Court in which the succession 
certificate matter was still pending. He made 
that application against the objector who was 
objecting to his obtaining a succession certifi- 
cate, and each party filed a statement 
containing their views of the merits, 
and a perusal of these documents shows 
thab the real dispute was between these two 
persons as to who was to collect the rent, and 
the applicant objeated to the objector being 
allowed to collect rent unless he gave 
adequate security, he being a person in a 
Native State, and, generally, according to the 
applicant's allegation, not to be trusted and 
impecunious. On that footing the applicant 
was desirous to have the appointment of a 
Receiver, and the Court has acceded to that 
view of the matter, and without actually 
appointing a Receiver has given the objector 
the option of giving security. Nobody can 
doubt that if the application had been made 
in a pending suit, ib was a reasonable applica- 
tion to make, and that on the merits if was 
both plausible and attractive. But we have 
to decide whether it was an application which 
the Court below had any right to entertain at 
all, The matter being novel and difficult, 
the objector has brought it before this Court 
both by way of appeal and by way of revision. 
With regard to the right of appeal, it 
seems to be established by a course of deoi- 
sion in this Court that there is no such right 
whore the order of the Court below is either 
conditional or provisional, and does not even- 
tuate in a final order. The substantial 
matter, therefore, which we have to decide is 
whether we have jurisdiction to entertain the 
revision which challenges the jurisdiction of 
the lower Court to entertain this application. 
Taking for convenience sake the latter con- 
sideration first, it is-argued by Mr. Pearey Lal 
Banerji in defence of the order, that O.XL, r. 1 
of the Code of Civil Procedure which contains 
the whole of the law in India with reference 
to the appointment of Receivers, is not now 
under the Code of 1908, whatever it was be- 
fore, confined only to cases in which a suit is 
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pending. He cites in justification of that 
view the case of In re Bat Jamnabai 
(1), in which it was held that a Receiver 
might be appointed in an application made 
under section 12 of the Guardians and 
Wards Act. Section 12 of the Guardians 
and Wards Ach enables the Court under 
that Act to make orders for the protes- 
tion of the property, and seation 141 of fhe 
Code of Civil Procedure applies to the provi- 
sions of the Code generally to all proceedings 
in any Court of Civil Jurisdiction, so far as they 
can be made applicable. A similar view has 
been taken in the case of Asadalt Chowdhury v. 
Mahommed Hossain Chowdhury (2), with 
regard to an application under section 93 of 
the Bengal Tenancy Act, These cases, however, 
do not cover the whole ground. Itis neces- 
sary to consider the scope of the Succession 
Certificate Ach in order to see whether the 
general provisions of the Civil Procedure Code 
can be worked or introduced into the machi- 
nery under the Succession Certificate Act, or, 
in other words, whether section 141 of the 
cone of Civil Procedure can be made applic- 
able, 
provision within a very small compass 
enacted for a specific purpose. The title 
desoribes it as “ an act to facilitate the collec- 
tion of debts on successions, and afford 
protection to parties paying debts to the 
representatives of deceased persons.’ Beo- 
tion 1 (4) provides that œ certificate is net to 
be granted in respect of any debt in which a 
right can be established by probate under 
two Acts specifically mentioned. It so 
happens that neither of these cases apply to 
the Will of Musammat Basanti, which is a 
Will governed by the Probate and Admini- 
stration Aob, but undoubtedly Letters of 
Administration with a copy of the Will annex- 


ed could be obtained of her Will within the +=- 


meaning of the latter part of section 1 (4). It 
is, therefore, doubtful whether itis a case in 
which the Court hsd any right to grant a 
cortificate at all, The procedure appears to us 
to be very carefully presrcibed and restricted. 
Where assistance from the Code is required, 
it is introduced by an express enactment, for 
example, in section 6 governing the verificà- 


(1) 11 Ind. Cas. 554; 12 Bom. D. R. 487; 86 B. 20. 


pe 


~ 


The Succession Certificate Act is a. 


ar 


r- 


(2) 36 Ind. Oas. 177 ; 43 0, 986 ;20 0. W. N. 1003. . 
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tion of the application. The provision for 
service and so on is contained in section 7, 
and there is no further reference to 
the Code except in section 19 (8) which 
applies section 141 (old section 647) only so 
fax asit relates to the provisions for reference 
and review contained in old Chapters 46 and 
47 of the Code. We, therefore, come to the 
conclusion that we cannot treat this Act 
as analogous to the other Acts, ike the Guar- 
dians and Wards Act and the Bengal Tenancy 
Act, to which the general provisions of the 
Civil Procedure have been held to apply, and 
that we are unable to see that section 141 can 
Pho made applicable to the Succession Certifi- 
cate Act except in so far as it is expressly 
introduced by section 19 (8), and also as a 
corollary by section 26 (3). The resultis that, 
in our view, it is not competent for a Court 
sitting as a Succession Certificate Court, work- 
ing the provisions of the Succession Certificate 
Act, to entertain an application for the ap- 
pointment of a Reeeiver, and that in doing so 
the Court below acted without jurisdiction. 
Mr. Pearey Lal Banerji, however, as a last 
resort, contended thatif this was so, the logical 
result was that none of the provisions of the 
Code of Civil Procedure would be applicable 
ab all, including section 115, known as the 
revision section, and that, therefore, we are 
prohibited by our own interpretation of the 
Succession Certificate Act from applying the 
machinery provided in section 115. The 
answer to this ingenious suggestion is in our 
opinion as follows:— We hold that the 
general provisions of the Code of Civil Pro- 
cedure do not apply to the Court below sitting 
as a Court administering the Succession 
Certificate Act, Butin our opinion they do 
apply to the High'Court sitting as such which 
| Lwested with jurisdiction to send for the 
-record in auy case decided by an inferior Court, 
and if it has acted without jurisdiction, to set 
aside its order. Finally, Mr. Pearey Lal 
Banerji contended that there was no decision, 
although the Court granted in sub- 
stance what he asked, We do not think it 
is necessary to go so far as to examine 
the ultimate decision of the lower Court in 
these proceedings. The difficulty arose at 
an earlier stage, The Court had no business 
to entertain this application at all. It ought to 


have thrown it out on the ground of absence. 


of jurisdiction. It could not have entertained 
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it without first deciding that it had jurisdiction 
to do so. It has so decided and in our view it 
has decided wrongly and, therefore, has exercis- 
ed a jurisdiction which did not belong to it. On 
these grounds the revision must be allowed 
and the order quashed. Under the circum- 
stances, both parties will pay their own costs. 
Let the record be sent back to the lower Court 
with a copy of this judgment and a direction 
fo such Court to proceed without delay to 
dispose of the application for a Succession 
Certificate, We are now in the year 1924, and 
this application which was started in 
September 1922 is still pending. We would 
impress upon the lower Court and all lower 
Courts the importance of dealing with summary 
and urgent matters as expeditiously as possi- 
ble. These continual delays, particularly in, 
what may be called, interlocutory machinery, 
are largely responsible for the complaints 
which are made about the general delay of 
litigation in this province. 


The appeal, of course, will be formally dis- . 
missed with costs including in this Court fees 
on the higher scale. 


K. S, D. Appeal dismissed. 


Revision allowed. 


CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE DECREE 
No. 2247 oF 1921, 


February 7, 1924. 


Present :—Mr. Justice Suhrawardy 
and Mr. Justice J. Chotzner, 


NHYAJADDIN AND oTHERS.--- 
DEFENDANTS-—-APPELLANTS 
VErTSUS 
AKAMAT ALI AND OTHERS—— 
PLAINTIFFS RESPONDENTS. 


Decree, construction of —Decree against joint tortfee- 
sors, nature of — Non-caecutable decree—Attachment of 
suit—-Death of dafendant—Sons, appointment of, as 
legal representatives—Major and minor sons—Guard- 
ian ad litem, omission to appoini—Deeree against 
major defendants whether legal—Civil Procedure, 
Sade any of 1908) O. XXII, r. 4, O. XXXII, 
rr. By 4. 


366 


NEYAJADDIN V, AKAMAT ALI 


A deores for recovery of possassion against a num- 
ber of joint tortfeesors is a joint deoraa, inseparable 
and undivisible. 


A Gourt should not pass a deorea which cannot be 
givan effect to. 


Plaintiffs sued for recovery of possession of certain 
plots of land against seven defendants alleging that 
they had been dispossessed by defendants Nos.4, 6 and 
7. The first Gourt declared the plaintiffs’ title to two 
plots but dismissed their olaim for possession, which, 
however, was deoread on appeal. It appeared that 
defendant No. 1, having died during the pendency of 
the appeal his heirs were brought on the record bub 
that five of these heirs were minora and no steps were 
taken for their proper representation. The Appellato 
Court passed a deorae against tha major defendant 
and declared thas the minors would nat be bound by 
this decreas as they were not properly represented in 
the appeal. The other defendants appealed to the 
High Gourt: 


Held, that the appeal before the lower Appellate 
Court could not prossed in tha absence of the repre- 
sentatives of the deceased dafandant and no decree 
could be made under the circumstances. 


Kali Dayal Bhattacharjee v. Nagendra Nath 
Pakrashi, 54 Ind. Cas. 822 ; 24 0. W. N. 44; 800. 
J. 917, followed. 


Walian v. Banke Behari Pershad Singh, 30 0. 1021 
(P.O); 30 I. A. 184; 7 0. W. N. 774; 5 Bom. L. R. 
822 ; 8 Sar. P. ©. J. 612, distinguished. 


Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Tipperah, dated the 
24th June 1921 reversing the decree of the 
Offg. Munsiff, 7th Court, Comilla, dated the 
ist May 1920, 


Babu Bhupendra Kumar Roy, 
Appellant. 

Babu Sasadhar Roy (Sr), for the Res- 
pondent. 


JUDGMENT.—In this case the plaintiffs 
brought a suit for recovery of possession of cer- 
tain plots of lands against seven defendants on 
the allegation that the defendants Nos. 6, 
4&7 had' dispossessed the plaintiffs from 
them by wrongly recording themselves in the 
Record of . Rights. The first Court declared 
the title of the plaintiffs to two plots (Nos. 959 
and 960 of the batwra map) but dismissed 
their claim for recovery of khas possession 
holding that, in the circumstances of the case, 
the plaintiffs might have relief in a guit for as- 
certainment and recovery of rent of the lands, 
On appeal that decree has been set aside and 


for the 
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the lower Appellata Court has passed a decree 
in favour of the plaintiffs for khas possession of 
those plots. Ib appears that during the penden- 
cy of the appeal before the Appellate Court 
defendant No. 1 Ahamuddin died and his heirs 
were brought on the record five of whom were 
minors. It further appears that these minor 
children of the defendant No. 1 were not pros 
perly represented in the suit, no steps having 
been taken under O. XXXII, Code of Civil Pro- 
cedure, The learned Subordinate Judge passed a 
decree as against the major defendants in these 
words: The appeal is accordingly decreed 
with costs. The minor children of late 
Ahamud Ali (Ahmaduddin ?) will not be bound“ 
by this decree a’ they have not been pro- 
perly repesented in this appeal,” Some of the 
heirs of Ahamaddin and the other defendants 
have appealed to this Court and the ground 
taken on their beha'f is that the Court of. 
appeal below ought to have, in the circum- 
stances of this case, dismissed the appeal inas- 
much as if could notproceed under O. XXXII, 
r, 4, Code of Civil Procedure, in the absence 
of the minor heirs of defendant No. 1. who 
were not properly represented in the appeal. 
We think that this contention should prevail, 
The suit was for recovery of possession against 
a member of joint tortfeasors. The deeree, 
against the defendants is a joint deoree insepar- 
able and indivisable. It is nob the plaintiffs’ 
allegation that the defendants individually 
dispossessed them from different portions of 
the land, The question that has to be deter- 
mined in a case like this is whether the appeal 
can proceed in the absence of the representa- 
tives of the deceased party and whether a 
decree oan be made in favour of a party 
without the representatives of the deceased 
being placed on the record, This point was dis- 


cussed at great length in the case of Kali Dayal~ » 


Bhattacharjee v, Nagendra Nath Pakrashi (1): 
The same view has been followed in a recent 
case to which one of us was a party, namely, 
the case of Nagendra Lal Chowdhury v. 
Nezamat Ali (2), There the suit was brought for 
possession against two defendants, one of whom 
was a minor and not properly represented. It 
was held that the suit would not be decreed as 
against the other defendant, Itis argued on 


(1) 54 Ind. Cas. 282; 240. W. N. 44; 800. L J. 
217 


(2) 300. 1021 (P.O); 30 LA. 182; 70. W.N. 
747; 5 Bom. L. R. 822: 8 Sar. P. C. J. 612. 


Von, 79] 


NOHAR AHIR V, PARTAB AHIR 


behalf of the respondents that this defect is 
covered by sections 99 and 100 (c) and ought to 
be condoned as it does not vitiate the decision 
of the lower Appellate Court, nor has it pro- 
duced error or defect in the decision of the case 
on the mertis. We do not think that the 
. defect in this case is such as can be overlooked 
‘on any ground, legal or equitable, The effect 
of the decrees that is passed by the lower 
Appellate Court in this case is that it can be 
executed as against some of the defendants 
whereas it will not be executed as against the 
others. The plaintiff, therefore, is not entitled 
in thig:case to get Khas possession of the 
plots in suit, The decree of the Court below 
has become infructuous, and it is one of the 
principles of law that a Court should not pass 
a decree which cannot be given effect to. 
Reliance has been placed by the respondents 
on the case of Walian v. Banke Behary 
Pershad Singh (2), The facts of that case are 
very different from those in the present case. 
There an application was made for the ap- 
pointment of the mother as guardian of the 
minor. The mother appeared on behalf of 
the minor and her appearance was accepted as 
representing the minor, The Judicial Committee 
of the Privy Council, in those circumstances, 
held thab the mere omission to record the 
order appointing the mother as guardian 
was not fatal to the suit, We are of 
opinion that in the present case the ommis- 
sion to have the minors represented by a 
guardian is fatal to the hearing of the appeal 
and the decree of the lower Appellate Court 
cannot be sustained, 


The result is that the decree passed by the 
lower Appellate Court is set aside and that of 
the Court of first instance restored. The par- 

es will bear their costs here as also in the 
~vourt of appeal below. 


K, 8. D. Appeal accepted, 


(2) 800.1021 (P.0.)30 I. A. 182;7 O.W. N. 
T74; 5 Bom. L. R. 822 ; 8 Sar. P. O. J. 512. 
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ALLAHABAD HIGH COURT, 
SECOND O1vIL APPEAL No, 792 oF 1922, 
November 15, 1923, 


Present +—Mr. Justice Sulaiman, 


NOHAR AHIR—DEFENDANT— APPELLANT 
VErsUs 
PARTAB AHIR—PLAINTIFR —~ 
-~RESPONDENT, 


Jurisdiciton—Civil or Revenue Court —Sutt for 
declaration of right to joint tenancy—Second Appeal 
Fresh evidence, whether can be admitted. 


A suit for a deolaration that the plaintiff is a joint 
tenant with the defendant and entitled to joint poss- 
ession with him is cognizable exolusively by the 
Civil Court. 

Bhup v. Ram Lal, 11 Ind, Cas. 968; 8 A. Le d, 
1009 ; 88 A. 795; Jagan Nath v. Ajudhia Singh, 17 
Ind. Cas. 876; 85 A. 14; 10 A. L. J. 408, followed. 


Fresh evidence cannot be admitted in second 
appeal especially where it was not tendered in the 
lower Appellate Court and no application was made 
for tendering it in the High Court. 


Second appeal from the decree of the 
Subordinate Judge of Azamgarh, dated the 
15th February 1922. 


Mr. S. 8. Sastry, for the Appellant, 
Mr. Iqbal Ahmad, for the Respondent. 


JUDGMENT .—This is a defendant's ap- 


peal arising out of a suit for joint possession of 
the plaintiff's share in certain tenancy lands. 


The main defence put forward on behalf of 
the defendant was that these lands were not 
joint tenancies at all but belonged exclusively 
to the defendant and that the plaintiff was the 
defendant's sub-tenant, 

The Court of first instance dismissed the 
plaintiff’s suit but on appeal the decree has 
been set aside and the suit for joint possession 
decreed. 


It was admitted that, prior to the institution 
of the present suit in the Civil Court, the 
defendant No, 1 brought a suit in the Reve- 
nue Court for ejectment of plaintiff Pratab 
under section 58 of the Agra Tenancy Act 
claiming that Pratab was his sub-tenant. So 
far as the record before me goes, there is no- 
thing whatsoever to show what ultimately 
happened in the Revenue Court 
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Mr. Sastry on behalf of the defendant 
wanted to tender before me a certified copy of 
an order purporting to have been passed by 
the Revenue Court onthe 13th of May 1921 
showing that after the dismissal of the civil suit 
the Revenue Court had deöreed the suit, This 
order obviously was passed as early as the 
13th of May 1921. The appeal was not dìs- 
posed of by the lower Appellate Court till 
the 15th of February 1922, że., not till after 
nine months, The defendant made no attempt 
whatsover to tender this additional piece of 
evidence which was within his knowledge and 
power before the lower Appellate Court, nor 
was the attention of that Court directed to 
this matter. This not having been done, I am 
of opinion that it is now too late for the 
defendant to try to tender it in this 
Court. Under the circumstances, I am quite 
unable to hold that the decree of the 
lower Appellate Court was wrong, because of a 
certain order, a copy of which the defendant 
could have tendered, but which was not ton- 
dered, before that Court, It is also to be not- 
ed that there is no affidavit before me to 
show that that order of the Revenue Court was 
in fact the final order of the Revenue Court, 
For aught one knows, the matter might have 
been taken to a higher Court or may still be 
pending in the Revenue Court. I am, there- 
fore, not disposed to admit this fresh evidence 
in second appeal. No such prayer was made 
in the grounds of appeal, nor was any 
application filed for tendering fresh evidence, 
with notice given fo the defendant so that he 
may not be taken by surprise at the eleventh 
hour. 


On the record as it stands, there is notbing 
to show that the Revenue Court has passed 
any final decree in favour of the defendant, 
All that appears is that a suit was filed in 
respect of this very holding, and in that 
suit the present plaintiff clearly denied 
that there was any relation of landlord 
and tenant between the parties; and pleaded 
that the Revenue Court had no jurisiction to 
try the suit, The plaintiff's plaint as framed 
is a plaint which cannot be entertained by a 
Revenue Court at all, It asks for a declaration 
that the plaintiff is a joint tenant with the 
defendant and is entitled fio joint possession, 
Such a suit is cognisable exclusively by the 
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Civil Court. Vide Bhup v. Ram Lal (1) and 
Jagar Nath v. Ajudhia Singh (2), I am, there- 
fore, unable to hold that the Civil Court has 
no jurisdiction to entertain this claim, Fur- 
thermore, as a suit of this kind is nob cognis- 
able by a Revenue Court, section 10 of the 
Civil Procedure Code cannot apply, and I can- 
not hold that the Civil Court should have 
stayed proceedings in the civil suit, 


The learned Vakil for the appellant cited 
before me two cases whereit has been held 
that if, previous to the institution of the civil 
suit, a final decree had been obtained from a 
Revenue Court declaring the status of oneg 
party as the tenant of the other that deoree 
cannot be re-opened by the Civil Court, 
That, of course, is quite obvious. The Revenue 
Court is the proper Court for trying the ques- 
tion whether the relation of landlord and 
fenant exists or not. Once it has been found 
by that Court, namely, that such a relation 
exists it is not open to the party to come to 
the Civil Court and establish his proprietary 
title. That, however, is not the case here, and 
so far as ib appears no final decree has been 
passed in favour of the defendant. The rule 
of law laid down in Jaigopal Narain Singh v. 
Uma Dat (8) applies. 


The last point urged on behalf of the appel- 
lant was that the finding of the lower Appel- 
late Court that the holding was a joint holding 
of the parties was incorrect. The question 
was a pure question of fact. The learned 
Judge has disbelieved the entire evidence of 
tbe defendant. He has believed the evid- 
ence for the plaintiff and his witnesses, and 
there is also the presumption of the Hindu 
law in favour of the plaintiff, He has also 
found that the plots where the occupancy 
lands belonging to the plaintiff’s father. j 
finding cannot be interfered with in secona ^ 
appeal, 


The appeal is without force and is hereby 
dismissed with posts including in this Court 
fees on the higher seale. 


K, 8, D. Appeal dismissed. 
(1) 11 Ind. Gas. 268; 8 A. L. J. 1009; 33 A. 795. 
(2) 17 Ind. Oas. 876; 85 A. 14: 10 A. L. J. 403. 

(8) 10 Ind. Cas. 573; 8 A, L. J. 695 at p. 699. 
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CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE DECREE 
No, 1662 oF 1991, 


February 1, 1924, 


Present :—Mr. Justice Suhrawardy 
and Mr. Justice Page, 


SRISH CHANDRA PAL CHOWDHURY 
AND OTHERS—~PULAINTIFFS— 
APPELLANTS 


Versus 


DEBENDRA NATH SINHA ROY 
AND OTHERS—-DEFENDANTS— 
RESPONDENTS. 


Construction of document—Lease, darpatni— Rent 
fied in perpetuity—Darpatnidar agreeing to pay any 
new payments levied from Patnidar—Increase of rent 
—Patuidar, whether entitled to proportionate increase 
-—Hijusdem goneris, principle of. 


Under a darpaini lease in whioh the rent was fixed 
in perpetuity, the darpainidar undertook to pay in 
addition the road cess and publio works cess and ‘‘any 
other new amount or payment that may be fixed and 
whatever else was payable by the darpatnidar acoord- 
ing to law." On a re-settlement of the estate the rent 
was increased and the painidar sued the darpainidar 


to recover a proportionate amount of the increased 
rent: 


Held, that the darpatnidar was not liable to pay 
increased rent under the }Jease and the words “any 
other new amount or payment that may be fixed" 
must be interpreted ejusdem generis with the words 
* road cess and publio cass,” ato, 


Appeal against the decree of the Subordin- 
ate Judge, Zillah Nadia, dated the 80th of 
April 1921, affirming the decree of the Munsif, 
And Court, Krishnagar, dated the 23rd Decem- 

r 1920. 


Dr, Jadunath Kanjilal, for the Appel- 
lants :—The suit is one for rent and in res- 
peot of land within a temporarily settled 
estato.. The plaintiffs and defendants are 
all co-sharers, The suit is quite main- 
tainable. Defendant No. Lisa person who is 
not interested in paying increased rent, which 
is adverse to his interest. Section 148 does 
not apply to him. He could not be a party to 
suit against himself. Both Courts overlooked 
the Full Bench decisions. 

1 Gah T 


The whole question depends onthe inter. 
pretation of the contract, which is embodied 
in the terms cf the document. The suit relates 
fo land in a temporarily settled estate, There 
is nothing in the Act to prevent my exercising 
my right on the contraot, It is irrespect- 
ive of the Act and section 188, Bengal 
Tenancy Act, does not apply. Reads portions 
of translation of the document. Apart from 
the contract, I have alsoa right under sec- 
tion 191 and section 192 of Bengal Tenancy 
Act, This case illustrates that in a temporari- 
ly settled estate, the rent of the darpainidar 
can be altered. Moreover, by the terms of the 
contract, the rent is not altogether fixed in 
perpetuity. Reads the translation of a portion 
of the document, If I am bound to pay increas- 
ed revenue why should not, on all equitable 
principles, the man under bear the burden pro- 
portionally, An anomolous position may 
arise, when I may have to pay more than I 
receive. to Refers Hem Chandra v. Kali 
Prasanna (1), Raja Pramada Nath Roy v. 
Raja Ramani Kanta Roy (2), Jatindra Nath 
Choudhri v. Prasanna Kumar Banerjee (8), 
also Gopal Chunder Das v, Umesh Narain (4). 
Undoubtedly, section 148A does not apply to 
a pure case for enhancement, Altbough I get 
benefit under section 191 and section 192 but 
as the Judicial Committee pointed out in the 
last portion of their Judgment in Jatindra 
Nath Choudhri v, Prasanna Kumar Banerjee 
(3) that does not bring me under the Bengal 
Tenancy Act, 


Babu D. N. Bagchi, for the Respondents 
not called upon to reply. 


JUDGMENT. 


Page, J—This appeal arises out of a suit 
for recovery of rent alleged to be due. The 
plaintiff and the defendants are all co-sharers 
ina paini. The defendant No. 1 is also a 
darpatnidar in respect of these premises under 
the patnidars. The suit has been dismissed by 


(1) 26 0. 832 ; 18 Ind. Deo. (N.S.) 1188, 

(3) 120. W. N. 949;85 LA.78:85 O. 881;70. 
i. J. 139 ; 10 Bom. D. R. 66518 M G. J. 43:8 M. 
L, T. 151 tP. O0). 

(8) 8 Ind. Oas. 842 ; 88 OC. 270; 15 O. W.N. 74: 
M. L. T.1;180. L. J. 51;8 A. L.J. 1:18 Bom. 
R. 1°; 21 M. L J. 92 ; (1911) 2 M. W. N. 149 : 88 
. A. 1 (P. 0.). 
(4) 170. 695 ; 8 Ind. Deo, (N. S.) 1004, 
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both the Courts below on the ground that it is 
not maintainable in its present form, inasmuch 
asa suit for relief such as that claimed in 
these proceedings must be brought by all the 
co-sharers ; or, at any rate, it must be shown 
that the co-sharers who are made defendants 
and not joined as plaintiffs are so joined as 
defendants becausethey have refused to be 
joined as co-plaintiffs, The question before us 
is as to whether or not the view taken by the 
lower Courtsis correct in law. Dr. Kanjilal, 
who has argued the case with ingenuity, has 
urged that the decree of the Court below is 
wrong because the Court below has miscon- 
ceived the nature of the proceedings which 
the plaintiff has begun, His first conten- 
tion is that the plaintiff's claim is in- 
dependent altogether of the Bengal Tenancy 
Act and he urges that heis entitled to the 
relief which he claims under the terms of 
the contract between the painidar and the 
darpatnidar. Now, the facts are these, The 
estate isa temporarily settled estate, when 
the estate was re-settled an increase of rent 
was demanded of the Zemindar and the Ze- 
mindar has claimed, as we understand, from 
the painidar a proportionate sum in respect 
of the increased rent. Whether that increased 
rent was paid under fhe terms upon which 
that tenure was held we do not know and it is 
immaterial to enquire. Assuming that it was 
paid by the patnidar, the patnidar now olaims 
that he is entitled to recover a proportionate 
amount of such increased rent from the defen- 
dant No, 1, the darpatnidar under the regis- 
fered document which created the tenancy. 
This registered document has not been official- 
ly translated ; but the parties agreed that the 

material passages of this document provide, 
firstly, that the rent to be paid by the darpatni- 
dar is fixed for ever; secondly, “that the road 
and public works cesses which are now fixed 
or which may, in future, be fixed and any other 
new amount or payment that may be fixed, 
also whatever is payable by the darpainidar 
according to law, thesesums the darpaini- 
dar is Viable. to pay tous over and above 
the jama.” The validity of the first ground 
taken by Dr. Kanjilal depends upon the 
true construction of these passages. In my 
opinion, the above passages mean that the 
rent as rent is fixed for ever, but that the 
road cess and public works cess or any other 


rate or assessment of the same kind whether 

payable now or payable in the future will be 

paid by the darpatnidar to the patnidar, I 

come to this conclusion by applying the ordin- 

ary rules of construction which are applicable 

to such a clause as that before us: Whereas 

here, we find asum, like the sum fixed for 

rent, whichis specifically dealt with, and 

afterwards special terms followed by a gener- 

al clause, the general clause is taken to be 

referable to the subject matter specifically 

referred to immediately before it, or, in other 

words, the rule which is to be applied is the 
rule ejusdem generis. For these reasons; AN 
in my opinion, it was not permissible for the 
landlords to vary the rent which had been 
fixed under the fenancy by applying to the 
rent the general words which follow road-cess 
and public cess, eto., “and any other new am- 
ount or payment that may be fixed.” On the 
first point, therefore, the appellant fails. 

Dr, Kanjilal has, further, contended that if 
the landlord was not entitled to claim this 
increased rent under the contract of tenancy, 
it was inequitable that the darpainidar should 
escape paying his proportion of the increased 
rent which fell upon the patnidar. That may 
be unfortunate but in future the patnidar 
must be more careful to see that his legal 
rights are protected by the terms of the 
document through which he creates a tenancy. 
A mere moral claim cannot create a legal 
right. Therefore, in my opinion, the second 
ground upon which the appellant relies is 
without foundation. 

Dr. Kanjilal took up a third position, name- 
ly, that assuming that the plaintiff had no 
right in law or in equity to recover the 
sum as increased rent, he was entitled to 
recover the same as arrears of rent unde 
section 148-A of the Bengal Tenancy Act, aah 
that in such a case the claim would be outside 
the ambit of section 188. Whether this sum is 
to be regarded as arrears of rent or enhanee- 
ment of rent must depend upon the terms on 
which the tenancy was created. Having regard 
fo what I have already said with respect 
to the construction of the registered docu- 
ment of tenancy, it is clear that these sums 
are not arrears of rent because they are sums 
claimed in respect of rent which, under the ` 
contract as it stands, the landlords are not en- 
titled to recover. In these cireumstances, it ts 
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admitted by the learned Vakil that his claim 
must rest on section 192, Bengal Tenanoy Act. 
But in my opinion the right which he claims is 
not given to him under that section. The only 
right which is granted to him under section 192 
is conditional upon his fulfilling the conditions 
set out in sub.sections (a), (b), Elo has a right to 
apply to the Revenue Officer to fix a fair and 
equitable rent for the land in accordance with 
the provisions of the Bengal Tenancy Aot, 
Whether or not he has sucha right, it is not 
necessary for us to determine, because this is 
nota suit which is based upon a fair and 
equitable rent fixed by the Revenue Officer 
> after an application under section 192. It 
follows, therefore, that neither ab common 
law, nor in equity, nor under the Bengal 
Tenaney Act is the plaintiff entitled to recover 
the increased rent which he has claimed in 
this proceeding. The result must be that the 
appeal fails. Ibis to be observed, even assum- 
ing that the plaintiff had been able to estab. 
lish a claim under section 192, that the suit in 
its present form would not be maintainable 
by reason of the provisions of section 188, 
That would be clearly so on principle and it 
has been finally settled in that sense by the 
Judicial Committee of the Privy Council in 
Jatendra Nath Chowdhurt v. Prosanna Kumar 
Banerjee (3). In these circumstances, in my 
opinion, the appeal fails and must be dismissed 
with costs, 


Suhrawardy, J.—I agree. 
N. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 


_Siiconp Crv APPEAL No, 1493 oF 1998,” 


February 18, 1924, 
Present :—Mr, Justice Daniels, 


FAQIR MUHAMMAD— PLAINTIFR—~ 
APPELLANT 
Versus 
BHAGU KHAN AND OTHERS-~ 
DEFENDANTS— RESPONDENTS, 


Evidence Act (I of 1872), s 116—Tenant in possesion 
—Kabullyat in favour of third purty—LEstoppel—Con- 
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tract with mutual obligations—-Parties, rights and Ha- 
bilities of. 
Where o contract contains mutual obligations, a 


party who is unable to perform his part of the con- 
tract cannot exact performance from the other party. 


The mere execution of a Kabuliyat by person 
already in possession as tenant of a third party does 
not operate as an estoppel in favour of the lessor. 


Second appeal against the District Judge, 
Farrukhabad, dated the 19th July 1922, 


Mr. N, O, Vaish, for the Appellant. 


Mr. Saila Nath Mukerji, for the Respond- 
ents, 


JUDGMENT :—This is an appeal by the 
plaintiff Fakir Muhammad against the dis- 
missal of his suit for arrears of rent against 
the defendants under the following circum- 
stance, The three defendants, Bhaggu Khan, 
Abid Khan and Yakub Khan, are cultivating 
the plotin suit probably from the original 
occupancy tenant under a sub-lease for five 
years the term of which bad not expired. 
During the pendency of the sub-lease the 
occupancy tenant gave a lease of the same 
land to the plaintiff Fakir Muhammad. This 
lease was contrary to the provisions of 
section 85 of the Tenancy Act and it is not 
now disputed that it was illegal. The plaintiff 
however, got one of the three sub-tenants, 
Abid Khan to execute a Kabuliyat in his 
favour, In this Court he relies on section 116 
of the Evidence Act and urges that Abid Khan 
having executed a Kabuliyat in his favour is 
precluded from denying his title and, therefore, 
even though the suit might be dismissed 
against the other defendants it should have 
been decreed against Abid Khan, 


This argument is good so far as it goes but 
it does not entitle the appellant to succeed. 
Where a contract contains mutual obligations, 
a party who is unable to perform his part of 
the contract cannot exact performance from 
the other party. Admitting that a Kabu- 
liyat is sufficient to constitute a contract of 
tenancy [the point was left open in the Full 
Beneh case of Sheo Karan Singh v. Maha- 
raja Parbhu Narain Singh, (1)] the leseor 
is deemed to contract that be will give 


(1) 2 Ind. Cas. 211; 814.296; 6A. L. J, 167; 
6M. L. T. 347, 
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the lessee possession as a lessee, This the 
plaintiff cannot do, Abid Khan remained 
bound jointly with the defendants to pay rent 
to the original tenant from whom they were 
jointly holding. The Kabuliyat was a mere 
paper transaction and intended to strengthen 
the plaintiff's hand in the dispute regarding 
the validity of the plaintiff's lease, The 
estoppel relied on by the plaintiff can only 
operate against his tenani and a tenancy 
implies that the tenant has boen let into 
possession of the land by or on behalf of the 
landlord, Here the defendants have been in 
Possession throughout as sub-tenants of the 
occupancy tenant, The lawis thus stated in 
Mr, Ameer Ali's Commentary on section 116 
of the Evidence Act. 


“Where, however, the tenant being already 
tn possession has made an attornment or ac- 
knowledgment of the tenancy he may show 
that he did so through ignorance, mistake or 
the like,” 

In this view, the mere execution of the 
Kabuliyat by & person already in possession as 
tenant of a third party does not operate as an 
estoppel in favour of the plaintiff, 

I, therefore, dismiss the appeal with costs, 

K, 8, D. Appeal dismissed. 


l MADRAS HIGH COURT. 
Cıviı REVISION Petition No. 882 oF 1991, 
7 ` September 7, 1928. 


` Present :—Mr, Justice Spencer and 
Mr, Justice Devadoss, 


BURLA APPANNA AND ANOTHER— 
PETITIONEBRS—APPELLANTS 
VErsSUs 
ANALA LATCHAYYA AND oTHERS—- 
CoUNTER-PETITIONERS—RESPONDENTS, 


1 Letters Patent (Madras), clause 16—Civil Procedure 
Code (Act V of (1908), section 115—Madras Estates 
Land Act (I of 1908), sections 171, 112—Board of 
rin orders of——Revision—High Court, jurisdic. 
ion of. 


. The High Court will not interfere in revision 
under section 115 of the Qivil Procedure Cede with 
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an order of the Board of Revenue passed in the oxar- 
cise of its jurisdiction under seation 171 of the Mad- 
ras Estates Land Aot, ag another remedy by way of 
a Civil suit is provided in such a oage by section 178 
of the Aot, 


Por Spencer, J.:—An order of the Board of Revenus 
prased under seotion 171 or section 172 of the Madras 
Estates Land Act is nota judicial proceeding of a 
Court subordinate to the High Court and is not opan 
to revision by the latter under section 115 of the 
Civil Prooadura Code. 


Per Devadoss, J.—The Board of Revenue as suoh 
is not a Oourt exercising judicial functions subject 
to the appellate jurisdiction of the High Court but 
being a Civil Court when it acts judicially under 
section 171 or sootion 172 or any other section of the 
Madras Estates Gand Act, it ia subjeot to the revi- 
sional jurisdiotion of the High Court. 


Seotion 173 of tha Madras Estates Land Aot pro- 
vides a separate remedy by suit in a Civil Court and 
where that is the case there is no power of revision. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of 
the Board of Revenue, Madras, in Miscella- 
neous No, 1936 dated the 26th September 
1921, passed on the proceedings of the Revenue 
Officer, Ganjam, in O, P, No. 48, dated, the 
14th June 1921. 


Mr, B. Jagannadha Doss, for the Petitioners. 
JUDGMENT, 


Spencer, J.—This is an application to tha 
High Court to revise, under section 115, Civil 
Procedure Code, the proceedings of the Board 
of Revenue acting in the exercise of the powers 
vested in it by rule 21 of the rules made by the 
Local Government under section 215 of the 
Madras Estates Land Act, whereby the Board 
was constituted an appellate authority under 
section 171 for the purpose of hearing appeals 
trom decisions of Revenue Officers passed under 
section 169 in the Chapter relating fo Record 6 
Rights in Act I of 1908, Itis alleged that the 
Board of Revenue acted illegally in the exer- 
cise of its jurisdiction by dismissing the peti- 
tioner’s appeal without hearing him in person 
or by Vakil, 


It is a question whether the High Court can 
and should, in the circumstances of this case, 
exercise its revisional powers under the Civil 
Procedure Code, At the hearing of this peti- 
tion the respondents were not represented we 
have nob, therefore, had the advantage of 
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hearing arguments on both sides of this diffi- 
cult question. t 


Under the Rent Recovery Law in force in 
Madras before Madras Act I of 1908 became 
law, judgments and orders of Revenue Courts 
were specially exempted from revision by any 
higher authority (Vide section 76 of Act VIII 
of 65) and Felli Periya Mira v, Moidin 
Padsha (1), Appandai v. Srihari Jaishi (2) and 
Venkatanarasimha Naidu v. Suramma (8), 


By section 192 of the Madras Estates Land 
Act, section 622 of the Code of Civil Procedure 
of 1882 (corresponding to seation 115 of the 
* Code of 1908) has been made applicable to all 
suits, appeals and other proceedings of the 
Madras Hstates Land Act and, under sec- 
tion 115, the High Court has power to 
revise the decision of any Court subordinate 
to it when no right of appeal is provided. 
The question thus arises whether the Board 
of Revenue isa Court subordinate to the 
High Court for the purpose of this section. 
Section 8 of the Civil Prosedure Code defines 
what subordination of Courts means. The 
Board of Revenue is not included in this defini- 
tion. Neither does it answer the test of sub- 
ordination in section 195 (7) of the Criminal 
Prosedure Code, as appeals do not ordinarily 
lie to the High Court from its decisions. Nor 
is the Board of Revenue one of the Civil 
Courts over which the High Court exercises 
control by virtue of section 27 of the Madras 
Civil Courts Act, It is evident that when 
Civil Courts are mentioned in sections 172, 
173, 179 and 189 of the Estates Land Act, 
Courts which have power to try all sorts of 
Civil suits are designated, as distinguished 
from Revenues Courts which only have jurisdic- 
tion over the suits and applications detailed in 
~cthe Schedule to the Act. But the Privy 
Souneil bas heldin Néilmont Singh Deo v. 
Taranath Mukerjee (4) that Rent Courts 
passing decrees for rent under the Bengal Rent 
Act are Civil Courts for the purpose of the 
Civil Procedure Code of 1859; and under clause 
16 of the Letters Patent all the Civil Courts 
in the Presidency have been subordinated to 


(1) 9M. 382; 8 Ind. Deo. (N. S.); 627. 

(2) 16 M. 451; 5 Ind.;Dee. (N. S}. 1020. 

(3) 17 M. 298: 6 Ind. Dec. N, S, 206. 

(4) 90. 295; 120. L.R. 861; 91. A. 174:5 
Shome L, R. 120; 4 Bar. P. O. J. 892; 6 Ind. Jur. 547; 
4 Ind. Dec. (N. 5) 846 (P.C.), 
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the High Court. Following this ruling, the 
Caleutta High Court interfered in revision 
with the order of a Deputy Colletor passed in 
execution of a decree under the Rent Recovery 
Act: (See Chaitan Patjosi Mahapatra v, 
Kunja Behari Parnatk (5). 


From this it follows that Collectors and 
other Revenue Officers trying suits enumerat- 
ed under two heads in Part A of the Schedule 
are disposing of applications described in Part 
B are Revenue Courts in all cases where an 
appealis provided to the District Court, and 
are also inferior Civil Courts within the mean- 
ing of section 3 of the Civil Procedure Code 
because the High Court hears second appeals 
from the deorees of District Courts passed in 
appeals from such Court’s decisions and can 
revise the District Court's proceedings 
in cases where no second appeal i is provided. 
In has already been held in this Court in 
Paramaswami Aiyengar v. Alamelu Nathiar 
Ammal (6) that the High Court can revise 
an order made by Revenue Court in the 
course of trying a suit for rent, Further, 
these Courts are subject to the superintendence 
of the High Court by a virtue of the Letters 
Patent. 


It does not, however, follow that the Board 
of Revenue, when discharging the functions 
vested in it by the Government Notification 
No. 169 of April 5th, 1910, is a Court oxercis- 
ing judicial functions. 


Asan example it could not be contended 
for a moment that decisions of the Board of 
Revenue under sections 18 and 23 of Madras 
Act ILI of 1895, on appeal from orders made 
by Collectors upon claims to hereditary village 
offices, are open to revision by the High Court 
under section 115, Civil Procedure Code even if 
there were no specific provision in these sections 
as to the finality of the decisions. Section 21 of 
that Act, like section 189 of Act I of 1908, bars 
the original jurisdiction of Civil Courts, Again, 
we have been shown no authority for the 
theory that the Board of Revenue, when pro 
ceeding under sections 171, 172 and 205 of the 
Madras Estates Land Act, is subordinate to 
the High Court. As an instanceof the limita- 


(6) ae E Oan; 207 ; 880. 882; 15 0. W. N. 868; 
14 

(6) 49 Tad ` Cas. 11;42 M.76; 35 M DL. J. 633; 
9 L. W. 26 ; (1918) M. W. N. (107). 
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tion of the High Court’s powers of interference 
under section 115 I would cite the ruling in 
Manavala Goundan v. Kumarappa Reddi (7), 
that the High Court cannot interfere in re- 
vision with the procedings of a District Re- 
gistrar. Chatterjee v. Tribedy (8) is distinguish- 
able by the fact that, under the rules framed 
under the Caleutta Rent Aot, a Rent Con- 
troller has been constituted a Court of civil 
jurisdiction. Iam of opinion that we should 
decline to interfere with the order of the 
Board of Revenue in this case for three rea- 
sons. First, because the Board of Revenue’s 
order is not a judicial proceeding of a Court 
subordinate to the High Court; secondly 
because the powers vested in the Board 
of Revenue are powers of a revisional char- 
acter, as may beseen from section 172 and 
from the head-note to section 171, and the 
exercise of revisional powers by two indepen- 
dant authorities would lead fo inconvenient 
conflicts of jurisdictions: (Vide Ramaswami 
Naidu v, Subbarayalu Naicker (9), thirdly, 
because section 173 provides as eparate remedy 
by suit in a Civil Courts and because this 
Court has held in Iitiachan v. Vellappan (10), 
that where that is the case there is no power 
of revision. 

The petition is, for these reasons, dismissed 
without costs, 


Devadoss, J:—This is an application 
under section 115, Civil Procedure Code, to re- 
vise the order of the Board of Revenue, Madras, 
passed on a petition of appeal presented by the 
petitioner against the proceedings of the 
Revenue Officer who prepared a Record of 
Rights for Haripuram village in the Mandasa 
Estate, Ganjam District, under section 166 (1) 
of the Madras Estates Land Act, 1908, The 
petitioner appealed to the Board of Revenue, 
Madras, under section 171 of the said Act, and 
his petition of appeal was dismissed by the 
Board of Revenue without hearing him, It is 
this order of dismissal that is sought to be 
revised. Though the respondents are not 
represented here, it is but fair to observe that 
Mr, Jagannadha Doss who appears for the 
petitioner has brought to our notice all the 


(7) 80M. 326; 17 M. D. J. 818; OM, D. T. 267. 

(8) 68 Ind. Gas. 274; 26 0. W. N.78; 49 0. 523; 
(1923) A. L R. (O0) 427. 

(9) 82 Ind. Cas. 567; 3 L. W. 1 

(10) 8M. 484 ; 8 Ind. Deo. (NG) 381. 
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cases pro and con which bear on the points 
raised by him. 


Before considering whether this is a fib case 
for exereising rovisional powers it is neces- 
sary to seo whether there is revisional juris- 
diction in the High Court over orders passed 
by the Board of Revenue under Chapter 11 of 
the Madras Estates Land Act. Mr, Jaganna- 
dha Doss puts forward three contentions: (1) 
the Letters Patent of the High Court classi- 
fies all Courts into criminal and civil, and, 
therefore, a Revenue Court is included in the 
expression “ Civil Court’ and the High Court 
has, therefore, jurisdiction over the Revenue: 
Courts ; (2) the Board of Revenue, in exercig- 
ing jurisdiction under Chapter 11 of the Esbat- 
es Land Act, is a Civil Court, and, therefore, 
is subject to the revisional jurisdiction of the 
High Court; (3) section 192 of the Madras 
Estates Land Act makes the Civil Procedure 
Code applicable to proceedings under the Act, 
and, therefore, the High Court has appellate 
jurisdiction over the decision of the Board of 
Revenue. 


The first point is not supportable on any 
authority, It is a fallacy to say that, because 
the Letters Patent do not specifically refer to 
Revenue Courts, therefore, they are included in 
the expression ‘Civil Court.’ To use the term 

“ Court” with regard to revenue is a misnomer, 
but where they exercise judicial functions by 
virtue of the provisions of any enactment, 
they may be termed Courts. The appellate 
and revisional powers of the High Court may 
be sought in section 16 of 24, 25 Vic., Ch, 104, 
now section 107 of band 6 Geo, V, Ch. 61 and 
section 16 of the Letters Patent. It cannot be 
successfully contended that the Board of 
Revenue as such is a Court exercising judicial 
functions subject to the appellate jurisdiction | 
of the High Court. AL 

The next point is that the Board of Revenue — 
exercises judicial functions when it decides 
appeals under section 171 of the Madras 
Estates Land Act, and, therefore, is subject to 
the revisional jurisdiction of the High Court. 
Under Chapter II of the Estates Land Act, a 
Survey may be made and a Record of Rights 
may be prepared by a Revenue Officer in 
respect of an estate or a portion of an 
estate in certain cases specified in section 164 
and an appeal is provided against a record 
of such rights ; and section 172 gives power, 
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to the Board of Revenue to direct the revision 
of any Record of Rights or any portion 
of a Record of Rights. Does the Board of 
Revenues become a Civil Court by reason of its 
hearing an appeal from the order of the Reve- 
nue Officer ? Section 192 of the Act makes the 
Civil Procedure Code except certain sections 
applicable to proceedings under the Act. The 
Board of Revenue being governed in its pro- 
ceedings under the Madras Estates Land Act 
by the Civil Procedure Code becomes a Civil 
Court for the purposes of the Act. It is urged 
that, by section 16 of the Letters Patent, all 
Civil Courts in the Presidency are subject to the 


7 superintendence of the High Court and the 


Board of Revenue, beinga Civil Court when 
ib acts under the Madras Hstates Land Act, 
is subject to its revisional jurisdiction, If the 
Board of Revenue is a Civil Court for the pur- 
pose, however limited, so far as that purpose 
is concerned, itis subject to the jurisdiction of 
the High Court. The Estates Land Act does 
not give a right of appeal to the High Court 
from the orders of the Board of Revenue. 
The case relied on by Mr Jagannadha Doss do 
not help him materially. In Paramaswami 
Aiyangar v. Alamelu Natchiar Ammal (6), it 
was held that the High Court was competent 
to revise the order of the Revenue Court under 
section 115, Civil Procedure Code, which is 
made applicable to proceedings in Revenue 
Courts by section 192 of the Madras Estates 
Land Act. In another case Ramaswamy Goun- 
dan v. Kali Goundan (11), the same Bench 
which decided the case reported at page 
310 held that the revision petition to the High 
Court was competent because section 192 of 
the Madras Estates: Land Act rendered seo- 
tion 115 of the Civil Procedure Code applic- 
able to all suits, appeals and other proceedings 
under the Act even though section 205 

ereof gave a power of revision to the Board 
of Revenue and the Districh Collector ; but 
when the petitionor had previously applied to 
the Revenue Authorities and failed, the High 
Court would decline to exercise its discretion- 
ary power in revision, unless it was impera- 
tively called upon to do so to prevent mis- 
carriage of justice. In Nilamoni Singh v. 
Taranath Mukerjee (4) the High Court inter- 
fered in revision with the orders of the Deputy 
Commissioner transferring a decree for rent 
made by one Court to another, The learned 
Judges observe at p. 297: “If the orders 


INDIAN CASES 


375 


complained of are passed without jurisdic- 
tion, we think we have the power to inter- 
fere under section 15 of the Act of Parlia- 
ment constituting this Court.” Their Lord- 
ships of the Privy Council “ entirely agree 
with the view taken by the High Court 
of their own jurisdiction.” Vide also Chait- 
tan Patgodi Mahapaira v. Kunya Behari 
Patnaick (5). The Madras cases lay down 
that the High Court could interfere in revi- 
sion with the orders of the Collector under 
the Madras Estates Land Act, and the cases 
decided by the Calcutta High Court recognise 
the jurisdiction of the High Court to interfere 
in revision with orders passed by the Revenue 
Courts under the Bengal Rent Recovery Act, 
X of 1859. It was uniformly held under the 
Madras Rent Recovery Act, VIII of 1865, that 
the High Court had no jurisdiction to revise 
the order of the Revenue Court under section 
662 of the old Code, now section 115 of the 
present Code, vide Velli Peria Mira v. Moidin 
Padsha (1), Appandai v. Sarihari Joshi 
(2), and Venkatanarasimha Naidy v. Swramma 
(3). The present Estates Land Act has 
removed the bar placed upon the revisional 
jurisdiction of the High Court by section 76 of 
Act VIII of 1865, vide Ramaswamy Naicker v. 
Subbaroyalu Naicker (9). Section 205 of the 
Madras Estates Land Aot gives revisional 
powers to the Board of Revenue and Collect- 
ors, and if cannot be said that it has 
denied the same to the High Court, The 
Act specifically provides for appeals to 
the District Court in certain cases from the 
decisions of the Collectors and it follows that 
under section 100, Civil Procedure Code, a 
second appeal will lioin proper cases, and the 
provisions of section 115 will, therefore, apply 
to cases where an appeal would be incompe- 
tent. In Chatterjee v, Tribedi (8), the Calcutta 
High Court held that it had jurisdiction to 
interfere with the order of the Rent Collector's 
Court under section 107 of the Government of 
India Act on the ground that “the rules fram- 
ed by the Local Government under section 23 
of the Caloutta Rent Act, lay down that in all 
proceedings before them under the Act the Con- 
troller and the Prasident of the Tribunal shall 
have all the power possessed by a Civil Court 
for the trial of suits, See also rule 4 which says 
that in making inquiries under the Act, the 
Controller or the President of the Tribunal 
shall follow, as nearly as may be, the procedure 
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laid down in the Code of Civil Procedure for 
the regular trial of suits; the substance only 
of the evidence being recorded asin appeal- 
able cases,’ The question that is not free 
from difficulty is this: Is the Board of Re- 
venue, when if exercises jurisdiction under the 
Madras Estates Land Act, a Court from which 
appeals lie to the High Court or a Court sub- 
ject to its superintendence ? The subordina- 
tion of Courts is determined according to the 
Criminal Procedure Code, section 195, by the 
fact that appeals ordinarily lie from one Court 
to another. So far as I am aware, in no cate 
does an appeal lie to the High Court from the 
decision of the Board of Revenue. Section 15 
of 24 and 25 Vio., Ch. 104 and section 16 of the 
Letters Patent have been construed as giving 
jurisdiction to the High Court over all the 
Civil Courts of the Presidency. If that con- 
struction is correct, it necessarily follows that 
the Board of Revenue, being a Civil Court when 
it acts judicially under sections 171 or 172 or 
any other section of the Madras Estates 
Land Act, is subject to the revisional jurisdic- 
tion of the High Court. 


It is unnecessary to consider the third point 
in the view that I have expressed on the second 
point. Section 173 of the Madras Estates 
Land Act gives remedy to a person aggrieved by 
an entry in a Settlement Record prepared un- 
der sections 168 to 171, or by omission to settle 
a rent by way of suit in a Civil Court. Asa 
rule, the High Court does not interfere in 
revision with decreas or orders of Subordinate 
Courts when the party aggrieved has another 
remedy by way of appeal, suit or otherwise, 
On this ground the petition fails and is dis- 
missed, 


VN. V. Revision dismissed. 


N. H. 


SIND JUDICIAL 
COMMISSIONER’S COURT. 


FIRST CIVIL APPEALS Nos, 5 AND 6 OF 1999, 
October 15, 1923. 


Present :—My,. Raymond, A. J. C., and 
Mr. Rupchand Bilaram, A. J. O. 


GOBINDRAM VORHOMAL—APPELLANT 
VETSUS 
THE ASSISTANT COLLECTOR 
OF SHIKARPUR—RESPONDENT 
AND ~ 
KHUSHIRAM DEOOMAL—APPELLANT 
versus 


ASSISTANT COLLECTOR OF 
SHIKARPUR—RESPONDENTS. 


Land Acquisition Act (I of 1894), s. 238—Market. 
value, meaning of—Bêsi evidence, what is—Adapt- 
ability of agricultural land as building site—Compen- 
sation, basis for award of. . 


The market-value of land may be roughly des- 
oribed as the price that an owner willing, and‘not 
obliged, to sell might reasonably expect to obtain 
from a willing purchaser with whom he ia bargain- 
ing for the sale and purchase of the land. 


Ka#las Chandra v. The Secretary of State for India 
in Council, 18 Ind. Cas. 688 ; 170, L. J. 84, followed. 


The best avidanca to prove whai a willing purchaser 
would pay for the land under acquisition would be 
the evidence of genuine sales effected about tha time 
of the Notification for acquisition, either in respect 
of the same land or any portion thereof-or the sale of 
landa precisely parallel in all its ciroumstances to 
the sale of land under compulsory acquisition. 


Trustees for the Improvement of the City of 
Bombay v. Karsondas,1 Ind. Oas. 451 ; 83 B. 28; 10 
Bom. L, R. 688, relicd upon. 

The fairest and most favourable basis on which 
compensation should be awarded to the owner is to 
estimate the market-value of the property according 
to the most lucrative and advantageous way i. 
which such Jand oan be laid out at the time of ao- 
quistion but the operative effect of special adapt- 
ability or future utility ef land must be estimated not 
by idle speculation and unpractical imagination 
but by prudent business considerations such as 
would weigh with an intending purchaser at the 
imaginary market whioh would have ruled had the 
land been exposed for sale when it was to be com- 
pulsorily acquired. 

Dharecsamma v. The Deputy Collector of Cochin, 
77 Ind. Oas 347; 45 M.L.J. 389; 18 L. W. 366; (1928) 
M. W. N. 682; 33 M.L. T, 48; Mohini Mohan Bannerji 
y. Secretary of State for India, 67 Ind, Oas, 25; 25 O. 
W. N. 1002 84 O. Li. J. 188, followed. 
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Adaptability of agricultural lands as building 
sites isa factor to be taken into ownsideration in 
fixing the value of land under compulsory acquisition, 
deductions being made for payment of the ordinary 
premium and revised assoszmert whioh may ba levi- 
able on conversion, of agricultural lands into build- 
ing sites. A 

In the matter of the Land Acquisition Act X of 
1870 Munji Kheisey, 15 B. 279; 8 Ind. Dao. (N. S.) 
189; Bhujabalappa v. The Collector of Dharwar, 1 
Bom. L. R. 454; Daya Khushal v. The Assistant Col- 
lector of Surat, 21 Ind. Gas. 320; 88 B. 37. 15 Bom. 
L'R. 845, relied upon. 

Much importance should not ba attached to evid” 
enca of offers in ascertaining the markat-value of 
the land. 

Government of Bombay v. Merwanji Muncherji, 10 


> Bom. L. R. 907, relied upon. 


Appeals by claimants against the judgment 
and decrees of the District Judge, Larkana, 
dated the 14th November 1921 on a reference 
under section 18 of the Land Acquisition Act. 


Mr. Fatehchand Assudamal, for the Ap- 
pellants, 
Mr. T. G. Elphinstoi, for the Respondents. 


JUDGMENT.—These two appeals, Nos, 5 
and 6 of 1922, arise out of a reference under 
section 18 of the Land Acquisition Act. 

Portions of Survey Nos. 20819 and 20813 in 
Deh Abdoo in the Sukkur Taluka have been 
acquired by the Secretary of State for India 
for the purposes of a Districh Local Board 
School. 

Survey No. 208|2 belongs to one Khushiram, 
appellant in appeal No. 6 of 1922, and Survey 
No. 290818 belongs to one Gobindomal, appel- 
lant in appeal No, 5 of 1902, 

Both the Survey Nos. are at present used for 

agricultural purposes. It is said that as they 
adjoin the village of Napar they can be used 
as building sites and as such havea special 
value. 
Nya ID the inquiry before the Land Acquisition 
~- Officer, Khushiram, appellant, valued his land 
at Rs. 2,000 per acre the Appellant Gobindomal 
declined to part with his land or to put any 
value on it. 

The Land Acquisition Officer awarded 
compensation to both the appellants at the 
rate of Rs. 425 per acre exclusive of the 
statutory allowance of 15% His awards were 
upheld by the District Judge, Sukkur. In the 
Court below the appellants claimed certain 
allowances for severance of their holdings, for 
interest and for the value of trees standing on 
the portions under acquisition. They have, 

t 0—48 


however, confined the present appeals to the 
question of fair market-value of their lands, 
Under section 2, clause (1) of the Act, the 
market-value of the land under acquisition is 
to be determined as on the date on which the 
notice to acquire the land is published, 

The “market-value’’ of land has not been 
defined in the Act. As said by Sir Lawrence 
Jenkins in Kailaschandra v. The Secretary of 
State for India (1), market-value of land may 
“roughly be described as the price that an 
owner willing and not obliged to sell might 
reasonably expect to obtain from a willing 
purchaser with whom he was bargaining for 
the sale and purchase of the land.” 

The best evidence to prove whata willing 
purchaser would pay for the land under 
acquisition would be the evidence of genuine 
sales effected about the time of the Notification 
for acquisition, either in respect of the same 
land or any portion thereof or the sale of 
lands precisely parallel in all its circumstances 
to the sale of land under compulsory acquisi- 
tion. Generally, such evidence is not avail- 
able, and differences exist and itis difficult to 
state with precision what allowance should 
be made for them: In re the Trustees for the 
Improvement of the City of Bombay v. 
Kersondas (2). In the present appeals no 
evidence of precisely parallel sales has been 
given. The evidence which has been record- 
ed may be classfied into four heads viz., (a) 
sales of agricultural lands, (b) sales of build- 
ing sites, (0) offers for purchase of agricul- 
tural lands alleged to be similarly situated, 
and (d) the estimated income from the 
agricultural produca of the lands under 
acquisition, 

The appellants contend that their lands are 
richer in soil, irrigated by well water, and 
used at present for potato cultivation yielding 
a better return and as such have a better 
selling value as agricultural lands than other 
surrounding agricultural lanis, and that the 
agricultural value of their lands is much 
higher than Rs, 425 per acre fixed by the 
lower Court. They further contend that in 
addition to this higher agricultural value 
their lands are suitable for building sites and 
as such have an additional potential value 
which should be taken into consideration in 
fixing their proper value, It may be conceded 


(1) 18 Ind. Oas. 688; 170. D. J. 84. 
(3) 1 Iad. Gas 451; 98 B, 28; 10 Bom. L. R. 688, 
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that the adapatability of agricultural lands 
as building sites isa factor to be taken into 
consideration in fixing value of land under 
compulsory acquisition; deductions being 
made in this Province from the value so fixed 
for payment of the ordinary premium and 
revised assessment which is leviable by Go- 
vernment under the Bombay Land Revenue 
Code on conversion of agricultural lands into 
building sites, In the matter of the Land Acqui- 
sition Act, X of 1870, Munji Khetsey (8), Bhuja- 
balappa v. The Collector of Dharwar (4) and 
Daya Khushal v. Assistant Collector of Surat 
(5). Itis based on the well established principle 
that the fairest and most favourable basis on 
which compensation should be awarded to the 
owner is to estimate the market-value of the 
property according to the most lucrative and 
advantageous way in which such land can be 
laid out at the time of the acquisition, Tharee- 
samma v. The Deputy Oollector of Cochin (6) 
and Mohan Bannerji v. The Secretary of State 
for India (T), containing an exhaustive resume 
of both the Indian and English rulings on 
the point, As, however, pointed out by 
Sir Ashutosh Mukerji at page 1005 tho oper- 
ative effect of special adaptability or future 
utility of land must be estimated not by idle 
speculation and unpracticable imagination but 
by prudent business considerations such as 
would weigh with an intending purchaser at 
the imaginary market which would have ruled 
had the land been exposed for sale when it 
was to be compulsorily acquired. 

Whether the appellants’ lands have such 
special adaptability or future utility which 
would weigh with a prudent and willing ia- 
fending purchaser or not, we shall consider 
after discussing the evidence of their value as 
agricultural lands, 

Mr. Ladharam, the Mukhtiarkay of the 
Taluga, and a Government witness, admits 
that the lands of the appellants being nearer 
to the village of Napar are more valuable than 
lands further off, that the lands are watered 
by a well and as such they are better than 
“lift” and “flow” lands. He also admits that 

(8) 15 B. 279; 8 ae Des. (N.8.) 189. 


(4) 1 Bom, L. R 
ae. 21 Ind. On “God: 88 B. 87; 15 Bom, D. R. 


er "7 Ind. Oas, $47; 45 M. D. J. Pare 18 L. W. 
856 ; (1928) M. W. N. 682; 88M. L. T 
(7) 67 Ind, Cas. 25 ; 25 oO. W.N. aoe 840. L, 
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land has “ gone up in value a little since 1918” 
and that there has been no rise in prices from 
1914 to 1918, Mr. Taunton, the Land Acquisi- 
tion Officer, states that “flow” land is con- 
sidered inferior to “ well” land but superior 
to liftb” a landand thah he generally adds 
Rs. 100 per acre for “ flow” land and another 
Bs. 100 per acre for “ well” land as re- 
presenting the difference in their prices. He 
further states that there has been an increase 
of about 30 per cent, in the price of land bet- 
ween 1913 and 1917 and that land has also 
gone up in value of late. 

The evidence adduced by either side of sales. 
of agricultural lands is scanty and very un- 


satisfactory. It may be tabulated as under :— 
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The respondents have led evidence in 
respect of sales Nos. 3, 6, 7 and 8 and 
the learned District Judge has taken this 
evidence of these sales into consideration in 
arriving ab his estimate, 

The Tapedar Choithram speaks of sales 
Nos. 3, 6 and 8 by reference tc an entry in 
certain Revenue Registers. He cannot, how- 
ever, speak as to the comparative agricultural 
value of the lands referred to in any of these 
sales. Whether these lands were “ well” 
“flow” or “ lift” lands at the dates of the 
sales or as to the circumstances under which 
these sales were effeated. Though admittedly 

`- there has been a general rise in prices, sale 
No. 8 which was madein 1918 is at Rs. 
200 per acras while the sales in 1914 and 
1916 are at Rs. 315-12-0 and Rs. 363-13-0 per 
acre respectively, 

Survey Nos. 117, 187 and 182 which are 
subject matter of sale No. 3 are nob conti- 
guous, Only 38 Ghantas out of a large area 


from Survey Nos, 117, 127, 128 and 132 were 


conveyed under sale No. 3. It is not unlikely 
that this sale was by one Mahomdan co- 
sharer in favour of other Mahomedan co- 
sharers, Similarly, Survey Nos, 101 and 158, 
subject matter of sale No, 6, and Survey 
Nos, 367, 493 and 497, subject mattor of 
sale No, 8, are not contiguous and the 
same argument applies to those sales as well, 
Survey No. 117 and the adjacent Survey 
Nos, 115 and 116 were sold in 1916 ata 
price exceeding Rs. 3,000 per acre, Though 
this price may have been exaggerated or paid 
on account of special consideration-and as such 
not the fair market-value in 1916, the price of 
Rs. 315 per acre paid for a portion of Survey 
No, 117 in 1914 is equally open to the objec- 
tion that itis much below its market-value in 
N9l4. If the lands referred to in sales 
Nos. 3 and 6 were “ lift” lands at the date of 
the sale and Rs, 200 extra was added on for 
the difference in value of “ well” land over 
“ lift” land and another 30 per cent. added for 
rise in prices, the price of the appellants’ land 
would be considerably over Rs. 425 per acre. 


Sale No. 7 is in favour of the witness Hisam- 
din who admits that the appellants’ lands are 
more valuable than his ; that their is no well 
on his land and that, as a rule, he grows 
jowari crop and occasionally wheat and gram, 
The map of Deh Abdoo, Ex. 61, shows that 


Survey No. 149 is at a considerable distance 
from the villages of Abdoo and Napar. It is 
surrounded on all sides by agricultural lands 
and is further away from the main roads. It 
is somewhat difficult to accept the price ab 
which Survey No, 149 was sold in 1916 as 
the prige for the appellants’ lands in 1920, 
It is not clear if this Survey number is “ lift ” 
or " flow ” land ; evenif it be “ flow ” land a 
sum of Rs, 100 per aore plus a certain per- 
centage for rise in prices and also a certain 
amount for inferiority of the soil have to be 
added to Rs, 412-13-0 per acre to arrive ata 
fair valuation of the appellants’ lands. 


On the other hand, the evidence of the 
appellants of sales is equally unsatisfactory. 
The learned District Judge has very rightly 
excluded from his consideration sales Nos. 9, 
10 and 11 which refer to sales subsequent to 


‘the Notification and refer to lands in other 


Dehs. 

Sales Nos, land 2 were made eight years 
prior to the acquisition and are, therefore, not 
of much evidentiary value, The sale-deed 
Ex. 41 which refers to the first sale recites 
that 8-annas share in the land, in the water 
courses, and in a pukka well is being conveyed 
in addition to the standing Mango trees. The 
price paid under this deed works out at 
Rs. 500 per acre. On the other hand, Ex, 36 
which refers to the second sale purports to 
convey only a 0-4-9-pies share in the same 
survey number and in the rights in a 
water course, bub does not refer to any 
rights in a zukka well, the price per acre 
paid under this deed is, however, double the 
price paid under Ex. 41. This is due to the 
fact that the purchasers under Hx. 36 were 
prior to mortgagees and were purchasing the 
lands in part payment of their debts from 
their debtors and this fact appears from the 
deed Hx, 36 itself, 


The only other sales of agricultural lands 
relied on by the appellants are sales Nos. 4 
and 5, 

Tt is curious that, though the appellants 
could not have been ignorant of these two 
sales, Khusiram, appellant, was content with 
claiming Rs. 2,000 per aore for his lands, 

Both the sales are by Mahomedan agricul- 
turists in favour of Banias, and though the 
deeds contains the usual recitals of cash con- 
sideration having been paid, itis not unlikely 
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that the sales were not for cash consideration. 
Ex. 34, which refers to sale No. 5, recities that 
the land thereby conveyed had been cultivated 
by the Mahomedan vendors and that not only 
the land but the standing crop as well 
was being sold, This is somewhat unusual, 
The vendors have not been examined. The 
lands adjoin the more important and bigger 
village of Abdoo and the sale includes the price 
of the pukka wells and the trees. in addition 
to the standing crops which were the subject- 
matter of sale No. 5. 


The two sales were made four years prior 
to the acquisition, they were solitary instances 
of such high prices being paid for agricultural 
lands in that deh or the adjoining dehs of 
Wahi Majidi and Khahi. [t is likely that such 
high prices were paid by purchasers at the 
time of a temporary boom and also probably 
towards satisfaction of prior debts. 


We are of opinion that the learned District 
Judge was right in not taking the evidence of 
these two sales into consideration. 


The evidence of sales of building sites in the 
village of Napar has also been rightly exolu- 
ded. Such evidence cannot form the basis of 
fixing the market-value of agricultural land 
outside the village though adjoining to it and 
which is liable to payment of a fine or pre- 
mium and of a revised assessment. The evi- 
dence on this point is further more unreliable, 
It consists of the witness Santoomal who 
says that he boughta plot with a building 
thereon in December 1911 for Rs. 300 and 
values the building at only Rs. 5 or Rs, 6 and 
the witness Shevomal who speaks of having 
purchased another house in 1914 for Rs. 560 
and values his building at the date of the pur- 
chase at Rs. 60, ‘The recitals in the two sale- 
deeds Exs, 48 and 43 respectively, contain a 
detailed description of the structures on the 
two plots. In view of those recitals there is 
no doubt that the buildings on the two plots 
were of considerable value and that their 
statements as to the buildings being worth 
Rs 6 and Rs, 60 are false. The evidence of 
offers for lands adjoining the village is also of a 
shadowy nature. Ib depends on the statement 
of one solitary witness, Soomomal Hx. 57. 
He says he received an offer for 12 Ghant- 
as of land recently converted into a building 
site which works out to Rs, 6,000 per aere 
and of another offer of the adjoining agricul- 


tural lund not yet converted as a building site 
but suitable as such at Rs, 4,000 per acre. 


Too much importance cannot be attached 
to evidenco of offers in ascertaining the mar- 
ket-value of the Jand of. Government of 
Bombay v. Merwanji Muncherji (8). In the 
present case we can attach no importance 
whatsoever to the uncorroborated evidence of 
Shevomal who does not disclose the names of 
the persons who have made the offers. He is 
interested in the appellants and according to 
the learned Judge was enthusiastic in support- 
ing the appellants, 


There is, however, evidence on the record to 
show that Government acquired 45 Ghantas 
of land fromthe witness Soomomal though at 
some distance from fhe village of Napar and 
paid him Rs. 296, This price is said to include 
15% compulsory allowance as also to include 
interest. Soomomal was not prepared to 
deny that half of if was interest. This would 
work out to more than Rs, 1,000 per aore, 
There is also evidence of the Mukhtyarkar 
Ladharam that he estimates the net profit of 
the owner from potato lands at Rs. 50 to 
Rs. 100 per jirêb when the price of potatoes 
is from Rs. 6 to Rs. 8 per maund and at-half 
that amount in ordinary years when the price 
of potatoes is from Rs, 3 to Rs. 4 per maund, 
The appellants have led evidence of the 
estimated income from potato lands which 
has been disbelieved by the learned Judge. 
It is true that the evidence of the witnesses 
for the appellants shows only the gross 
income of potato lands and that it is not 
quite easy to fix the netincome from such 
evidence. This evidence does, however, show 
that the income from potato cultivation is 
substantial and is nob less than the sum 
Rs. 50 per acre as indicated by the Mukhig 
arkar, The net income realized by the 
withess Hisamdin from his wheat crop in 
Survey No. 497 was about Rs. 40 per acre. 
The net income from potato lands may fairly 
be estimated ab Rs, 50 per year. And if this 
income is capitalised at 20 years’ purchase it 
works out at Rs. 1,000 per acre, The appel- 
lants have failed to prove that their lands have 
any potential value as building sites. It is true 
that there is no waste lani available in the 
village of Napar which can be used as a build- 


(8) 10 Bom. La. R., 907. 
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ing site. Tho village has got 8 or 10 Pukka 
houses of banias and » population of 950 
persons, It is, however, surrounded on all sides 
by agricultural lands which are not as rich as 
the appellant's lands. It would not be difficult 
for intending purchasers to buy the other 
surrounding agricultural lands on payment to 
the owners of the agricultural value of such 
lands. The village of Napar is also very close 
to the village of Abdoo which has a popula- 
tion of 1,679 persons, Waste land is avail- 
able in tho village of Abdoo which can be 
obtained from Government for building 
purposes at the rate of Rs. 5 per Ghanta or 
“Rs, 200 per acre, This facb would necessarily 
prevent a rise in; prices of land in the village 
of Napar as also of the agricultural lands 
adjoining Napar. It is nob likely that a 
prudent purchaser would be prepared to 
take into account the alleged future utility of 
the appellants’ lands as building sites in 
making an offer for the purchase of the appel- 
lants’ lands. As their Lordships of the Judicial 
Commitee observe Inre The Secretary of 
State for Foreign Affairs v. Charlesworth 
Pillink & Co (9): “In stich an enquiry relating 
to subjects abounding with uncertainties, 
there is more than ordinary room for guess 
work and is would be very unfair to require 
an exact exposition of reasons for the conelu- 
sions arrived at,” In the present case though 
the evidence is scanty, we think that, taking 
into consideration the evidence of the income 
from potato and other agricultural lands, 
the evidence of the price paid by the Land 
Acquisition Officer to Soomomal as also the 
evidence of some of the sales and adding on 
to the prices paid a certain percentage for the 
riso in value as also a sum of Rs, 200 
extra as difference in the price of “ well” land 
~oyer” lift,” we should fix the value of the 
appellants’ lands at Rs. 1,000 per acre. 


We, accordingly, vary the award of the 
learned District Judge and allow compensa- 
tion to the appellants at the rate of Rs. 1,000 
per acre. plus 15 per cent. for compulsory 
allowance. This amount shall include the 
claim for interest, if any, up to date, 


r (9) 36 B. 1 at p. 21 (P. 6.) : 281I. A. 124 ; 8 Sar. P. 
JL 


INDIAN CASES 


381 


As the appellants hava grossly exaggerated 
their claim both in the Court below and in 
the appeal we make no order as to costs. 


PBA 


K. 8. D. Appeal accepted, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 746 oF 1992, 
November 6, 1923. 

Present :-~Mr. Justice Sulaiman, 


MIRZA ABDULLAH BEG AND AaNoTHER— 
PLAINTLFFS —APPELLANTS 


Versus 


RAMZAN KEAN AND OTHERS —DEFEN- 
DANTS —RESPONDENT S, 


Civil Procedure Cude (Act Y of 1908), O. IX, +. 13— 


- Ex parta decree against some defendants—Appoal by 


contesting defendants—Subsequent application by 
absentee defendants to set aside decree—Original 
Court, jurisdiction of. 7 


A deorea was passed cw parte against soma defend- 
anta, and the contesting defendants preferred an 
appəal against it making the absentee defendants pro 
forma respondents, While the appeal was pending 
the absantes respondents applied to the original 
Court to hava the ev parte-deoree sat aside: 


Held, that tho jurisdiotion of the Original Court to 
entertain the application was not ousted by the 
appeal. g 


Gajraj Mati Tewarin v. Swami Nath Rai, 38 Ind. 
Cas. 307; 89 A. 18; 14A. L. J. 668; Palania ppa 
Chetty v. Subramania Chetty, 62 Ind. Cas. 755; 44 M. 
731; 13 D. W. 519; (1921) M. W. N. 809; 41 M. L J, 
90; 30 M. Ta. T. 151; Kumud Nath Roy Chowdhry v. 
Jatindra Nath Chowdhry, 9 Ind. Cas. 189 ; $8 0. 394; 
18 0. L. J. 981; 160. W. N. 899, relied on. 


Palakdhari Rat v. Mankaran Rat, 6 Ind. Cas. 206; 
7 A. D. J. 598; Mathura Prasad v. Rameharan Lal, 
28 Ind. Cas. 261;87 A, 208; 18 A. DL. J. 283, dist- 
inguished. 


Second appeal from the decree of the 
Subordinate Judge of Jaunpur, dated the 11th 
January 1922. 
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Mr, A. Sanyal, for the Appellants. 


Mr. Mushtag Ahmad, (with bim Mr. M. A. 
Asiz), for the Respondents. 


JUDGMENT: —Thisis a plaintiffs’ appeal 
arising out of a suit for possession and arrears 
of rent. The suit was originally decreed on 
the 3rd September 1920 against defendants 
Nos. 1, 5. On the 25th October 1920 defen- 
dants Nos. 1, 2 and 3 only appealed to the 
lower Appellate Court. The proceedings had 
been ex parte against defendants Nos, 4 and 5 
and they preferred an appeal; they, were, how- 
ever, made pro forma respondents in the appeal, 
While the appeal preferred on behalf of defend- 
ants Nos. 1, 8, to which defendants Nos. 4 and 
5 were parties, was pending an application 
was presented in the original Court on behalf 
of defendants Nos. 4 and 5 on the 30th Octo- 
ber 1920 for setting aside the ex parte decree. 
Certain objections were filed by the plaint- 
iffs on the 15th November 1920, but in these 
objections no plea was taken that the Trial 
Court had no jurisdiction to set aside the decree 
on the ground that an appeal was already 
pending, On the 7th May 1921 the Court of 
first instance, apparently on the ground that 
the defence raised by fhe defendant was a 
common one, seb aside the decree not only 
against the two defendants who had applied 
but against all the defendants and revived the 
suit. The suit having been revived the defend- 
ants who had appealed to the Distriet Judge 
got a statement made through their Vakil 
before the Distriot Judge that there was no 
longer any necessity for deciding the case and 
that the appeal should be struck off. The 
order passed by the Appellate Court was 
" appeal is dismissed according to the above 
statement.” 


When this suit wasre-tried by the first 
Court it was dismissed on the merits, * An 
appeal was preferred by the plaintiffs to the 
lower Appellate Court; but in the grounds of 
appeal again no point was taken that the 
order setting aside the decree was ulira vires, 
nor does it appear to have been argued before 
the lower Appellate Court as there is no 
reference to the point anywherein the judg- 
ment. The appeal was dismissed on the 
merits, the lower Appellate Court coming to 
the conclusion that the plaintiffs had no right 
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to the land and had never been in possession 
of it, 


A second appeal has been preferred on 
behalf of the plaintiffs and two main points 
have been urged on their behalf. One is that 
the order setting aside the ex parte decree was 
ultra vires inasmuch as an appeal had been 
preferred from that decree and was then 
pending and the second is that the Court below 
has erred in interpreting the document filed 
by the parties, 


As regards the second point, there is obvi- 
ously no force in it. No question of an inter- 
pretation of any document arises in this casecw 
The lower Appellate Court, after consider- ` 
ing all the documentary and oral evidence, has 
come to the conclusion that the plaintiffs have 
no right to the land and bave never been in 
possession of it. The finding is one of fact 
and cannot be challenged. 


The main contention of the plaintiffs, how- 
ever, is shat the Court of first instance had no 
jurisdiction to interfere with the decree which 
was then under appeal. 


Order IX, r. 18 of the Code of Civil 
Procedure expressly states thatin a case in 
which a decree is passed ex parte against a 
defendant the latter may apply to the Court 
by which the decree was passed for an order 
to set it aside, etc. If there were no rulings 
to the contrary, I would have no hesitation 
in holding that an application under O. IX, 
r. 18 had to be made to the Court which passed 
the decree. The opinion prevailing in the 
various High Courts, however, has by no means 
been uniform. The view taken in the Madras 
High Court sometime ago was certainly to 
the effect that the mere presentation of an 
appeal to an Appellate Court ousts the jurisdic- 
tion of the Court of first instance, Aid appears, 
to have been sought from section 107 of the’: 
Code, which gives to the Appellate Court the 
same powers as are ordinarily performed by 
the Court of original jurisdiction. This view, 
however, was dissented from in case after 
case by the Calcutta High Court, where the 
opinion was expressed that such an application 
oan be made only to the original Court. In 
one cage the Calcutta High Court went even 
to the length to which a Bench of this Court 
in Gafrajmate Tiwarin v. Swami Nath Rai (1) 


(1) 36 Ind. Cas. 807 ; 39 A, 183; 14 A. L, J. 858. 
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was not prepared ta go. None of the reported 
cases of this Court which have been brought 
to my notice are exactly on all fours with 
the present case, In the present case there 
are two circumstances to be notied,— 


1. That the appeal had not been disposed 
of when the first Court’s decree was set aside, 


2, That the applicants for setting aside 
the decree were parties to the appeal. 


In two earlier cases, namely, those of Palak- 
dhari Rai v. Mankaran Rai, (2) and Mathura 
Prasad v. Ramcharan Lal, (3) it was held 

Nhat after the decree of the first Court had 
been affirmed in appeal the first Court had no 
jurisdiction to set it aside. These cases are 
distinguishable on the ground that the appeal 
had been disposed of and the decree of the 
first Court had been affirmed. On the other 
hand, the case reported in Gajrajmati Tiwarin 
y. Swami Nath Rai (1) lays down that where 
the applicants for setting aside the decree are 
not made parties to the appeal, the jurisdic- 
tion of the first Court to set aside the ex parte 
decree is not ousted. Inthe latter case there 
in an exhaustive review -of the previous 
authorities and itis noteworthy that at pp. 25 
and 81 the learned Judges were inclined to the 
view that the opinion prevailing in the Madras 
High Court was not supported by any provi- 
sion of the Code of Civil Procedure and was 
erroneous. The Madras High Court has, how- 
ever, since’wavered very much. The first case, 
namely, that of Ramanadhan Chetty v. Nara- 
yanan Chetty (4), has since been over- 
ruled by a Full Bench of that High Court 
vide Sankara Bhatia v. Subraya Bhatta (5) 
and ina later case reported in Palaniappa 
Chetiy v. Subramama Chetty (6) it has now 
been conceded that the mere presentation of 

ae appeal does not necessarily take away 
the jurisdiction of the original Court. On the 
facts, that was a case clearly in point, There 
a decree was passed ex parte against one of the 
defendants and an appeal against the decree 
was preferred by another defendant and 
was pending in the Appellate Court when 


(2) 6 Ind. Cas. 205; 7A. D. J. 698. 

(3) 28 Ind Cas. 261 ; 87 A. 208; 13 A. D. J. 283. 

(4) 27 M. 602. 

(5) 30M. 536;17 M.L J. 436. 

(6) 62 Ind. Cas. 755 ; 44 M. 731; 13 L. W. 519; 
21M. W. N. 809; 41 M. L.J. 90; 30 M. D. T. 
19. 
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an application by the former defendant 
fo set aside the ex parte decree passed 
against him was made to the original 
Court and not to the Appellate Court, It 
was held that such an application was not 
barred, Ihave already noted that the view 
prevailing in the Calcutta High Court has 
consistently been against the appellant. The 
case of Kumud Nath Roy Chowhdury v. ` 
Jotindra Nath Chowdhury (7), is a case 
which on facts is very similar to the present 
one, That also was a oase where the appeal 
was still ponding and had not been disposed of, 
At page 401 the learned Judges remarked that, 
inasmuch as the appeal was still pending, the 
decree of the original Court was still in force 
and in operation ; it had not been superseded 
by any decree on appeal or merged therein, 
Under those circumstances, it was diffieult 
to appreciate how on principle the view could 
be maintained that the jurisdiction of the 
original Court to entertain the application to 
set aside the decres in so far as it was ex parte 
had been taken away. The view that the 
immediate effect of the presentation of an 
appeal to a superior Court is to destroy the 
jursidiction of the Subordinate Court to deal 
with the judgment was not accepted as a pro- 
position well-founded on principle. d 


There is thus the authority of the Madras 
High Court in Palaniappa Chetty v. Subra- 
mania Cheity (6), and of the Calcutta High 
Court in Kumud Nath Roy Chowdhury v. 
Jotindra Nath Chowdhury (T) and there are 
observations in Gajrajmah Tiwarin v. Swami 
Nath Rai (1) supporting the Calcutta view. 
The earlier crses in Palakdhari Rai v, 
Mankaram Rai (2) and Mathura Prasad vy, 
Ram Charan Lal (8) are clearly distinguish. 
able on the ground that in those cases the 
appeal had been disposed of and the deoree of 
the first Court confirmed. 


In view of this state of the authorities, as 
well as in view of the clear wording of O. IX, 
r. 13 of the Code of Civil Procedure, I am 
of opinion that the contention urged on behalf 
of the plaintiffs-appellants is without any 
force. ‘The result is that this appeal fails and 
is dismissed with costs. 


K. S., D. Appeal dismissed. 


(i) 9 Ind. Cas. 189 ; 38C. 3934; 19 0. L. J. 221 ; 15 
C W. N. 399. 
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SIND JUDICIAL COMMISSIONER’S 
COURT, 


ORIGINAL Olvin Suit No. 541 of 1918. 
April 24, 1923, 
Present :—Mr. Raymond, A, J. O. 


THAWERDAS JETHANAND, BY TUE 
OFFICIAL RECEIVER, AND ANOTHER 
-—PLAINTIFFS— APPELLANTS 
versus 


R. B. SETH VISHENDAS NIHALCHAND 
—DEFENDANT-—RESPONDENT, 


Transfer of Property Act (IV of 1882) 6. 6 (¢)—Prop- 
orty, meaning of —Partner’s right to sue for accounis— 
Transfer, validity of. 


The term ‘ property ' includes any property over 
whieh or the profits of which any person has dispos- 
ing power which he may exercise for his own benefit. 
[p. 887, aol. 1.] 


A partner's right to sue for an asoount of a dis- 
solved partnership is moveable “property” which, ou 
his being adjudicated an insolvent jand a vesting 
order made by the Court, vests in the Official 
Receiver. [p. 887, col. 2.] 


Jagat Chunder Roy v. Iswer Chunder Roy, 20 0.698; 
10 Ind. Dee. (N. 8.) 468, relied upon. 


Such a right is not a mere right to sua but can be 
assigned as an actionable claim, 


Parvatheesam V. Bapana, 13 M. 447; 4 Ind. Deo. 
(N. S.) 1628 relied upon. ° 


Gerimal Hariram v, Rughnath Kalianji, 66 Ine. 
Cas. 873 ; 16 S. L. R. T1; Abu Mahomed v. 8. C. Chun 
der, 1 Ind. Cas. 897; 86C 245; 180. W. N. 384; 
Jewan Ram v. Rattan Chand Kissen, TO Ind.Cas, 498; 
36 C. W. N. 285; Shersing v. Sriram, 30 A. 246; A. 
W. N. (1908) 601; 5A L.J. 251; 4M. D. J, 10; 
Haridas v. Baroda Kishore, 270. 38; 4 0. W. N. 87; 
4 Ind. Deo. (N. 8.) 126; Madhodas v. Ramji Pattak, 
16 A. 286; A. W. N. (1894) 84; 8 Ind. Dec. (N.8.) 186; 
Syud Tuffuzzoos Hussain Khan v. Rughoonath Per- 
shad, 14 M. 1. A. 40; 70 L. R. 186; 2 Suth. P. O.T. 
434; 2 Gar. P. O. J. 658; Rafique & Jackson's P.C. N. 
10; 20 E. R. 701, distinguished. 


Mr. Kalumatl Pahlwmal, for the Plaintiff, 
Mr. Kimatrat Bhojraj, for the Defendant. 
JUDGMENT, 


Plaintiff No. 1, Thawerdas Jethanand, who 
has been declared an insolvent since the suit 


was originally filed by him sues through the 
Official Receiver, Plaintiff No. 2 is Khem- 
chand Daryanomal, and the suit is for 
partition of partnership assets which plaint- 
iff No. 1 values at Rs, 10,000. The allega- 
tion of the plaintiff No, 1 is that by a 
deed of partnership, dated the 31st of 
Ostober 1917, he and defendant became part- 
ners in a contracts obtained for supplying 
fuel to the Military Authorities at Kiamari. 
The plaintiff No, 1’s share was four-annas and 
defendant’s twelve-annas in the rupee. It ap- 
pears from the evidence of Thawerdas Jetha- 
nand that two tenders were submitted, one in. 
the name of Thawerdas Jethanand and the 
other in the name of the defendant, the latter 
being for a lower amount than the former 
and the fuel to be supplied was 575,000 
maunds. The tender of the defendant was 
acceptod at Re. 0-13-9 per hundred maunds 
and it is common ground that the profits aris- 
ing out of this contract were to be divided 
between plaintiff No. 1 and defendant in pro- 
portion to their share, Admittedly, the quan- 
tity of fuel to be supplied under this tender 
was to be between the 6th of November 1917 
and 15th February 1918, and during this 
period fresh tenders were invited for the 
supply of 120,000 maunds of fuel and the de- 
fendant’s tender for thi: amount was also ae- 
cepted at fifteen annas per hundred maunds, 
The dispute between plaintiff No, 1 and the 
defendant converges on this one point that 
plaintiff claims a quarter share of the profits 
realised by the defendant out of the tender 
for 120,000 maunds, as he alleges that he was 
a partner in the second contract with the 
same share as in the first. Defendant, 
however, denies the partnership and says that 
neither plaintiff nor anybody else had any 
interest whatever in the contract for the gug- 
ply of 120,000 maunds of fuel and that to 
benefit of the second contract was to be his 
exclusively, The following issues were framed 
in the case :— 


1, Is plaintiff entitled to a 0-4-0 annas 
share in the 120,000 maunds of fuel 
supplied to the Military Authorities by 
defendant at the rate of 0-15-0 annas per 
100 maunds ? 


2. Was the sum of Rs, 31,500 paid to 
plaintiff by defendant as a loan or in 
satisfaction of his share ? 
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3. On accounts being taken, what is due 
to either party ? (covers para, 3 of W. S.) 


4, General, 


Mr. Kimatrai who appeared for the defend- 
ant relinquished issue No. 2 and asked for 
the following additional issue which was fram- 
ed with the consent of the parties :-— 


5. Has the Official Receiver any right to 
assign the claim in suit fo plaintiff No. 2 
and is the assignment, therefore, valid ? 


I shall first discuss issue No. 1. 


But, before I proceed with the considera- 
tion of this issue, I may mention that 
plaintiff No. 2 has been brought on the record 
inasmuch as by a deed of assignment the 
Official Receiver has assigned to bim all the 
right, title, and interest of the firm of Thawer- 
das Jethanand after they were adjudicated 
insolvents. Mr, Kalumal for the plaintiffs has 
examine’ two witnesses, viz., (1) the managing 
proprietor of the firm of the insolvents 
Thawerdas Jethanand, and (2) Khemchand 
Daryanomal, plaintiff No.2. After Thawerdas 
was examined, I permitted Mr, Kimatrai to 
reserve his cross-examination and asked Mr. 
Kalumal who appeared for the plaintiff to 
adduce all the evidence that he had to sub- 
stantiate the partnership in the contract for 
the supply of 120,000 maunds of fuel to the 
Military Authorities. In order to save time I 
also examined the defendant Vishindas 
Nihbalchand, for I wanted to ascertain from 
him whether he was prepared to deny the 
partnership outright or whether there may 
not be some means of arriving “ab some 
sort of understanding between the 
parties, particularly in view of the admitted 
faot that plaintiff No. 1 wasa partner of 
E in the first contract, Seth Vishindas 
“Nihalehand, however, repudiates the second 


partnership entirely and states that if there | 


was one there would certainly bave been a 
partnership-deed as between the parties. 
Now, Thawerdas Jethanand states that he had 
a four-annas share in the contract for the 
additional quantity of fuel that was to be 
supplied to the Military Authorities, and Mr. 
Kalumal’s main contention on this point 
seems to be that, inasmuch as the second 
tender was made and accepted during the 
continuance of the first contract with the 
Military Authorities, it must, therefore, be tak- 
I O49 


en that Thawerdas Jethanand were equally 
to have ashare of four-annas in the second 
contract as they had inthe first. Now, as it 
is plaintiff No. 1 that alleges that he was a 
partner in the four-annas share in the con- 
tract for the supply of 120,000 maunds of fuel 
to the Military Authorities, the burden of 
proof heavily lies upon him to prove his as- 
sertion, and I cannot admit for a moment the 
argument that, because the supply of fuel 
under the second contract was during the 
period of the supply of fuel under the 
first contract, therefore, the rights and lia- 
bilities of the parties in the second contract 
were the same as in the first, The partner- 
ship-deed between the parties has been filed 
in the case and is Hix. 8, and that relates to 
the partnership only with reference to the 
575,000 maunds of fuel that were to be 
supplied under the first contract. There is 
no reference in it whatever to the fresh supply 
of 120,000 maunds of fuel under the second 
contract. Now, the probabilties of the case 
geom to me to be that as the first tender was 
accepted in Vishindas Nihalchand’s name 
and the Military Authorities felt the need for 
a larger supply of fuel, they wrote to Vishin- 
das Nihalchand accordingly who tendered 
for the fresh supply. Having done so, he 
contends that the fresh supply was intended 
for his own individual benefit and that 
plaintiff No. 1 has no interest in it, Ib was 
certainly the duty of the plaintiff not to rely 
on whatever talk there might have taken 
place between the parties, bub to embody in 
writing any terms or any settlement that may 
have been come to with respect to the supply 
of the additional quantity of fuel. Not 
having done so, they must take the risk, 
Mr. Kalumal, as I have remarked already, has 
also examined Khemchand Daryanomal, who, 
naturally, in the circumstances of this case, 
is an interested witness. Khemchand Darya- 
nomal states that in the first contract for the 
supply of 575,000 maunds of fuel he hada 
six-annas share, This may or may not be, He 
has not produced any partnership-deed to show 
it. He further goes on to say thah he had an 
equal share in the second contract in the 
supply of 120,000 maunds, and that he had 
also a six-annas share in this. I asked him if 
thero was any documentary evidence to 
prove his assertion as to his six-annas share 
in the profits that may be realised out of the 
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575,000 maunds of fuel being supplied. He 
said he had a letter from the defendant which 
now he cannot find. At any rate, this has 
not been produced by him. But he further 
states that the account between him and the 
defendant has been entirely settled both with 
regard to the first as well as with re- 
gard to the second contract. Defendant 
Vishindas has equally denied Khemehand’s 
share of six-annas in the second contrac}, and 
if the account as Khemohand alleges was 
settled with him allowing him six-annas in the 
second contract, and if that were proved, it 
will certainly bea very damaging piece of 
evidence against the defendant. I, therefore, 
asked Khemchand if he had any entries in 
his books of account, which would go to show 
that he was allowed six-annas share in the 
second contract. He confessed he had none, 
and this is rather an important admission. It 
really goes to show that, even if the 
defendant bad a contract with Khemechand 
with respect to six-annas share and was a 
partner with plaintiff No. 1 in respect of a, 
six-annas share in the first contract, both 
these two gentlemen are led away by the 
idea that, therefore, they are necessarily enti- 
tled to their shares in the second contract for 
120,000 maunds. But it has not been estab- 
lished by any evidence on the record, that 
there was any partnership between plaintiff 
No. 1 or plaintiff No, 2 and defendant in the 
second contract. Mr. Kalumal relied on a 
letter dated the 9th of March 1918 which was 
addressed by defendant to plaintiff No. 1 and 
in which the former complains to the plaint- 
iffas to his not having delivered the fuel 
required to be supplied between the 16th of 
November 1917 and 15th February 1918, 
There is nothing in this letter, which I have 
carefully read, which would go to show that 
the defendant called upon the plaintiff to de- 
liver any portionof the fuel that was required 
under the second contract for 120,000 
maunds, and this letter, therefore, throws no 
light whatever on the case, Mr, Kalumal fur- 
ther relied on a document showing the 
quantity of fuel that was supplied by his 
client to the Military Authorities, Ex. 10, and 
his argument was that, according to thas, the 
fuel supplied exceeded the share which his 
client had to supply in terms of the first con- 
‘trash. Even if this bethe case, I cannot 


found upon it, particularly in a case of this des- 
cription where the onus lies heavily upon the 
plaintiff to prove his partnership, any inference 
that there was a partnership between the 
parties in respect of the second contract. Tb 
appears to me perfectly clear that the plaint- 
iffs have failed to prove that plaintiff No, 1 
was a, partner of the defendant and entitled to 
four-annas share in the 120,000 maunds of 
fuel that were to be supplied to the Military 
Authorities, and, therefore, my finding on issue 
No, 1 in the case must bein the negative, 


Issue No. 2, has been relinquished by the 
plaintiffs. 


Issue No, 3, I answer in the negative. 


There remains for decision the additional 
issue: ‘ Has the Official Receiver any right 
to assign the claimin suit to plaintiff No. 2, 
and is the assignment, therefore, valid ?” 
For, though I have held that plaintiff No. 1 
has nob succeeded in establishing that he 
was'a partner of the defendant in the 
contract for the supply of 120,000 maunds 
of fuel to the Military Authorities, yet, as 
plaintiff No. 1 alleges that he has nob re- 
ceived his share of profit in the first con- 
traci, the partnership in which is admitted, 
for the supply of 575,000 maunds of fuel the 
accounts must be referred to the Court 
Commissioner. Now, after the filing of the 
suit, plaintiff No. 1 were adjudged insolvents 
in Insolvency Application No. 11 of 1920 
and their estate was veated in the Official 
Receiver. On the 4th December 1920 the 
Official Receiver sold ata public auction the 
right, title and interest of the insolvents in 
this suit which was purchased by plaintiff 
No, 2 for the sum of Rs, 6,015. On the 13 
January 1921 the Official Receiver conveyed 
to plaintiff No. 2 by a deed of assignment, the 
validity of which is not impugned, the right, 
title and interest of the insolvents in the 
subject-matter of this suit. Mr, Kimatrai 
for defendant, in the first place, contends 
that the right of plaintiff No. 1, to sue 
for damages does not vest in the Official 
Receiver on their being adjudicated insol- 
vents. I had oseasion to consider the 
question as to the significance of the word 
' property,” as used in section 2, clause (d), 
of the Provincial Insolvency Act, in the case 
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of Chellaram v. Official Receiver (1), and I 
there discussed at some length the provisions 
of section 28 of the Provincial Insolvency Act 
of 1920, which enacts that“ on the making of 
an order of adjudication the whole of the prop- 
erty of an insolvent shall vestin the Court 
or in the Receiver,” and pointed out that the 
only restriction that is imposed, is by clause 
(5) of section 28 that the property of the insol- 
vent shall not include any property which is 
exempted by the Code of Civil Procedure or 
by any other enactment for the time being in 
force from liability to attachment and sale in 
execution of a decree, No doubt, the question 
before me in the case cited was whether 
the power of a Hindu father in a joint 
undivided Hindu family governed by the 
Mitakshara to dispose of ancestral property 
for his antecedent private debt not being of 
an immoral character fell within the purview 
of the definition of the term ' property ' as 
explained in section 2, clause (d), of the Pro- 
vincial Insolvency Act, and I held that it 
did and that a vesting order vested that 
right in the Official Receiver on the father 
being declared insolvent. The present case is 
one with regard to the right of a partner to 
sue for an account ina partnership that has 
been dissolved. The partnership is admitted 
and it is not alleged that the partnership 
accounts have been settled in respect of 
575,000 maunds of fuel supplied to the Mili- 
tary Authorities. Undoubtedly, plaintiff No. 1 
have a right fo an account and, equally, there 
can be no manner of doubt that this right is a 
vested and a heritable interest. The term 
property includes any property over which or 
the profits of which any person has a disposing 
power which he may exercise for his own 
benefit, The right to sue for an account is 


~. moveable property and is not exempted by 


“section €0, Civil Procedure Code, from attach- 
ment and sale. It is saleable property within 
the meaning of those words in section 60 and 
is liable to attachment and sale in execution 
of a decree. In Jagat Chandar Roy vw. Iswar 
Chander Roy (2), it was held that the share 
ofa partner in a partnership business was 
saleable property and could, therefore, be 
attached and sold by an execution creditor 


a) a Ind. Cas. 497 ; 16 S. L. R. 226 ; (1923) A. I 
(2) 200.693 ; 10 Ind. Deo. (N. 8.) 468. 


in execution of a decree against that partner, 
the partnership in this case was, of course, a 
going concern but I can conceive on distinction 
in principle between it and in the right to sue 
for an account in a dissolved partnership, I 
have no hesitation in holding that the right to 
sue for an account of a parinership that has 
been dissolved is property which, on the plaint- 
iffs being adjudicated insolvents and a vesting 
order made by the Court, vested in the Official 
Receiver. Mr. Kimatrai for the defendant did 
not appear to me to seriously contest the 
proposition that the right fo sue for an account 
would vest in the Official Receiver but it may 
be that, in view of my judgment in the case 
above referred to, he thought it would*not be 
profitable to press the point, His main argu- 
ment was that, even on tbe assumption that 
the right did vest in tha Official Receiver, 
the latter could not assign it as he was bar- 
red by the statutory law. I pointed out 
to him that even if his argument was sound 
all that it would meanis that the assignee 
could not sue but that the suit would be 
still maintainable as the plaintiff No, 1 sued 
by the Official Receiver and, therefore, the dis- 
cussion on this point would be purely acadmic., 
Mr. Kimatrai however, in spite of this 
observation, was determined to urge his 
point and though he expressed his willing. 
ness to render an account to plaintiff No. 1 he 
stoutly objected to plaintiff No. 2 having a 
finger in the pie. In support of his argument 
Mr. Kimatrai has mainly relied on the 
provisions of clause (2) to section 6 of the 
Transfer of Property Act which enacts that a 
mere right fo sue is not firansferrable, He 
also invoked the aid of clause E to section 60 
Civil Procedure Code which exempts from 
attachment and sale ‘mere right to sue’ for 
damages. There can be no doubt as to the 
correctness of the proposition of law that a 
mere right to sue fordamages is not assign- 
able. I have so held in Gertmal Hariram v. 
Rughnath Killianji (8). In Abu Mahomed v. 
S. C. Chunder (4)it was held that a claim 
for damages for breach of contract after 
breach is a mere right to sue and, therefore, 
cannot be transferred, Also in Jewan Ram 
v. Ratan Chand Kishen Chand (5), ib was held 


(3) 66 Ind. Cas. 878; 168. L. R. 71. 
(4) -1 Ind. Cas. 887; 86 O. 345; 13 C. W. N. 384. 
(5) 70 Ind, Cas. 498; 260, W. N, 285. 
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thai as the claim was for unascertained 
damages for breach of contract and the 
assignment was one of a mere right to sue the 
sulib was not maintainable, Mr, Kimatrai 
also cited the case of Sher Singh v. Sri- 
ram (6), where it was decided that a mere 
right to receive profits, the porfits in question 
not having yet accrued due is not susceptible 
of attachment in execution of m decree and 
the case of Haridas v. Baroda Kishore (7), 
where it was held that the word ‘debt’ as 
used in section 266, Civil Procedure Code, 
corresponding with section 60 of the present 
Code, meant an actually existing debt, that is, 
a perfected and absolute exisiting debt and 
not merely a sum of money which may or 
may not become payable at some future time 
or depends upon contingencies which may or 
may not happen. With regard to the last 
mentioned case I may refer to the case of 
Madhowdas v. Ramji Patak (8), where it was 
said that ‘where money isdue by an agent or 
vendee to his principal or vendor, the princi- 
pal or vendor’s claim may be attached and 
sold in execution of a decree against the 
principal or vendor as a debt under sec- 
tion 266, Civil Procedure Code and it is 
not necessary thatthe exact amount due 
to the principal on vendor should be ascer- 
tained prior to attachment or. sale,’ 


Lastly, the Privy Council casa of Syed 
Tuffuesol Hossein Khan v. Rughoonath Per- 
shad (9), was also referred to, where the 
attachment was of a claim of a future 
award as to which it was wholly uncertain 
until the award was made to what the 
debtor would be entitled. The uncertainty 
at the time of the attachment and sale 
was vot limited to a mere question of 
quantum. It was wholly uncertain in 
what the arbitration might terminate, It 
appears to me that the cases cited at the bar 
have a very remote resemblance to the case 
befeore me and the only case which appears 
to throw light on the point before me is that 
of Parvatheesam v. Bapana (10), In this 


(8) 80 A. 246 ; A. W. N. (1908) 101; 5 A. L. J. 251 
AMIS. 


(7) 270. 38 ; & 0. W. N. 87 ; 14 Ind, Deo. (N.S) 26. 

(8) 16 A. 286; A. W. N. (1894) 84; 8 Ind. Dec. 
(N. S.) 186. 

(9) 14 M. L A. 40 ; 7 B, L. R. 186; 2 Suth. P. O. J. 
4B4 ; 2 Sar. P. O. J. 656 ; P. O. No. 10 ; 20 E. R. 701. 

(10) 13 M. 447; Ind, Dn. (N.) 1023. 


case the plaintif had purchased ab an exe- 
cution sale the interest of the judgment- 
debtor in a partnership and he sued the 
other partners praying that an account be 
taken and that the share of the judgment- 
debtor be paid to him. It was held that 
the execution-sale was not badin law and 
the suit was maintainable, In the judgment 
ib was observed that, ‘It is not correct in 
Principle to say that a partner's un- 
ascertained interest in partnership business 
is not his saleable property or that a Court is 
not entitled to sell it though he himself can 
do so during his life. It was further observed 


that the interest of a partner is one growing X 


out of a pre-existing contractual relation and 
though under certain circumstances if may 
turn out infructuous in common with several 
other recognised forms of saleable property, it 
does not on that account cease to be saleable, 
and that a distinction must be drawn between 
such an interest anda mere expectancy or 
contingent or possible right or interest which 
is not liable to be attached in execution. 
There is no doubt that the right of an undivid- 
ed coparcenery may be attached and sold in 
execution though ib may be very uncertain in 
quantity, equally the right, title and interest 
of a judgment-debtor in certain property what- 
ever its quantum maybe. In the present 
case the plaintiffs No. 1 had by their contract- 
ual relationship with the defendants a right 
to call upon him to for an account in respect 
oi the partnership; this is a not a mere right 
to sue for damages, nor an expectant or contin- 
gent right.” It is true that itis difficult to 
define with any degree of certainty the amount 
that may be due to the plaintiff on accounts 
being taken but the right to call for an ac- 
count is a right that is vested in him as much 


as ain principal to demand accounts from his ~ 


agent, and one partner is the agent of the“. 
other, Section 6 clause (3) of the Transfer 
of Property Act enacts that, a mere right 
fo sue cannot be transferred’ and the 
essence of this restrictive clause was to 
repress gambling in litigation, and to forbid 
agreements which partook of a champert- 
ous character. But in the present case 
the right of plaintiffs No. lis not a mere 
right to sue for damages of an unascertained 
amount resulting from a breach of contract, 
it rather answers the definition of an action- 
able claim as stated in section 8 of the same 
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Act as meaning ‘a claim to any beneficial inter- 
estin moveable property not in the possession 
either actual or constructive of the claimant 
which the Civil Courts recognise as affording 
grounds for relief whether such interest be 
existent accruing, conditional, or contingent, 
and an actionable claim is transferrable, I 
am, therefore, of opinion in the present case 
that the right toan account in the circum- 
stances of the relationship existing between 
plaintiffs, No. and defendant was a right that 
was transferrable though the amount due on 
the account may not be ascertained, and the 
_issue must be answered in the affirmative. 


Issue 8 is referred to the Court Commis- 
sioner for taking accounts. Report within a 
month, Mr. Kaiumal to deposit Rs. 30 as 
Commissioner’s fee, 


K, S, D. Order accordingly, 


maae ee 


ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL No, 731 or 1922. 
March 6, 1924. 


Present :—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 


Pandit LAKSHMI NARAIN MISR 
AND ANOTHER—PLAINTIFFS—-APPELLANTS 
versus 
Musammat SUMARNI KUAR AND OTHERS 
DEFENDANIS— RESPONDENTS, 


Will, construction of—Beguest by Hindu father to 
wife and daughters—Absolute estate—Hindu Law—~ 
Btridhan—Inheritance by females—Estate taken, 


YA Hindu testator made a bequest of his property in 
favour of four persons, his Widow, His two daughters 
and his nephew in four equal shares, with a provision 
that in case any of the daughters, had a son born ha 
should get the property of the two daughters, in case 
of there being no son the property to go to the ne- 
phew and his heirs ; 


Held that the Will gave an absolute estate fo all 
the legatees. 


Under the Hindu Law a female inheriting the 
styidhan property of a female takes in it only a limit. 
ed estate, which on her death goes not to her own 
heir, but to the stvidkan heir of the original female 
owner, 
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Sham Behari Lal v. Ram Kali, 74 Ind, Cas. 495 ; 
Q1 A. In J. 656; (1924) A. I R. (A) 15; 45 A. 715, fol- 
lowed, 


Second appeal from the decree of the Dis- 
trict Judge, Moradabad, dated the 10th of 
February 1922. 


Mr. P. L, Banerji, for the Appellants, 


Mr, N. P. Asthana and Dr. S. N, Sen, for 
the Respondents, 


JUDGMENT., 


Sulaiman, J,—This is a plaintiffs’ appeal 
arising oub of a suit for recovery of posses- 
sion, Both the Courts below have dismissed 
the claim, 


The property in dispute belonged originally 
to one Kesri Mal alias Kosri Singh, who 
admittedly died some time before the Mutiny, 
On his death be left a widow Musammat 
Chunno and two daughters Musammat Durga 
and Afusammat Cheno and also a sister's son 
Baijnath. Before his death Kesri Mal is said 
to have executed a document, dated the 28th 
of January 1838, the genuineness of which 
was challenged by the plaintiffs in the Court 
below. Both the Courts below, however, have 
found that this was a genuine document and 
that finding is a finding of a fact, 


The terms of this document are admittedly 
very vague and ambiguous, we have had the 
original read over to us and there can be no 
doubt that the language of this document is 
at places ungrammatical and not quite clear. 
On the whole, however, I do not find it possi- 
ble to differ from the interpretation put on it 
by the Courts below. What the lower 
Appellate Court has understood this document 
to mean is as follows :— The testator made a 
bequest of his property in favour of four 
persons, his widow, his two daughters and his 
nephew Baijnath in four equal shares. There 
was a provision that in case any of the 
daughters had a son born he would get the 
property (of the two daughters). In case of 
there being no son born tothe daughters 
that property would go to the nephew Baij- 
nath and his heirs. 

Tt is not disputed that on the death of Kesri 
Mal: bis widow did not take possession over 
any definite portion of this property but the 
entire estate was divided in the ratio of one- 


390 


LAKSHMI NARAIN MISRI v. SUMARNI KUAR 


‘third each between Bijnath and the two 

daughters, I may here mention that one of 
the arguments put forward before us was that 
it must be assumed that the widow Musammat 
Chunno had made a gilt of her interest in 
favour of her daughters and Baijnath, As to 
this the learned Judge has remarked that 
there is no evidence in support of it and he 
has refrained from drawing this inference 
from the mere fact that there was no muta- 
tion of names in favour of Musammat Chunno, 
The case of a gift by Musammat Chunno not 
having been put forward in the pleadings we 
cannot make any such assumption in favour 
of the respondents. It may, therefore, be 
taken for granted that for some reason or 
other Musammat Chunno did not take posses- 
sion of the one fourth estate to which she was 
entitled under the will, Musammat Chunno 
died shortly after Kesri Mal and on her death 
two-thirds share remained in possession of her 
daughters Musammat Chunno and Musammat 
Durga while the other one-third share re- 
mained in possession of Baijnath. Musammat 
Durga died some 40 years ago. During the 
life time of thetwo daughters a son named 
Bhagwan Das was born to Musammat Chunno; 
and Harcharan Das whose widow, Musammat 
Sumarti Kunwar, is defendant No. 1, was the 
gon of this Bhagwan Das. In 1907 Musam- 
mat Chunno’s son Bhagwan Das died. After 
his death Musammat Chunno exeeuted a deed 
of gift of the property which had remained in 
possession of herself and her deceased sister 
Musammat Durga, in favour of her grand-son 
Harcharan Das. Musammat Chandan Kunwar, 
the mother of Harcharan Das, acting as his 
guardian, then transferred this gifted property 
to Shib Charan Das, defendant No. 3. Onithe 
other hand, Baijnath’s grand-son Shib Charan 
and grand-daughter Musammat Lareti are said 
to to be in possession of the one-third share 
which he had got under the Will. 


The plaintiffs’ case was that the estate held 
by Musammat Chunno and after her death 
by her two daughters Musammat Durga and 
Musammat Chunno, was the estate of Hindu 
widows, which passed to the reversioners of 
Kesri Mal on the death of Musammat Chunno 
in 1907, and that the suit having baen brought 
within 12 years of her death the claim was 
maintainable, 
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The plaintiffs, however, admitted shat on the 
death of Musammat Chunno the two collat- 
erals to whom suecession opened were Sri 
Kishen and Mukh Ram, Sri’ Kishen has a 
daughter who is still alive, The property baving 
been inherited by collateral succession itis clear 
that the plaintiffs cannot in any case succeed 
tothe half share inherited by Sri Kishen so 
long as his daughter is alive, They would 
be only entitled to the one-half share 
which was inherited. by Mukh Ram, their 
father. We may also add that the lower 
Appellate Court has found that Sri Kishen and 
Salig Ram were not members of a joint Hindu_ 
family but were separate, In this view it is 
quite clear that the plaintiffs’ claim with 
regard tothe one-half of the estate which 
ought to go, if at all, to Sri Kishen’s daughter, 
cannot succeed, 

Under the Will there can be no doubt that 
Baijnath got one-fourth of the estate. His 
grandson is now in possession of it, Is 
is impossible to see how the plaintiffs oan 
ever succeed with regard to this share. 


As regards the estate taken by the two 
daughters, there can be'no doubt that before 
they died a son Bhagwan Das was born, 
Under the defeasance clause contained in the 
Will the interest of „Mst. Durga and Mst. 
Cheno came to an end and the estate became 
vested in Bhagwan Das. On the death of 
Bhagwan Das his son Harcharan Das would 
be the owner of this property. The plaintiffs 
are, by no means, the heirs of Bhagwan Das. 
The claim with regard to the two shares must, 
therefore, also fail. 


There remains the half of one-fourth share 
which ouget to have gone to Mst. Chunno. 
The first point which we have to consider 
is the nature of the estate taken by Mst, 
Chunno. It has been contended before us tih 
she got only a limited estate, that is to say, 
a Hindu widow's estate under the Will and 
not an absolute estate, Iam not prepared to 
accept this contention, When we find that 
Baijnath, one of the legatees, was given an 
absolute estate and that the two daughters 
also were given estates which were obviously 
antagonistic to the interest of Mst. Chunno, 
the natural inference would be that the nature 
of the estate given to Mst. Chunno was also 
fhe same. Having considered the language of ` 
the document I havecome to the conclusion 
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that the testator intended to confer an ab- 
solute estate on Mst. Chunno 'with respect to 
the one-fourth share in the estate. 


This, however, does not dispose of the appeal, 
Assuming that Mst. Chunno got an absolute 
estate, this would be her stridhan which on 
her death would be inherited by her daughters 
Mst. Durga and Mst. Cheno, Although the 
daughters obtained possession during her lifo- 
time yet it is clear that Mst. Chunno herself 
died within a few years of the death of her 
husbandiand even adverse possession against 
ather has not been completed. The question 
ee have then to consider is whether the estate 
taken by Mst. Durga and Mst, Cheno from 
Chunno was such siridhan estate as could be 
disposed of by them freely or whether it was 
a limited estate of a Hindu daughter which, 
though subject to alienation under certain cir- 
cumstances, would revert to the heirs of 
their mother after their deaths, 


Dr. Sen on behalf of the respondents has 
strongly urged that the estate taken by the 
two daughters was their absolute estate, He 
has argued that under the Hindu Law there is 
a clear distinction between succession to prop- 
erty acquired before or at the time of the 
marriage and property acquired by a woman 
after her marriage, and he has urged that, so 
far as the latter kind of property is concerned, 
ib is inherited by sons and daughters jointly 
and they got the property as absolute owners 
and not only as limited owners. On the other 
hand, Mr, Banerji has relied on two cases of 
their Lordships of the Privy Council and a 
case decided recently by a Division Bench of 
this Court, and contended that, although the 
rule of succession may be different, nevertheless 

“the nature of the estate taken by a female is 
always the same whether she inherits it from 
amale ora female. In the case of Sheo 
Shankar Lal v. Debi Sahai (1) their Lordships 
of the Privy Council held that on the death of 
the daughter who had inherited certain pro- 
perty from her mother and which was her 
mother’s stridhan the property ought to go to 
her son in preference fo her daughter. In the 
case of Sheo Pariab Bahadur Singh vw. The 


(1) 25 A. 468 ; 13 M. Ir J. 330 ; 5 Bom. In R. 828; 
70 W N. 881; 80 I A. 209; 8 Sar PB O.cd. 465 
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Allahabad Bank (2) their Lordships of the 
Privy Council remarked that ‘under the 
Hindu Law of the Benares School there is no 
distinction, as to the nature of the estate 
taken, between property inherited by a woman 
from a male, and property inherited by her 
from a female. In both cases she takes it not 
absolutely as her stridhan, but for a qualitied 
estate alienable only under the condition ap- 
plicable to such an estate and with reverter 
after her death to the heirs of her predecessor- 
in-title.’ The question has been recently 
considered by this Court in the case of Sham 
Behari Lal v. Ram Kali (8). In that case a 
Hindu lady owned certain stridhan property 
which after her death descended on her 
daughter, After the daughter s death there 
was competition between her daughter and a 
grandson of the original female owner, This 
High Court relying on the observation of 
their Lordships of the Privy Council in the 
last-mentioned case held that the estate held 
by the deceased daughter was a limited one 
which on her death would not go to her own 
heir but would go to the stridhan heir of her 
own deceased mother, who in that case was, 
the original female owner's grand-daughter, 
i. @, the deceased daughter's daughter. The 
point having been so recently considered we 
must accept it as laying down the correct rule 
of succession, 


16 follows, therefore, that on the death of 
Mst. Chunno her two daughters Mst. Durga 
and Mst. Cheno got a limited interest in the 
estate and not absolute rights. When Mst. 
Durga died her half share again went to Mst. 
Cheno either as the surviving sister or as the 
heir of Mst. Chunno. Msi. Cheno again held 
the estate as a limited owner and the nature 
of that estate continued as such till 
the 6th of October 1907 when she died, 
On her death Sri Kishun and Mukh Ram, 
being the nearest sayindas of the husband of 
Mst. Chunno, were the next heirs. There 
is no suggestion that any daughter's daughter 
or any other heir nearer than those sapindas 
was then alive. The deed of gift made by 
her in, her life-time could, inno way, affect the 


(2) 254.476; 70. W.N. 840; 93M LI. 336; 
5 Bom. L. R. 883; 801. A. 209; 8Sar P. O.J. 535 


(P. 0). 
(3) T4 Ind. Oas. 495 ; (1924) 
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interest of the nearest reversioners to the 
estate. The present suit was brought within 
12 years of Mst. Cheno’s death. Iam, there- 
fore, of opinion that the plaintiff’s claim with 
regard to a half share in the estate inherited 
by Msi. Durga and Mst. Cheno from Mst. 
Chunno must succeed, that is fo say, the 
plaintiffs’ claim with regard to the one- 
eighth share of the entire estate should be 
decreed. I may note here that item No. 4 
which was included in the list given in the 
plaint has been found by the Courts below 
not to have belonged to Kesri Mal and not 
to have been covered by his Will. The claim 
as regards this particular item will stand dis- 
missed in toto, 


Mukerji, J.—This appeal relates to the 
property of one Kesri Mal alias Kosri Singh. 
He made a Will and disposed of the property 
in favour of four persons, namely, his widow, 
two daughters and his sister’ son Baijnath, 
The Will has been found to be genuine, 
Tts interpretation has caused some difficulty, 
but, agreeing with my learned brother, I 
have come to the conclusion that it gave 
an absolute estate to all the four persons. 
There is a clause in the Will which may be 
interpreted as meaning this: “On the death 
of any of the daughters without an issue her 
share would go to the remaining two persons, 
namely, the remaining daughter and the ne- 
phew or to the nephew and his descendants, 
As a matter of fact one of the daughters had 
a son Bhagwan Das, On his birth his mo- 
thers share would go to him, The other 
daughter died about 40 years ago and her 
share would go to her sister, and cousin 
Baijnath or to Baijnath’s heirs. It follows 
that, in respect of the estate of three persons, 
namely, the two daughters and the nephew 
Baijnath, the reversioners to the estate of 
Kesri Singh cannot have any claim. 


There remains now to consider the case of 
the estate of the widow. It appears that, on 
the death of the last daughter there were two 
persons entitled to the property of Kesri 
Singh, namely, Sri Kishen and Mukh Ram. 
Sri Kishen’s daughter is alive and is not one of 
the plaintiffs in the suit. The plaintiffs are 
Mukh Ram's sons. Thus, the plaintiffs can 
claim only one-half of such property as 
may be called the property of Kesri Singh. 
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The property of the widow was inherited 
under the law by the two daughters, 
It appears that, although they got the proper- 
ty as a siridhan of their nother, they got only 
a life estate in the property. On the death of 
the last of the daughters the property would 
revert to the stridhan heirs of the widow and 
these would be the heirs of Kesri Singh him- 
self. Thus one-half of the one-fourth share 
given to the widow would come to the plaint- 
iffs. For, these reagons I agree to the order 
which has heen proposed by my learned 
brother. 


By the Court :—We allow this appeal 
and modify the decree of the Court below to 
this extent that we dismiss the plaintiffs’ claim 
with regard to item No. 4, but we decree the 
claim for possession with regard fo one-eighth 
share in the remaining properties as against 
the present defendants. The parties shall pay 
and receive costs in proportion to their ‘res- 
pective failure and success throughout includ- 
ing, in this Court, fees on the higher scale, 


As there has been no determination of the 
amount of the mesne profits to which plaintiffs 
would be entitled, we direct an enquiry to be 
made by the Court of first instance as to the 
exact amount of mesne profits to which the 
plaintiffs are entitled for a period of three 
years prior to the suit. The amount of mesne 
profits payable to the plaintiffs under al. (e) 
r. 12, O. XX, Civil Prosedure Code will also 
be determined. Tho case for this purpose is 
remanded to the Court of first instance 
through the lower Appellate Court, 


N. H. Appeal allowed. 


X 
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GANPATLAL V., THE FIRM OF BILASRAL 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 


CIVIL REVISION No. 299 oF 1922, 
June 16, 1923. 


Present :—Mr. Baker, J. ©, 


GANPATLAL AND ANOTHER— 
PLAINTIFFS—APPLICANTS 
Versus 
Tar FIRM OF BILASRAI— 
DEFENDANT—NON-APPLICANTS, 


Civil Procedure Code (Act V of 1908), s. 20—~Sale 
of goods—Goods des patohed from one place to another— 


Contract to pay price on taking delivery—Breach of. 


contract— Suit for damages—Jurtsdiction. 


Defendants having opdered the plaintiffs to send to 
them at A certain bags of grain, the plaintiffs sent the 
bags by train and sent the Railway Receipt to one 8, 
giving notice to the defendants to take delivery of the 
goods and pay the money toS. On defendants’ de. 
fault, plaintiffs ordered 9 to sell the goods and these 
having been sold at a loss, they brought a suit to re- 
cover damages inthe Small Cause Court at Æ, the 
place, where they carried on their business: 


Heid, that as the delivery of the goods and the pay- 
ment of the price had to be made at A, the cause of 
action arose wholly at Aand the Court at Æ had no 
jurisdiction to try the suit. 


- Application for revision of the order of the 
Small Cause Court, Khurai, dated the 31st 
October 1922. 


ORDER,.—This is an application for re- 
vision of the order of the Judge of the Small 
Cause Court at Khurai returning the applicants’ 
plaint for presentation ta: the proper Court on 
the ground of want of jurisdiction, 


>The applicants who carry on business at 
Khurai in Saugor district brought a suit 
against the non-applicants who carry on busi- 
ness at Akola, alleging that the defendants had 
by wire ordered the plaintiffs to send to them 
at Akola certain bags of grain and subse- 
quently sent their Munim to Khurai for the 
same purpose. The price was agreed to be 
paid ab Khurai. Tho plaintiffs sent the bags 
by train to Akola and also sent the invoice, 
but as the defendant did not send the money 
they sent the Railway Receipt to one Sevalal 
of Akola, and gave a notice to defendants to 
10—50 
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tako delivery of tho goods and pay the money 
to Sevalal. As defendants failed to pay the 
money to Sevalal the plaintiffs ordered him to 
sell the goods. The goods were sold at a loss 
for which the plaintiffs brought the suit. 
The Small Cause Court Judge at Khuari re- 
turned the plaint holding that he had no juris- 
diction as the breach of contract took place at 
Akola, where the delivery was refused, and 


` the damages occurred there as the grain was 


sold there, Plaintiffs apply in revision 


against this order. 


A number of cases have been quoted in 
arguments, but they are not of much assistance 
as every case of this kind must be decided on 
its particular facts, Whatever the terms of 
the original contract may have been the plaint- 
iffs ultimately sent the goods to Sevalal their 
Agent at Akola and instucted the defendants 
to take delivery from him and pay the price 
to him. The defendants did not do so. The 
breach of contract occurred at Akola. The 
dslivery of the goods and the payment of 
price was to be made there. Owing to defend- 
ants’ failure to take delivery of the goods and 
pay for them the goods had to be sold aba 
loss at Akola. The cause of action in this 
case is the defendants ’ failure to pay for the 
goods at, Akola and the loss sustainted by 
selling the goods there. The cause of action 
arose wholly at Akola and the Small Cause 
Court at Khurai had no jurisdiction, 


The order of the Judge of the Court of 
Small Causes at Khurai is, therefore, correct 
and the application is dismissed with costs. 


K. 8, D Application dismissed, 
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DAYA RAM v. SITA RAM 
ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL No, 1534 or 1929, 
February 18, 1924. 

Present :— Mr Justico Daniels, 


DAYA BAM—PLAINTIFF— APPELLANT 
VETSUS 


SITA RAM AND OTHERS—DEFENDANTS 
— RESPONDENTS, 


Transfer of Property Act (IV of 1882) s. 64 — Sale by 
unregistered document—Delivery of posaession— Proper- 
ty of value below one hundred rupees—Sale, validity 
of ~-Sale-deed , whether can be referred to, 


Where there has beona sale or mortgage with deli. 
very of possession of property less than Rs. 100 in 
value the effect of the transaction is not destroyed 
because an unregistered sale-deod was executed ab 
the same time. 


Habibul Rahman v. Masammat, Rasul Bandi, 62 
Ind. Cas. 859; 19 A. L. J. 876; Gunga Narain Gope v. 
Kali Churn Goala, 22 O. 179; 11 Ind. Deo. (N. S.)121, 
followed. i 


In such @ case the unregistered sale-deed oan be 
referred toin orderto ascertain the nature of tha 
possession sought to be disturbed. 


Qadar Bakhsh v. Mangha Mal, 73 Ind. Cus. 889; 4 
L249; 5 L.L. J. 175; (1923) A. I. R. (L) 495; Jhamphu 
v, Kutramani, 42 Ind, Cas, 718; 15 A. L. J, 761, 39 A 
696, followed. i 


Second appeal against the decree of the 
Additional Districh Judge, Meerut, dated the 
15th July 1922, i 


My, N. 0, Yaish, for the Appellant. 
Mr. S. N. Gupta, for the Respondents, 


JUDGMENT.—In this case the father of 
the appellant sold the house in suit to the 
defendant Shankar Dasin 1912 by an un- 
registered sale-deed for a sum of Rs. 90. 
Shankar Das mortgaged the house and the 
mortgagees who are the respondents in this 
case obtained a decree against Shankar Das 
on their mortgage, The plaintiff brought the 
present suit for a declaration that the house 
still belongs to him and is not liable to sale 
under the decree against Shankar Das, His 
contention was that Shankar Das’s possession 
was purely permissive. On the evidence 
both Courts have rejected plaintiff's case, The 
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sole question urged in support of the appeal 
to this Court is tbat the sale-deed in favour 
of Shankar Das being unregistered was in- 
admissible in evidence even for the purpose of 
showing the nature of Shankar Das’s posses- 
sion, It may be noted that the Court below 
has merely used it to corroborate other 
evidence given by the defendants which the 
Court has believed. The property having 
been of the value of under Rs, 100 at the 
time when the sale took place could, under 
the provisions of section 54 of the Transfer 
of Property Act, be sold either by a registered 
sale-deed or by delivery of possession, In this _ 
case there unquestionably was delivery of % 
possession, and it has been held by Tudball, 
J, in Habibul Rahman v. Rasul Bandi (1), 
that where there has been a sale or mortgage 
with delivery of possession the effect of the 
transaction is not destroyed because an un- 
registered sale-deed was executed at the same 
time. There is authority of the Calcutta 
High Court to the same effect in Gunga 
Narain v. Kali Churn (2), There is also 
authority for the view that in such cases an 
unregistered sale-deed can be referred to in 
order to ascertain the natura of the possession 
sought to be disturbed. The caseof Qadar. 
Bakhsh v. Mangha Mal (8), is a recent autho- 
rity to this effect and Jhamphu v. Kuiramani 
(4), is a case of this High Court to the same 
eftect. On the authorities, the case was 
rightly decided by the Court below and I 
dismiss the appeal with costs including in 
this Court fees on the higher scale. 


K. S, D, Appeal dismissed. 


(1) 62 Ind. Cas. 859 ; 19 A.L. J. 876. 

(2) 220. 179 ; 11 Ind. Deo. (N.S.) 121. 

(3) 73 Ind. Cas. 889; 4 D. 249; 5 L. L. J. 175; (1923) 
A. T. R. (La) 495. Wg 

(4) 42 Ind Cas. 713; 15 A. L. J. 761; 89 A. 698. -7 
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PANNAL ANANTHANARAYANA ATYAR V. PANNAI RAMASUBBA AIYAR 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No, 90 oF 1922. 
August 30, 1923, 


Present :—Mr, Justice Spencer and Mr. Justice 
Devadoss. 


PANNAL ANANTHANARAYANA ALYAR— 
PETITIONER—~APPELLANT 
Versus 


PANNAI RAMASUBBA ALYAR AND OTHERS 
—OPPOSITE PARTY—RESPONDEN'TS, 


Provincial Insolvency Act (Y of 1920), ss. 58, 54, 68 
76, 78—-‘‘Act," Meaning of—Application for leave to 
appeal ~ Deluy, whether excusable—Alienation in fraud 
of crediiors—Receiver, duty of ~Notice, what is— 
Receiver, refusal of, to move Couyt—Creditor, whether 
can apply —Order refusing to entertain @ pplication— 
Creditor, whether “person aggrieved" —A ppeal. 


Where an appeal is filed in time under section 75 
of the Provincial Insolvency Aot the mere fact that 
an application for leave to appeal under cl. (8) was 
not filed in time doas not render the appeal itself out 
of time. In any case, sestion 78 empowers the Appel- 
late Court in a proper case to exouse the delay in the 
presentation of the appeal or application. 


A mere omission or refusal to take aotion at the 
request ofa creditor does not amount to “an act” 
within the meaning of seotion 68 of the Act. 


Ordinarily, the Reogiver is the person to impeach 
any fraudulent transfer or conveyance by the insol- 
vent of his property. Butifthe Receiver refuses to 
move tha Court under sections 53 or 54 of the Provin- 
cial Insolvency Act even though a creditor offers to 
indemnity him against costs in the event of an adverse 
order against him, such creditor oan apply to the 
Court to permit him to use the Official Receiver’s 
name or make hima party to the proceedings and 
may move for an order under seotion 53 or 54 and if 
the order is against him, if the Official Reoeiver 
refuses to appeal notwithstanding the offer ofin- 

nity against costs, the oreditor can appeal 
against the order and may make the Official Receiver 
a party to the appeal. [p. 899, ool. 1.) 


Ishar Das v. Ladha Ram, 62 Ind. Cas.924: Kumar- 
appa Chettiar v. Murugapna Chettiar, 36 Ind. Cas. 
771 ; Nikka Mal v. Marwar Bank Lid, 52 Ind. Cas. 
188; 151 P.R. 1919 ; Appi Reddi v. Appi Reddi 66 Ind. 
Cas. 271; 45 Mad. 189 ; 14 L. W. 689 ; 41 M. L. J. 606 
(1921) 1 M. wW. N. 816 (1922) A. I. R. (M) 246; 
Ex parte Sidebotham, "In 16, Sidebotham, (1880) 14 
Ch. D. 458 ; 49 L, J. B, K. 41; 42 L. T. 783; 28 W. R. 
716; In re Webb; Ex parte Walter (1876) 2 Ch. D. 326; 
45 L. J. Book 105; 74%. T. 701; 24 W.R. 834 : 
Khushaliram v. Bholar Mal, 28 Ind. Cas. 573; 7 A. 
252 ; 13 A. L. J. 270 Hamraj Champa Lali v. Ram- 
Kishan Ram, 38 Ind. Cas. 369; 2 P, L. J. 101;1 


P. L. W. 752; (1917) Pat. 304; Ex parte Kearsley; In re 
Genese. (1886) 17 Q P. D. 1; BBL. F. Q. 825; 34 W. R. 
474 ; 3 Morrell, 57, followed. 


Mariappa Pillai v, Raman Chettiar 57 Ind. Cas. 
519 ; 42 M. 822 ; 10 L. W. 59; Thabbu Lal v. Shib 
Charan Das, 37 Ind. Cas. 76 ; 39 A. 162; 15 A L J. 1 
distinguished. 


When a creditor challenges an alienation or a pay- 
ment as being in fraud of creditors, itis the Official 
Receiver's duty to give notice to such creditor and 
ask him to substantiate his allegation. 


A general notice, which is sent as soon as a person 
is adjudicated insolvent asking the creditors to prove 
their claims, is not such a notice. as should be given 
to a creditor who impeaches a particular transaction 
of the insolvent as-being in fraud of creditors, The 
Official Receiver should fix a date for enquiring into 
the bona fides of the partioular transaction of the in- 
solvent and should give notice to the creditors and 
othars concerned to appoar before him and state their 
objections. If, after examination, he finds that a 
certain alienation or other transaction is in fraud of 
creditors he should himself move to have it set aside 
by a Court. But if he i is not satisfied that such is the 
case and, ila creditor is willing to indemnify him 
against costs in the event of failure, it is his duty to 
move the Court for setting aside the alienation or 
other transaction as being in fraud of creditors. 
[p. 400, col. 1.] 


The Official Receiver should not consider it the 
duty of the creditors alone to bring to his knowledge 
the nature of any doubtful transaction, but it is his 
duty to enquire into'lthe nature of every transaction 
which prima facie does nob appear to be proper and 
bona fide and valid. 


Where a District Judge refuses to ontertain an 
application of a creditor under section 53 or 54 of the 
Provincial Insolvency Act the creditor is a “person 
aggrieved” within the meaning of the Act and is en- 
titled to appeal. 


A creditor can at any time during the pendency 
of Insolvency proceedings move the Court under 
section 53 or 54 on the ground that the Official Re- 
ceiver has refused to move in the matter, as there is 
no period of limitation provided for such an appli- 
cation. [p. 897, col. 2.) 


Appeal against the order dated the llth 
October 1921 of the District Court, Tinnevelly, 
in O.P. No. 220 of 1920. 

Messrs. P, N. Appuswamy and P.Y. Krishna- 
swamy Aiyar, for the Appellant. 

Mr. T. L, Venkatarama Iyengar, for the 
Respondent. 


JUDGMENT. 


The appellantis one of the two petitioning 
creditors who applied to the District Court of 
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Tinnevelly in I. P. No. 12 of 1919 to have the 
third respondent in this Court adjudicated an 
insolvent. One of the allegations in the poti- 
tion was thatthe hypothecation in favour of 
the second respondent was in fraud of creditors, 
The Official Receiver, Tinnevelly, who is the 
fourth respondent, sold the hypotheca free of 
encumbrance and paid the second respondent 
in full, The petitioning creditors applied to the 
District Court Tinnevelly, to have the hypo- 
thecation declared void under sections 53 and 
54 of the Act of 1920. The District Judge held 
that the application was an appeal against the 
act of the Official Receiver under section 68 of 
the Act and dismissed it with costs as being 
barred by limitation, if not having been pre- 
sented within 21 days of the order of the 
Receiver. This appeal is against the judgment 
of the District Judge, 


The appeal came on for hearing on 1st August 
1923, when the appellant’s Vakil Mr.P. V. Kri- 
shnaswsmy Alyar asked for time to file an ap- 
plication for leave fo appeal under section 75 
ol. (3). Time was granted and the application for 
leave fo appeal was filed on 6th August 1923, 
Mr, K. V. Krishnaswamy Aiyar objected to 
leave being granted as the affidavit on behalf of 
the appellant was not satisfactory; and be fur- 
ther contended that, even if leave were grant- 
ed, the appeal would be out of time as it was 
presented on 10th January 1922 without ob- 
taining leave, As the new Provincial Insol- 
vency Act came into force only in 1922 and 
as the Insolvency law is not well understood 
in the moffusil, we deemed it proper to grant 
leave under section 75, ol, (3) to file an appeal 
against the District Judge’s order. The appeal 
as presented under section 75 (2) having been 
presented in time, there is no substance in the 
objection that the appeal is under section 75, 
(3) out of time. Even if itis, section 78, which 
is 2 new provision not contained in the old Act, 
empowers the Court to exesuse delay in the 
presentation of an appeal or application. 
This being a fit case for excusing delay the 
appeal was heard on the merits alter excusing 
the delay. 


Mr, K. V. Krishnaswamy Aiyar raised a 
preliminary objection that no appeal lay to 
this Court as the application to the lower 
Court was under section 68 of the Provincial 
Insolvency Act of 1920 and as it was not open 
to a creditor to move the Court for an order 


under section 53 or 54 of the Act against an 
alienee or a creditor, and he relied on Mari- 
appa Pillai v. Raman Chettiar (1) and Thabba 
Lal v. Shib Charan Das (2). The application 
to the District Court was nob made under 
section 68, as is clear from a perusal of the pe- 
tition, It follows that the District Judge was 
wrong in treating it as out of time under 
that section. Tho question for consideration is, 
can a ereditor move the Court under section 53 
or 54 of the Act? None of the decisions re- 
lied on by him go the length of holding 
that a ereditor could not move 


Court at all to set aside a voluntary trans- ™ 


fer, or to avoid a fraudulent perference, 
whatever the circumstances might be. The 
main point decided in Mariappa Pillai v. 
Raman Chettiar (1) was, “ No Court has the 
jurisdiction to annul, as such, a transfer 
amounting to a fraudulent preference, or a 
voluntary fransfer made within two years of 
the adjudication, except a Court exercising in- 
solvency jurisdiction in proceedings which 
have been instituted to declare the debtor, 
who made the transfer, an insolvent by a 
petition duly presented under the Act.” 
In the course of the judgment there is 
an observation, “itis the Official Receiver who 
must set the Courtin motion to annul a 
transfer under section 36 or 387. This obser- 
vation has to be read in connection with the 
facts of that case. It is neither laid down, nor 
intended to be laid down, in that case that, 
under no ciroumstances, could a creditor move 
the Court for an order section 53 or 54 of 
the Provincial Insolvency Act of 1920. 

In Thabba Lal v. Shib Charan Das (2) the 
potitioning creditor applied to the Insolvency 
Court for attachment of a certain property as 
being that of the insolvent. It did not appear 
that he had ever moved the Receiver to take 
steps for attaching the property. The Court 
gtanted the application and directed the 
Receiver to attach the property which was 
done. The sons of the insolvent claimed the 
property as their own. The Court allowed 
part of the claim, Both the creditor and the 
sons appealed to the High Court. Walsh, J., 
observes at p. 155: “ Creditors have a right tio 
prove for their own claims, a right to supply 
the Receiver with information relating to claims 


(1) 52 Ind. Cas. 519 ; 42 M. 822 ; 10 L. W. 59. 
(2) 87 Ind, Cas. 76; 39 A. 152 ; 15 A. D J. 1. 
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which the insolvent’s estate may have 
against other persons ; and they have a right to 
bring the Receiver’s conduct and decisions 
before the Court if he declines to act or neg- 
lect his duties, but they have no legal interest 
in the insolvent’s estate and no title to repre- 
sent it. If they want the Receiver to litigate the 
question, they can supply him with funds 
or indemnify him against the costs in the 
event of failure, if he is unable to proceed for 
want of funds ; but it would ba contrary to 
the whole scheme of the Insolvency Act, if 
~any one out of a large number of creditors was 
“at liberty to start all kinds of questions and 
set the law in motion independently of the 
Receiver. The proper course, if a creditor is 
desirous of supporting the Receiver and 
securing a decision in his favour, is to 
attend the Court to wateh the proceedings, 
or obtain the permission of the Court to 
intervene as amicus curiae.” The learned 
Judge observed that if the Receiver declined 
to move in the matter the proper course for 
the oreditor was to apply to the Court under 
section 22 of Act [IL of 1907. Section 22, now 
section 68, gives aright of appeal toa person 
aggrieved by any aob or decision of the Receiv- 
er, The word “act” must be understood in 
its ordinary sonse, It cannof mean a mere 
omission or refusal to take steps at the request 
of a creditor, 16 is not defined in the Act. 
The General Clauses Act defines the word 
‘aot ” as including illogal omissions when it is 
used with reference to an offence ora civil 
wrong. A mere refusal of the Official Reseiv- 
er to take action at the request of a craditor 
cannot, therefore, be called an “act” of the 
Official Receiver as contemplated by section 68 
of the Act. It would be a different matter 
~if, after hearing the parties, he passes an order 
That the transaction is a valid one. What he 
does then would amount to a decision against 
which thereis an appeal provided section 68 
contemplates acts of the Official Receiver. 
such.as selling the proparty of the insolvent, 
taking possession of property and decisions on 
creditor's proofs of debt, either admitting 
them or rejecting them, The whole tenor 
of section 68 is against the view of the 
learned Judge that a creditor's only remedy 
against the refusal of the Official Recei- 
ver to take action under section 53 or 54 of 
the Act is by way of appeal under saction 68, 


A creditor can at any time during the pənd- 
ency of the Insolvency procedings move the 
Court under section 53 or 54 0n the ground 
that the Official Receiver has refused to move 
in the matter, as there is no period of 
limitation provided for such an application, 
Tt may be seen from the recital of the facts 
in Thabba Lal xw. Shib Charan Das (9) that 
what the oreditor did in this case was to go 
over the head of the Receiver and apply to the 
Court to attach property claimed by persons 
who were not parties to the Insolvency Pro- 
ceedings, The oreditor’s application is not 
described as one under section 58 or 54, The 
Insolvency Court exercised powers of taking 
possession of property similar to those confer- 
red by section 56 (3). There is an earlier deci- 


-sion of the same Court in Khushramali v. 


Bholar Mal (3) to the effect that one credi- 
tor can impeach the validity of another eredi- 
tor’s debt and that the Judge is bound to en- 
quire into his petition, The earlier case is not 
overruled in the lattor one and must, therefore, 
we regarded as representing the prevailing law 
in the United Provinces. 

It is no doubt, the policy of the Insolvency 
Law to prevent a scramble among creditors, to 
avoid a multiplicity of actions and to have the 
insolvent’s estate wound up with the best pos- 
sibie expedition and the least amount of ex- 
pense, in the interests of the creditors as well 
as the insolvent, The jurisdiction of the Court, 
to make an order under section 53 or 54 of 
the Act, on a proper consideration of the 
facts, no matber who moved the Court, is 
not restricted by any of the provisions of 
the Provincial Insolvency Act, Any order 
made under section 53 or 54 enures for the 
benefit of all creditiors and not merely for 
the benefit of any particular creditor, There 
is no rule that the Official Receiver alone 
and nobody else can move in the matter. 
The sections lay down in what circumstances 
transfers and preferences shall be deemed 
void against the Official Receiver, It was 
held by the Patna High Court in Hamraj 
Champa Lal v. Bamkishen Ram (4) that 

‘what was contemplated by the procedure 
provided for by this statue was, that the 
Receiver was the person to impeach any 


(3) 28 Ind. Cas. 573 ; 37 A. 252; 13 A. L. J. 270. 
{4) 38 Ind. Cas. 369; QPL J. 101 ; 1 P. L. W. 752; 
(1917) Pat. 303. 
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fraudulent transfer or conveyance by the 
insolvent of his property. If the Receiver re- 
fuses to do so, then ib would be open to any 
creditor fo apply to the Judge for leave to in- 
stitute a proceeding under section 36 on his own 
behalf and on behalf of the other creditors, 
But until the Receiver refuses or declines to 
act no one else can do so, because he is the 
person to set the proceeding under section 36 
in motion.” In ex parte Kearssley: In re 
Genese (5) Gawe, J., laid down the course to 
be pursued by a creditor if the trustees re- 
fused to act. “Now the proper course for 
creditors, if the trustee refuses to act, or to 
allow his name to be used, is for them to come 
to the Court and apply for leave to use the name 
of the trustee on giving an indemnity against 
costs, On such an application the Court will 
consider the nature of the proposed proceed- 
ings, and, if satisfied that there are prima facie 
grounds for allowing the oreditors to proceed, 
will grant the application ” (See also Williams 
on Bankruptoy, 10th Edition, p. 373), The prao- 
tice in English Bankruptcy Courts appears to 
all intents and purposes the same in India, 
The petition of the appellant in this case is, 
in substance, such an application. ‘The peti- 
tioners alleged that the Official Receiver not 
only failed to move the Court to set aside the 
alienation in question, but also that he acted 
against the interests of the creditors. In 
the absence of any rules framed under the 
Act in regard to this matter, when an Official 
Receiver declines to assert his rights, a credit- 
or can apply to the Court to allow him to 
use the Official Receiver’s name in order to re- 
cover the insolvent’s property, or to set aside 
a voluntary transfer or to avoid a fraudulent 
preference, for the benefit of the creditors, In 
this oase, the requirements of law have been 
satisfied by making the Official Receiver a 
party to the application and the respondent's 
contention fails. 


Ib is next contended that no appeal lies 
against the order of the lower Court, as the 
appellant is not a “ person aggrieved ” by the 
order, and reliance is placed in support of this 
contention upon Thabba Lal v. Shib Charan 
Das (2) and Iskar Das v. Ladha Ram (6), In 
Thabba Lal v. Shib Charan Das (2) the Court 


(5) (1686) 17 Q. B. D. 1 ; 55 L. J. Q. B. $25 ; 84 W. 
R. 474 ; 3 Morrell 57. 
(8) 62 Ind. Cas, 924. 


held that the appellant was not a proper 
party to the application and he could not 
appeal against the order except in the event 
of an order for costs being made against 
him which ought not to have been made 
and he was not a “person aggrieved ” under 
section 46 of the old Act. In Ishar Das v. 
Ladha Ram (6) the Labore High Court 
followed the decision in Thabba Lal v. 
Shib Charan Das (2). In Kumarappa Chettiar 
v. Murugappa Chettiar (T), Oldfield and Krish- 
nan, JJ., held that a creditor was a person ag- 
grived by an order in favour of another credit- _ 
or in a proceeding under section 36 of the Pro-“ 
vincial Insolyency Act, LIL of 1907, to which 
the Official Receiver and the appellant and 
the other creditor were parties, This decision 
was followed in another decision by Oldfield 
and Seshagiri Ayyar, JJ., in Jaggannatha Ay- 
yangar v. Narayana Ayyangar (8). We see 
no reason why we should not follow these 
decisions of our Court and hold that a 
creditor can appeal when he is a party to the 
decision appealed against. In Nikko Mal v, 
Marwar Bank Ltd., (9) a oreditor applied to 
have a sale by the insolvent declared null 
and void against the Official Receiver, 
Though his attention was called to the 
matter by the Court, the Official Receiver 
took no action, It was held that the Court, 
under the circumstances, “had power to enter- 
tain the application and, further, that ib was 
the duty of tho Court to judicially enquire 
into the matter when it was brought to its 
notice, This view is strongly supported by the 
decision in Khushali Ram vy. Bholar Mal (3) 
already referred to.” In Appireddi v. Appi- 
reddi (10) Ayling, Offg. C. J., and Odgers, J., 
refer to Nikko Mal v. Marwar Bank Lid. (9) 
and remark with reference to an application 
to set aside a transfer : “ It may well be thaty” 
when the Receiver fails to move in the mat- 
ter, a creditor may do go.” i 


In the face of these authorities, it cannot be 
contended successfully that a creditor can 
never apply to the Court under section 538 
or 54 of the Provincial Insolvency Act when 


(7) 36 Ind. Gas. 771. 

(8) 52 Ind. Oas. 761. 

(9) 52 Ind. Cag. 1898; 151 P. R. 1919. 

(10) 66 Ind. Gas. 971; 45 M. 189 :14 L W. 639; 
(aL) 24s. T. J. 606 ; (1921) M. W.N. 816; (1992) A. I. R. 
M.) 246 
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the Official Receiver refuses to act. But it is 
urged that a creditor is not a person aggriev- 
ed by the order of the lower Court even 
though it be held that he could move the 
lower Court for an order under either of the 
sections. If he could move the lower Court 
to set aside a transfer or to avoid a preference 
under section 53 or 54, he cannot be said to be 
a person aggrieved by the order of the lower 
Court passed against him. In Kumarappa 
Chettiar v. Murugappa Chettiar (T), a Bench of 
this Court held that “any appeal against an 
order passed under sections 36 and 87 of the 
Provincial Insolvency Act need not neces- 
sarily be presented by the Official Receiver, 
but may be presented by a creditor of the 
insolvent.” This was again decided in Jagan- 
mnatha Ayyangar v. Narayana Ayyangar (8). 
We do not rest our decision that an appeal 
lies in this case upon the slender ground that 
there is an order for costs against the appel- 
lant though that is sufficienti to dispose of the 
respondent's objection. If the Official Recei- 
ver refuses to move the Court under sec- 
tion 53 or 54 even though a creditor offers to 
indemnify him against costs in the event 
of an adverse order against him, such 
creditor can apply to the Court to permit 
him to use the Official Receivers name 
or make him a party to the proceeding and 
may move for an order under sections 53 
and 64, and if the order is against him, if 
the Official Receiver refuses to appeal not- 
withstanding the offer of indemnity against 
costs, the creditor can appeal against the order 
and may make the Official Receiver a party to 
the appeal. In this case, the learned Judge 
declined to hear the case on the merits and 
the appellant suffered a legal grievance and, 
therefore, has right of appeal. In the well 
known case of Sidebotham (11), James, L. J., 
SF the course of his judgment referred to the 
case of in Ha parte Walter (12), in which it was 
held that a creditor who had not been heard 
before the Registrar on the question of the 
registration of liquidation resolutions was en- 
titled to appeal from the Registrar's order, 
because the question of registration or non- 
registration of such resolution was one which 

affects the interests of all the creditors. 
(11) (1880) 14 Ch. P. 458; 49L J.B. K. 41; 42 

T, 783; 98 W. R. 715 


(2) (1876), 2 Oh. B. 326; 451, J.B. K. 105 ; T4 
L. T. TOL: 24 W. R. 884, 


We hold the respondent's contention that 
no appeal lies in this case to be untenable, 


In his deposition in the District Court the 
appellant alleged that he asked the Official 
Receivor to take proceedings under sections 53 
and 54 of the Act and that the Official Recsiv- 
er promised to do so but failed to take any 
action. The Official Receiver did not go into 
the witness-box and deny the first potitioner’s 
statement that he informed the Official Recei- 
ver about the suit transaction. He contented 
himself with denying it in his memo. of Octo- 
ber 11th, 1921. The District Judge has not 
found the first petitioner's statement to be un- 
true but he remarks in paragraph 8 of his 
judgment: “It is worthy of note that the 
condition of sale that the property was 
to be sold frea of encumbrance and 
subject to discharge of the amount due to 
the first respondent out of the sale-pro- 
ceeds was only announced to the bidders 
on the day of the sale and before the sale 
commenced and was not mentioned either in 
the sale notice, [Hx, IV (a)] posted on the 
notice board of the Official Receiver’s Office, 
nor in the brief notice of sale sent by post and 
to creditors (Exs. II, IV, ete)” ‘Ihe mortgage 
is one of four alienations made at or about the 
same time and within three months of the 
presentation of the petition for adjudication of 
the third respondent as an insolvent, one of 
which was set aside by the Court, one was 
given up by the mortgagee and one was not 
registered and, therefore, invalid. Any ex- 
pression of opinion on the evidence might 
prejudice the trial of the case by the lower 
Court, but itis sufficient to say that there is 
a case for enquiry on the merits, Itis urged 
for the respondent that a notice was sent to 
the appellant as well as to other creditors and 
that he did not take steps in time to have the 
hypothecation in question seb aside, It would 
not be proper to express any opinion on the 
conduct of the Official Receiver, as he is not 
before us, bub the memorandum put in on his 
behalf shows that he has not correetly under- 
stood what is his duty in matters of this kind. 
When a creditor challenges an alienation or a 
payment as beingin fraud of oreditors, it is 
the Official Receiver’s duty to give notice to 
such creditor and ask him to substantiate 
his allegation. In this case the allegation 
that the hypothecation in question was a 


400 
KHEDU SINGH V, BHAGWAN SINGH 


fraudulent one was made in the petition pre- 
sented for adjudication of the third respondent 
as an insolvent. A general notice, which is 
gent as Soon as a personis adjudicated insol- 
vent, asking the creditors to prove their claims, 
is not such a notice, as should be given 
to a creditor who impeaches a particular 
transaction of the insolvent as being in 
fraud of creditors. The Official Receiver 
should fix a date for enquiring into the 
bona fides of particular transactions of the 
insolvent and should give notice to such 
creditors as have already informed him of 
the nature of the transaction and should also 
give notice to others to appear before him 
and state their objections, if any, to the alien- 
ations or alleged fraudulent preferences by 
the insolvent. He should examine the insol- 
vent as regards the fransactions which have 
come to his knowledge and the substance of 
his examination should be reduced to writing 
and the statements of the creditors and wit- 
nesses whom they produce in support of their 
allegations should also be reduced to writing. 
Tf he finds that a certain alienation or other 
transaction is in fraud of creditors, he should 
himself move to have it set aside by a Court. 
But if he is not satisfied that suchis the 
case and, if a creditor is willing to indemnify 
him against costs in the event of failure, it is 
his duty to move the Court for setting aside 
the alienation or other transaction as being 
in fraud of creditors. Hoe should nob in such 
cases express his own opinion as to the nature 
of the transaction, but should place before 
the Court such evidence as the creditor is 
prepared to produce, for the finding of the 
Court may differ from that of the Official 
Receiver, anda trial before the Court will 
bring out many facts which perhaps the 
Official Receiver may not be able to get at; 
and, in the event of an adverse decision of 
the District Court, if a oreditor is willing to 
indemnify him for the costs of an appeal 
against the order of the Court, the Official 
Receiver should prefer an appeal after taking 
security for costs. The Official Receiver 
should not consider it the duty of creditors 
alone to bring to his knowledge the nature of 
any doubtful transaction, but it is his duty to 
enquire into the nature of every transaction 
which prima facie does not appear to be 
proper and bona fide and valid. In cases 
where the transaction is within three months, 
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he should enquire fully into the matter before 
satisfying himself that it is above board ; and, 
in such cases, it is his duty to call upon ‘the 
creditors to appear before him on a date fixed 
for the purpose to prove their allegations 
against the bona fides of the transaction, The 
Official Receiver should give every facility to 
the creditors to impugn the transactions of the 
insolvent which are ostensibly within three 
months of the insolvency. 


The order of the District Judge is set aside 
and he is directed to restore the petition to 
file and dispose of it according to law. ‘ 


The appellant's costs of this appeal will beg 
borne by the second respondent. 
vV. N.V. 
K. 8. D. 


Appeal accepted, 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT, 


SECOND CIVIL APPEAL No. 188 oF 1923. 
April 15, 1924, 
Present : —Mr. Hallifax, A. J. O, 


KHEDU SINGH AND ANOTHER—DEFEND 
ANTS — APPELLANTS : 


VETSUS 
BHAGWAN SINGH—PLAINTIFR-— 
RESPONDENT. 


C. P. Land Revenue Act (IL of 1917), 9. 109, scope 
of—Protected status—Effect of —Haclusive possession 
by recorded Thekadar— Hindu Law—Joint familys 
Manager, rights of —Eachusive possession. i 


Section 109 of the C. P. Land Revenue Act makes 
the tenure of a protested Thekedar impartible but that 
does not take away the ownership of any person who 
hasa share in it nor his right to joint possession, 


The grent of a protected status does not make any 
change in the rights of the joint holders of a lease 
inter se except making the tenure impartible when 
the lease might have been partible before. 


A person who is recorded as a protected Thekedar is 
not entitled to keep out the other co-sharer trom the 
joint possession of ownership of the Thekedar rights. 


VoL, 79) INDIAN 


KHEDU SINGH V. BHAGWAN SINGH 


The manager ofa joint Hindu family cannot claim 
exclusive possession of the joint family estate as 
against the other members of the joint family unless 
they are his sons. 


Appeal against the decree of the District 
Judge, Raipur, dated the 27th February 1923, 
in Civil Appeal No. 70 of 1923. 

Mr. M, Gupta, for the Appellants. 

Mr. J. O. Ghosh, for the Respondent. 


JUDGMENT.—We are concerned in this 
case with the tenure of a Protected Thekedar 
of which the incidents are laid down in 
section 109 of the Land Revenue Act, 1917. 


“ The learned District Judge in his appellate 


judgment says: “One of the incidents of 
protected status is that only one person can 
be in possession of the village ata time and 
that person must ke the holder of the Certi- 
ficate.” Ican find no authority for this 
dictum, which is the basis of the decree for 
exclusive possession of a village granted to the 
manager ofa joins Hindu family who is the 
recorded Protected Thekedar of the village 
against other members of that family who 
are co-sharers in the theka. 


Fagwa v. Budhram (1), deals with the 
law as it stood before 1917, but the reason- 
ing and the principles enunciated hold good 
still, Section 109 of the Land Revenue Act, 
1917, certainly makes the tenure impartible, 
but that does not take away the ownership of 
any person who has a share in ib nor his right 
to joint possession; a single elephant be- 
loning to a joint Hindu family is equally 
or even more impartible, but it is no less a 
unit in all the partible property of the family, 
and all the members of it are entitled to joint 
possession of it till a partition is made, when 
_ it must be allotted whole to one share or 
“mother or made common property. Any 
other state of things in regard to a village held 
under the protected status would be entirely 
inconsistent with the first proviso to clause (a) 
of sub-section (1) of section 109. It is also 
clearly contemplated by the whole of clause (b) 
of sub-section (1) and by sub-section (3), 


Neither under the Land Revenue Act, 
1917, nor under earlier legislation does the 
grant of the protected status make any change 
in the rights of the joint holders of a lease 


(1) 24 Ind. Cas. 855 ; 10 N. L. R. 64. 
I Com51 
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inter se, except to make the tenure impartible 
where the lease might have been partible 
before, If the manager of a joint Hindu 
family acquires a lease out of family funds 
but takes it in -his own name, he is the sole 
lessee and the sole recorded lessee, as far as 
the proprietor is concerned, and also the tenure 
is impartible. But the other members of the 
family are joint owners of the lease with him 
and entitled to joint possession of the village. 


The 
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The position then is this. joint 


“Hindu family of which the plaintiff is the 


manager and the defendants are members own 
property which includes a proprietary right 
in each of four villages which are partible and 
a lease-hold right in four more each of which 
is impartible. The defendants have forcibly 
taken exclusive possession of one of the lease- 
hold villages and the plaintiff has sued to 
eject them, Thatis the whole case, It has 
been slightly complicated by a diseussion 
of whether a house in the village of which 
the defendants have taken possession isa part 
of the village, and so also impartible, or not, 
The house is in all probability practically im- 
partible, as, in the present state of feeling in 
the family, it would certainly have to be allot- 
ted whole to one share or another in a parti- 
tion. But that makes no difference here, 
Still less does it matter whether itisa part 
of the village or not; if itis, the parb of the 
joint family property of which the defendants 
have taken exclusive possession consists of 
one item of the whole property, and if it is 
not, it consists of two. 


Now, ib seems to me fairly obvious that 
the manager of a joint Hindu family is no 
more entitled to exclusive possession of any 
part ol the joint family property than any 
other member is. If another member takes 
exclusive possession of a part or of the whole 
of the property and thereby ousts the mana- 
ger from joint possession, the latter can be 
restored to that joint possession, bub he can- 
not be put in exclusive possession as admit- 
tedly ha has no right to it, The question in 
Raghoba v, Ziboo (2), was not whether the 
manager in similar circumstances was entitled 
to a deoree for joint possession or fo one for 
exclusive possession afall or not. Batten, 
A. J. C., held that he was not entitled to eject 


(2) 11 Ind. Cas. 687; TN. L. R. 82. 
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the member of the family who had taken 
exclusive possession, and incidentally confirmed 
the decree for joint possession that had been 
given to him, 

In.1875 the. Allahabad High Court held 
in Baldeo Das v. Sham Lal (8) that where the 


manager of a joint Hindu family is the father ` 


of the other members he is entitled to eject 
one of them who usurps exclusive possession 
of a part of the family property. There again 
the possibility of the manager being entitled 
to joint possession only was not examined. 
The question decided was whether he was or 
was not entitled fo eject the other member of 
the family, and it was decided with reference 
to the special rights of a father against his 
sons. Here the members of tho family who 
have excluded the manager from joint posses- 
sion of a part of the property are his 
nephews. 


For all these reasons the decree of the 
lower Appellate Court granting the plaintiff 
Thakur Bhagwan Singh exclusive possession 
of the village of Bodtara and the house in it 
will be modified into a decree for joint posses- 
sion of that property, I understand that the 
parties have at last decided to have a partition 
of the whole property, which they ought to 
have done in the beginning instead of wasting 
their time and money and effort over this 
practically infructuous litigation. In all the 
circumstances, I consider it proper that each 
party shall pay its own costs throughout, 


Appeal allowed, 
Decree modified, 


G. R. D. 
K. 8. D, 


(3) 1A 77; 11 Mad. Jur. 222; 1 Ind. Deo, (N. BJ) 
52. 
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ALLAHABAD HIGH COURT. 

SECOND APPEAL NO; 800 oF 1921, 
l January 2, 1923. 

Present :—Mr, Justice Gokul Prasad. 


Musammat AKBARI BEGAM AND 
OTHERS—PLAINTIFFS—APPELUANTS 


versus 


SHAIKH ZAMIN ALI AND orHERS— 
DEFENDANTS—RESPONDENTS., 


Limitation Act (IX of 1903), s. 5.—Appeal filed Ne 


in wrong Court—Mistake, bona fide—Hatension of 
lime, whether should be allowed. 


A suit for ejectment was filed in the Revenue 
Court. The defendants’ plea of proprietary title was 
negatived by the Court which, however, dismissed 
tha suit on other grounds. The plaintifs appeal- 
ed to the Commissioner and, naturally, did not raise 
the question of proprietary title against the defend- 
ants who tried to support the decree on the ground 
that they were proprietors. The appeal was allowed 
and the suit decreed. On appeal by the defendants, 
the Board of Revenue held that, as soon as the 
question of proprietary title was raised before 
the Commissioner, he ceased to have jurisdiction 
and direoted that the appeal be returned for present- 
ation to the District Judge. Accordingly, the 
Commissioner returned the memorandum of ‘appeal 
to the plaintifs on the 31st August 1920 and they 
filed it before the District Judge on the 4th Septem. 
ber. The District Judge dismissed the appeal as 
time-barred. Plaintiffs appealed to the High Court: 


Held, that the plaintiffs had in good faith filed the 
appeal in the Commissioner’s Court and as they 
had filed it before the Judge within five days of the 
return of the memorandum of appeal by the Com- 
missioner, the District Judge ought to have grant- 
ed an extension of time under section 5 of the Limi- 
tation Act. 


Second appeal against the deerse of thet 
Districh Judge, Bareilly, dated the 9th of 
December 1920. 


Mr. Iqbal Ahmad, for the Appellant. 


JUDGMENT .—This appeal arises out of a 
suit for ejectment filed in the Revenue Court. 
The defendants pleaded inter alia their own 
proprietary rights. This plea was decided in 
the negative by the first Court but it dismiss- 
ed the plaintiffs’ suit on other grounds. The 
plaintiffs went up in appeal to the Commis- 


vi! 
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sioner and naturally did not raise the question 
of proprietary title as they could not do so, in- 
asmuch as the point had been decided in 
their favour by the Court of first instance, 
The defendants, however, tried to support the 
decree of the ‘first Court on the ground that 
they were proprietors and the finding of the 
first Court on that point was wrong. The 
Commissioner allowed the appeal and decreed 
the plaintiffs’ claim, The defendants went up 
in appeal to the Board of Revenue and the 
Board decided that, as soon as the question of 
proprietary title was raised before the Commis- 
sioner, he ceased to have jurisdiction and re- 
manded the case witha direction that he 
should return the memorandum of appeal 
for presentation before the Judge. This order 
was passed in July and in compliance there- 
with the Commissioner returned the memo- 
randum of appeal to the plaintiffs on the 
31st of August 1920 and the plaintiffs filed 
their appeal before the Judge on the 4th of 
September following. The appeal was by 
that time much beyond time and the plaint- 
iffs asked the District Judge to give them an 
extension of time under section 5 of the Limit- 
ation Act, The District Judge refused to do so 
and has dismissed the appeal as being barred 
by time, The plaintiffs come here in second 
appeal and their learned Advocate has put for- 
ward two contentions before me: (1) that inas- 
much as the question of proprietary title was 
not a matter in issue in appeal, the Commis- 
sioner had jurisdiction to hear the appeal and 
the appeal was rightly filed in his Court, and 
(2) that even if the appeal was not rightly filed 
in his Court the District Judge has failed to 
exercise his disoretion rightly inasmuch as he 
ought to have granted the extension of time 
prayed for, In my opinion an appeal lies under 
geotion 177 (e) to the District Judge, from a 
“Georea of the Revenue Court in casesin which a 
question of proprietary title had been in issue 


- in the Court of first instance and is a matter 


in issuein appeal, In the present case the 
question of proprietary title bad been decided 
in favour of the plaintiffs although the suit 
was ultimately dismissed on other grounds. 
The plaintiffs naturally could not raise the 
question of proprietary title in their memoran- 
dum of appeal as that point had been de- 
cided in their favour and could not know 
that the defendants would like to sup- 
port the decree of the Court of first 
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instance onthe ground of their own pro- 
prietary title. The appeal was, therefore, right- 
ly filed in the Commissioner's Court. How- 
ever, the Board of Revenue, the final Appel- 
late Court, has held the contrary and I 
cannot compel the Commissioner to bear the 
appeal again. The point of law raised was a 
doubtful one and the plaintiffs had in gcod 
faith filed the appeal in the Commissioner’s 
Court. Within five days of the return of the 
memorandum of appeal by the Commissioner 
it was filed before the District Judge and in 
my opinion the District Judge ought to have 
granted an extension of time under section 5 
of the Limitation Act. I, therefore, allow the 
appeal, extend the time for filing the appeal 
up to the date when it was filed in the lower 
Appellate Court, set aside the decree of that 
Court and send the case back to ib for resto- 
ration to its original number and disposal ac- 
cording to law. Costs here and hitherto will 
abide the event. 


K. 8. D. Appeal allowed, 


CALCUTTA HIGH COURT. 
Orv RULE No. 986 or 1923, 


March 3, 1924. 


Present :—Mr, Justice Subrawardy and Mr, 
Justice Chotzner. 


NABA KUMAR CHOUDHURY — 
DEFENDANT—PETITIONER 
Versus 


S S. HIGHEAZANY—PLANTIFE 
—-OPPOSITE-PARTY. 


Pleadings Plainiiff suing in personal capaciiy— 
Subsequent amendment of plaint beyond limitation— 
Plaintiff, status of, alteration in—Amendment, effect 
of— Suit, whether time-barred. 


Where, in a suit for money which was instituted 
by the plaintiff in his personal capacity within the 
period of limitation, the plaintiff, after the expiration 
of that period, prayed to be permitted to sue not only 
in his personal capacity but also as the administrator 
to the estate of the deceased proprietor and the plaint 
was amended accordingly: 
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Held, that the suit was not barred by limitation 
as there had been no change in the person to whom 
the money was payable and the alteration in the 
capacity of the plaintiff did not affect the defendant's 
liability to pay. 

Peary Mohan Mukherji v. Narendra Nath Mukerji, 
B Ind. Cas. 404 ; 37 O. 229 ; 14 0. W. N. 261; TA. I. 
J. 125 ; T M. L. T. 63; 11 C. L. J. 220 ; 19 Bom, L, R. 
257 ; 20 M. L. J. 171 ; 37 I. A. 27 (P.O), distingush- 
ed, 


Civil Rule inthe matter of S. O. O. Suit 
No. 399 of 1922 of the Court of the Sub-Judge, 
Dacoa, exercising the powers of a Court of 
Small Causes, 

Babu Rajendra Chandra Guha, for the 
Petitioner. 

Babu Iswar Chandra Chakraburty, for the 
Opposite-Party. 


JUDGMENT.—This case raises an im- 
portant question of limitation. The plaint- 
iff brought this suit against the defend- 
ant fora certain sum of money which he 
alleged that the defendant had realised from 
plaintiff's tenants but had retained in his 
own possession, The right under which he 
sued the defendant was not specified in the 
plaint and we take it that it was in his per- 
sonal capacity. The suit was brought within 
the period of limitation but after the expira- 
tion of that period, the plaintiff prayed to be 
permitted to sue not only in his personal 
capacity but also as administrator to the 
estate of the deceased proprietor and the plaint 
was amended accordingly, The Small Cause 
Court Judge found that the money belonged 
to the estate which was inherited by plaintiff 
and his two sisters and of which the plaintiff 
was the administrator and decreed the suit, 
The defendant contends that atthe time of 
amendment of the plaint the claim was barred 
by limitation and the suit ought to have been 
dismissed, 


The question is not free from difficulty and 
~ there seems to be little or no judicial autho- 
rity in point, The lower Court has cited two 
Madras cases, Rajam Aiyangar v. Muthu 
Krishna Pillai (1) and Muthu Krishna Pillai 
v. Rajam Aiyangar (2), the latter decision 
haying been passed on appeal from the 
former case. In the first case Hannay, J., sit- 


(1) 25 Ind. Cas, 945; 16 M, Lr. T. 251. 
(2) 93 Ind. Cas. 357 ; 80 M. L J. 57. 
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ting singly has expressed the view that in a 
case like the present, the suit is nob barred. 
There the plaintiff had brought the suit in his 
personal right but on the objection of the 
defendant he was permitted to sue, after the 
expiry of the period of limitation, for himself 
and as Manager of a certain Mill. The appel- 
late judgment in the second case is not alto- 
gether convincing as the learned Judge in con- 
firming the order relied upon the decision of 
the Judicial Committee of the Privy Council 
in the case of Peary Mohan Mukerji v. Na- 
rendra Nath Mukerji (3) where the facts were 
different, There the suit was brought in time 
by a person on behalf of a debutter. Sub- 
sequently, as the result of litigation, the right 
to represent the debutter devolved upon 
another person who got himself substituted in 
place of the original plaintiff after the period 
of limitation. Their Lordships held that there 
was no change of plaintiff in the suit which 
was not barred by limitation, That case, 
therefore, has no bearing on the question 
before us. 


The real question is, whether it is a case of 
misdescription which will ordinarily include 
non-description as in the absence of any des- 
cription the plaintiff should be .held to have 
brought the suit in his personal capacity. The 
case may be looked at from different points 
of view. According to the defendant the debt ` 
due by him to the estate of the deceased was 
extinguished as barred by limitation on the 
date on which the amendment was made. 
According to the plaintiff there has been no 
change in fhe person to whom the money is 
payable and the alteration in the capacity in 
which he sues does not affect the defen- 
dant’s liability to pay. It ought not to 
make any difference whether the plaintiff 
fakes the money with the. 


change of “persona,” no change of the 
person to whom the money 
though there may perhaps have been some 
change in the basis on which the debt is due. 
In our opinion this view is correct, If the 
plaintiff, instead of applying for the amend- 
ment of the name of the cause of his own de- 
scription, had applied merely to amend the 


(3) 5 Ind, Cas. 404 ; 87 O. 229 ; 140. W. N. 261; 
TA L, J.1295;7 M. L. T. 63; 11 0. E. J. 220; 12 
Bom. L. R. 257 ; 20 M., L. J. 171 ; 37 I. A. 27 (P. 0). 


right hand Ly 
or the loft, In short, there has been no-*- 


is payable - 


Vow, 19) 


RAMCHARI V., SADHO SARAN TEWARI 


statement of his claim in the body of the 
plaint by adding that the money was due to 
him as administrator of an estate, if can 
hardly be said that that would be equivalent 
to the introduction of a new plaintiff in the 
suit, If the debt is payable to the plaintiff 
alone and to no one else, the change in the 
capacity of the plaintiff to maintain the suit 
will not have the effect of introducing a new 
plaintiff. Some light is thrown on this point by 
the decision of the Judicial Committee of the 
Privy Council in the case of Soona Mayna 
Kena Roona Meyappa Chetty v. Soona Navena 
.Suppremanian Chetty (4) where their Lordships 
‘Were considering a provision of law similar to 
section 22 of the Limitation Act, Lord Parker of 
‘Weddington there observes : "Their Lordships 


are of opinion that section 23 contemplates | 


oases in which an action is defective by reason 
of the person or one of fhe persons in whom 
the right of action is vested not being before 
the Court..... 
ib would be clearly wrong to allow him, for 
the sake of avoiding the limitation ordinance, 
to take advantage of a suit improperly in- 
stituted by B.” The change is one of form 
only and not of substance. The same view 
has been adopted in cases where the defend- 
ant is orginally sued in his personal capacity 
but upon a subsequent amendment of the 
plaint is described as executor of a deceased 
person: Prosunna Kumar Sen v. Mohabarat 
Saha. (b) 


We are accordingly of opinion that the suit 
isnot barred by limitation and this Rule 
must be discharged with costs 2 gold mohurs, 


M. B, 


X. S, D. Rule discharged. 
Eo 85 Ind. Cas. 828; 20 C. W. N. 838; (1916) 
W. N. 455; 18 Bom. L. R. 649; 85 L. J. P. O. 179; 
48 I. A. 119; (1916) ie 608; 114 L. J. 1002 (P. 0.). 
(5) TOWN 5 
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ALLAHABAD HIGH COURT. 
SECOND Crvin APPEAL No, 1455 or 1922. 


February 13, 1924, 
Present :—Mr. Justice Mukerji. 


RAMACHARI AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
versus 


SADHO SARAN TEWARI AND OTHERB-—- 
DEFENDANTS--~RESPONDENTS, 


Evidence Act (I of 1872), s. 90—Mortgago.decd more 
than 80 years old—Prop-r custody—Kxecution, pre- 
sumption as tv—Deed, value of. 


Plaintiffs sued for recovery of possession by way of 
redemption, The alleged mortgage was executed in 
1872 and tha deed of mortgage was registered. It 
was produced by one of the alleged mortgages: 


Held, that the document being an old one and hav- 
ing been produced from proper custody, the presump- 
tion of law in favour of its proper exeoution applied 
and the document was, therefore, sufficient evidence 
of the mortgage. 


Sheonandan Ahir v. Ram Logan Singh (1) 
tinguished.) 


dis- 


Second appeal ‘against the decree of the 
District Judge, Ghazipur, dated the 6th 
October 1922, 


Dr, M. L, Agarwala, for the Appellants, 
Dr. K.N, Katju, for the Respondents, 


JUDGMENT .—tThis is an appeal by the 
plaintiffs, They instituted the suit out of 
which this appeal has arisen for recovery of 
property, being a fixed-rate tenancy by way 
of redemption, They succeeded in the Court 
of first instance; but the learned District 
Judge in appeal held that the mortgage had 
not been proved. 


It appears that there were ten defendants 
in the case and out of them only five are in 
Possession. The defendants are admitted by 
the only contesting defendant (No. 3) to be 
the descendants of the persons in whose 
favour the alleged mortgage was executed. The 
evidence was that the lands were the fixed- 
rate tenancies of defendants Nos.1 to 5 and 
that, although the plaintiffs were the descend- 
ants of the alleged mortgagor, there being no 
mortgage, the suit must fail, 


(1) 80 Ind. Cag. 908 ; 18 A. L. J 921. 
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The Court of first instance pointed out that 
in the Settlement of 1840, the name of the 
grandfather of the plaintiffs was recorded as 
the fixed-rate tenant. The alleged mortgage 
was executed in 1872, The original deed has 
been produced by one Badri Tewari, who is 
admittedly one of the alleged mortgagees, 
The deed, therefore, comes from proper 
custody. The plaintiffs examined an old man 
to prove the execution of the deed, but his 
evidence has been disbelieved by tne learned 
District Judge, It has been urged for the 
contesting respondent that the finding of the 
lower Court is really a finding of fact and this 
Court cannot go behind that finding. I accept 
the argument insofar asthe learned Judge 
says that the old witness is not reliable, But 
then the question remains whether the pre- 
sumption mentioned in section 90 of the 
Evidence Act should not be applied to the 
mortgage-deed in question, As I have said, 
the deed is a registered one, We have found 
that the ancestor of the plaintiffs was the 
original tenant of the property. We have 
found that the deed comes from proper 
custody. Under the circumstances, it would 
be very unfair with respect to any transaction 
so old as 1872 not to apply the presumption 
of law in favour of the proper execution of 
the deed. It appears that the executant was 
literate and the Patwari of the village, one 
Sheoraj Das, signed the name of the executant, 
not only on the deed but also before the Sub- 
Registrar. The practice of taking thumb 
impressions was not in vogue in 1872, Sheo- 
raj Das is one of the witnesses who identified 
the executant before the Registering Officer. 
The learned Judge remarked that there was 
a ruling of this Court under which he was 
prohibited from presuming that Sheoraj Das 
had signed the document under authority from 
the mortgagor Ram Autar, He does not quote 
the case and it has not been quoted on either 
side before me. But I presume the learned 
Judge had in his mind the ease of Sheonandan 
Ahir v. Ram Lagan Singh (1), decided by Tad- 
ball, J. There is, no doubt, some observation of 
the learned Judge to the effect that there is no 
presumption as to the authority of the person 
signing for the executant, But the obser- 
vations were made having regard to the 


INDIAN CASES 


[1924 


peculiar facts of that caso. The deed in the 
case before the learned Judge was unregis- 
tered, It was written throughout in the pen 
of one man. _ The signature of the executant 
and those of the witnsses were allin the pen 
of the same man. There was nothing to 
show that the lands mortgaged ever belonged 
to or were ever held by the alleged mortgagor. 
The facts in this case are allin favour of the 
appellants. Tne deed is a registered one, It 
has been found that in 1840 the plaintiffs 
ancestor was the recorded tenant. . The 
transfer of possession to the defendants has 
not been accounted for and can be accounted-. 
for only by the mortgage-deed. The person ` 
who signed the deed for the illiterate oxeout- 
ant is the person who singed before the 
Sub-Registrar for him, Go for as the signature 
before the Sub-Registrar goes, we can surely 
presume that the Sub Registrar accepted the 
Patwari’s signature simply because the execut- 
ant authorised him to sign the endorsement 
before the Sub-Registrar, The law in 1872 
did not require that the mortgagee should put 
his mark on the.deed. The case of Sheo 
Nandan Ahir (1) has, therefore, no application 
the facts of this case. The document,in my 
opinion, should have been accepted as sufficient 
evidence of the morigage.| 


Tallow the appeal, set aside the decree of 
the Court below and restore the decree of the 
Court of firat instance. Costs in this Court 
and in the lower Appellate Court will be paid 
by the answering respondent. 


K. S. D. Appeal allowed. 


Vou, 19) 
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BINDU GOVIND NAIK KURBET Vv. HANMANT GOVIND BHAT 


. BOMBAY HIGH COURT. 


APPEAL FROM ORIGINAL DECREE 
No. 236 oF 1922, 


April 5, 1923. 


Present :—Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Crump. 


BINDU GOVIND NAIK KURBET anp 
ANOTHER—ORIGINAL DECREE-HOLDERS— 
APPELLANTS 


versus 


HANMANT GOVIND BHAT AND ANOTHER 
— ORIGINAL JUDGMENT-DEBTORS — 
RESPONDENTS, 


Limitation Act (IX of 1908), Sch. I, Art. 182—Mort- 
gage-decree—Application to make decree f inal—Step- 
in-aid of execution—Limitation, operation of. 


A decrea was passed upon a mortgage on 18th April 
1918 for acertaia sum payable by yearly instalments, 
the first of which was payable on 31st March 1914. 
On failure to pay any one instalment in time, the 
decreas provided for sale of the mortgaged property or 
a sufficient portion thereof to recover the amount of 
the instalment overdue. The creditor sought to make 
the decree finalon defaultinstead of applying for 
sale. The Court, instead of pointing out the error, 
made orders from time to time as instalments became 
due, for making the decree final with regard to those 
instalments. On 80th October 1919 the creditor applied 
to make the decree final as regards the instalment 
due on 3ist March 1917, but the application was 
rejected, The ‘deoree-holder then applied for execution 
on 26tb July 1920 with regard to the four instalments 
then overdue. This Darkhast was dismissed for default 
on 15th February 1921. On 8th July 1921, the decree- 
holder having again applied in exeoution for those 
four instalments and the fifth which fell due in 1921; 


Held, (1) that the application of 80th October 1919 
was a step-in-aid which started a new period of limit- 
alon running. 


(2) that the application of 26th July 1920 was in 
time with tegard to the instalment due in 1917 and, 
consequently, the Durkhast of 1921 was also in time 
and the execution should proceed for the full amount 
of the five instalments. 


An application to make a decree final may in one 
case be Considered as a step-in-2id although it may in 
other cases, be not go. 


Gulappa Rudrappa v. Asava, 63 Ind. Cas. 844; 230 
Bom. L. R. 1013; 46 B. 269; (1922) A. I. R. (B.) 118, 
_xeferred to. . 


Appeal against the decision of the Firat Class 
Subordinate Judge, Belgaum, in Darkhast 
dated the 8th July 1921. 


Mr. G. P. Murdeskwar, for the Appellants, 
Mr. R. A. Jahagirdar, for the Respondents, 


JUDGMENT :—This case belongs to that 
numerous class of cases in which difficulties 
arise in execution of an instalment decree. 
The decree passed on the 18th April 1913 for 
Rs. 12,359-1-0 was payable by yearly instal- 
ments of a thousand rupees, the first of which 
was payable onthe 3lst March 1914, On 
failure to pay any one instalment in timo the 
decree allowed sale of the mortgage property 
or a sufficient portion thereof to recover the 
amount ‘of the instalment overdue. The 
creditors sought to make the decree final on 
default instead of applying for sale. Apparent- 
ly, the Court, instead of pointing out the error, 
made orders from time to time as instalments 
became due for making the decree final with 
regard fo a particular instalment, On the 
80th October 1919 the creditors applied to 
make the decree final as regards the instal- 
ment due on 31st March 1917. That applica. 
tion coming before a different Judge was re- 
jected. The plaintiffs applied for execution 
on the 26th July 1920 with regard to the four 
instalments then overdue; but that darkhast 
was dismissed for default on 15th February 
1921. On the 8th July 1921 another dar- 
khast was filed for those four instalments and 
the fifth which fell due in 1921, Hxecution 
was granted for the instalments due in 1918, 
1919 and 1920 and 1921 and the final order 
made in April 1922, But execution with 
regard to the instalment for 1917 was disal- 
lowed, We think that there is no rigid rule 
to be laid down in these cases. We have al- 
ready held in Gulappa Rudrappa v. Arava (1) 
that an application to make a decree final 
may in one case be considered asa step-in-aid 
although it may in other cases be not so. But 
here, considering all the facts of the case, we 
think thatthe application of 30th October 
1919 was a step-in-aid which started a new 
period of limitation running. Therefore, the 
application of 26th July 1920 was in time with 


(1) 63 Ind. Gas. 844; 23 Bom. L. R. 1018; 46 B. 
269; (1922) A. I. R, (B.) 118. 
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regard to the instalment due in 1917 and con- 
sequently the present darkhast is also in time. 
The appeal, therefore, is allowed and the dar- 
khast should proceed for the full amount of 
Rs. 6,000 with costs, 

5 p - Appeal allowed. 


ations 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 1121 oF 1921. 
December 14, 1922; 


Present :—Mr. Justice Gokul Prasad. 


KABUL—DEFENDANT—APPELLANT 
versus 
_ ,KABOOL SINGH AND OTHERS —. 
PLAINTIFFS AND DEFENDANTS— - 
: _ RESPONDENTS, 


' Civil Procedure Code (Act V of 1908), O. XLI, r. 27 
Additional evidence, admission of-—Ccurt, duty of, to 
record reasons-—Omission to record reasons, effect of. 


A Court of Appeal is bound to record its reasons for 
-fhe admission of additional evidence and when it 
omits ta do-so, its finding cannot be accepted as bind- 
ing on the High Court, being a finding parti y based 
on inadmissible evidence. 


“Second appeal from the deoree of the Subor- 
dinate Judge, Meerut, dated the 14th June 
1921. 


Mr, N. 0. Vaish, for the Appellant. 
~ Mr. S. N. Gupta, for the Respondents. 


JUDGMENT, —Thbis i is an appeal arising 
out of a suit for. possession and removal of 
certain constructions alleged to have been 
made by the defendants who are ryots in the 
abadi on a plot of land which the zemindar 
alleges ig his, The pleas takenin defence 
were that the plaintiff was not the owner of 
the plot and that the shop of the defendants 
wasan old one and not liable to removal. 
The first Court found in favour of the defend- 
ants on both the points and dismissed the 
plaintiff’s suit. The plaintiff went up in 
appeal and the lower Appellate Court issued a 
commission-for the measurement of the plot 
in dispute and to make an enquiry whether it 
belonged to the plaintiff or not and also whe- 
ther the buildifg put up by the defendants was 
old or new. {fhe learned Judge of the lower 
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Appellate Court, after having considered the 
report of the Commissioner along with" the 
other evidence on thé record, came to the con- 
clusion that the plot in dispute came to the 
plaintiff’s share in a partition of the village in 
the year 1917 and that the building in dispute 
was new. On these findings of fact he has 
allowed the appeal and decreed the plaintiff's 

claim. The defendant Kabul comes here in 
second appeal and his first “ground is that the 
issue of the commission which amounted to 
receiving additional evidence was bad as -being 
contrary to the provisions of O, XLI, r. 27 of 
the Code of Civil-Procedure, ‘The learned Judg 

has omitted ta record his yedsons for the ad- 
mission of such evidence. He was bound to do 
it (vide O. XLI, r. 27, el, (2)). In the absence 
of any reasons recorded by the lower Appellate 
Court-for the admission of additional evidence, 
I must hold that its action cannot be defended 
and its finding cannot be accepted as binding on 
this Court as it is partly based on -inadmissi- 
ble evidence and partly on admissible evidence 
T, therefore, allow the appeal, seb aside the 
deoree of the lower Appellate Court - and-send 
the case back to that Court-under the provi- 
sions of O. XLI, r.28, Civil. Procedure Code, 
with a.direction to restore ‘the case to its 
original number and to decide it according to 
Jaw after omitting from.. consideration . the 
report of the Commissioner and the sketch 


- made by the Commissioner. Costs -here and 


hitherto will abide the event, 
K. 8. D. Appeal” “allowed. 
Case remanded. 


tne a 


MADRAS HIGH COURT, 


Crviu REVISION PETITION No. 889 oF. ~~ 
September 6, 1923, 
Present :-—Mr, Justice Kumaraswamy Sastri. 


RANGIAH CHBTTIAR—PEtrrionzR 
—APPELLANT 
VETSUS 
ANNASWAMY ALWAR AYYANGAR— 
COUNTER-PETITIONER—RESPONDENT. 


Provincial Insolvency Act (V of 1920), whether reiros 
spective. 


Von, 79] 
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The provisions of the Provinofal Insolvency Act, 
1920, are applicable to all proceeding, on petitions filed 
undar the old Act and pending at the time off its 
coming into operation. 


Petition under section 25 of Act IX of 1887 
praying the High Court to revise the order of 
the Court of the Subordinate Judge, Tinne- 
velly, in E. P. No. 962 of 1922 in S.C.S. 
No. 1551 of 1919, dated the 9th October 1922, 


Mr, K. R. Rangasami Iyengar, for the Peti- 
tioner. 


ys JUDGMENT —tThe petition was present- 
ed when the old Insolvency Act, III of 1907, 
was in force. Nothing was done except trans- 
fering the application to the Official Re- 
ceiver, After the new Insolvency Act, V of 1920, 
came into force the adjudication order was 
passed. It is contended that the provisions of 
the old Act applied and that all cases filed 
when Act ITI of 1907 was in ferce should be 
dealt with on the footing that that Ach con- 
tinues to be in force. I do not think that 
contention is sound. No doubt any order 
passed under the Aot or rights obtained there- 
under will be unaffected by the new Act. I 
can find no authority for holding that, in spite 
of passing of Act V of 1920, all proceedings, on 
petitions filed under Act III of 1907, should 
continue to be dealt with under the provisions 
of the old Act, 4 


The petition is dismissed. 
N.'EL C. Petition dismissed, 





SIND JUDICIAL COMMISSIONER’S: 
COURT. 


‘“YBECOND CIVIL APPEAL No. 15 or 1923, 
February 28, 1924, 


Present :—Mr. Kennedy, A. J. C, and 
Mr. Rupchand Bilaram, A. J.C. 


ALLUAHDINO AND OTHERS—-DEFENDANTS 
—APPRLLANTS 
versus 
Tun SHIKARPUR MUNICIPALITY— 
PLAINTIFFS--RESPONDENTS, 


Bombay District Municipal Act (III of 1901), e. 
120, scope of Private well—Munictpaliiy, powers of. 


I 0—53 


Seotion 120 of the Bombay Distriot Municipal Aot 
-gives no right to a Municipality to annex a private 
woll and turn it into a publio well and doas not give 
the Municipality any right to require a person who 
has a well which is filled up to excavate it. It does no 
more than provide that if a person has a well and has 
given consent to its water being used by the public, ha 
shall not allow it to become dangerous to the public 
either by reason of the danger of the people falling 
into the well or owing to the insanitary condition of 
the water or the surroundings of the well. It gives 
the Municipality no power to requira a private indivi- 
dual to keep up or not to keap a well. 


Appeal against the judgment and decree of 
the Joins Judge, Sukkur, in Civil Appeal 
No, 56 of 1991, 


Mr, Dipchand Chandumal, for the Appel- 
lants, 


Mr, Bhojsing Gurdinomal, for the Respon- 
dents. 


JUDGMENT.—In this case the Shikar- 
pur Municipality brought a suit against the 
defendants asking fora mandatory injunction 
directing the defendants to clear out a certain 
well and to re-build the welliso as to pub ib 
into working order and to keep the well and 
the land adjoining it in a condition suitable for 
the use of the public and for further injunction 
that the Municipality should not be obabruob- 
edin the exercise of its usual powers under 
section 120 and other provisions of the Muni- 
cipal Act. The suit was originally dismissed 
by the learned Subordinate Judge of Shikar- 
pur but in appeal to the District Court of 
Sukkur that decision was reversed and the ap- 
peal was allowed with costs and the injune- 
tions asked for issued. The defendant Allah- 
dino comes here in second appeal to this Court. 


1 The facts are somewhat peculiar but it sp- 
pears that both the parties accept the posi- 
tion laid downin the judgment in Civil Appeal 
No. 108 of 1916 which we find in the paper 
Ex. 75, From that judgment it clearly ap- 
pears that this well was at one time attached 
to a Mosque, the manager of which was of 
the family of the defendant, the present 
appellants, and the family, that is to say, 
the appellant and his ancestors, have been in 
possession of that well and the land thereto 
attached for over a century, but whether as 
owners or a8 Mutavalis of Wakf property does 
not appear and the learned Judge who passed 
that order in Civil Appeal No, 108 of 1916 
declared that the well was nota publio well 
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which vested in the Municipality but one the 
“water of which was to be used by the public 
‘as a matter of right and he gave to the de- 
.fendant’s family a declaration of their right to 
possess this wòl subject to the right of the 
“public to use it and the Municipality to act in 
respect of it under section 120 and other pro- 
visions of the Municipal Act and an injunction 
to the Municipality restraining them from 
‘interfering with such possession of the defen- 
dants’ family.’ 


~ There seems to have heen a certain amount 
of obstinacy on the part of the appellant and 
what at first sight might appear a certain 
amount of encroachment by the Municipality 
but the public also seams to have objected to 
paying some honorifie duty which was claimed 
by the Manager of the well under the title 
Hakabo and Kineri with the result that the 
present appellant, apparently in a fit of tem- 
per, filled up this well, so as to render it in- 
accessible to the public. The Municipality 
thereon asked-him to clear it out and on his 
failure to do so, the Inspector of Nuisances 
prosecuted him before the “A” Beusch of 
Magistrates of Shikarpur where the accused 
wad acquitted. The Municipality thereupon 
brought this action. 


_ Weare notin this action concerned with 
the question as to how far the owner of prop- 
erty over which other people have a right of 
usufructis bound to keep up such property 
when he no longer desires to do so solely for 
the benefit of the persons who are entitled fo 
exercise the right of usufruct That would be 
a matter which would arise if any person of 
the Shikarpur people who isin the habit, of 
using this well brought an action against 
Allahdino, the present appellant, in order to 
compel him to allow such plaintiff to draw 
water from this well. What we are at pre- 
gent concerned withis the right of the Shikar- 
pur Municipality. We cannot see that they 
have any rights in the matter at all. This well 
was nota public well. Itis a well to which 
the people have. an access and the only 
special rights the Municipality have are under 
seotion 120 of the Municipal Act. 


© Now, section 120 only gives the Municipality 
power to regulate an actually existing well 
with the view to prevent the supply of water 
from being dangerous, stagnant or insanitary. 
As the marginal note says all the powers given 


to Municipality by seation 120 are intended to 
prevent any well whichis being used by the 
public from becoming dangerous to the public. 
Section 120 gives no right to the Municipality to 
annex a private well and burn it into a public 
well and does not give the Municipality any 
right to require the person who at one time 
had a well which was filled up to exéavate it. 
It would be an extraordinary thing if the 
Legislature had given such powers to the 
Municipality because, if so, any body who owned 
a well to which the public had access might in 
the case of a Jand-slip or the unexpected fall 
of neighbouring buildings be compelled under... 
proviso 2 to meet the entire cost of removing 
any shifted soil or ruinous structures which 
obstruct the public in access to the well Bec- 
tion 120 does no more than provide that if a 
person has a woll and has given consent to its 
water being used by the public be shall not 
allow it to become dangerous to the public 
either by reason of the danger of the pecple 
falling into the well or owing to the insanitary 
condition of the water or the surroundings of 
the well, It gives to the Municipality no 
rower whatsoever to require a private indivi- 
dual to keep up or not to keep up a well. The 
other powers of the Municipality under the 
other sections of the Act, so far as they are 
indicated to us, are general powers and entitle 
them to regulate the use of private wells or to 
regulate the access of the publie to existing 
wells or themselves to buy or dig or preserve 
their own wells and maintain them out of the 
publio funds, All that gives no right to the 
Municipality to invade private property and it 
is not necessary to say, that any such invasions 
by the Municipality of private rights should be 
watched with great strictness by the Courts 
and should in no way be encouraged. 


We think, therefore, that the whole caus” 
of action of the Municipality is bad and that 
this suit should be dismissed with costs all 
through. 


We say nothing which may prejudice the 
rights of any private person who imagines that 
his right.to draw water from his well has been 
improperly interferred with by the appellant 
to seek his legal remedies, and our judgment 
solely is confined fo the consideration of statu- 
tory powers given to the Municipalities. 


P. B, A, Appeal dismissed, 


Von, 79] 
ABDUL QUDDUS v, SAYED AHMAD HUSAIN 
ALLAHABAD HIGH COURT, 


Bxxoonos SECOND APPEAL No, 1176 oF 
1921. 


December 19, 1922, 
Present: —Mr, Justice Gokul Prasad, 


ABDUL QUDDUS —DEFENDANT— 
APPELLANT 


Lot versus 


. SAYED AHMAD HUSAIN—PLaintirr— 
' RESPONDENT, 


Limitation Act (IX of 1908), Sch. I, Art. 183 (5)— 
Attachment in eaveution—Objections by owner—Decrec- 
holder's application for summoning witnesses to contest 
objeciton—Step-in-aid of execution. 


A decree for money having been passed on the 10th 
January 1916 the deorea-holder applied for execution 
on the 14th August 1917 and attached certain propor- 
ty. On the 28th January 1918, one 4 put in an objec- 
tion claiming the property to be her own. On the 16th 
“February 1918, the deoree-bolder put in his application 
to summon witnesses in reply to the objection. The 
property was released from attachment and the appli- 
cation for execution was dismissed in default. On 
the lith November 1920 the deoree-holder again 
applied for‘ execution ; 


-Heid, (1) that the application by the deoree-holder 
On the 16th February 1918 to summon witnesses to 
centest the objection was a step-in-aid of execution 
anda fresh period of limitation started from that 
time ae 


` (2) that the ‘application for execution was, there- 
fore, within time. 


Second appeal against the decree of the 
District Judge, Shabjahanpur, dated the 28th 
of April 1921. 


‘er Hon. Mr, N. P. Asthana, for the Appellant. 


Messrs. S. A. Haidar and Ibni Ahmad, for 
the Respondent, 


JUDGMENT.—This is an appeal arising 
out of exeeution proceedings, The decree-holder 
is the appellant. He obtained a simple decree 
for money under section 90 of the Transfer. of 
Property Act on the 10th of January 1916. 
The first application for execution was made 
on the 14th of August 1917 and certain prop- 
erty was attached and later -on all costs -for 
sale were deposited. On the 28th of January 
1918 one Musammat Amir Bibi putin an. 
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objection claiming that the property was hers, 
On the 16th of February 1918 the decree- 
holder put in his application to summon wit- 
nesses in reply to the objection filed by 
Musammat Amir Bibi in whieh the 23rd of 
February 1918 had been fixed for disposal. 
The property was released from attach- 
ment and the application for execution was 
dismissed in default, On the 14th of Novem- 
ber 190 the present application for execution 
was made and the judgment-debtor promptly 
pleaded limitation. The first Court dismissed 
the judgment-debtor’s objection and directed 
execution to proceed, On appeal, however, the 
learned District Judge bad referred to a large 
number of rulings and dismissed the present 
application as being barred ‘by time, In this 
the learned Judge was obviously in error. The 
application by the decree-holder on the 16th 
of February 1918 to summon witnesses to 


‘contest. the objection put in by Masammat 


Amir Bibi was a step-in-aid of execution and 
afresh perind of limitation started from that 
date (see the case of Muhammad Siddig Khan 
v. Misri Lal (1). The application for execution 


‘was, therefore, within time, I allow the appeal 


set aside the decree of the lower Appellate 
Court and restore that of the Court of first 
instance with costs in all Courts including in 
this Court fees on the higher scale. The 
first- Court will now proceed to execute the 
decree according to law. 

K. 8. D, ` Appeal allowed. 


(1) 64 Ind. Cas. 524 ; 19 A. L. J. 843; (1922) A. I, 
R. (AJ) 432. 
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CHANDRA MOHAN MAITI V, KINARAM MAITI 


CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE DECREE No. 2164 
or 1921, 


February 5, 1924, 


Present —Mr, Justice Suhrawardy and 
Mr. Justice Chotzner, 


CHANDRA MOHAN MAITI AND OTHERS—- 
DEFENDANTS—APPELLANTS 
Versus 


KINARAM MAITI AND orHERS— 
PLAINTIFFS— RESPONDENTS, 


Evidence Act (I of 1872), s. 82~Cees Act (IX of 
1880, B.C.), s. 95~Road Cess Return, when can be used 
Statement re possession made in return, value of —Aprel- 
late judgment, what should contain -Dinding of fact, 
when can be challenged in second appeal. 


A Road Cess Return cannot be used under any cir- 
oumstances in favour of the perrson making it but it 
can be used by others for a purpose not directly oon- 
nected with the statements made in the return. 


Ram Prasad Roy v. Sham Narain, 6 O. L. J. 22; 
Lachmi Prasad Chaudhury v. Jag Mohan Lal 
Chaubey, 99 Ind, Oas. 594 ; 18 O. L. J. 683, discussed. 


A statement that a certain land is in the Khas poss- 
ession of the landlord is of doubtful accuracy and 
ought not to be used in his favour when mada in a 
Return by invoking the aid of section 32 of the Evi- 
dence Act or some other adjective law. 


Ina judgment of reversal, it is not enough to say 
that, in the opinion of the Appellate Court, the avidence 
is meagre and could not be relied on without giving 
any reason in support of that view. 


Where the Appellate Court simply says that the 
evidence is meagre and cannot be relied on and does 
not give any reasons in support of its view, its finding 
ona question of fact can be challenged in second ap. 


peal. 


Appeal against the decree of the Officiating 
Subordinate Judge, 3rd Court, Midnapore, 
dated the 17th of June 1921, modifying the 
decree of the Munsif, ist Court, at Contai, 
dated 11th March 1920. - 


Babu Sashi Sekhar Bose, lor tho Appellants. 
Babu Santimoy Mazumdar, for the Respon- 
dents. 


JUDGMENT.—The defendants are the 
appellants, The plaintiffs brought a suit for 
Khas possession of two plots of land ‘Ka’ and 
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‘Kha’ on the allegation that they were the 
debuttar property of Thakur Chandaneswar 
Mabadeva. With regard to their claim in 
respect of the land marked ‘Kha’ both the 
Courts below have agreed in dismissing the 
plaintiffs’ suit, With regard to plot ‘Ka’ the 
defendants’ case was that they were holding 
this land as tenants for a long time under an 
idol named Banabir Thankurani and under 
Thakur Chandaneswar Mahadev. 


The first Court found that the land belonged 
to Thakur Mahadev but refused to give the 
plaintiffs Khas possession of the land, holding 


that the defendants were tenants in respect “34. 


of it and could not be ejected therefrom, 
The plaintiffs appealed and the lower Appellate 
Court found with respect to this plot that the 
plaintiffs were entitled to Khas possession on 
the ground that the defendants failed to prove 
that they were the tenants on the land. 
Against this decree of the lower Appellate 
Court with respect of plot ‘Ka’ that the defen- 
dants have preferred this appeal. 


The findings of the first Court with regard 
to this plot are that the defendunts have been 
holding it for the last 37 years and that they 
are in possession of this land as mentioned in 
a document exeouted by defendant No. 5 who is 
a recorded shebait of the idol Mahadev. There 
are other considerations also which led that 
Court to find for the defendants, The lower 
Appelate Court has upset that finding with 
the remark that the evidence onthis point, 
namely, the possession of the defendants as 
tenants, is very meagre and cannot be relied 
upon. Then the learned Judge goes on to rely 
upon certain items of evidence adduced by the 
plaintiffs in respect of their case. One of 
these pieces of evidence is certain Road Cess 


Returns filed by the shebaits of the idols ing, 
1890 and 1906. It is argued by the appellants ~” 


that these Returns are not admissible in evid- 
ence under section 95 of the Bengal Cess Act. 
The facts are somewhat peculiar, The plaint- 
iffs are the shebaiis of both the idols 
Chandaneswar Thakur and Banbir Thakurani 
and they have heen holding possession of the 
land belonging to these two idols as shebaits 
of both of them, The Road Cess Returns were 
filed on behalf of both the idols together. 
The plaintiffs attempted to use these 
Returns inorder to show that the land in 
dispute did not belong fo one idol but to the 
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other. Both Courts have apparently admit- 
ted these documents ; and the Court of Appeal 
below is of opinion that Road Cess Returns 
could be used in evidence in spite of section 95 
of the Cess Aot, but he does not give his reasons 
for this view. He, however, relies upon two 
reported cases. The first case the learned 
Judge refers to isthe case of Ram Prasad 
Roy v. Sham Narain (1), That case does not 
support the respondents’ contention, In 
that case the plaintiff, alleging himself to be 
an occupancy raiyat, sued the defendants for 
possession of the land on the ground that 
they were in occupation without any right 
“and in proof of his title he produced the Road 
Cess Return filed by the Zemindar. It was held 
in that case that section 95 of the Cess Act 
has no application to a oase where the parties 
Were not persons who filed them in pursuance 
of the provisions of the Act. If anything, this 
case is an authority for a view opposite to 
that taken by the learned Judge. The next 
case referred to is the case of Lachmi Prosad 
Chaudhury v. Jag Mogan Lal Chaubey (2) 
There the suit was brought by a reversioner 
who in support of his casetfiled Road Cess 
Returns submitted by the widow who was 
in possession of the estate. It was held 
in that case that the Road Cess Return is 
admissible in evidence in favour of not 
only the person who filed it but also any 
person who claims through him or may 
be deemed to be his representative-in-in- 
terest, @ reversioner is not a person who 
claims through a widow or may be deemed to 
be her representative-in-interest. This case 
also does not support the view taken by the 
learned Judge. These cases lay down the 
principle which has been enunciated by the 
Judicial Committees of the Privy Council in 

Chandra Chaudhury v. Kali Prosanna 

Bhaduri (3) and followed in the case of 
Chalho Singh v. Jharo Singh (4) and 
Mohendra Narayan Singh v. Ajodhya Prosad 
Singh. (5) The result of these decisions 
is that section 95 of the Cess Act restricts 
the provisions of section 21 of the Evi- 
dence Act and makes the exceptions to that 
section inapplicable to the case of these Re- 
turns, The conclusion which is derivable 

(1) 60.L. J. 22. 

(2) 22 Ind. ‘Gas "594; 18 0. L. J. 683. 

(3) 300C. 1033 (P. Gj: 8 0. W. N. 1; 30L A. 177. 

(4) 18 Ind. Cas. 61; 39 ©. 995. 

(5) 15 Ind. Qas. 284; 39 C. 1905. 
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from those cases is that a Return cannot be 
used under any circumstances in favour of 
the person making it but if can be used by 
others for a purpose not directly connected with 
the statements made in the Return. In the 
present case the Returns were filed by the she- 
baits of the idols. They show thatthe dis- 
puted plotis in the Khas possession of the 
idol Mahadev. The genesis of section 95 of the 
Cess Act is traceable to a tendency on the part 
‘of landlords to describe lands, though in the 
occupation of tenants, as in their Khas posses- 
sion for some possible ulterior purpose, A 
statement, therefore, that certain land ig in 
the Khas possession of the landlord is of doubt- 
ful accuracy and ought nob to be used in his 
favour when made ina Return by invoking the 
aid of section 82 of the Evidence Act or some 
other adjective law. 


16 has been very ingeniously argued by the 
learned Vakil for the respondents that the 
Returns were filed on behalf of the two idols 
any entry in tbe returns in favour of one 
idol must necessarily be against the interest 
of the other idol, they are, therefore, ad- 
missible under section 95. Woe regret that 
that we cannot accede to this proposition, If 
they are used against one of the idols they are 
also used in favour of the other idol which has 
submitted the Return, thus contravening the 
provisions of section 95 of the Cess Act, 
Moreover, if this view be adopted it would be 
easy to defeat the provisions of section 95 by 
making joint Returns by co-sharer landlords, 
We are, therefore, of opinion that the learned 
Judge is wrong in admitting in evidence those 
Road Cess Returns. 


The next piece of evidence to which the 
learned Judge has adverted is the Record of 
Rights, The entry in the Record of Rights is 
to the effect that the defendants are occupancy 
raiyats in respect of the disputed land under 
the idol Mahadev, The learned Judge seems 
to think that if the defendants fail to prove 
that they are holding their tenancy under the 
idol Banabir they cannot avail themselves of 
that entry in the Record of Rights, Though he 
does not say so, probably he means that when 
both parties impugn the correctness of an 
entry in the Record of Rights the legal presump- 
tion ought not to be raised in favour of the 
defendants. But the learned Judge has not 
jaken into consideration the peouliar facts of 
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this case, The record shows that the land 
has been held by the tenants as occupancy 
raiyats under the same man Naba Kumar 
Samanta, defendant No. 5, who happens to be 
the -shebait of both the idols. The entry, 
namely, the defendants are holding this land in 
occupancy right under Naba Kumar, so far as it 
goes, certainly raises a presumption in favour 
of the defendants’ tenancy. With regard to the 
idol being Mahadev or Banabir ib must be 
borne in mind that it is the same person who 
represents both the idols and it is not unlikely 
to make a mistake as regards the name of the 
idol which is the real owner. The learned 
Judge, in our opinion, is not correct in rejeoting 
the Record of Rights merely on the ground 
that the name of Mahadev appears in the 
entry instead of the name of the other idol. 


It has been strenuously urged before us 
that, as the finding of the learned Judge isa 
finding of fact, we are not entitled to interfere 
with if in Second Appeal, The learned Judge 
says, as we have observed, that the evidence 
of the defendants’ tenancy is very meagre and 
cannot be relied upon. He has not discussed 
the evidence and he does not say why it is 
meagre, It must be remembered it is a judg- 
ment of reversal, that the learned Judge was 
upsetting the findings arrived at after detailed 
consideration of the whole evidence on the 
record by another Court. We do not think 
that it is enough to say that, in the opinion of 
the Appellate Court, the evidence is meagre 
and could not be relied on without giving any 
reason in support of that view. 


In the result we are of opinion that the 
learned Judge has not approached this case 
from the correct point of view and has not 
given that attention to it which it requires, 
Under ithe circumstances, we think thas it 
would be proper that the appeal should be 
re-heard by the Court of Appeal below. 





There is a cross-objection preferred by the 
respondents in respect of plot ‘Kha.’ Both the 
Courts below have fourd that the plaintiffs 
have failed to prove their title or the title of 
the deity Mahadev to this plot. The learned 
Judge says “There is absolutely no evidence to 
show that plot ‘Kha’ belongs ta Chadanes- 
war, The public road separates this plot from 
Mahadev’s temple compound. I also agree 
with the lower Court that plaintiffs have 


INDIAN CASES 


(1994 


failed to establish that plot ‘Kha’ is Debuttar 
property of the idol Mahadev. We do not see 
how, on this finding, it is possible for us to 
interfere in Second Appeal. 


The order, therefore, which we propose to 
pass in this case is that the decree of the 
lower Appellate Court, so far as it relates to 
plot ‘Kha’, would be set aside and the case re- 
mitted to that Court for a re-hearing of the 
appeal as regards that plot'in accordance with 
the observations containcd in the judgment, 
Costs of the appeal will abide the result, 


The ross-objections are dismissed with _ 


costs, : 
M. B, Appeal accepted. 
K. 8. D. Cross-objection dismissed. 


PATNA HIGH COURT, 
SECOND Orvit APPEAL No, 1439 OF 1922. 
June 22 and 27, 1923, 


Present :—-Mr. Justice Das and 
Mr. Justice Macpherson. - 


Mahanth RAMPERKASH DAS 
—APPELLANT 


VETSUS 


KINJ LAL AND oTHERS— 
RESPONDENTS. 


Givil Procedure Code (Act V of 1908), O. XXII, 1.9 
(2)—Death of eee of wppeal— Appli- 
cation to set aside abatément—Ignorance of factum of 
death—Subsiitution of names, when can be made— 
Patna High Court Rules, Chan, VI, r. 6. re 


The right to file the affidavit required by 1.6 of the 
Patna High Oourt Rules is conditional on proof of 
reasonable diligence. But when that condition ia 
fulfilled and the application is filed, subatitution is 
only admissible subject to other provisions of the law 
regarding appeals such as O, XXI of tha Code of 
Civil poe and the Limitation Act. [p. 416, 
ool. 1. 

Where an appeal has abated on acaouni of the death 
of a party and the failure of the opposite party to 
bring the deceased’s legal representatives on the 
record within the statutory period, no substitution of 
names can be made until the abatement hes been 
set aside on application under O. XXIT, r. 9 (9) of 
the Civil Procedure Code. [p. 416, col. 2] 
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A person prosecuting a suit or an appeal is bound te 
keep himself informed of the existence of his adver- 
sary. A mere plea of ignorance ofthe desth of an 
opposite “party which took place many months or ever 


years before is not à aufficient ground for setting aside s 


abatement. -[p 416, 00). 2] 
‘Mirza Muhammad Askari v. Lalu, 45 Ind. Cas. 594; 
21 O. 0. 8g, followed. 


ORDER.—These applications to set 
aside abatement aro made in gecond appeals 
arising out of suits tried together in which the 
decree bears date the 5th February 1920. 
The suits were dismissed and the plaintiff's 
appeal to the District Judge was also dismissed 
zon the 4th September 1920. The plaintiff 
“then preferred a second appeal tothe High 
Court on the 12th January 1921 and the 
High Court, on the 13th June 1922, remanded 
the appeals to the lower Appellate Court. 
The District Judge decided the remanded 
appeals on the llth September 1922, though 
his decree bears date the 31st October 1922, 
The present second appeals were preferred by 
the plaintiff on the 12th December 1922, 
When notices issued from the High Court 
they were returned with the report that 
cerfain.-respondents were dead, and on the 
14th March 1923, the appellant, alleging 
that neither he nor his karpardag had any 
knowledge of the death of the respondents 
at the time of the presentation of the memo- 
randum of appeal and that the karpardas only 
learnt of the death about a week before the 
date of the petition, applied to set aside the 
abatement and to substitute the legal repre- 
sentative for tha deceased respondent in eacb 
case. The respondents are stated to have died 
on the dates shown against their names in 
list below;— ` 


Appeal, Respondent. Date of death, 
<9 189. No, 5. 5th September 1922. 
1449, No. 5. 20th August 1921. 

1447, No, 5 7th September 1922, 
1454, No. 5. 17th January 1922. 
1452, No. 8. 26th October 1920. 
1459. No. 8. 21st October 1920, 

No. 9. 5th January 1921. 
1466. No.6. 18th July 1919. 
1473. No. 5. 17th November 1921. 
1476 No. 6. 18th December 1921. 
1481 No. 5. 24th December 1921, 


It will thus appear that of the deceased 
respondents one in appeal No, 1456 died prior 
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ta the decision of the suit, onein No. 1459 
and two in No. 1459 died before the first 
appeal from appellate decree was presented to 
the High Court, one each in appeals Nos, 1442, 
1444, 1478, 1476 and 1481 died while those 
appeals were pending in the High Court, and 
one each in appeals Nos, 1489 and 1447 died 
while the remanded appeals were still on the 
file of the District Judge, Accordingly, the 
suit or the first appeal or the second appeal, as 
the case may he, abated as against the 
deceased respondents enumerated as substi- 
tution was not made in their place within 
the statutory period, 


Reliance is, however, placed upon r. 6 of 
Chapter VI of the Patna High Court Rules 
the only provision of those rules which is 
applicable. Under that rule whenever, after 
a memorandum of appeal has been presented 
to the High Court, any appellant ascertains 
that any party mentioned in the memo- 
randum of appeal had died before the appeal 
was presented, he may apply for an order 
that the memorandum of appeal be amended 


by substituting for the person who is dead 


his legal representatives, if along with his 
application he files an affidavit showing that 
the application is made with all reasonable 
diligence after the fact of the death of such 
person first came to his knowledge or to the 
knowledge of his agent, if any, acting on his 
behalf in that litigation. 


Rule 6 has been the subject of considera. 
tion by this Court in several cases. 


In Second Appeal No. 1379 of 1917 it was 
held that it was not necessary to bring on 
record the heirs of certain deceased respon- 
dents who were dead when the decree was 
made against them in the lower Appellate 
Court. That, however, Wasa peculiar case, 
The suit was one for partition. Jt was 
dismissed by the Trial Court but decreed in 
the lower Appellate Court, Some of the 
defendants appealed to the High Court and 
made respondents certain of their co-defend- 
ants who had died before the first appeal 
was decided in the lower Appellate Court. It 
was in respect of these deceased defend- 
ants-respondents that it was held that 
ii was not necessary to bring them or their 
legal representatives on the reeord in that 
case, as the legal representatives were not 
bound by the deeree obtained in the lower 
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Appellate Court. Indeed, it was the case of the 
petitioners for substitution that the deeree 
under appeal being a nullity against some of 
the defendants, was, for that reason also, bad 
(in a partition suit) against all the defendants 
including the petitioners themselves. In the 
present case, which is also a second appeal, the 
circumstances are different. The appellant 
in this instance was plaintiff in the suib and 
appellant in the lower Appellate Court. Both 
suit and appeal having been dismissed, he 
must, in order to geta decree, have all the 
original defendants or their representatives 
on the record. 

In Kamakhya Narayan v. Baijnath Sahay 
(F. A, 182 of 1922) the facts were that a 
defendant, Mahadeo Pandey, had died several 
months berore the decree under appeal was 
passed in his favour but his name was included 
in the list of respondents named in the memo- 
randum of appeal. An application having 
been made to set aside the abatement and to 
substitute the legal representative of Mahadeo 
Pandey in his place, it was held that the case 
came under r. 6 of Chapter VI of the Patna 
High Court Rules in view of the contents of 
the affidavit filed, and the legal representative 
of Mabadeo Pandey was substituted for him as 
prayed, That case is not distinguishable from 
the case of the respondents in Second Appeals 
‘Nos, 1489 and 1447, in which the death of the 
deceased respondents took place when the 
litigation was before the Court from whose 
decree the appeal before the Court has been 
preferred, but is distinguishable from the case 
of the respondents in the other appeals, 


Now, the affidavit required by r. 6 merely 
deals with the question of reasonable diligence 
on the part of the applicant after the faot of 
death of respondent eame to his notice, 
That is to say, the right to file the affidavit is 
conditional on proof of reasonable diligence. 
But when that condition is fulfilled and the 
application is filed, substitution is only admis- 
sible subject to the other provisions of the law 
regarding appeale—such as O. XXII of the 
Code of Civil Procedure and the Limitation 
Act. Indeed, the Allahabad rule upon which 
the rule of this Court is based, mentions that 


the provision is “ subject to the law of limi- 


tation,” If no question of abatement or 
limitation arises, the application is sufficient. 
But if such a question arises measures must 
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be taken (as thecase may be) to have the 
abatement set aside or to bring the ease with- 
in section 5 of the Limitation Act. As to 
abatement, it has been beld in numerous 
cases in this Court that no substitution can be 
made until the abatement has been set aside on 
application under O. XXII, r. 9 (2). In 
order that abatement may be set aside it has 
to be proved that the petitioner was pre- 
vented by sufficient cause from continuing the 
suit, On the facts set ont above, it is mani. 
fest that in no case except perhaps in Second 
Appeals Nos. 1489 and 1447 which will be 
discussed later was the appellant “Pra. 
vented by sufficient cause from continuing 
the suit.” A person prosecuting a suit or 
an appeal is bound to keep himself in- 
formed of the existence of this adversary. A 
mere plea of ignorance of the death of an 
opposite party which took place many months 
or even years before is not a sufficient ground 
for setting aside abatement—Mirea Muham- 
mad Askari v. Lalu (1). Apart from the 
question whether this Court can set aside an 
abatement which took place in the Trial Court 
or in the first Appellate Court before remand, 
the appellant must have known that, in the 
ordinary course of human affairs, there must 
have been many deaths during the course of 
more than four years among the oppposite 
party in 56 cases and appeals, but he took no. | 
steps to acquaint himself with the fects. He 
has, therefore, made oub no case for setting 
aside any abatement which occurred prior to 
the order remanding the appeal to the lower 
Appellate Court on the 13th June 1922, 


As regards second appeal No. 1489 the 
respondent No. 5 died on the 5th September 
and the respondent No. bin second appeal 
No 1447 on the 7th September while the 
District Judge’s judgment was passed on the” 
11th September 1922, Notice in these two 
cases will issue to show cause why the abate- 
ment should not be set aside and the proposed 
substitution be made, 


The preparation of the remaining cases of 
the batch need not await the interlocutory 
proceedings in these two appeals. 


On the 27th June 1923, the following 
order was, however, passed. 


(1) 246 Iad. Oas. 594; 21 0. O. 68, 
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As the record of the leading case of this 
batch 8, A, No. 1427 of 1922 was not put up 
with the record of these oases, it escaped 
notice that the question was before us for final 
disposal, The matter is only of importance 
in respect of S. A. No. 1489 and No. 1447, 
The application for setting aside the abate- 
ment was only filed on tho {4th March 
more than six months after the date of death 
in each case, and the only ground for setting 
aside the abatement is that the petitioner’ s 
karpardaz came to know of the death about a 
__ week before, There is no definite statement 
yas to the source of the information, nor is any 
~ reason given why the petitioner or his kar- 

pardaz did not take sufficient interest in the 

cases to learn of the deaths of respondents, 

There has been hopeless negligence on the 

part of the petitioner throughout, both before 

the filing of the second appeal in this Court 
and after the filing of that appeal, In these 
circumstances, sufficient reason has not been 
advanced for setting aside the abatement, 
The application in 5. A. No, 1489 and 5. A. 
1447 is also rejected. 


K. 8. D. Petition rejected. 


ALLAHABAD HIGH COURT. 


SECOND CIVIL APPEALS Nos. 1388 AND 1389 
or 1921. 


February 8, 1924, 


Present :—Mr, Justice Lindsay and 
Mr, Justice Kanhaiya Lal. 


NAGESHAR PRASAD-— Drrenpant— 
APPELLANT 
versus 
BAM HARAKA PANDE AND ANOTHER 
—PLAINTIFFS— RESPONDENTS, 


Pre-emption—Custom — Wajib-ul-arz ambiguous— 


Burden of Proof. 


When the language of a Wujib.ul-urs is ambiguous 
the onus lies upon the plaintiff to establish his 
right of pre-emption—evidence which would satisfy 
the Court that the oustom is certain. 
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Sadho Charan Niser y. Bir? Raj Miser, 11 Ind. na 
, 
followed. 


Second appeal from the decree of the 
Subordinate Judge, Basti, dated the 30th July 
1921, 


Dr. K. N. Katju, for the Appellant. 
Dr. Iqbal Ahmad, for the Respondent. 


JUDGMENT. 


Lindsay, J.,-These are two connected 
appeals which have arisen out of a suit for 
pre-emption. The sale-deed which was exe- 
cuted and which gave rise to the suits com- 
prised two items of property, namely, a share 
in Mauza Dhaurabra and another share in 
Mauza Kamhariya. 


The Court of first instance gave the plaintiff 
a decree in respect of the share in Dhaurahra 
but dismissed the claim with respect fo the 
share in Kamhariya, 


Both parties appealed and the result in the 
lower Court was that the plaintiffs’ claim to 
Kamhariya was allowed and the defendant's 
appeal relating to the share in Dbauraha was 
dismissed. 


We have, therefore, these two appeals, 
Nos, 1388 and 1389; in the former the vendee- 
appellant raises the question of the plaintiffs’ 
right of pre-emption with respect to Mauza 
Dhaurahra. As regards this case Dr. Katju 
has informed us that, as the record stands, 
he does not think that he is in a position 
fo press his appeal and, therefore, we direct 
that appeal No. 1888 of 1921 be dismissed 
with costs to the respondents including in 
this Court fees on the higher scale. 

There remains the other appeal, No. 1389 
of 1921, 

The question we have to deal with here is 
one of interpretation The Judge of the Court 
below was of opinion that the plaintiff had a 
better right to pre-empt than the vendee- 
appellant, Nageshar Prasad Pande. 


- It seems that both the pre-emptors and the 
vendee belong to the same family as the ven- 
dor whose name was Brij Lal. On the pedi- 
gree which is seb out in the record it seems 
to us to be clear enough that, whatever rela- 
tionship does exist between the pre-emptors 
and the vendes on the one hand and the 
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vendor on the other, it is a remote relation- 
ship. 


Coming to the Wajib-ul-arz we find that 
there are four categories of pre-emptors. The 
first is described as “hissedar Aziz karib,” 
that is, co-sharers who are near relations. 
The second category consists of “hissedar aziz 
baeed,” that is to say, co-sharers who are 
distant relations. The third class consists of 
“ hissedaran patti,’ and the fourth class of 
 hissedaran deha.” 


The controversy centres round the second 
category. The Court of first instance was of 
opinion that here the pre-emptor and the 
vendee being both distant relatives one had 
no preference over the other, The Munsif 
was of opinion that on the language of the 
Waujib-ul arz there was no preference inter se 
with respect to individuals who are included 
in each of the classes we have just men- 
tioned. He was of opinion, therefore, that 
as both the parties were distant relations the 
purchaser, Nagashar Prasad, had just as good 
a right to take the property as the pre- 
emptor Ram Harak, 


The Judge of the lower Appellate Court 
differed from the Munsif regarding this. He 
found that Ram Harak, the plaintiff, is one 
degree nearer in relationship to the vendor 
than the purchaser, Nageshar Prasad, and he 
thought that by reason of this circumstance 
Ram Harak had the better title. 


The question we have to decide is no doubt 
one of some difficulty and itis almost impos- 
sible to ascertain with any approach to accu- 
racy what the meaning of the words “karib” 
and “ baeed” are as used in the Wajib-ul-are. 


Apart from that, however, we think that, as 
there is no special declaration in the Wajib- 
ul-arz to the effect that individuals in any 
particular class are to have preference, we 
ought not to fnd in favour of the plaintiff. 
After all, the plaintiff has come into Court 
asserting a better right to take this property 
then the vendee and the duty lay upon him 
to satisfy the Court by clear and unambiguous 
evidence that he had sucha right. What- 
ever may be said about the language of this 
Wajib-uwl-arz it certainly cannot be described 
as free from ambiguity. 


We find that this principle has been laid 
down in various cases decided by the Fre- 


emption Bench. Two of these have been 
quoted before us to-day by Dr. Katju, namely, 
Sadho Charan Misir v. Brij Raj Misir (1), 
and Ataullah v. Shamsuddin (2), In both those 
cases where the language of the W ajib-ul-arz 
was ambiguous the Court decided upon the 
principle that the onus lay upon the plaintiff 
to establish his right of pre-emption by 
evidence which would satisfy the Court that 
the custom was certain. Applying the same 
principle here, we think that the judgment of 
the lower Appellate Court as regards the 
share in Kambariya is wrong and ought to __ 
be reversed. x 


The result, therefore, is that we allow 
Second Appsal No. 1889 of 1921 and restore 
the decree of the Court of first instance in 
toto, The appsllant in this case is entitled to 
his costs in the lower Appellate Court and in 
this Court including, here, fees on the higher 
scale, 


K. S. D. Appeal No. 1889 allowed. 


Appeal No. 1388 dismissed. 


(1) 11 Ind, Oas. 274. 
(2) 11 Ind. Cas. 278. 


MADRAS HIGH COURT. 


APPEAL AGAINST APPELLATE ORDER No, 44 
OF 1922, 


September 27, 1923, 


Present :—Sir Walter Salis Schwabe, Kt., K.C., 
Chief Justice, and Mr. Justice Waller, 


SIVA SUBRAMANIA PILLAI—SEconp ` 
CoUNTER- PETITIONER —APPELLANT 
VETSUS 


RAKKUMUTHU MOOPPAN AND ANOTHER 
— PETITIONER AND FIRST COUNTER-. 
PETITIONER—RESPONDENTS, 


Morigage-suit—Decree by consent— Provision for pay- 
ment by instalments and execution of decree in default 
Decree, whether merely preliminary—Decree, execution 


of. 


A suit on a mortgage executed by defendant No. 1 
for himself and as guardian of defendant No. 2 was 
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compromised with the permission of the Court and 
the compromise decree provided that the money 
due was to be paid in two instalments on stated dates, 
and that in default the plaintiff was to recover the 
whole amount by executing the decree (1) personally 
against the adult defendant No.1; (2) by selling 
the mortgaged property, and (3) out of the other 
property of defendants. The defendants defaulting, 
the plaintiff applied for execution of the deoree and 
the minor defendant contended that it was a merely 
preliminary decree and was mot executable : 


Held, (1) that the decree was a compromise decrea 
and could not be treated merely as a preliminary 
deoree, tha intention of the parties being that in 
default the deoree-holder should be entitled at once 
to realise the amount due to him by the sale of the 
ap Propartios covered by the deorea. 


Raja Hemondralal Singh Das v. Fakir Chand Dutt, 
74. Ind. Gas. 929; 27 O. W. N. 621 ; 5 O. 0. 650 ; (1923) 
A.T. R. (0) 626 atdarambait v, Ram Narain, 58 L 
0. 299 ; 2-P. L. T. 38, followed. 


(2) that the minor having been properly represent- 
ed and the Court having granted permission for the 
compromise, the deoraa was binding upon the minor 
and he could not question it. 


Appeal against the appellate order, dated 
the 13th October 1921 of the Court of the 
Additional Subordinate Judge, Ramnad, Ma- 
dura, in A, S. No. 84 of 1921 (A, S. No. 1918 
of 1920 on the file of the District Court, Ram- 
‘nad, Madura) preferred against the order of 
the Court of the Principal District Mungit, 
Srivilliputtur, in B, P. No. 94 of 1920, in O. $. 
No, 910 of 1909, 


Mr, K. S. Champakesa Ayengar, for the 
Appellant. 


Mr. K£. Y. Sesha Ayengar, for the Respond- 
ent. 


JUDGMENT.—The facts are these. 
Plaintiff brought a suit on a mortgage execut- 
-,ed to him by defendant No. i for himself and 
as guardian of defendant No. 2; the suit was 
compromised and a decree was passed which 
provided ,— 
A, that the amount due to plaintiff was 
Rs. 200 out of which he was to give Rs, 30; 
B. that Rs, 170 was to be paid by defend- 
ant by a certain date ; 
C. that in default plaintiff was to recover 
Rs 200 and interest by executing the decree. 
(1) personally against defendant No. 1, (2) by 
selling the mortgaged property, (3) out of the 
other property of defendants. 


Defendants defaulted, after which four 
attempis were made to execute the dearee. 
Defendants had notice of the applications and 
on one occasion they actually appeared, 


On that occasion they did not contend that 
the decree was unsxecutable but merely asked 
for the adjournment of the sale, This is fifth 
attempt at execution. Before he Munsif, 
both of the defendants appeared. Defendant 
No .1 pleaded that he had made certain pay- 
ments to plaintiff. These me Court refused to 
recognise, Defendant No. 2 contended, — 


A. That he was not bound by tho deeree ; 
B. that the decree was unexecutable as it 
was merely a preliminary decree, 


The Munsif found against him on both 
points and he appealed. His appeal was 
unsuccessful before the Sub-Judge against 
whose order be has again appealed. 


On the first question~-that is to say— 
whether the decree is binding on defendant 
No. 2, it is clear that he was properly repre- 
sonted in the suit and that the Court granted 
permission for the compromise as far as he 
was concerned. The decree against him is 
valid and binding and he cannot now question 
it. On the 2nd, we think that the Courts 
below were right. What was passed was 
not a preliminary mortgage-decree bub a 
decree by consent. In a ease not unlike 
this, Raja Hemendra Lal Singh v, Fakir 
Chandra Datta (1), it was decided that a 
compromise decree could not be treated as a 
preliminary decree, the intention of the parties 
being that in default, the deeree-holder should 
be entitled at once to realise the amount due 
to him by the sale of the properties covered 
by the decree. In another case of a consent 
decree passedin a mortgage suit, drunabati v, 


‘Ram Niranjan (2), a similar conclusion was 


arrived at. We find in this case that the! 
decree that was passed by consent was nob a 
preliminary decree and was executable. 


A third question was raised and found 
against defendant No, 2. Defendants had had 
notice of the four previous attempts to execute 


.the decree and never appeared to contend that 


the deeree was unexecutable, The lower Courts 
found that it was nob now open to them to 


(1) 74Ind, Cas. 929; 270, W. N. 621; 500. 650; 
(1928) A. I. R. (C.) 626. 
(2) 58 Ind, Cas. 299; 2P, L 
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raise such a contention, It is not necessary for 
us to decide the appeal on this ground. Defend- 
ant No. 2 argues that he cannot be bound by his 
guardian's negligence in nob appearing to 
oppose execution. It is not apparent how the 
failure to take a wholly untenable objection 
can be described as negligence. 


Appeal is dismissed with costs. 
V. N. V. Appeal dismissed. 


PATNA HIGH COURT. 


APPEAL FROM APPELLATE DECREE 
No, 1083 or 1921, 


June 22, 1923. 


Present :—Mr. Justice Jwala Prasad 
and Mr. Justice Ross. 


SARJU SAHU AND OTHERS 
DEFENDANTS—APPELLANTS 


versus 


SUKHI LAL—Puaintire—BHAGWAN 
DAS AND OTHERS—DEFENDANTS— 
RESPONDENTS 


Negotiable Instruments Aot (V of 1881), ss. 4, 80— 
Document containing request to plaintiff to pay money 
io defendant-—Unidertaking to repay with interest— 
Ambiguity about rate of inlerest—Oral evidence, 
whether admissible — Hvidence Act (I of 1872), s 92 
(b) Rate of interest pormissible—Interest Act, (XXXII 
of 1839) s. 1. 


Plaintiff sued to recover Rs. 600 with interest at 
Rs. 1-8 percent.per mensem on the foot of a dooument 
which was in the shaps of a request to the plaintiff 
to pay the defendant Rs. 500 which the defendant 
undertook to re-pay with Interest af the rate of 
Rs. 1-8 per cent: 


Heid, (1) that the document as executed was not an 
unconditional contract and was not, therefore, a pro- 
missory-note under section 4 of the Negotiable Ins- 
truments Act ; 


(2) that consequently -the plaintif was not en- 
titled to interest at the rate of Re. 6 percent. per 
annum under section 80 of the Act ; 


(3) that as it was not mentioned whether the rate of 
interest was to be per mensem or perannum, the 
document was ambiguous and under clause (6) of 
seotion 92 of the Evidence Aci, no evidence could be 
given to clear up the ambiguity ; 
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Proiap Chandra Soha v. Muhammad Ali Sarear, 20 
Ind. Cas. 443; 18 6. W. N. 592;19 0, L. J. 66; 410. 
842. 


(4) that as no time was fixed for the payment of 
the loan in the dooument the plaintiff was, under the 
Interest Act, entitled to interest at a rate not exced- 
ing the corrent rate from the date of demand. 


Appeal from a decision of the Subordinate 
Judge, Patna, dated the 14th March 1991, 
modifying a decision of the Munsif, Second 
Court, Patna dated the 8th June 1920, 


Messrs. S, M, Mullick, for Mr. Probhat Oh. 
Ghosh, and A. N, Das, for Mr. B. O. Mitter, for i 
the Appellants. ft 


Messers. S. O, Mitra and Rai T. N. Sahai, 
for the Respondents, 


JUDGMENT, 


Jwala Prasad, J.,—This appeal is directed 
against the decree passed by the Subordinate 
Judge of Patna, dated the 14th March 
1921, in a suit brought by the plaintiff 
to recover Rs, 500 with interest at 
Rs. 1-8 per cent. per mensem from 11th April 
1916'on the foot of a document, Exhibit 1, 
dated the 14th April 1916. The defendants 
are appellants, The only point urged by the 
learned Vakil on their behalf is that the 
claim of the plaintiff with respect to 
Rs. 207-5-6 was barred by limitation. That 
sum represents the amount which was found 
due from the defendants to the plaintiff 
upon an adjustment of account of the 
dealings between the parties. The adjust- 
ment took place on the 8th Chait Sudi 1973 
(Sambat) corresponding to 11th April 1916, 
(8th Chait corresponds to two days 10th and 
11th April), The suit was instituted on the 8th 


April 1919, that is, within three years frome- 


the adjustment of accounts. The learned” 
Vakil on behalf of the appellants contends 
that the time should be computed from 6th 
Chait 1978, corresponding bo 8th April 1916, 
when the last item on the credié side is shown 
in the account-books, In that case the suit 
will be barred by one day inasmuch as it 
ought to have been filed on the 7th. The 
learned Subordinate Judge overruled this 
contention on the ground stated by him that 
the said sum of Rs. 207-5-6 found due from 
the defendants merged itself into the sum of 
Rs 500 with respect to which the aforesaid 
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document (Exhibit 1) was executed by the 
defendants on the 11th April 1916 and, there- 
fore, there was a new agreement by the defend- 
ants to pay Rs. 500 taken by the defendants 
—a part of ib Rs. 207 odd in satisfaction of the 
prior dues and the balance of Rs, 292-10-6 
taken in gash, The evidence in this case was 
that only Rs, 292-10-6 was paid in cash when 
fhe document in question was executed and 
the balance represented the plaintiff's dues 
under the Bahi Khata account, There is no 
mention of the duesinthe Bahi khata account 
in the document in question and consequently 
~that transaction was wiped off and converted 
“Tinto a new transaction in respect to which the 
document (Exh bit 1) was executed Therefore, 
we agree with the view taken by the learned 
Subordinate Judge that the document (Ezhi- 
bit 1) created new obligation upon the part of 
the defendants to pay the said sum as mention- 
ed therein and the entire sum is, therefore, 
recoverable on the basis of the said document. 
The previous transaction between the parties 
and sum due thereunder was only used in 
the case as evidence of how tha considera- 
tion of Rs, 500 was paid tio the defendants. 
Admittedly, the suit as based on the document 
is not barred and, therefore, the appellants’ 
contention must fail. The appeal must, there- 
fore, be dismissed with costs, 

The respondents, however, have filed a 
cross-objection. It relates to the interest 
which the learned Subordinate Judge has 
disallowed to them in his partial decree Ib is 
contended on their behalf that the document 
in question was a negotiable instrument and 
consegently under section 80 of the Negotia- 
ble Instruments, Act the Court below should 
have at least given interest at the rate of 6 per 
cent. per annum. The document in gues- 
tien, however, is not a negotiable instrument 
Tes not a promissory-note under section 4 of 
the Negotiable Instruments Act inasmuch as 
there is no unconditional term to pay a fixed 
sum of money. The document isin the shape 
of a request to the plaintiff to pay the defend- 
ants Rs. 6500 which the defendants 
would pay with interest. This was, therefore, 
a conditional contract, The liability was upon 
the defendants after an advance of Rs, 500 
was made by the plaintiff. No doubtthe pay- 
ment has been proved and the liability under 
the document is clear; but the document as 
executed is not an unconditional contract and 
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is, therefore, not a promissory-note under the 
Negotiable Instruments Act, Therefore, the 
contention put forward on behalf of the plaint- 
iff-respondent must be overruled 


It is then said that they should have been 
allowed interest at the rate of 14 per cent. 
per mensem, The document says:— I shall 
pay the principal with interest atthe rate of 
14 per cent.” It is not mentioned there as to 
whether the rate of interest aforesaid will be 
per mensern or per annum. The document 
is, therefore, ambiguous and under clause (6) 
of section 92 of the Evidence Act no evidence 
could be given to clear up that ambiguity, as 
held in Protap Chandra Saha v, Muhammad 
Alt Sarkar (1). Therefore, the appellants are 
not entitled to interest at the rate of 14+ per 
cent, as claimed by them, That ease was with 
respect to agricultural holding and the claim 
was based upon a lease in which the rate of 
interest was mentioned one anna per rupee, 
but the other specification of whether monthly 
or annual was not mentioned and, therefore, 
Sir Lawrence Jenkins, C.J., held that there 
was a blank left as to whether the interest 
was per annum or per mensem and under 
clause (6) of seotion 92 of the Evidence Act no 
evidence could be given to clear up what that 
blank meant. The Court in that case held 
that of arrears of rent of agrioultural holdings 
no rent was allowable but damages, and, 
therefore, the Subordinate Judge in that case 
allowed damages at the rate of 25 per cent, 
and that was upheld by Sir Lawrence Jenkins, 
CJ. Weare not dealing with the case for 
arrears of rent due from agricultural holdings 
but with a contract to re-pay the money taken 
as loan and, in the absence of any contract to 
the contrary, the Interest Act of 1839 would 
apply. Under section 1 of that Aot the 
plaintiffs are entitled to interest at a rate not 
exceeding the current rate of interest. In this 
case no time was fixed for the payment of the 
loan in the document (Exhibit 1) and, there- 
fore, under the Interest Act the plaintiffs are 
entitled to interest at the rate not exceeding 
the current rate of interest from the date of 
demand. The money was demanded on the 
8th March 1919 by a registered notice and the 
plaintiffs are, therefore, entitled to interest 


(1) 20 Ind. Cas. 443; 180, W. N. 592; 19 0. L.J 
66 ; 410, 342. 
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from that date atthe rate of 6 per cent, per 
annum, 

The oross-appealis, therefore, allowed to 
that extent without costs. The result is that 
the decree of the Court below is modified by 
allowing interest at the rate of six per cent, 
per annum from the 8th March 1919 up to 
the date of realisation, 

Ross, J.—I agree. 


K. B. D. Decree modified. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 


FIRST CIVIL APPEAL No. 7 oF 1991, 
March 5, 19923. 


Present ---Messrs, Batten, J. C. and 
Ballifax, A. J. O. 


KUSHI BAI AND OTHERS— 
PUAINTIFFS—~APPELLANTS 
Versus 


MANRAKHAN AND OTHERS— 
DEFENDANTS—-RESPONDENTS. 


Hindu Law—Alienation—Gifit by widow—Consent of 
nearest reversioners, effect of. 


A gift by a Hindu widow with the consent of the 
next reversioner is valid. 


Appeal from the decree of the Additional 
District Judge, Raipur, dated the 30th Septem- 
ber 1920, in Civil Suit No. 3 of 1920. 


Sir B, K. Bose and Mr. P. N. Rudra, for the 
Appellants. 

Messrs. M. Gupta and A.C. Roy, for the 
Respondents. 


JUDGMENT-—The only result of the 
death of Pahi Bai since the date of the decree 
in this suit is that her rights in the property 
in dispute, whatever they may be, have pass- 
ed by survivorship to her sister Kushi Bai. It 
has been held that Kushi Bai, as well as Bahi 
Bai, consented to the gift to Durga Prasad by 
Sahelia Bai, but only on the ground that it 
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was so decided against her in the previous suit, 
It appears, however, that Kushi Bai was not 
a party to the appeal in the judgment of which 
this matter has been assumed to have been 
decided against her. At the same time, there 
is conclusive evidence of her consent on the 
record of the present case in the copy of her 
deposition in that suit which is filed as 
Exbibit 1, D. 7. 


The record of Kushi Bai’s examination-in- 
chief is as follows, “I know about gift to 
Durga Prasad. Before fhe deed of gift in his 
favour was executed Sahelia Bai said shey 
would gift the property and I along (with) the 
parents of Durga Prasad said ‘you may execute 
the deed of gift, I consented to the gift in 
favour of Durga Prasad. Bahi Bai said that 
she would execute the deed. (Bahi Baikahis 
ham likhawo) When Bahi Bai myself and 
Bahi Bai’s husband consented to the gift being 
exeouted in favour of Durga Prasad we were afi 
Sursabandha. After the deed of gift was ex- 
ecuted Durga Prasad came to Kumhari and 
told me that the deed of gift was exeouted in 
his favour. I said that’ you are our son, go 
and enjoy.” 


The answers in cross-examination in the 
same deposition have been recorded as fol- 
lows:-— I have hard the deposition of Sahilia 
Bai when she was being examined, Nobody in- 
formed me that I was heir to the property after 
the death of my mother. I have a son. I do 
not know anything about giving up my rights 
in the property. The talk of gifting the prop- 
erty to Durga Prasad was going' on four 
months six months before execution of the 
deed of gift in favour of Durga Prasad and in 
fact this talk was going on from his birth... I 
was informed that the deed of gift was gatsg 
to be executed in favour of Durga Prasad and 
this was at Kumbari about two or four 
months before. I do not know the exact 
period. I donot know what was written in 
the deed of gift. When I came to Sursa- 
bhandha after two months alter the execution 
of the “deed of gift Durga Prasad read over 
the deed of gift to me in the presence of 
Durga Prasad’s mother and father.” 

In re-examination she said: “When the 
deed of gift was read over, Bahi Bai and all 
present said it was well done.” 
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It has been faintly suggested that the 
second and fourth sentences in the cross-ex- 
amination show that she did not really consent, 
but two casual and somewhat ambiguous phra- 
ses of that sort cannot destroy the very clear 
effect of the whole deposition. It is true that 
in all the evidence on the matter that is avail- 
able now Bahi Bai’s husband only is men- 
tioned specifically as having been consulted in 
the matter and Kushi Bai’s is not. Banmali 
Prasad, however,.is mentioned not as the hus- 
band of Bahi Bai but as the father and guard- 

jam of the minor donee, and it is beyond 

Mgoubt from her own statement that Kushi 
Bai had the advice of her husband and 
all the other members of the family in 
the matter and that her consent was based 
on an intelligent understanding of the nature 
of the transaction to which it was given. 


It is admitted that Kushi Bai’s consent 
cannot of itself affect the independent rights 
of others in the property, and that any effect 
that consent may have will cease on her 
death; she could extinguish or otherwise 
affect at the most only the life ownership 
that was eventually to come to her. The 
direct legal effect of her consent is, however, a 
different matter from its evidential effect. It 
is contended on her behalf that the consent 
of the whole body of next reversioners to a gift 
by a Hindu female owner for life could not be 
regarded as presumptive evidence of that gift 
having been made for purposes or in circum- 
stances which would validate it after the 
donor’s death, in the way in which such con- 
sent was held by their Lordships of the Privy 
Council in Rangasami Goundan v. Nachiappa 
Goundan (1), to be presumptive evidence of 
the legal necessity for an alienation for con- 
Gn aan The argument rests mainly on 
the assertion that legal necessity for a gilt is 
inconceivable, Justifying cause for such a 
gift, even of the whole estate, is, however, 
quite conceivable and can be proved by evi- 
dence, just as such cause fora transfer for 
consideration whether of the kind that is 
called “legal necessity ” or some other kind, 
can be proved and the consent of the people 
interested in quarrelling with an alienation 


(1) 50 Ind. Cas. 498 ; 42 M. 1523; 36 M.L J. 498; 
17 A. L. J. 536 ; 290 L. J. 539 ; 21 Bom. L. R. 640; 
23 0.-W. N. 777; (1919) M. W. N. 262; 26 M. L. T. 
5; 10L. W. 105 ; 46 I. A. 72 (P. 0.). 
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would be equally strong proof of its being 
justifiable whether it was a gift or sale ora 
mortgage. 


Jn the case of Rangasami Goundan (1) 
it was held under what their Lordships 
called the second head of the subject. that 
the consent of the next reversioner must 
be looked on, in their Lordships’ own words 
in the earlier case of Bijoy Gopal Mukerji 
v. Girindra Nath Mukerji (9), as afford. 
ing presumptive evidence that the alien- 
ation was under circumstances which rendered 
it lawful and valid,” without any specification 
of those circumstances, The consent of rever- 
sioners who would not be more than life owners 
if they ever did inherit could not be treated 
in the same way as presumptive evidence of 
an unspecified cause which would justify and 
validate an alienation beyond their own lives, 
But it is presumptive evidence of ciroum- 
stances not requiring to be specified which would 
render it lawful and valid during their lives 
and there is no reason why it should not be 
treated as evidence, for what it may be 
worth, of specific causes justifying an alien- 
ation which created an absolute title, The 
validity of the gift till at least the death of 
Kushi Bai can, however, be establised in a 
different manner. 


It is to be remembered that the gift to 
Durga Prasad was of the whole estate that 
Sahilia Bai had inhorited from her degeased 
husband Daryaodhari, so that if she had re- 
linquished it the estate would immediately 
have vested in her husband’s next heirs, that 
is to say, her two daughterts Bahi Bai and 
Kushi Bai. In Nobokishore Sarma Roy v. 
Hari Nath Sarma Roy (3) it was held by a 
Full Bench of the Calcutta High Court that 
a sale by a widow with the consent of the 
only presumptive reversioner was valid after 
tha death of the widow, for the reason that 
ib could be regarded asa relinquishment of 
the estate in favaur of the next reversioner and 
asa sale by him after the estate had vested 
in him, This was approved by their Lord- 
ships of the Privy Council in the ease of 
Rangasami Goundan (1) already mentioned. In 


(2) 23 Ind. Oas. 162; 410. 798; 18 0. W. N. 673; 
12 A.D. J. 711; 19 O. D. J. 620; 16 Bom. L. R. 495: 
16 M. L. T. 68; 27M. D. J. 123; 1I. W. 583; (1914) 
M. W. N. 480 (P. O.) 

(3) 100. 1102; 5 Ind. Deo. (N. S.) 787. 
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that case, after pointing out thatin case of 
alienations by a Hindu female there is a dis- 
tinction between the power of surrender or 
renunciation which is the first head of the sub- 
ject, and the power of alienation for certain 
specific purposes, which is the second, their 
Lordships mentioned the Calcutta Full Bench 
case in the course of their discussion of the 
subject under the first head, and then said : 
“ The surrender once exercised in favour of 
the nearest reversioner or reversioners the 
estate became his or theirs, andit was an 
obvious extension of the doctrine to hold that, 
inasmuch as he or they were in title to con- 
vey to a third party, it came to the same thing 
if the conveyance was made by the widow with 
his or their consent. This was decided to 
bo possible by the case of Noboki-shore (8) 
already cited. The judgment went upon 
the principle of surrender, and it might do so 
for the surrender there was of the whole estate 
but it is worthy of notice that the order of 
reference showed that the alienation was 
ostensibly on the ground of necessity, so that 
ib might have been supported on the grounds 
to be mentioned under the second head above 
set forth.” 


Here also the gift to Durga Prasad was 
of the whole of the property inherited by 
Sahilia Bai from her husband Daryaodhar, so 
that if she had merely relinquished it the 
estate would have vested immediately in her 
husband’s next heirs, that is to say, his two 
daughters Bahi Bai and Kushi Bai. At the 
time ofthe gift, however, there were two other 
reversioners ranking equally with Durga 
Prasad after the two daughters of Daryaodhar. 
These daughters could not, therefore, relinquish 
the entire estate in his favour, so that it 
should vest in him immediately, but there 
was nothing to prevent them from agreeing 
that he should remain in possession of if in 
their stead for as long as they were entitled 
to do so. What happened, then, when the 
deed of gift was executed by Sahilia Bai with 
the consent of Bahi Bai and Kushi Bai was 
that the former relinquished the estate and 
the two latter inherited if and immediately 
transferred their own rights in it, that is, their 
ownership of it for life, bo Durga Prasad. 

The third and fourth plaintiffs, who 
would have ranked at the time of the gift as 
equal reversionary heirs with Durga Prasad 
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to the property of their maternal grand-father 
Daryaodhar, and at present constitute the 
whole of the first line of reversion have asked 
in this Court for a declaration that the gift 
will in any case not hold good after the death 
of Kushi Bai. In the lower Court their claim 
was to immediate possession as the next heirs 
on the death of Sahilia Bai in case ib were 
held that Bahi Bai and Kushi Bai had disen- 
titled themselves from claiming possession by 
consenting to the gift to Durga Prasad. This 
clearly impossible position has now been aban- 
doned and a new prayer has been put forward 
fora declaration that, on Kushi Bai’s deatiag 
the property will pass to the heirs of Daryao- 
dhar just as if there had been no gift, 


There was no prayer for any such de- 
claration in the lower Court, and on the plaint 
as it stood the rightsof the parties after the 
death of the survivor of the two sisters were 
not really in issue, as a determination of 
their rights during the lives of Bahi Bai and 
Kushi Bai was quite sufficient for a decision 
of the questions whether some or all of 
the plaintiffs were or were not entitled to 
immediate possession and whetber the third 
defendant's mortgage was entirely void or not. 
The prayer fora declaration now made is 
really a prayer for an amendment of the plaint 
which makes a considerable change in the 
character of the suit, It appears, however, 
that this change was tacitly made in the lower 
Court, though without any actual amendment 
of the plaint. Both defendant parties pleaded 
that Durga Prasad acquired an absolute estate 
in the property because the gift to him was 
made in compliance with the expressed wishes 
of Daryaodbar, which amounted practically to 
a nuncupative Will. The fourth of the issues 
stated for trial was "whether Durga Pratad 
got an absolute title to the estates by reason of 
the fact that the gift was consented to by the 
daughters or by reason of the decision of the 
former suit No.5 of 1907.” The finding of 
the learned Additional Distriet Judge on this 
issue was as follows; “ As the plaintiff Nos. 1 
and 2 who consented tothe gift themselves 
fake a limited estate I hold shat Durga Prasad 
does not obtain an absolute estate.” In this 
Court also no objection has been taken on be- 
half of any of the respondents to the question 
of the rights of the parties after the death of 
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Kushi Bai being treated as directly and sub- 
stantially in issue betweem them in the suit; 
on the contrary, the question bas been argued 
by them all. It will, therefore, be considered 
and decided just asif the necessary amend- 
ment in the plaint had been actually made, 
The third defendant is Sheogulam Krishna- 
pakshi, who holds a mortgage of the prop- 
erty which was executed in favour of his 
deceased father Narayan Rao by Durga Prasad, 
and he was joined as a defendant on the alle- 
gation that the plaintiffs are entitled to obtain 
possession of the properties claimed free from 


. - any encumbrances created by Durga Prasad, It 
- ¥ iy to be noted thatin the heading of the 


written statement filed on his behalf this 
defendant is called Sheomangal twice over, 
though the verification clause of the same 
document, apparently written by his pleader, 
reverts to the name of Sheogulam. In that 
written statement the defendant pleaded “that 
deceased Durga Prasad, father of the defend- 
ants Nos, 1 and 2, acquired absolute right to 
the proporties in suit by virtue of the aforesaid 
gift, and could deal with the same as he liked. 
This defendant did not expressly call in aid 
section 41 of the Transfer of Property Act or 
section 115 of the Evidence Actin that written 
statement, but they would comein only in 
answer to the plea thatthe mortgage was 
valid only up to the death of the survivor of 
the two sisters, which was not expressly 
taken. He is clearly entitled to rely on those 
sections in reply to a plea based on an admis- 
sion that his title is good while Kushi Bai is 
alive, and he does so in this Court. For the 
rest, his position is the same as that of the 
other defendants. 
It will be convenient to examine first the 
case common to all three defendants and 
eee whether there are any circumstances to 
justify the gift so that is would invest Durga 
Prasad with the absolute estate in the proper- 
ty. In the appellate judgment in the previous 
suit, in which Bahi Bai sued Durga Prasad 
and Sahilia Bai and Kushi Bai for a declara- 
tion that the gift was void, Skinner, A, J. O. 
seb out the facts as follows: “ Daryodhar 
had left no son but two daughters, Bahi Bai 
and Kushi Bai, both of whom have shildren. 
Durga Prasad, however, was the only grand- 
sonin existence in the grandfather’s life- 
time, though a younger son has since been 
born to Bahi Bai, anda son to Kushi Bai. 
I O—b4 
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On the 14th December 1890 Sahilia Bai, in 
accordance with what she believed to have 
been her husband’s wishes, gave M. Sursa- 
bandha to Durga Prasad by a registered deed. 
He was already living with her, and has since 
been in possession as owner and has mortgag- 
ed the village to the defendant Narain Rao. 
The plaintiff sued in May 1907 as reversioner 
for a declaration that the giff is invalid as 
against the reversionary heirs of Daryodhar, 
and has joined as defendants Sahilia Bai, Durga 
Prasad, Kushi Bai and Narain Rao. Before 
the District Judge, Durga Pershad set up a title 
by adverse possession, which was rightly . dis- 
allowed, and has not been set up in appeal; 
and a title under a nuncupative Will by Daryo- 
dhar was put in issue and found not proved, 
but seems to me from the pleadings to have 
been invented by the plaintiff’s pleader for the 
pleasure of demolishing it, and never set up 
by Durga Prasad. All that he alleged was 
that Daryodhar bad expressed a wish that he 
should be his heir and succeed to his property, 
and I see no reason to doubt the evidence that 
Daryodhar had expressed a wish to that effeat 
aud had thought of adopting the boy. He had 
nob actually adopted him or made a Will in his 
favour but the fact that he had wished to do 
so affords a very reasonable motive for Sahi- 
lia’s desire to give the village to the boy her 
husband had designated as his heir, and who 
was her eldest grandson,” 


The following passage occurring later in 
the judgment is also of importance : " There 
remains the question to what the plaintiff 
consented, and the answer in my opinion 
is an ous and oub gift and not to a 
mere transfer of Sahilia’s life interest, 
In the first place, the plaintiff has never 
alleged that she consented to the trans- 
fer of a more life interest but has denied that 
she consented at all. Secondly, if Sahilia’s in- 
terest only was to be transferred there was no 
need to ask the plaintiff's and her sister’s con- 
sent, Thirdly, the deed clearly purports to 
transfer all the rights of Sahilia and her heirs 
to Durga Prasad and his heirs, and Kushi Bai 
(after being put on her guard with regard to 
her and her son’s rights and saying ' I do not 
know anything about giving up my rights in 
the property,’ and ‘Ido not know what was 
written in the gift,’) admitted that two months 
after its execution Durga Prasad read it over 
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to her in the presence of his mother and father, 
and that when ib was read over Bahi Bai and 
all present said it was well done. I find that 
the plaintiff consented to the gift as made, and 
that, whatever. rights and her sister's sons may 
still have, her suit is, therefore, unsustainable.” 

As evidence of the circumstances of the 
gift and the reasons that led toit we have 
copies of the statements made by Sahilia Bai 
(Hixhibit 1. D. 6) and Kushi Bai (Exhibit 1, 
D, 7) in the previous suit to which reference is 
made in full at the beginning of this judg- 
ment. It will be convenient to have the full 
statement of Sabilia Bai also re-produced. She 
appeared to be about 80 years of age when she 
was examined on the 7th of January 1908 and 
the record of her deposition is as follows: “I 
have gifted the village Sursabandha to Durga 
Prasad. Durga Prasad is now the owner of the 
village, 

@.—Since when is Durga Prasad in posses- 
sion ? 

4,-—He has been in possession of the village 
all his life, He was brought up by Daryao- 
dhar and has been living there. 

Q.-—Why was the village gifted to him ? 

A, —He was brought up as his son by Dar- 
yaodhar who before his death had directed me 
to gift the said village to Durga Prasad and as 
I had none else-to look after the village I gifted 
it to Durga Prasad. The gift was made about 
10 or 12 years ago. I gifted the village with 
the consent of Banmali and both the daugh- 
ters Bahi Bai and Kushi Bai and my son-in-law 
accompanied me to Raipur to keep me com- 
pany and get the document of gift executed, I 
put up at his house at Raipur. Here at Rai- 
pur Gaibinath pointed out that Banmali may 
have four sons and they may claim a share 
but I said I will gift the village to Durga 
Prasad alone and to none else and Banmali 
consented. I had gone from Sursabandha to 
Paota on my way to Raipur and at Paota 
I had put up with my daughter Bahi Bai. 
Bahi Bai pressed me to gift the property to 
Durga Prasad and said that if I did not do so 
Lutudhar might claim it, There was a dis- 
pute between Lutudhar and myself about this 
village as he disputed my right to this village 
and after I got the village I gifted it to Durga 
Prasad. After I executed the document of 
gift at Raipur I went to village Paota and 
remained there in the house of Bahi Bai for 
four days and informed her that I had executed 
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the deed of gift of the village in favour of 
Durga Prasad and she approved. Durga 
Prasad had accompanied me to Pota and from 
there he went to Rajim. Kushi Baiis my 
younger daughter. I did not inform Kushi 
Bai that she had share in the property. Kushi 
Bai also pressed me to gift the property to 
Durga Prasad, I cannot say why she has 
changed now. 

Oross-Examination,—The consultation about 
gifting the village was first taken at Sursa- 
bandha one year before the execution of 
the deed and it was going one year before 
and my daughters and my sons-in-law were — 
pressing me to gift the village to Durga ` 
Prasad from the time of his birth, Durga 
Prasad was about 25 years old when the 
document was executed in his favour and a 
son was born to him at that time, For the 
whole of this period of 25 years consultation 
was going on about the gifting of the village to 
Durga Prasad. My husband died when Durga- 
prasad was three years old and then Lutudhar 
raised a dispute and when this dispute was 
settled, I gifted the village to Durga Prasad. 
The dispute with Dutudhar wont on for four 
years. I then went to pilgrimage and when 
Durga Prasad came of age I gifted the property 
to him (witness volunteers and says) Durga 
Prasad was in possession all along, 1 did not 
gift the property to Durga Prasad for fear of 
Lutudhar. His dispute had already been set- 
tled. As far as I remember Durga Prasad had 
only one younger brother at the date of the 
gift whose name is Ganpat. Kushi Bai’s son 
Bodhan was then aged four years only. When 
I went to Paota while coming to Raipur from 
Sursabandha for the purpose of executing the 
deed Kushi Bai was not at Paota. I came to 
Raipur with Banmali and my nephew Tejnath, 
The deed of gift was written at Ratiram Te-_ 
wari’s house and was read over tome, [46 
not remember if I told the scribe that my 
husband had directed me to give over the vil- 
lage to Durga Prasad. I was asked by the 
scribe only three questions. The first was 
that whether I would reserve anything for 
myself and my reply waa that I would 
not reserve anything for myself. The second 
question was, if Durga Prasad turns you out 
what would youdo and my answer was that 
he would never turn me oub, The third 
question was, do you give the whole prop- 
erty to Durga Prasad and my reply was in 
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the affirmative. No one suggested to take 
signatures of my daughters on the deed of 
gift. I informed the scribe that I had two 
daughters. If I had not executed the deed of 
giit in favour of Durga Prasad, Lutudhar 
would have enjoyed the whole property and 
none else would have got any property. None 
of my daughters were present at Raipur when 
I executed the deed of gifs in favour of Durga 
Prasad.” 

Of the oral evidence given in the suit 
the only depositions that have any bearing on 
the matter in issue are those of Bahi Bai 
(P. W. 1), and Kushi Bai (P. W. 2) both of 
whom were examined on commission, The 
depositions of all the rest and also the greater 
part of those of the two sisters appear to be 
directed to proving that Sabilia Bai died more 
or less than twelve years before the institution 
of the suit. Itis only against Bahi Bai and 
Kushi Bai that time would run from the death 
of Sahilia Bai, and the title against them is 
established by their consent to the gift; during 
their lives possession of the property by 
Durga Prasad or his sons cannot be adverse to 
the next reversioners, The two sisters make 
contradictory and confused depositions in the 
endeavour to make out that they did not con- 
sent to the gift to Durga Prasad, and over- 
reach themselves entirely by going to the 
length of saying that they never heard of the 
gift at all till months after it had been made, 
These depositions have to be ignored entirely, 
being completely contradicted by those in the 
previous case. Weare left then practically 
with no oral evidence but those two earlier 
depositions, and we agree entirely with the ap- 
preciation of them by Skinner, A, J. O., in the 
passage quoted from his judgment, It may be 
added that the statement by both Kushi Bai 
“gud Sahilia Bai that the gift to Durga Prasad 
iad been in contemplation “from his birth ” 

is proof that Daryaodhar’s expression of his 
wishes was not a mere casual statement of a 
passing idea, buta repeated and consistent 
declaration .of a fixed intention to make him 
his heir. 


There are two other matters for con- 
sideration in this respect, which were put for- 
ward by the learned Advocate for the appel- 
lants as indicating that the gift was not made 
in consequence of any expressed wish of 
Daryaodhar, One was the fact that there is 
no mention of any such thingin the deed of 
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gift itself, Such a mention would perhaps 
have made the evidence on the point even 
stronger than itis, bub its absence cannot 
make it less strong than itis, ‘The other 
matter is the facb that the period between 
Daryaodhar’s death and the execution of the 
deed of gift was about sixteen years. It is by 
no means improbable that Sahilia Bai would 
postpone the transfer as long as possible, in 
spite of knowing what her husband wished her 
to do with it, and would retain it in her own 
hands until old age rendered her less able to 
manage it and also rendered further postpone- 
ment risky, 

The facts proved bythis evidence seem 
to be as follows. Daryaodhar did wish Durga 
Prasad to inherit all his property and had 
frequently said so. He even intended to adovt 
the boy but never actually did so, probably 
for the reason that up till his death Durga 
Prasad wasthe only son of his father, but 
Durga Prasad lived mainly with bim and 
after his death with his widow after the 
manner of an adopted son, It was in 
fulfilment of that desire and that intention 
thatDaryacdhar’s widow and his two daughters 
joined in handing over all his property 
to Durga Prasad after his death, and they 
intended that Durga Prasad should become 
the absolute owner and not that he should 
hold it only till the death of the last survivor 
of them. ‘They believed, and were probably 
not wrong in believing, that Daryaodhar's 
wishes would not have been changed on the 
birth of another son to Babi Bai and one to 
Kushi Bai. Indeed, if is by no means impro- 
bable that if he had been alive when Bahi 
Bai’s second son was born he would himself 
have ensured the fulfilment of bis wishes by 
adopting Durga Prasad. The expression of tho 
wishes and intentions of Daryaodhar amount. 
ed practically to a nuncupative Will that was 
never quite formulated. This appears sufficient 
justifying cause for the alienation of the prop- 
erty by the owners for life. 

But there is further and perhaps stronger 
evidence of the transfer of the property 
having been made fo Durga Prasad for 
reasons which among Hindus would be con- 
sidered proper. Ibis indeed the evidence of 
the subsequent consont of one of the next two 
reversioners after Bahi Bai and Kushi Bai, 
Ganpat Prasad the younger son of the former, 
and is to be found in Exhibits D-2, D-3, D-4 
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and D-5. From these documents ib appears 
that when Banmali Prasad died Ganpat 


Prased successfully resisted Durga Prasad’s - 


claim to be entered in the Mutation Register 
as owner of half his property on the ground 
that he already had his grandmother's proper- 
ty. The statements recorded in the mutation 
proceedings in March 1913 are as follows, 
Durga Prasad said: “My father Banmali died 
three moths ago. He owned 2-anna share in 
Paota and 2-annea share in Tandul, I am nob 
in possession of any of these shares but I 
pray that mutation be made in the name 
of Ganpat Prasad and mine equally. Ganpat 
Prasad is in exclusive possession of the 
two shares,” Ganpat Prasad’s statement 
was: “My father Ban mali held 2-anna 
share in Powta and Tandul, He died leaving 


two sons myself and Durga Prasad. 
Durga Prasad has gone away to Sursa- 
bandha in Mahasamund Tahsil., He does 


not inherit this property, I am in full 
possession. of the village sbara Pray muta- 
tion be sanctioned in my name, Durga 
Prasad gets my grand-mother’s village.” It 
would seem then that the whole family had 
actually put Durga Prasad in the position he 
would have occupied if Daryaodhar had 
actually adopted him, as he undoubtedly 
wished and intended to do, 

Our findings then are that none of the 
plaintiffs can in any case claim possession of 
the property till the death of Kushi Bai, 
as she was entitled fo alienate it in favour 
of Durga Prasad after if had vested in 
her by the relinquishment of her prior 
interest by Sahilia Bai; the transfer by Bahi 
Bai and Kushi Bai after relinquishment by 
Sahilia Bai, which is the effect of the transfer 
by Sahilia Bai with their consent, was a ful- 
filment of the intentions of Daryaodhar, which 
have been carried out even to the extent of 
Durga Prasad being regarded as the adopted 
son of Daryaodhar so that he lost all rights 
in his own father’s property ; this is justifying 
cause for the alienation in favour of Durga 
Prasad so as to confer on him the absolute 
estate that the donors intended to confer. 
For all these reasons the dismissal of the suit 
appears correct. The appeal is accordingly 
dismissed and the appellants are ordered to 
to pay all the costs, 

K. 8. D. 


Appeal dismissed. 
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‘LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 203 oF 1994, 
April 30, 1924, 


Present:—Mr, Justice Martineau. 


THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL—DEFENDANT— APPELLANT 
Versus 
CHARANJIT LAL—-PLAINTIFE— 
RESPONDENT, 


Railways Act (IX of 1890) ss. 12,77, 140—Loss of ~ 


goods. Danvayes, suit for—-Risk Note B—** Running 
train,” what is—Notice to Railway--Notice sent to 
Secretary Railway Dépariment forwarded to Agent, 
whether sufficient. 


A “running train’ within the meaning of Risk- 
Note, form B, means a train in motion between sta- 
tions and does not include a train standing at a sta- 
tions during the course of its journey. 


A notice purporting to be under section 77 of the 
Railways Act, instead of being addressed to the Agent 
of the defendant Railway, was addressed to the Se- 
oretary to the Government of India, Railway Depart- 
ment, but in the acknowledgment which the latter 
sent to the plaintiff it was stated that the plaintiff's 
letter had been sent to the Agent of the defendant 
Railway for disposal ; 


Held, that it could reasonably ba presumed that the 
Agent of the defendant Railway had received notice of 
the olaim. 


East Indian Railway Co. v. Jethmull Ramanand, 
26 B. 669 ; 4 Bom. L., R. 495, distinguished. 


Appeal against the decision of the District 
Judge, Amritsar, dated the 19th October 1923. 


Lala Jai Lal, R. B., for the Appellant. 


Messrs. Shamier Chand and Sagar Chand. 
for the Respondent. 


JUDGMENT —The plaintiff has been 
given a decree against the Secretary of State 
for the value of 24 tins of Ghi lost out of a 
consignment of 150 tins whioh had been book- 
ed by the North Western Railway from 
Gharinda to Sialkot and re-booked from Sial- 
kot to Amritsar. The waggon containing the 
Ghi was sealed, but not locked, and the seals 
were intact up fo Gujranwala. The train re- 
ached Muridke at 12-58, A.M, and remained 
there for several hours. Ib does not appear 
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from the evidence that the seals were examin- 
ed at the time when the frain reached 
Muridke, but the Guard saw them at 8 A. M, 
and found that they had been broken, and it 
was then discovered that 24 tins of Ghi were 
missing. The Courts below have found that as 
the waggon had not been locked, and there 
were no Chaukidars keeping watch on the train 
during the halt at Muridke, the loss was due to 
the wilful neglect of the Railway Administra- 
tion, which is therefore liable under the 
terms of the Risk Note. 


The Secretary of State has preferred a 
econd appeal, and the learned Government 
Advocate has cited Hast Indian Railway 
Company v. Gopiram Gourishankar (1) in sup- 
port of his contention that there was no wilful 
neglect on the part of the Railway. But in 
the first place the loss of the consignment in 
that case was discovered as soon as the 
train arrived at the station where it first 
stopped, so that the case is not similar 
to the present one in which there was 
a halt of several hours at Muridke before the 
loss was discovered. In the second place, the 
lower Appellate Court’s finding that there was 
wilful neglect on the part of the Railway is a 
finding of fact, which cannot be contested in 
second appeal, 


There is nothing to support the theory that 
the goods were stolen from the running train, 
and the probability seems to me that they 
were stolen during the long halt at Muridke. 
The learned Government Advocate contends 
that the train wasa “running” train all the 
time until it reached its destination, even 
while ib was:not in motion, but he can cite no 
authority in support of this contention, and I 
agree with the view of the lower Appellate 
‘Ogurt that a “running train” means a train 
in motion between stations. 


The only other contention on behalf of the 
appellant is that the notice required by section 
77 of the Indian Railways Act was not given, 


It is time thatthe notice instead of being 
addressed to the Agent of the Railway, was 
addressed tio the Secretary to the Government 
of India, Railway Department, but in the 
acknowledgment which the latter sent to the 
plaintiff it was stated that the plaintiff's letter 


(1) 73 Ind. Cas, 642. 
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had been sent to the Agent of the North. 
Western Railway for disposal. 


From this it may reasonably be presumed 
that the Agent of the Railway received the 
notice of the claim. The learned Govern- 
ment Advocate relies on Hast Indian Railway 
Co, v. dethmull Ramanand (2), but the notice 
given by the plaintiff in that case was a notice 
of aclaim against a Railway different from the 
Railway which was really liable for the loss, so 
that the ruling is not in point, 


I agree with the Courts below that the 
notioo required by law was given by the 
plaintiff in the present case, 


The appeal fails and I dismiss it with costs, 


Z. E, Appeal dismissed, 


(2) 26 B. 669; 4 Bom. I. R. 495. 
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. ALLAHABAD HIGH COURT, 
SECOND OIVIL APPEAL No, 1358 oF 1922, 
February 12, 1924. 


Present :—My. Justico Mukerji, 
RAM SARUP-——Praintiry— 
APPELLANT 
VETSUS 
HARDEO AND OTHERS —DEFENDANTS 

~-RESPONDENTS, | 


Transfer of-Property Act (IV of 1882), s. 64—Con- 
tract for sule—Consideration, passing of —Sale'docd not 
ewsouted or registered — Title, whether created— Registra. 
era eon of 1908), ss. 17, 49-—Hvidence Act (I of 

, 8. 92. 


Where there ia no sale-deed the mere faot that a 
consideration has passed between the parties does not 
operate to oreate a title. 


, A mera contract’ does not create any equitable 
interest in immoveable property. 


Maung Shew Goh v. Maung Irn, 38 Ind. Cas. 938; 
440. 642; 15 A. L. J. 82; 21 M. L. T. 18: (1917) M. W. 
N. 117; 82 M. L. J. 6; 25 O. L. J. 108; 1) Bom. L. R. 
179;21 0, W. N. 500; 5 L. W. 532; 10 Bua. L. T. 69; 
44 I. A. 15 (P. 0.) followed. 


_ Plaintiffs sued to recover possession of certain rooms 
in a house. It appeared that previous to this a 
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compromise had been arrived at in a Criminal oase 
between the parties which was embodied in a paper 
bearing an 8-annas stamp but which was not register- 
ed. It stated that room No. 126 of the house in 
dispute was given up by defendants in lieu of room 
No. 129 and that they should continues in possession 
of room No. 128 ‘as before’: 


Held, (1) that the document being unregistered it 
conveyed no title to the defendants and the plaintiffs 
were not estopped from claiming back their own 
property, bub they must put the defendants in tha 
same position in which they had been if there had 
bean no compromise. 


(2) that defendants could not be permitted to 
Prove the agreement of relinquishment of title by 
eral evidence, 


Salamat-ul-Zamant v. Masha Allah Khan, 48 Ind. 
Cas. 649; 16 A. I. J. 98; 40 A. 187 distinguishd. 


Second appeal against the decree of the 
District Judge, Bulandshahr, dated the 7th 
September 1922. 

Mr, Nehal Chand, for the Appellant. 

Mr, Benoy Kumar Mukerji, for the Res- 
pondents. 


JUDGMENT :—The facts which have’ 
given rise to this second appeal are briefly 
these :— 

There is an enclosure No, 43, in which there 
are, ib seems, several rooms or houses. The 
appellant who was the plaintiff in the Court 
below, has been found tio be the owner of the 
entire enclosure, Two of the rooms or build- 
ings in this enclosure are the subject-matter 
of the suit. In a portion of this enclosure, 
the defendants and their predecessors were 
living. It has been found by the Court below 
that thoir possession was permissive. ‘The 
parties, it appears, quarrelled and fought over 
the possession of the defendants and one of 
the parties on the side of the defendants 
sustained grievous hurt, There was a criminal 
case and a compromise was arrived at on the 
5th of June 1918. It was embodied on a 
paper bearing stamp-duty of eight-annas and 
‘was not registered. It was stated in the com- 
promise-deed that room No. 126 was given up 
by the defendants and that they were given 
room No. 129 in lieu of the same, It was 
further stated and agreed that the defendants 
would continue in possession of room No. 128 
‘as before,’ The finding is that on this com- 
promise being entered into, the proseoution 
was dropped and evidently the permission of 
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the Court was obtained to the compounding of 
the offence, For the compromise was filed in 
the Criminal Court. Just on the last day of 
the expiry of three years, fhe plaintiff filed 
this suit for recovery of possession of the 
rooms Nos, 128 and 129. He pleaded that the 
compromise had been obtained by the ex- 
ercise of undue influence. But that point has 
been given up in appeal in this Court. The 
only point that has been argued is this, The 
compromise was really a document by which 
the plaintiff transferred his title to the prop- 
erty in favour of the defendants, The value 
of the property has been found roughly, bta: 
Court below, to be about Rs, 500. Such a` 
transfer could only be effected by means of a 
registered document under the provision of the 
Registration Act, section 17 and section 54 of 
the Transfer of Property Act. The document 
being unregistered if really conveyed no title 
to the defendants and, therefore, the plaintiff 
is entitled to get back what was really his own 
property. 

The Courts below dismissed the suit holding 
that the plaintiff was estopped from claiming 
the property back, although the title still 
remains with him, 

I have to see whether this proposition of 
law iscorrect. It having been found that the 
property originally belonged absolutely to the 
plaintiff and if having been found that the 
possession of the defendants was only permis- 
sive there can be no doubt that the defendants 
are bound fo leave the property when the 
plaintiff asks them bo do so, If any docu- 
ment is pleaded in bar of such a suit that 
document must be registered under the law 
already quoted, evenif we take the transac- 
tion as one by which the plaintiff relinquished 
hig title in favour of the defendants, the docu- 
ment would come under clause (b) of sectign- 
17 of the Registration Act and his title to it 
can be extinguished only by a registered docu- 
ment, 

The document being unregistered is inad- 
missible in evidence under section 49 of the 
Registration Act, Indeed, the defendants are 
precluded from saying that there is a docu- 
ment in their favour by which the title of the 
plaintiff has been extinguished. Further,.they 
are nob permitted to prove the agreement by 
oral evidence because the agreement, such as 
it was, had been reduced into writing (section 
92 of the Evidence Act). Such being the case 
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there really remains nothing to prevent the 
plaintiff from recovering. 


For the respondents reliance as been placed 
on the case of Salamat-ul-Zamani v. Masha 
Allah Khan (1), a decision by two learned 
Judges of this Court. In that case it appears 
that there was an exchange of property 
between two parties and that exchange had 
been acted upon, After some fime one of 
the parties to the exchange wanted to go back 
over the transaction and sought the recovery 
of the property which he had given away. 

>There was no registered document to record 
“the transaction, It was held by Walsh, J., 
that the rules of equity would prevent the 
plaintiff from succeeding. Piggott, J., was of 
opinion that the title of the plaintiff was not 
lost but on equitable principles the Court 
would not give its aid in favour of the 
plaintiff. In my opinion that ruling has no 
bearing on the facts of this case. In the case 
before me, the defendants gave nothing to the 
plaintiff in the shape of any tangible property 
according to the finding of the Court below. The 
property which they purported to exchange was 
the property of the plaintiff himself. The entire 
enclosure has been found to be the property 
of the plaintiff. All the consideration that the 
plaintiff got for purporting to give away his two 
rooms Nos. .28 and 129 was the dropping of 
the prosecution that was going on against him, 
This was no doubt a good consideration and 
would have created a valid consideration for a 
sale, But the question is, where there is no 
sale-deed, canthe mere fact that a considera- 
tion passed operate to create a title? To put 
it in simple terms, suppose a man agrees to sell 
for a sum of Rs. 800 his house. He receives 
fhe consideration and hands over the property. 
Can he not, in the absence of a registered sale- 
‘deed, go back over the contract and say here 
is the sum of Rs, 500 which you gave tio me, 
take it and give me back my property. If he 
could not be allowed to say so, the result 
would be an extension of the law, as embodied 
in section 54 of the Transfer of Property Act. 
It lays down that in the oase of property of 
the value of Rs. 100 or more, a sale could be 
effected only by a registered instrument. In 
the case of property of lesser value a sale 
could be effected by delivery of possession. 


(1) 42 Ind. Oase 645; 16 A. L. J. 98; 40 A. 187. 
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Ti we say that the mere fact that possession 
had been delivered and the sale price had been 
paid, was sufficient for the creation of a title 
or for preventing the plaintiff from getting 
back his own property, shall we not really be 
legislating? The Calcutta High Court in a 
case directly on the point, Jagadbandhu Saha 
v. Radha Krishna Pal (2), held that the rules 
of equity would not apply where there were 
clear provisions of law to the contrary, In the 
case of Umrao Singh v. Lachhman Singh (3) 
there wasa compromise in the nature of 
a family settlement, It had been partially 
acted upon as the son of one of the parties 
to the contract obtained arrears of main- 
tenance on foot of it, but their Lordships 
of the Privy Council had no hesitation in 
holding that the compromise failed so far as 
immoveable property was concerned simply 
because the document had not been regis- 
tered under Act of 1877, section 17. That in 
India a mere contract does not create any 
equitable interest inimmoveable property was 
held in the Privy Council oase of Maung 
Shwe Goh v. Moung Inn (4). 

The title being with the plaintiff, as I have 
said, he must succeed. But he must also put 
the defendants in the same position in which 
they would have been in, if there had been no 
compromise, The compromise was to the 
effect that they would have a certain consi- 
derafion for dropping the prosecution, If the 
consideration had been a certain sum of mo- 
ney there would have been no difficulty in put- 
ing the plaintiff to terms, He could have got 
his decree for possession on payment of the 
sum of money which was the consideration, 
In this case the prosecution was dropped in 
consideration of the two houses which haye 
been found to have been the absolute property 
of the plaintiff. There was no clear issue be- 
fore the lower Court as to the actual value of 
the houses. This point, therefore, should now 
be decided. Itis my opinion that the plaint- 
iff would be entitled to recover the houses 


(2) 4 Ind. Cas. 414; 36 ©, 990. 

(3) 10 Ind. Cas. 285; 8 A. L. J. 465 ; 15 O.W.N. 497: 
13 P. O. D. J. 519; 9 M. L. T, BOT; 13 Bom. D. R. 404: 
21 M. L. J. 687 ; 83 A. 344 ; 14 Q 0. 38,133; I, A, 104: 
(1911) 2 M. W. N. 242 (PO). ‘ 

(4) 38 Ind. Cas 988 ; 440. 542 ; 15 A.D. J. 89:91 
M. L T. 718; (1917) M. W. N. 117; 32 M.I, Ji 6. 
25 0. L. J. 108519 Bom. D. R. 176; 21 0. W. N. 500: 
5 L. W. 632; 10 Bur. L. T. 69 ; 44 I. A. 15 P. C. i 
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only on payment of an equivalent in money 
of the same, 

I remand the following issues for trial to the 
Court below:— 

What is the value of the two houses Nos. 
128 and 129 in enclosure No. 43? 


Fresh evidence would be allowed on behalf ' 


of the parties. The finding would be returned 
in two months. Ten days time is allowed for 
filing objections, 


K, 8. D. Appeal allowed. 


Case remanded. 


RANGOON HIGH COURT. 
FULL BENCH. 


CIVIL REFERENOR No. T or 1993, 
August 14, 1923. 


Present :—Sir Sydney Robinson, Kt., Chief 
Justice, Mr. Justice Myoung, and 
Mr. Justice Po Han. 


Tae MUNICIPAL CORPORATION OF 
THA CITY OF RANGOON— 
APPELLANTS 


versus 


Taun SURATI BARA BAZAAR 
COMPANY, LIMITED— 
RESPONDENTS, 


City of Rangoon Municipal Act (VI of 1922), s 
80 (2)--Assessmeni to taxation, basis of —Standard rent 
—Rént actually obtained by tenant from sub-tenants— 
Rateable value, determination of. 


In assessing buildings and lands to:taxation in Ran- 
goon under the City of Rangoon Municipality Act 
1922 the Corporation must, in the absence of special 
circumeatances, take as its basis the standard rent in 
those cases on which the standard rent has been fixed 
by the Rent Controller. In other cases ib must fix 
the rateable value on a consideration of all the sur- 
rounding facts any circumstances including the effect 
that the Rangoon Rent Act has, or may have, on the 
matter, 


It cannot be said in every instance that the 
amount that a tenant is able to obtain from his sub- 
tenants is always to be taken as the rateable value; 
but that amount may be taken into consideration 


with all the other facts governing the question. In 
other words, in arriving at a decision as to the 
amount for which the premises may reasonably ba 
expected to let, -the Assessor will consider the rent a 
tenant oan extract from his sub.tenants; but this 
will not be the only matter to be considered in arriv- 
ing at a decision. 


Reference arising out of Civil Miscellaneous 


` Appeal No, 299 of 1922 of this Court, 


ORDER OF REFERENCE TO 
FULL BENCH, 


Following is the order of refererces made 
by Mr, Justice Duckworth to Full Bench, 


The matter agitated in this Civil Miscel: Y 
laneous Appealis of great importance to the 
Rangoon Corporation not only with refer- 
ence to houses and hereditaments owned 
by the respondents — the Surati Bara 
Bazaar—but with regard to a considerable 
portion of their assessment powers. The 
respondents are the owners of the house 
in question, which they lease to one M. A, 
Mamsa for Rs, 150 per mensem. Mamsa, in 
his turn, sublets premises in the house to his 
Sub-tenants, and is stated to collect rents 
amounting to the sum of Rs, 875 per mensem. 
The Rangoon Corporation claim to assess the 
promises for taxation purposes, under the City 
of Rangoon Municipal Act, VI of 1922, on the 
basis of the latter value. The respondents 
set up that the basis should be the rent which 
they receive from their tenant, Mamsa, which, 
under the Rent Act, they cannot enhance. It 
is now agreed that the Rent Controller has 
fixed no Standard Rent, but that on the 1st 
April 1918 the actual rent was not more than 
Rs, 150 per mensem. 


The question rently resolves itself into this 
general question : 

Whether, i in assessing building or lands 
taxation in Rangoon, the Corporation should 
take as its basis the standard rent, as defined 
by section 2, clause (c) of the Rangoon Rent 
Act, 1920, as amended by Burma Act I of 
1922, or should take as its basis an hypotheti- 
cal value derived from standards other bban 
those afforded by the Rangoon Rent Act? 

In support of the Corporation’s contentions, 
Mr, McDonnell quotes the case of Roberts v. 
The Assessment Committee of the Metropoli- 
tan Borough of Popular (1), which was before 


(1) (1922) 1 K. B. 25. 
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three Courts, and some eleven Judges, in 
England, and dealt with a similar question of 
assessment to rates under the Hnglish Act. 
The Court of Appeal, by a majority, took, a 
view which was contrary to Mr. MeDonnell’s 
thesis,—a view, I may say, whieh was 
similar to the view taken by a Bench of 
the Chief Court of Lower Burma in the case 
of William Carr v. The Municipal Corpora- 
tion of Rangoon (2), in which judgment was 
delivered on January 23,1922. The House 
of Lords, however, by a majority (8), came to 
a decision in a judgment, dated March 20, 
71922 (or after William Carr’s case was decided), 
which tends to support the view that the 
assessment should be made on the value of 
the actual ocoupant’s beneficial occupation and 
three of their Lordships held that the English 
Act of 1920 was not to be taken into account 
in determining valuation for rating, which in 
fact is largely what the Rangoon Corporation 
now contends. Sir Robert Giles for the 
respondents argues that Iam bound by the 
findings in the case of Wiliam Carr, and that 
the decision of the House of Lordsin the 
Poplar case (3) is noba true guide, inasmuch 
as, whereas, under the English Act, rates and 
taxes on property are assessed upon the value 
of the property to the tenant or the bypotheti- 
cal tenant, in Rangoon, the principle is to 
assess taxes on the value of the property to 
the landlord. On the one side the criterion is 
what is the occupier’s beneficial interest in 
the property, and, on the other, what the 
landlord may be expected tio get out of the 
tenant, which Sir Robert Giles argues is not 
the same thing ab all. 


* 


After comparing section 80 (2) of the City 
of Rangoon Municipal Act 1922, where 
~ponual value’ for assessment , purposes is 
detined, with the definitions of ‘gross value’ 
and ‘rateable value’ in section 4 of the Valua- 
tion of Property (Metropolis) Act, of August 9, 
1869, and reading section 86, clauses (1), (2) and 
(3) of the City of Rangoon Municipal Act, I am 
not at all sure that there is as much difference 
between the two bases of assessment, in 
Rangoon and London respectively, as Sir 
Robert Giles would have this Court to believe. 
I am, therefore, of opinion that, had the 


(2) Civil Reference 10 of 1921. 
(3) (4992) A. O. 93. 
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decision of the House of Lords been available, 
when the Chief Court Bench adjudicated upon 
William Carr's case, their decision might 
have been different. 


I personally have much doubt whether the 
sum of the rents obtained by a tenant from sub- 
tenants for lands and buildings can be taken as 
a proper basis, for assessing the ‘annual value’ 
under the Act, as this would, in many instan- 
ces, be but a fluctuating amount and would 
not, in every case, represent what an owner 
would be likely to obtain as rent. The true 
basis seems to me to be nob so much the 
amount for which the property would be 
likely to sub-let, as the ‘hypothetical’ amount 
of the letting value fo the owner, or converse- 
ly the sum which a ‘hypothetical’ tenant 
might reasonably be expected to pay him. 


In any case, the point is one of such extreme 
importance that I do not consider that it 
ought to be desidéd finally by a single Judge, 
It is to be noted that the admitting Judge, on 
22nd December 1922, did not certify that this 
appeal should, under clauses (i) (c) of High 
Court Notification No. 10 (General) of 18th 
December 1922, come before a Bench of at 
least two Judges, Inasmuch as I was not the 
admitting Judge, and had actually almost 
completed the hearing of the appeal before 
the matter was suggested, I take it, that I 
have not now get the power to certify this 
appeal, as fit for such a Bench, I have, there- 
fore, only two courses open to me :-— 


(1) to decide the appeal and, if required, 
certify an appeal from my decision under (i) 
(b) of that Notification, a course which as I am 
informed an appeal would be required, would 
involve the parties concerned in what I con- 
sider would be needless expense ; 


(2) to refer the question to the Hon'ble the 
Chief Justice in order that it shall be decided 
bya Bench, or Full Bench according as he 
may direct, 


I am in favour of this latter course if only 
to save expense and time to the parties, As 
matters stand, I consider that I am bound by 
the ruling in William Carr’s case (2), but, in 
view of the decision of the House of Lords in 
the Poplar case (3), I now refer the following 
questions to a Bench or Full Bench of this 
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Court, as the Hon’ble the Ohief Justice may 
direct — 

(1) Whether in assessing buildings and 
lands to taxation in Rangoon under the City 
of Rangoon Municipal Act, 1922, the Corpora- 
tion must take as its basis the atandard rent, 
as defined in section 2, clause (e) of the Rangoon 
Rent Act, 1920, as amended by Burma Act, I 
of 1922, or can take as its basis and hypotheti- 
cal value derived from standards other than 
those afforded by the Rangoon Rent Act. 


(2) Whether the amount of the rentor 
rents obtained by a tenant from his sub-tenant 
or sub-tenants, with the usual deduction of 
18 per centum, isa fair and proper basis for 
arriving at the gross annual rent for which 
the whole building or property might reason. 
ably be expected to leb, as laid down in section 
80 (2) of the City of Rangoon Municipal 
Act 1922? 


OPINION OF THE FULL BENCH. 


Mr. McDonnell, for the Applicants, 
Sir Robert Giles, with N. M. Cowasji, for the 
Respondent, 


Robinson, C. J.—The questions referred 
to us are as follows :— 


(1) Whether,in assessing buildings and lands 
to taxation in Rangoon under the City of Ran- 
goon Municipal Act, 1922, the Corporation 
must take as its basis the standard rent as 
defined in section 2, clause (e) of the Rangoon 
Rent Act, 1920, as amended by Burma Act I of 
1922, or can take as its basis an hypothetical 
value derived from standards other than those 
afforded by the Rangoon Rent Act. 


(2) Whether the amount of rent or rents 
obtained by a tenant from his sub-tenant or 
sub-tenants with the usual deduction of 18 per 
cent, is a fair and proper basis for arriving at 
the gross annual rent for which the whole 
building or property might reasonably be ex- 
pacted to let, as laid down in seation 80 (2) of 
the City of Rangoon Municipal Act, 1922. 


The first of these two questions came before 
a Bench of this Court, to which I wasa party, 
last year in the case of William Carr v. The 
Mumuicipal Committee of Rangoon (2). What 
was then held was that the principle to be 
adopted is that laid down in the Municipal Act, 
but that that the principle may be, and, where 


a standard rent has been fixed must be quali- 
fied by the provisions of the Rangoon Rent 
Aot.. We had not before us at that time the 
cases that have now been cited; but our decision 
might have been supported by the case of 
Sculcoates Union v. Dock Co, at Kingston-upon- 
Hull (4), and also by the majority of the Court 
of Appeal in the case of Roberts v. The Poplar 
Assessment Committee (5), upholding the 
judgment of the King’s Bench Division, 
Subsequently, however,’ that case was taken 
to the House of Lords, and, by a majority, 
their Lordships reversed the decision of the 
Courts below, 


In the first case cited the House of Doris 
held with reference to a Dock Company which, 
in addition to its docks and wharves, had 
railway and tramway lines but had been pro- 
hibited by an Act of Parliament from charging 
a certain Railway Company any tolls for the 
use of those railway lines, that since no rent 
could be earned by the Dock Company because 
of the statutory prohibition, the rent which 
could have been earned but for that prohibi- 
tion ought not to be taken into consideration in 
determining the rateable value of the Dock 
Company’ 8 property. Lord | Herschell, L.C., 
said: “ But then itis said, ' but they could 
earn more profits than they are earning, and 
therefore you ought to suppose that a hypo- 
thetical tenant would give more.’ But if the 
Legislature have said that they shall not earn 
these suggested further profits because they 
shall not charge tolls, how can it be establish- 
ed as a matter of facb that they could earn 
more ? If appears to me thatif you are to 
disregard such statutory restrictions as these, 
you might just as well say that a Railway 
Company ought not to be rated only according 
to the tolls which it receives—~ought not to 
be rated even according to the tolls which -3g, 
could by law receive within its maximum, but 
that you ought to disregard its statutory 
maximum and ask what a tenant from year 
to year would give for the Railway if he could 
charge any tolls which he pleased.” And 
later he said— But the question is whether 


(4) (1895) A. C. 186; 64 L. J. M. vn 49; 11 R. 74; 
71 I. T. 642; 43 W. R. 623; 59 J. P. 612 

(5) (1922) 1K. B. 25; 91 L. J. K. B. 44 Reversing 
on Appeal (1922)2 A.C. 93; 91 L. J.K. B, 449; 
127 É. J. 99: 86 J. P. 137: 20 L.G. R, 317 ; 66 5, 
d. 386 ; 38 T. L. R. 499, | 
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you are to consider the profits which it might 
earn if a state of things existed‘which does not 
exist, or whether you are fo consider the 
profits which it can earn under the only con- 
ditions under which it is allowed to earn 
profit at all.” 


In the case of Roberts v. The Assessment 
Committee of Poplar (2) the question of the 
Rent (Restrictions) Act, 1920, was considered, 
and in the House of Jords two points 
were decided. The first was that, in arriving 
ab the valuation for the purposes of the 

d Valuation (Metropolis) Act, 1869, of a heredi- 

““tament to which the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, 
applies, the maximum gross value to be assign- 
ed to that hereditament is not limited to the 
standard rent of the hereditament together 
with additions thoreto permitted by the latter 
Act; and three of their Lordships held that 
the Rent (Restrictions) Act, 1920, is not to be 
taken into account in determining the valua- 
tion for rating purposes on the hereditaments 
to which it applies. In the King’s Bench 
Division, Avory, J., referred to the well- 
established principle in rating-law that the 
valuation is to be made rebus sic stantibus ; 
Port of London Authority v. Orsett Union 
and he quoted Lord Buckmaster in the oase of 
Assessment Committee (6), When referring in 
that case fo the Sculcoates Union case, he 
said—'In other words that decision empha- 
sized and made cleara principle that must 
always be applicable to such cases. The actual 
hereditament of which the hypothetical tenant 
is to be determined must be the particular 
hereditament asit stands, with all its privi- 
leges, opportunities and disabilities created or 
imposed either by its natural position or by 
ths:artificial conditions of an Act of Parlia. 
ment.” 


In Roberts v, The Poplar Assessment Com- 
mittee (2), Lord Buckmaster referred to this 
case (the Port of London Authority case), and 
he stated: “Ido not think that the language 
which I there used needs fo be modified or 
explained ; but those words related entirely to 
determining the value of the occupation tio the 
occupier excluding, of course, any element due 
to his skill, industry, or other strictly personal 


(6) (1920) A. O. 273 ; 89 L. J. K. B 481 ; 122 L. T. 
722; 84 J. P. 69; 18 L. G.R. 153 ; 36 T. L. R. 233. 


qualifications. In bhe present case the res- 
pondent seeks to introđuce into these words the 
conditions whieh regulate the value of the 
hereditament to the landlord, So faras the 
occupier is concerned, the provisions of the 
Rent Restriction Act have nos in any way 
made his ocoupation less beneficial, Itis the 
landlord whois affected, and he, as landlord, 
is not the subject of assessment, nor can his 
interest in the property be considered for the 
purposes of determining what that assessment 
should be. If, however, the rent which bas 
to be ascertained under the section is the real 
rent, then the fact, that that cannot be in- 
creased will have a materiel effect upon the 
valuation,” Referring to the case of Rex v. Mun- 
day (T) bis Lordship said: “Again, it was the 
actual beneficial occupation that was the sub- 
ject of the rating, and the question as to what 
rent the actual landlord was capable of exeget- 
ing did not enter into the calculation.” Lord 
Atkinson in his judgment, referring to the case 
of Rex v. Green (8), said: “ Rateability did 
not depend on tenancy, or on the possession of 
any estate or interest in the property under 
consideration, or on the receipt of any rent 
from it, but solely on the beneficial occupation 
of it.” Lord Summer said: “Rating is a process 
between an occupier and a rating authority, 
to the determination of which the landlord 
and the lessee are strangers.” And he calls 
attention to the definition of “ gross value ” 
in the Assessment Act with which they were 
dealing saying: “It may be observed that 
the phrase is” might be expected to pay’; it 
does not go on to say ‘ and the landlord might 
be sable to exact’. ” Lord Parmoor said: 
“The occupation value of property may be, 
and often is, distinct from its value to the 
owner.” And, again, In ascertaining this 
annual value, all that can reasonably in- 
fluence the judgment of an intending occupier 
ought to be taken into consideration, in- 
eluding not only the natural conditions, 
but any statutory provisions which may 
tend either to enbance or diminish the value 
of beneficial occupation of the property or its 
profit-earning capacity.” And again, “ The 
question, however, remains whether a restric- 
tion on rent under the Rent (Restrictions) Act, 


(7) (1801) 1 Hast 584 ; 102 E. R. 226. 
(8) (1829) 9 B. and C. 203 ; 4 M. and Ry. 164; 7 
J. (O. 5.) M. O, 94 ; 82 R. R. 64 689 ; 1099 R. 76. 


436 


INDIAN OASES [1924 


MUNICIPAL CORPORATION OF THE CITY OF RANGOON vV. THE SURATI BARA BAZAAR CO., LTD. 


1920, can be regarded as a statutory restric- 
tion on the value to an occupier of the profit- 
earning or rent-earning capacity of the ‘Cob- 
den’s Head’,”’ 


What their Lordships were, therefore, con- 
sidering was the question of the Rent (Restric- 
tions) Act, with special reference to the value 
of tha premises to the occupier quite apart 
from their value to the owner or landlord ; 
and they did so because of the wording of the 
definition of “ gross value” in the Assessment 
Act with which they were concerned. It may 
be that the Sculcoates Union case (1) should 
be distinguished on the ground that it deals 
with the case where there wasa statutory 
provision prohibiting the property in question 
earning any profits whatsoever. As matters 
stood, when that case came before the Courts, 
there was only one Company from whom tolls 
could be exacted, and the Act of Parliament 
forbade the taking of any tolls from them, 


Another point which arises with reference 
to the case of Roberts ve The Poplar Assessment 
Committee (2), is the difference between the 
English Rent (Restrictions) Act—1920, and the 
Rangoon Rent Act. By the former it was 
not an offence ipso facto to take more rent 
than a certain fixed standard, but, only if 
the margin of profit taken above that allowed 
as normal profit was extortionate. In our 
Rangoon Rent Act, where a standard rent has 
been fixed by the Controller, it is an offence 
for a landlord knowingly to accept more than 
that rent, however slightly it may exceed the 
standard rent fixed. On this point I would 
refer to the judgment of Bankes, L. J., in the 
Court of Appeal. He said: ‘ The answer to 
the question depends, in my opinion, upon whe- 
ther the true effect of the Rent (Restrictions) 
Act, 1920, is to fix and not merely to affect 
the value of these premises for rating pur- 
poses. The answer to this question must 
depend upon what is the true construction of 
the Act read as a whole, If its effect is to 
render it illegal, and consequently impossi- 
ble, for any higher rent than the standard 
rent to be paid or received for premises to 
which the Act applies, then the principles of 
the Sculcoates case (1) and Lincoln Corporation 
v. Holmes Common (9) would, in my opinion, 


(9) (1867) 8 B. & S. 844; 36 L. J. M. 0.73; 20, 
B. 482 ; 16 L, T. 739 ; 15 W. R. 786. 


apply ; and the rateable value could not be 
fixed higher than the standard rent.” He 
sums up his judgment by saying: “ The con- 
clusion at which I have arrived upon the 
whole oase is that, though the Rent (Restric- 
tions) Act, 1920, may affect the rateable 
value of these premises, ib does not fix the 
rateable value and that any voluntary pay- 
ment for the occupation of the premises in 
excess of the standard rent which a tenant 
might be expected fo make can be taken into 
consideration in arriving ab what the gross and 
rateable value of the premises should be.” 


The conclusion at which I have arrived>§ 
after a very full and careful study of these 
judgments, is that the case of Roberts v. The 
Poplar Assessment Committee (8), must be dis- 
tinguished, both because the wording of the 
Act of 1869 differs from that of the City of 
Rangoon Municipal Act, and their Lordships 
were dealing only with the beneficial occupa- 
tion to the occupier, and also because the 
Rent (Restrictions) Act that they had before 
them did not make if an offence, as the Ran- 
goon Rent Act does, to take more than the 
standard rent when that standard rent bas 
been fixed by the Controller. In certain cir- 
cumstances, the Sulooates Union case (1) is 
an authority which should be followed. 

The definition of “annual value ” for pur- 
poses of taxation given in section 80 (2) of the 
City of Rangoon Municipal Act, runs as fol- 
lows: “ ‘Annual value’ means the gross annual 
rent for which buildings and lands liable to 
taxation may reasonably be expected to let, 
from year to year.” In this definition the 
landlord is not excluded. It does not say 
what a tenant may reasonably be expacted to 
pay, and itis, in my opinion, clear that it 
must be considered with reference to both what 
a landlord may reasonably expect to get; as 
well as whata tenant may reasonably be 
expected to pay. It is, no doubt, the case that 
the Rangoon Rent Act was not intended to 
affect assessments, Ib was not passed for that 
purpose, but with an entirely distinct and 
settled object. But it is the law of the land 
at present, and if cannot be treated as non- 
existent if it does affect the question that has 
fo be decided in these cases. In all ordinary 
cases if will be necessary to consider what 
rent the landlord could reasonably exect to get 
from the premises. The landlord, the standard 


Von, 19) 
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. rent having been fixed by the Controller, 
could nob reasonably expect to get any 
higher rent for the premises. Did he attempt 
to do £o, he would be guilty of an offence for 
which he would be liable to a heavy fine. It 
is open to question, at least, whether a would- 
be tenant who approached a landlord and 
induced him to lot the premises to him at a 


rent which was higher than the standard rent . 


in order to get possession would not also be 
guilty of an offence, though it was possibly 
not intended that he should be liable, It 
seems unlikely, except possibly in very special 


aor} 02808, that any tenant would be willing to pay 


more than he knows he need pay to obtain 
occupation of the premises. Still, speaking of 
general cases, I would hold that a tenant 
could not, therefore, be reasonably expected 
to pay more than the rent fixed by the Rent 
Controller, and that a landlord could not 
reasonably expect to get more. It would be an 
offence for a landlord to accept any rent 
higher than the rent fixed by the Rent Con- 
troller, and in these cases I would hold that the 
principle of the Sculcoate’s case (1) applies, 
and that, in the absence of special circumstan- 
ces, the rateable value cannot be fixed higher 
than the standard rent, But, where no 
standard rent has been fixed by the Rent 
Controller, ibis no offence for a landlord to 
accept a higher rent than the rent for which 
the premises had been let on the ist April 
1918, that is to say, the automatic standard 
rent laid down in the Act. It is possible that 
a landlord could get a tenant willing to pay 
more than that rent. At the same time, the 
fact that a tenant might agree to pay a higher 
rent in order to get into occupation and could, 
as soon as he was in occupation, move the 
„Rent Controller and deny his agreement or 
palain to be relieved from paying more than 
the automatic standard rent cannot be oyer- 
looked. That would be an instance in which 
the Rangoon Rent Act would not fix the 
rateable value, but would possibly affect it, 
There may be cases in which a landlord has 
for years been accepting a low and inadequate 
rent for the premises from poor relations or 
friends, or for any other reason. The auto- 
matic standard rent would be shat low rent ; 
but the Assessor would not be limited to that 
rent even if it had been a rent fixed by the 
Rent Controller. The Rent Controller is not 


bound to fix the standard rent at the rent 
that was payable on the 1st April 1918 if he 
is of opinion tha§ that rent was unduly low. 
Circumstances may have altered after the 
Controller has fixed the standard rent, and 
they may be such as would justify the Con- 
troller in amending his previous order and 
increasing the standard rent. If such can be 
shown to exist, then, even if the landlord-has 
not moved the Controller to enhance the 
standard rent, the Assessor may and ean take 
them into consideration and his assessment 
need not be limited to the amount of the 
standard rent, 


In my opinion, therefore, the answer to the 
first question should be that the Corporation 
must, in the absence of special circumstances, 
take as its basis the standard rent in those 
cases on which the standard rent has been 
fixed by the Rent Controller. In other cases 
it must fix the rateable value on a considera- 
tion of all the surrounding facts and circum- 
stances including the effect that the Rangoon 
Rent Act has, or may have, on the matter. 


As regards the second question referred, it 
is partly answered by the answer to the first 
question. In my opinion it caunot be said in 
every instance that the amount that a tenant 
is able to obtain from his sub-tenants is al- 
ways to be taken as the rateable value; but 
that amount may be taken into considers- 
tion with all the other facts governing the 
question, In other words, in arriving ata 
decision as to the amount for which the pre- 
mises may reasonably be expected to let, the 
Assessor will consider the rent a tenant can 
extract from his sub-tenants; but this will 
not be the only matter to be considered in 
arriving ab a decision. 


May Oung, J.—I concour. 
Po Han, J.—I concur. 
K. 8. D. 
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GAYAN SINGH V, BABU LAL 
ALLAHABAD HIGH COURT, 


First CIVIL APPEAL No. 148 oF 1921. 
July 18, 1923. 


Present —Mr, Justice Lindsay and Mr. 
Justice Sulaiman, 


THAKUR GAYAN SINGH —PLAINTIFE— 
APPELLANT 
VErSUs 


BABU LAL AND ANOTHER— 
DEFENDANTS— RESPONDENTS, 


Pre-emption—Village Custom— Wajib-ul-are— In- 
habitants generally given right of pre.emption—Custom 
whether reasonable. 


A custom recorded in the wajibwi-are of a village 
giving a right of pre-emption to the inhabitants gen- 
erally in the case of the oo-sharers of the village refus- 
ing to exercise the right, is not necessarily unreasona- 
ble and can be enforced. 


1 An entry in a wajib-ul-arz is prima facie evidence 
of the existence of the custom recorded unless there is 
anything in the wajib-ul-arz itseli which negatives 
the existence of the oustom or there is other evidence 
to the contrary. 


First appeal against the decree of the First 
Additional Subordinate Judge, Aligarh, dated 
the 8rd January 1921, 

Dr. S. N, Sen and Mr. P. Baneryz, for the 
Appellant, 


Mr, Panna Lal, for the Respondents, 
JUDGMENT —tThis is a plaintiff's appeal 


arising out of a suit for pre-emption in res- 
pect of a sale-deed dated the 27th February 
1919 executed by the delendant No. 2in fav- 
our of Babu Lal, defendant No, 1. The plaintiff 
frankly confessed that he was neither a co- 
sbarer in the village nor a relation of the 
vendor. Mis claim was based entirely on the 
ground that he was a resident (bashinda) of the 
village Mahwat in which the property sold was 
situated. It was alleged that there was a 
custom prevailing in this village under which, 
in case co-sharers refused to pre-empt, the 
right of pre-emption was given to residents of 
the village. 


Inthe written statement the defendant- 
vendes admitted paragraph 1 of the plaint 
which had stated that the plaintiff was a» resi- 
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dent of the village in question, Ib was, how- 
ever, disputed that there was any such custom 
in existence. The plaintiff's allegation as fo 
the incorrect recital of the sale consideration 
was also challenged, 


The learned Subordinate Judge framed 
several issues, issues Nos. 2 and 3 of which 
wore directed to the question whether a custom 
of pre-emption in favour of a mere resident, 
who was not 8 co-sharer, was proved or could 
be enforced in law. He came to the conclu- 
sion that no such custom bad been established 
by the evidence produced in this case and that, 
in any case, such a custom would be uncertain ~ 
and unreasonable and, therefore, incapable 
of being enforced by a Court of Law. He 
accordingly dismissed the suit without going 
into the question of the correct price of the 
disputed property, 


The plaintiff has come up in appeal to this 
Court and on his behalf the findings are 
challenged, 


The evidence produced in support of the 
custom consisted of a wafib-ul-arz of the year 
1871, paragraph 15 of which contains the fol- 
lowing recital :— 

“If a share-holder wants to sell his property 
he should sell it first to his near co-sharer and 
in case he does not take it, then he should 
sell it to other co-sharer and if he also does 
not take ib then he should sell it to the 
inhabitants of the village. In case no co-sharer 
and no inhabitant of the village takes it, 
the vendor has power to sell it to any one he 
may like. The rate of value will be according 
to the quality of the share, If any eo-sharer, 
in order to deprive the nearer co-sharer, 
fraudulently declares an excessive amount 
of price, then fhe matter relating to the . 
proper amount of consideration would be set 
tled by private partition or under an order of 
the officer and the amount would be caused to 
be given.” 


This wajib-ul-ara was veriefied on the 8th 
September 1871 when the Board’s Circular 
No. 24 of 1868 was in force. In paragraph 9 
of this Circular there was a direction that the 
wajib-ul-arz should be a.record of custom and 
usages prevalent in the district. It is apparent 
thas an entry relating to a right of pre- 
emption in the inhabitants of the village could 
not in all probability have been 8 record of 
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contract. Inhabitants who were not go- 
sharers in the village were no parties to the 
wajib-ul-arz; and it is not likely that co- 
sharers would enter into a contract with them. 
Either, therefore, this entry was an entry of a 
custom prevailing in this village or it was a 
useless entry made at tho desire of attesting 
co-sharers. Ib has been laid down by their 
Lordships of the Privy Council in the case of 
Digambar Singh v. Ahmad Sayeed Khan (1) 
that an entry in a wajib-ul-ara is prima facie 
evidence of the existence of a custom. Unless, 
therefore, there is anything in the wajib-ul-arz 
. „itself which negatives the idea of such an 
= existence or there is other evidence to the con- 
trary or such custom is unreasonabe and 
unenforcible, the presumption would be that 
such a custom exists, 

Another piece of evidence relied upon in the 
Court below was a judgment of the District 
Judge of Aligarh dated the 9th of May 1917. 
That was a suit arising out of a sale of a share 
in another village, Pans, which, however, is 
situated in the same parganah Etah Sakit, 
Tahsil and district Etah, where the property 
inthe present suit is situated. There the 
plaintiff was not a co-sharer at all, but was a 
blacksmith. The learned District Judge in 
allowing the appeal remarked that it was con- 
tended by the Counsel for the respondent that 
the custom was unreasonable inasmuch as 
Bale, the plaintiff pre-emptor, was an artisan, 
He sould not see anything unreasonable in the 
custom and saw no reason why a neighbour re- 
siding in the same village should not be given 
preference to an outsider ; nor did he consider 
the fact that no recent exercise of the right of 
pre-emption had taken place to have any bear- 
ing on the case. In this wiew he allowed 
the appeal and deoresed the suit. 

The defendant-vendee filed an appeal to 
“his Court, which was numbered as S. A. 1111 
of 1917 and was disposed of by the Pre-emp- 
tion Bench on the 15th January 1918, the judg- 
ment and decree of the District Judge being 
confirmed, It is apparent that on that occasion 
at least both the District Judge and this Court 
did not consider that such a custom was so 
unreasonable as not fo be enforeible in a Court 
of Law. This litigation, as it related to an- 

(1) 28 Ind. Cas. 34; 18 A. L. J. 286; 19C. W.N. 

393 ; 17 M. L. T. 198; 2 L. W. 803; 210. L. J. 287; 


28 M. I. J. 566 ; 1T Bom. L. R. 398; (1915) M. W, 
N. 681; 491. A. 10; 87 A. 129 (P. G.), : 
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other village, is of value for this purpose 
only, 

So far as we can find, there has been only 
one recent sale in this village, on which, accord- 
ing tothe oral evidence, Ram Sarup a co- 
sharer did bring a suit and got a decrea, That 
circumstance neither helps the present plaint- 
iff, nor does it in any way negative the 
existence of the custom relied upon by him. 


It has been strongly contended that the 
custom set up is unreasonable and should not 
be enforced. A custom of pre-emption may 
either prevailin a certain locality or may 
govern a particular community. In the pre- 
sent case the plaintiff’s case is that this ous- 
fom governs the community which consists of 
the residents of a village and it prevails in 
the area which is defined by that village, 
Such 8 custom has once at least been enforced 
in the neighbourhood. We do not think that 
such a custom is unnecessarily unreasonable or 
unenforcible. For the enforcement of a right 
of pre-emption under a custom if is not neces- 
sary that the pre-emptor should be a proprie- 
tor, In numerous cases the right of a mere 
relation to enforce a custom has been recog- 
nised by the Courts. 


The last point urged in support of the 
decree was that it had not been established 
that the plaintiff was a resident in that very 
mahal in which the share sold was situated. 
This was a question of facb which ought to 
have been raised in the Court below. The 
plaintiff’s residence in the village was admit- 
ted in the written statement and no plea was 
raised that be wasnota person who came 
within the expresson bashindgan village as 
recited in the wajib-ul-ars. We think that this 
question of fact should not now be allowed to 
be raised. 

Asthe learned Subordinate Judge has dis- 
posed of the suit on a preliminary ground 
only and we are nob prepared to uphold his 
finding, we allow this appeal, set aside the 
decree of the Court below, and remand the 
case for disposal of the suit by decision of 
Issue No. 4. Issue No. 1 has already been 
disposed of by implication, Costs here and 
hitherto will be costs in the cause and will 
abide the result, Costs in this Court will in- 
clude fees on the higher scale, 


N. H. Appeal allowed. 
Case remanded, 


eee 
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BASHESHAR NATH v, MEHR OHAND 
LAHORE HIGH COURT. 


SECOND CIVIL APPEAL No, 1868 oF 1918. 
May 2,1922, 


Pr esent — Mr. Justice Broadway and 
Mr, Justico Campbell. 


BASHESHAR NATH AND OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
MEHR CHAND AND OTHERS-—-PLAINTIFFS, 
AND JIYA NATH-—DEFENDANT-— 
RESPONDENTS. 


Appeal, second—Findingsof fact based on evidence, 
whether can be challenged—Admissibility of evidence— 
Non-registration—Objection taken in written statement 
subsoquentiy_ dropped — emand, whe ther cah be direct. 


Where the lower Appellate Oourt has arrived ot find- 
ings of fact after considering all the evidence on the 
record and there exists on the record avidence, which 
ist legally admissible, in support of the findings, the 
High Court cannot, in second appeal, interfere with 
the findings of faob merely because it considers that 
they ought to have been different. 


" Where an objection to the admissibility in evidenca 
of a document on the ground of non-registration based 
on the fact that the value of the property dealt with 
by the document was'not correctly stated therein, was 
taken in the written statement, bub was subsequently 
dropped and was neither put in issue in the Tyial 
Oourt nor urged in the lower Appellate Court : 


Held, that the suit could not be remanded in 
second appeal for ascertaining tha correct value of the 
Property for Purposes of registration. 


Appeal against the deeree of the District 
Judge, Gurdaspur, dated the 138th March 1918, 


Lala, Moti Sagar, for the Appellants. 
Bakhshi Tek Chand, for the Respondents. 


JUDGMENT .—This is a second appeal 
from the decree of the District Judge, 
Gurdaspur, confirming that of the Senior Sub- 
ordinate Judge granting the plaintiff, Ram 
Saran Das, a declaration that he is proprietor 
of 81 kanals 10 marias of land on the basis 
of a deed of exchange executed on the 2nd of 
March 1903. 


The defendants were two brothers, -Bashe- 
shar Nath and Shankar Nath; Musammat 
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Gurdevi, widow of their cousin Shib Nath, 
and another cousin Jiya Nath. Their main 
plea was that the exchange had not been aci- 
ed upon. They admitted that a deed was 
drawn upon the 2nd March 1908 by which 
they gave the plaintiff the land in suitin ex- 
change fora similar area in the village of 
Shahzada Nangal, 


Both Courts concurred in the finding that 
the exchange not only was made on the 2nd 
March 1903 but was acted upon from that 
date and that Mt, Gurdevi, who was no party 
to the deed, had acquiesced in the transfer. 


We have heard Mr. Moti Sagar for the 
appellants, Basheshhar Nath, Shankar Nath 
and Musammat Gurdevi ; and Mr. Tek Chand 
has addressed us for the plaintiff-respon- 
dent. 


The first point urged for the appellants is 
that the deed of exchange in question was 
inadmissible in evidence for want of registra- 
tion. The value of the property in suit stated 
in the deed was Rs. 99 and admittedly the 
land was held by occupany tenants, The 
objection as to inadmissibility of the deed 
was taken in the first Courtin the written 
statement but was afterwards dropped and 
was not pub in issue, Ib was not taken in the 
grounds of appeal to the learned District 
Judge. In these circumstances, we see no 
reason for remanding the case for an inquiry 
into fhe actual value of the proprietary rights 
in 1903. There is nothing on the record to 
suggest that it was more than what is stated 
in the deed ; and, in our opinion,’ the appel- 
lants have no ground for pressing for the re- 
mand of the suit (which was instituted on 
the 12th August 1915) more especially as 
two of the three appellants were parties to the 
statement of value in 1903, ERY 


The remainder of Mr, Moti Sagar’s argu- 
ment has consisted of an attack on what are 
findings of fact by the learned District Judgé 
that the exchange took place and was acted 
upon. He has contended that the evidence 
has nob been properly appreciated, but he has 
been unable to show us that the learned Dis- 
trict Judge has overlooked anything. Every 
piece of evidence which is referred to by 
Mr. Moti Sagar is mentioned ‘in the District 
Judge's judgment ìn such terms as to show that 
it has been fully considered and there exists on 
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the record evidence, which is legally admissi- 
ble, in support of the findings, This being go, 
we could notinterfere with those findings 
merely because we considered that they ought 
-to have been different. 


The appeal must fail and is dismissed with 
costs, 


Z, K. Appeal dismissed. 


RANGOON HIGH COURT. 


MISCELLANEOUS APPLICATION NO, 64 
OF 1922, 


June 18, 1923. 
Present :—Mr., Justice May Oung. 


MAUNG HMAN AND OTHERS— 
APPELLANTS 


Versus N 
MA SHIN—RESPONDENT. 


Letters Patent (Rangoon) cl. 183—Appeal—Applica- 
tion for certificate—Delay, effect of. 


No period of limitation has been prescribed for an 
application under clause 13 ofthe Rangoon Letters 
Patent to obtain a declaration that a case is fit one 
for appeal, but long delay in making the application 
may disentitls the applicant from obtaining the de- 
claration, especially where the declaration is sought 
on @ technical ground in a case in which the order 
complained of has done substantial justico between 


abe vartios. 
Mr. Mya Bu, for the Appellants. 


ORDER.—Ma Sun Ma had two husbands, 
Pauk Kyi and Pyu Yaung. Petitioners, are 
her children by Pauk Kyi and respondent's 
husband Po Chit was her son by Pyu Yaung. 


Petitioners sued respondent for possession 
of certain properties on the ground that they 
were Ma Sun Ma’s sole heirs, Po Chit having 
already received his share, 

1 C66 
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I found that Ma Sun Ma had purported to 
transfer the landsin suit to Po Chit as his 
share of the inheritance, but that the transfer 
was ineffective for want of a registered deed. 
I held, however, that because petitioners were 
present at the transfer and signed the report 
for mutation of names in token of their know- 
ledge of and consent to the transfer, they 
could not be allowed to impugn it. 


My judgment was delivered onthe 15th of 
February 1923 and on the 11th of June 1923, 
that is, nearly four months after the date 
of the judgment, petitioners apply for a 
declaration under clause 18 of the Letters 
Patent that the case is a fit one for appeal, 


Their case is that I was mistaken in hold- 
ing that there was any estoppel against 
them 


It may be that I was mistaken in applying 
the law of estoppel but I am satisfied that 
my order did substantial justice between the 
parties. There can be no doubt that peti- 
tioners agreed to the transfer of the lands to 
Po Chit, and if respondent had sued them as 
heirs and legal representatives of Ma Sun Ma 
for a registered conveyance of the lands I do 
not see how they could have met his claim. 
Respondent’ s defence that Po Chit was put 
into possession by Ma Sun Ma, under whom 
petitioners claim, under an agreement 
to transfer the lands to him outright 
is a good defence to petitioner’ s suit-so long 
as respondent has a right to specific 
performance of that agreement, and if she had 
no right to the lands as her share of the in- 
heritance, then her claim as representing one 
of the heirs of Ma Sun Ma would revive, since 
she would have been deprived of what she re- 
ceived as her share and petitioners’ remedy 
would be by way of a suit for partition of the 
estate and not for possession of the particular 
lands. 


It is true that no period of limitation hag 
been prescribed for appeals under the parti- 
cular provisions of clause 18 of the Letters 
Patent which are invoked in this case, but in 
my opinion the petitioners’ delay in making 
this application can fairly be considered against 
them. It seems to be perfectly clear that 
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they are attempting to take advantage of a 
technical defect in the transfer to which they 
themselves agreed and their case has no real 
merits. 


I, therefore, see no reason to declare that 
the case is a fib one for the special appeal al- 
lowed by clause 13 of the Letters Patent and 
I dismiss the application. 


4 


Z, K. Application dismissed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No, 1208 oF 1921, 
April 17, 1924. 


Present — Mr, Justice Abdul Raoof and 
Mr. Justice Moti Sagar. 


GIRDHARI AND ANOTHER-—-DEFENDANTS— 
APPELLANTS 


versus ` 
MAM CHAND —PLAINTIFF, AND NIADAR 
AND OTHERS —DEFENDANTS — 
RESPONDENTS, 


Custom—-Alienation — Reversioner, remote, locus 
standi of, to challenge alienation. 


An alienor had three minor sons living. His next 
immediate reversioner brought a suit to challenge the 
alienation on the ground of want of consideration 
and necessity ; 


Held, that the plaintifi bad only a bare possibility 
of succession to the alienor and had, therefore, no 
locus standi to maintain the suit, which must be dis- 
missed as speculative. 


Second appeal from the decree of the Addi- 
tional District Judge, Karnal, dated the 
8rd February 1921,affirming that of the Senior 
Sub-Judge, Rohtak, dated the 28th July 1920, 


Mr. Sagar Chand, for the Appellants 


Mr, Shamair Chand and Lala Amar Nath 
Chona, for the Respondents. 
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JUDGMENT.—The relationship of the 
parties will be illustrated by the following 
pedigree table :— 


¿å 
—_ O 
a 
"m 
5 a5 
H 5 AS 
A A f fa i 
aw Co 
TA mra BA me wae WL wae} wan OP 
a a a 3 ta 
ood B 
A O pA 
mA 
Ò 
wo 
q 
[A] 
a a 
4 E 
a 
a a 30 
Oa | ae 
“sg g| 8A Ha 
a a Äg 
3 
2 28 
< 
z 
a 
ae 
Fa 
mawan e Peete 
23 ANA 
oA 


The appellants before us are the defendants 
Girdhari and his brother Sis Ram. The plaintiff 
Mam Chand is the main respondent in the case. 
On the 20th February 1919, Nisdar, son of 
Harnam, sold the land in guit to Girdhari and 
Sis Ram for a sum of Rs, ,8000, The plaintiff 
Mam Chand, whois a collateral of Niadar, 
thereupon brought this suit for a deolaration 
that the alienation was without consideration 
and legal necessity and that if would not 
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affect his reversionary interests after the death 
of the alienor. The Trial Court found neces- 
sity established to the extent of Re. 886 only 
and decreed the suit subject to the plaintiffs 
paying that sum to the defendants-vendeos 
when succession opened out. ‘Both sides ap- 
pealed to the District Judge against this deci- 
sion with the results that both appeals were 
dismissed and the decree of the Court of first 
instance was affirmed. The defendants have 
now come up in second appeal to this Court 
and the main contention urged on their behalf 
is that the suitis of a speculative character 
and that the plaintiff has no locus standi to 
contest the alienation. This contention is in 
our opinion well founded and must prevail. It 
is admitted on behalf of the respondent that 
the alienor Niadar has three sons living who are 
nearer in order of succession than the plaintiffs, 
but it is urged that they are minors and that 
the plaintiff is entitled to sue as next in order 
of succession to them. A large number of 
authorities have been cited in support of this 
proposition and reliance is placed on paragraph 
67 of Rattigan’s Customary Law which lays 
down that, where a nearer reversioner is pre- 
cluded from suing or colludes with the alienor, 
a more remote reversioner is entitled fo main- 
tain the action, This is, however, not the 
case here, This is a purely speculative claim, 
the respondent only having a bare possibility 
of succeeding and nothing more, and we have, 
therefore, no hesitation in holding that he has 
no locus standi. 


The result is that the appeal succeeds and 
the plaintiff's suit is dismissed with costs 
throughout, 


Z, K. 
aft 


Appeal allowed. 


Receiver was appointed to his properties. 


MADRAS HIGH COURT, 


APPEAL AGAINST ORDERS Nos, 50 AND 51 oF 


March 19, 1923. 


` Present :—Mr. Justice Oldfield and 
Mr. Justice Devadoss. 


PITTA RAMASWAMIAH—CountER- 
PETITIONER—APPELLANT 


versus 


SUBRAMANIA ATYAR—RzEcEIVER— 
RESPONDENT. 


Provincial Insolvency Act (IIL of 1907), s. 86-—Limi- 
tation Act (IX of 1908), Sch. I, Art. 187—Application 
by Officiul Receiver to set aside alienation by insolvent 
~~ Limitation. 


An application under section 36 of the Provinoial 
Insolvency Act by the Official Receiver to sot aside 
an alienation made by the insolvent is not governed 
by Art, 181 of Schedule I to the Limitation Act. 


Doratya Solagyan v. Venkatarama Naicker 60 Ind, 
Cas. 128 ; 12 L. W. 536, followed. 


Appeals against the order of the District 
Court, Salem, dated the 4th July 1921, in I. 
A.-Nos. 15 of 1921 and 77 of 1919 in I. P. 
No. 5 of 1917. 


Mr. K. Sankera Sasiry, for the Appellant. 


Mr, T. V. Muthukrishna Aiyar, for the Res- 
pondent. 


FACTS.—One Narasimha Iyah was ad- 
judicated an insolvent in or about 1917 and a 
He 
bad executed a mortgage of his properties in 
favour of his nephew, the appellant herein, on 
24th February 1916 and the latter filed a 
statement before the Receiver that a sum of 
Rs, 2,000 with interest was due to him on the 
mortgage. He was absent and unrepresented 
when the Court considered the Receiver’s 
report. Hence the amount was not included 
in the schedule of debts framed by the Court, 
In August 1919, the appellant formally applied 
under section 24 of the Act for proof of debts, 
While the petition was still pending, tbe 
Receiver by 1. A. No. 15 of 1921 dated Janu- 
ary 1921 applied under section 53 of the 
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Provincial Insolvency Act, V of 1920, to set 
aside the mortgage as being in fraud of credit- 
ors. The learned District Judge disposed of 
both petitions by the same order and dismissed 
them holding that the mortgage was a mere 
. Sham transaction and that the appellant had 
failed fo show that he was a transferee in good 
faith and for valuable cansideration. i 


Two appeals were filed to the High Court 
against the orders, One of the grounds of 
the ©. M. A, was that the application of 
January 1921 under section 63 was barred by 
limitation since it was more than 8 years 
from 1917, the date when the debtor was 
adjudicated insolvent, 


JUDGMENT .-—These appeals are argued 
on the ground that the lower Court should 
either have set aside the mortgage Ex. I or 
should at least have allowed the proof of the 
present appellant, the alienee, in respect of 
the amount secured by that document, as a 
simple debt, 


The first suggestion is that the Official 
Reoeiver's petition was out of time with 
reference to Article 181, Schedule I ofthe Limi- 
tation Act. A similar contention was rejected 
in Duraiyya Solagyan v. Venkatarama Nai- 
ker (1), ® decision with which we entirely 
agree, Next, it is said that the burden of 
proof should have been placed on the Official 
Receiver, But, in the circumstances of the 
case and in view of the fact that the interval 
between the insolvency petition and Hx, I, 
was lessthan two years, it was for the 
alienee to prove his case. 

The lower Court has dealt fully. with the 
merits. We need add only that the alienee 
did not give evidence. The appeals fail and 
are dismissed with costs to include only one 
Vakil’s feo, 


VN. V. Appeal dismissed. 


(1) 60 Ind. Oas. 128 ; 12 L. W. 685. 
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LAHORE HIGH COURT. 
FIRST CIVIL APPEAL No, 2824 oF 1923. 
April 14, 1924, 

Present :—Mr. Justice LeRossignol. 


PARS RAM—DEFENDANT—APPELLANT 
versus 
Firm HARGOLAL AND SONS—PLAINTIFFS 
— RESPONDENTS, 


Civil Procedure Code (Act V of 1908), O. XXXIX:-%&y 


n 1—Injunction, temporary, restraining alienation 
Alienation aficr decree — Disobedience. 


A temporary injunction was issued restraining ap- 
pellant trom alienating certain property till the dis- 
posal of the suit. He mortgaged the property after 
decree and whilst no proceedings in execution wore 
ponding : 


_ Hald, that the jurisdiction of the Court issuing the 
injunction had determined as soon as the suit was 
decided, and the appellané was not, therefore, guilty 
of disobedience, 


Appeal against the decision of the Senior 
Sa Ambala, dated the 6th December 


Mr, Shamair Chand, for the Appellant, 


JUDGMENT .-—The question for decision 
is whether the appellant disobeyed a tempo- 
rary injunction to refrain from alienating prop- 
erty tafaisala muqaddama, till the disposal 
of the suit, 


He mortgaged the property after decree and 
whilst no proceedings in execution were pend- 
ing. At tho time of the alienation, even if exe- 
cution proceedings be deemed to come within: 
the meaning of suit, no suit was pending änd 
the issuing Court’s jurisdiction had determin- 
ed. I accordingly accept the appeal and set 
aside the order of the Court below commit- 
ting appellant to prison. 


No order as to costs. 


Z. E. Order set aside. 


es 
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CENTRAL BANK OF INDIA LTD, V. NADIRSHAHA METHA 


SIND JUDICIAL COMMISSIONER’S 
COURT. 


Surm No. 566 oF 1928, 
November 16, 1923, 
Present —Mr, Rupchand Billaram, A, J, C. 


CENTRAL BANK OF INDIA Lrp.— , 
PLAINTIFFS—APPELLANTS 


VETSUS 


S. NADIRSHAHA METHA AND OTHERS-—- 
DEFENDANTS—RESPONDENTS, 


Evidence Act (I of 1872), s. 92—Promissory-note pay 
able on demand—Oral evidence to prove one exccutant 
signed as surety, admissibility of—Agreement to pro- 
ceed first against principal, whether can be proved. 


In a suit on a promissory-note payable on demand 
executed by two persons it is open to one of them to 
lead parol avidence to prove that he executed the pro- 
note as surety for the other, but parol evidence is not 
admissible to prove a contemporaneous oral agree- 
ment by the plaintiff to recover the amount of tha 
loan in the first instance from the principal. 


Case-law discussed. 
Mr. N. C. Navaty, for the Appellants, 


JUDGMENT .—The plaintiffs have filed 
this suit for recovery of Rs, 21,317-12-0 alleg- 
ing that defendant No. 1 and one Framroze, 
since deceased, borrowed from them a sum of 
Rs. 17,000 on 29th April 1920 and executed 
a joint and several promissory-note payable on 
demand in their favour bearing interest at 12 
per cent, per annum and that they renewed this 
note by another on 28th August 1920 which 
provided for interest at 9 per cent. per annum 

with six-monthly rests, The plaintiffs have 
based this suit on the second note but 
have claimed interest at the enhanced ratio of 
104 per cont. per annum from 29th October 
1920 with monthly rests on an alleged con- 
femporaneous oral agreement on notices sent 
to defendant No, 1 claiming the enhanced rate, 
the debit advised sent to the defendant, and 
the alleged practice of the plaintiffs to charge 
the enhanced rate with monthly rests on 
overdue loans. It. however, appears from 
memo. of account filed with the plaint that 
the plaintiffs have calculated interest at 104 
per cent. per annum with six-monthly rests 


from 29th October 1920 to lst January 1922 
and thereafter at the same rate with monthly 
rests. Framroze died on 16th September 1920 
and his widow and executrix of his estate has 
been joined as defendant No. 2. 


Defendant No. 1 pleaded that he was a sure- 
ty for Framroze to the knowledge of plaint- 
iffs, that plaintiffs had agreed at the time 
of loan to recover the amount in the first 
instance from Framroze and that, there- 
fore, a decree should be passed in their favour 
requiring them to recover the amount in the 
first instance from the esate of Framyroze in 
the hands of defendant No, 2. He denied the 
right of the plaintiffs to claim interest at 104 
per cent, per annum with monthly rests. 


Defendant No. 2 denied that defendant No. 1 
was a surety or that the amount of the loan 
was recoverable in tho first instance from the 
estate of Framroze and urged that the ques- 
tion of the liability of defendants inter se could 
not be gone into in this suit, She joined hands 
with defendant No.1 in disputing the claim 
for interest. 


At the olose of the case defendant No. 1 
has intimated to the Court that he does not 
dispute the right of the plaintiff to claim the 
interest at the enhanced rate of 10% per cent. 
per annum, 


The following issues arise out of the plead- 
ings of the parties :— 

1, Did defendant No. 1 join in the loan as 
a surety for Framroze ? 


2 Did plaintiffs agree to recover the 
amount of the loan in the first instance from 
Framroze ? 


8. Oan defendant No, 1 give parol evidence 
in proof of issues Nos, 1 and 2, or either of 
them ? 


4, Can questions interse between defen- 
dants Nos, 1 and 2 be gone into in this suit ? 

5. Are plaintiffs entitled to the interest 
claimed by them ? 


6. General. 


Issue No. 3. It is not seriously contested 
that evidence of a contemporaneous oral agree- 
ment is admissible on issue No. 1 in a proper 
case, Such evidence falls within proviso 1 of 
section 92, Evidence Act, and does not purport 
to add to or vary or contradict the written 
transaction. The demand note, Ex. 20, is silent 
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as to the rights of the exeoutants inter se 
though each of the executants is primarily 
liable to the payee. Under section 128 of the 
Contract Act the liability of a surety is co- 
extensive with that of the principal debtor 
unless it is otherwise provided in the contract. 
By proving the defendant No. 1 signed the 
note as a surety he does not limit his liabi- 
lity under Ex. 20, 


Defendant No. 1’s difficulty, however, arises 
in showing that parol evidence is admissible on 
the second issue. In Pooley v, Harradane (1), 
referred to by Mr, Isardas for defendant No, 1, 
where defendant was permitted to prove by 
parol evidence that he signed the promissory- 
notes payable on demand as a surety to the 
knowledge of the plaintiffs and to contend 
that he was discharged from his liability as 
such as the plaintiffs had without his know- 
ledge and consent extended time for payment 
to the principal debtor to his prejudice, Cole- 
ridge, J., observed as under,— 


“In the case of Hollier v. Fyre (2) Lord 
Cottienham in delivering his opinion in the 
House of Lords laid down the rule of law 
relied upon by the Counsel for the plaintiff in 
the argument before us that “the question 
whether the plaintiff as between himself and 
the grantees was a principal in the grant 
of the annuity, or only a surety for the pay- 
ment of it by another must be ascertained by 
the terms of the instruments themselves; no 
extraneous evidence,” said he, “ is admissible 
for that purpose.” In this doctrine we en- 
tirely concur, and we think that if the dis- 
charge of the surety could only be effected by 
establishing that there was a different con- 
tract as between the creditors and the alleged 
surety from that apparent on the written con- 
tract as, for instance, that the latter would be 
liable not primarily bub collaterally only, ou 
the default of the principal debtor, we should 
be satisfied that the defence was not made 
oub.” 


Here defendant No. 1 is attempting to 
prove by parol evidence that he is collaterally 
Viable notwithstanding the express terms of 
Ex. 20 requiring him to repay the loan on 


(1) seem T E. &. B. 431; 410 R. R. 666; 26 L. 
TR hoge: 3 Jur. (N. 8.) 488 ; 5 W. R. 405; 119 


ma) “Win 5T R. R. 1; 901. & F. 1; 8 E. R 318. 


demand and the provisions of section 128 of 
of the Contract Act which render him pri- 
marily liable to the plaintiffs, He is thereby 
attempting to vary the express terms of the 
contract. It is argued that this evidence 
is not intended to vary the terms of the 
contract but intended to attach a condi- 
tion precedent to the contract and as such if 
is admissible under proviso 8 of section 92 the 
Evidence Act. Proviso, read with illustration 
(J), enuneiates the well established rule of 
English Law that if the parties agree that the 
written contract shall not be of any force or 
validity until some condition has been perform». 
ed, parol evidence of such oral agreement is ~ 
admissable fo show that the condition has not 
been performed and consequently the written 
contract bas not become binding, Until this 
condition is performed, there is no written 
agreement at all. (Ameer Ali, pages 617-618, 
VII Edition). Distinction must be made bet- 
ween an agreement that no obligation shall 
be attached to a written transaction and an 
agreement that though such obligation does 
attach it shall be postponed to some future 
date. By admitting that he signed the note as 
a surety defendant No. 1 admits his liability 
as such from the date when he signed the 
note and cannot, therefore, contend that no 
legal obligation attached to the note when it 
was signed. 


In Ramfibun v. Oghar Nath (3) a defendant 
who had executed a promissory-note in full 
discharge of his debts and all other claims 
against him up to the date of the note was not 
permitted to plead that the plaintiff agreed 
not to bring an action until the defendants’. 
share in certain compensation-money had 
been recovered by him. Sale, J., in giving 
judgment said :— 


“Under the promissory-note the E A 
is an absolute engagement bo pay on demand. 
The defendant seeks to set upa contempora- 
neous oral agreement the effect of which is to 
qualify or restrict that engagement. The 
case of Mosely v. Hanford (4) is clear autho- 
rity to the effect that in England the evidence 
of such an oral agreement would be inadmis- 
sible. There are numerous other English 


(3) 25 0, 401; 20. W. N. 188;" 18 Ind. Deo. (N S.) 


266. 
(4) (1880) 10 B. 40. 729; 8 L.J. (0.8.) K. B. 261; 
109 E. R. 621. 


Vow. 79] 


INDIAN CASES 


447 


CENTRAL BANK OF INDIA LTD. V. NADIRSHAHA METHA 


authorities to the same effect to which I need 
not refer, inasmuch as the argument for the 
defendant is not so much that under the Eng- 
lish Law the evidence is admissible but that, 
proviso 3 to section 92°of the Hvidence 
Act has the effect of altering the English 
Law, Now, in the present instanes the 
oral agreement sought to be proved does 
not provide that the promissory-note was 
to have no force or effect until the happening 
of the particular event mentioned, but it pur- 
ports to provide thatthe promise to pay on 
demand absolute inits terms was not to be 
- enforceable by suit until the happening of 
© that event, or in other words, that the legal 
obligation to perform the promise was to be 
postponed,” 


The above remarks were quoted with ap- 
proval by Macleod, C.J., in Vishnu Ramachand- 
ra v. Ganesh Krishna (5) where a defendant 
was not permitted to prove the existence of a 
contemporaneous oral agreement whereby the 
plaintiff had agreed that he would not present 
the note though ib was payable on demand, 
until he had discharged certain incumbrances 
on the property he had sold to strang- 
ers, In Srm Bam vy. Sobha Ram (6), the 
defendant was not allowed to plead that 
the amount specified in the note was pay- 
able after adjustment of some account. bet- 
ween the parties. In Ram Singh v. Ibra- 
him (T) recently decided by the Appellate 
Bench of this Court, a plea that the amount 
of the demand note was to be set off against 
the value of certain work done or to be done 
did not prevail. 

1 hold that, though it is open to defendant 
No. 1 to give evidence in a proper case of a 
contemporaneous oral agreement on the first 
issue, ib is not open to him to give such 

_f@vidence on the second issue. 

Issue No. 4.—Defendant No, 1 does not 
claim any equitable relief specified in sections 
133 to 141 of the Indian Contract Act: he 
has not asserted that the plaintiffs have done 
anything to prejudice his rights as against the 
principal debtor nor has he paid the amount 
due to entitle him to the securities, if any, in 


(5) 68 Ind. Cas. 673; 45 B. 1155; 23 Bom. L. R. 
8 


(8) 67 Ind. Oas. 513; (1922) A. I. R. (Ax) 218; 44 A. 
521 20 A. D. J. 815; 440. P. Le Re (A.) 158, 
(7) 78 Ind. Qas. 418. 


the possession of the plaintiffs. Defendant 
No, 1 is not, therefore, entitled to any relief 
in this suit as against the plaintiffs. Defendant 
No. 1’s remedy is against defendant No. 2 in a 
properly constituted suit, I hold on this issue 
in the negative. Evidence on issue No. 1 is, 
therefore, not pertinent to the present inquiry 
and a8 such should have been excluded, As, 
however, I have allowed evidence to be given 
on both the issues, I shall record my findings 
on both of them. 


Issue No. 1.—Dady Nanavati, plaintift’s 
local agent, admits that Framroze approached 
him for the loan and that ab his suggestions 
Framroze brought defendant No. 1 to join 
them in executing the note as the rules of the 
Bank required that advanceson demand notes 
could only be made if there were two parties 
liable for its payment, He further admits 
that the amount advanced by the Bank was 
transmitted to Bai Gulbai at Bombay on the 
application of Framroze Hx. 4, and that the 
bearer cheque signed by both the executants 
for withdrawal of the money was signed at its 
back by Framroze in token of his having 
received the money. The letters Hxs. 6, 
18/1 and 18/8 sont by the plaintiffs 
to defendant No. 1 refer to his having guaran- 
teed the payment of the loan on behalf of 
Framroze. The letters sent by defendant 
No, 1 to the Bank prior to the filing of this 
suit Exs. 10, 11 and 12 asking for extension 
of time for payment are to the same effect. 
Hiralal Hx. 12 who is even at present employ- 
ed as the Mehta of defendant No. 2 admits 
having handed over fo defendant No, 1 
Rs. 1,205 for payment to plaintiffs as 
interest. Though he states that this amount 
represents the share of the interest payable 
by defendant No. 2 if has been paid into 
fhe Bank asinterest for the whole sum of 
Rs. 17,000 due up to the 30th June 1921 
under vouchers Piss. 7 and 8. It is clear from 
this evidence that defendant No. 1 executed 
the two demand notes as a surety to the 
knowledge of the plaintiffs. I may, however, 
note that, Mr. Dipchand Chandumal for de- 
fondant No. 2 has declined to cross-examine 
defendant No. 1 on this point contending that 
he considered that the questions inter se 
between the two defendants could nob be gone 
into in this suit, 
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I hold on this issue in the affirmative. 


Issue No. 2—Dady Nanavaty Ex, 5 states 
thet he at no time agreed to recover the 
amount of the loan from Framroze of Fram- 
roze’s estate, His evidence is amply corrobo- 
rated by the admissions of defendant No. 1 
contained in his letters Exs, 10,11 and 12. 
Defendant No, 1 has not been able to put his 
case any higher than to assert that the plaint- 
iffs’ agent knew that Framroze had to pay 
the money. I hold on this issue in the nega- 
tive, 

Issue No. 5,—Mr, Nadirshabh for the plaint- 
iffs has given up the plea of a contemporaneous 
oral agreement to charge interest at 104 per 
oent, and in view of the fact that the plaintiffs 
have charged interest at that rate with month- 
ly rests from 1st January 1922 he has not 
pressed the claim for interest with monthly 
rests or given evidence to prove the alleged 
usage. The only question for the Court 
to decide is whether the plaintiffs are entitled 
to interest at the enhanced rate of 10% per cent. 
per annum from 29th October 1920 up to date 
of suit with six-monthly rests. At the close 
of the case Counsel for defendant No.1 inti- 
mated to the Court that he does not contest 
the claim for the enhanced interest. It 
appears from the memo of particulars filed 
with the plaint that the defendants have paid 
interest at the enhanced rate of 104 per cent. 
per annum from 29th October 1920 up to Lst 
January 1922. It has not been alleged, as in 
Daniell y. Sinclair (8), that this enhanced rate 
of interes’ was charged and paid wrongly 
under the belief that the demand note provid- 
ed for payment of interest at that rate, The 
letters and debit advices sent by the plaintiffs 
intimating to defendant No. 1 that interest at 
the rate of 104 per cent. was being charged, 
the fact of the payment of interest at that 
rate up to ist January 1422, and the request 
made by him for extension of time are evidence 
of a subsequent implied agreement that 
extension was applied for and granted by the 
plaintiffs on the defendant's agreeing to pay 
the enhanced rate of interest. It is in evidence 
that all the letters addressed to defendant 
No. 1 after the death of Framroze were 
forwarded by him to defendant No. 2 for 


(8) (1881) 6 A. ©. 181; 50 D. J. P. C. 50; 44 D. T. 
257; 29 W. R, 569. 
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her information. The extention of time was 
applied for on the ground that the failure 
to re-pay the loan was due to the unfore- 
seen delay in obtaining probate of the Will 
of Framroze, It is not now open to either 
of the defendants to deny their liability to 
pay the enhaneed rate of interest from Ist 
July 1922 up to the date of suit, I hold that 
the plaintiffs are entitled to interest at the 
rate of 104 per cent, per annum with six- 
monthly rests from 29th October 1920 up to 
date of suit, 


Issue No. 6.—There will be decree against 


both the defendants for Rs. 17,916-12-0 and-% 


interest due thereon calculated at the rate of 
104 per cent. per annum with half-yearly rests 
from 1st January 1922 up to 26th July 1923 
with further interest at six per cent. per annum 
on the total sum so found due from 26th 
July 1928 up to payment and costs of the suit, 


Z. E. Suit decreed, 


LAHORE HIGH COURT, 
First CIVIL APPEAL No, 1596 oF 1919, 
June 4, 1928. 


Present: ~Mr. Justice Lumsden and 
Mr. Justice Abdul Raoof. 


SANWAL DAS-—~DEFENDANT-~APPELLANT 
VEL SUS 
JAIGO MAL AND OTHERS—~PLAINTIFFS 
AND DEFENDANTS—RESPONDENTS, 


Punjab Pre-emption Act (I of 1918), s. 298—Wiiho- 
drawal of deposit pending appeal by vendee, offact of. 


Plaintiff pro-emptor obtained a decree and deposited 
in Court the sum mentioned in the decree as payable 
to the vendee. The latter appealed and obtained ¥ 
stay of execution. The pre-emptor thereupon obtain- 
ed an order from the Appellate Court permitting him: 
to withdraw the money deposited by him in pur- 
guance of the decree. The money was accordingly 
withdrawn : . : 


Held, that the withdrawal of the amount pending 
appeal did not entail the dismissal of the pre.emptor's 
claim under the provisions of section 22 (5) (a) of tha 
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Punjab Pre-emption Act. The object of an order under 
section 22 (1) of the Punjab Pre-emption Aot ia to 
guarantee vendees against frivolous proceedings on 
the part of possible pre-emptors. Tha deposit is a 
token of good faith and once the pre-emptor has ob- 
tained a decree, the need for a deposit no longer 
exists so far as the Trial Court is concernad. No doubt 
such deposits are available for the disoharge of costs 
under olause (3) of the section, but such satisfaction 
is not the ratsun detre of the deposit and there is 
nothing to suggest that a vendee appellant is entitled 
to any advantage of the kind. 


Appeal against the decree of the Senior 
Sub-Judge, Delhi, dated the 20th June 1920. 


Messrs. Bakhshi Tek Chand and Shamai 
Chand, for the Appellant. 

Pundit Sheo Narain, R. B., for the Respon- 
dents. 


JUDMGENT,—The hearing of this ap- 
poal was delayed in order to await an authori- 
tative decision on the question of the period 
allowable under Article 177 of the Limitation 
Act, I has now been held in Gobind Das 
v. Rup Krishore (1) that the amending Act 
has left that Article unaltered. We have no 
hesitation in following this authority, which 
is the result of an exhaustive enquiry into 
the question rather than the Bench decision 
publised in Chuni Lal v. Kala Khan (2)] 
where ib appears to have been taken for 
granted that the effect of the amending 
Act was to reduce the period to 90 days, It 
follows that this appeal bas not abated. The 
plaintiffs in this case, who are father and son, 
sued to pre-empt a house situated at Delhi on 
the ground of vieinage. They alleged that the 
price actually paid was only Rs. 6,000 and not 
Rs. 9,000 as entered in the deed of sale regis- 
tored on the 19th May 1917. Thevendor and 
vendee both opposed the claim asserting that 
Abo plaintiffs had waived their rights and that 
the full price of Rs. 9,000 plus Rs.. 426-3-0 on 
account of costs and other expenses had been 
paid, The Trial Court found that the vendee 
had actually paid Rs. 9,221-13-0 but that no 
waiver on the part of the plantiffs had been 
established. Adeoree for possession by pre- 
emption on payment of the sum mentioned 
was accordingly granted, parties being left 
to bear their own costs. 

(1) 77 Ind. Cas. 409; (1924) A. L. R. (L) 65; 4 L. 
867; 6 L. L. J. 25. h 

(2) 67 Ind. Cas. 696; (1923) A. I. R. (Ia) 61; 45 
L.J. 171; 34 P. W., R. 1929, 
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Against this order the vendee has preferred 
this appeal. It appears that, after the institu. 
tion of this appeal, the appellant obtained an 
order for stay of execution, The plaintiffs 
pre-emptors thereupon applied for permission 
fo withdraw the pre-emption money deposited 
in accordance with the decree and this applica- 
tion was accepted by a Judge in Chambers, 
The pre-emptors armed with this permission 
accordingly withdrew their deposit of 
Rs. 9,221-18-0. Counsel for the appellant now 
argues thet the withdrawal of this sum 
entails the dismissal of the pre-emptors’ 
claim under the provisions of clause (a) of 
sub-section (5) of section 22 of the Pre- 
emption Act, 1913. In the special circum- 
stances, we have allowed this objection to be 
raised though no additional ground of appeal 
relating to it was putin. We are satisfied, 
however, that the objection must be repelled, 
In the first place, the pre-emptors are not the 
appellants in the case. In the second place, the 
word “so” in the clause cannot be ignored. That 
word refers to the preceding section and in the 
case of an appeal obviously relates to action 
taken by an Appellate Court under sub-section, 
(2), In the present case there is no order by 
this Court under that sub-section, In the third 
place it is clear that the object of an order 
under section 22 (1)is to guarantee vendees 
against frivouls proceedings on tihe part of bog- 
sible pre-emptors. The deposit is a token of 
good faith and once the pre-emptor has ob- 
tained a decree, the need for a deposit no longer 
exists so far as the Trial Court is concerned, 
No doubt such deposits are available for the 
discharge of costs, section 22 (3), but such 
satisfaction is nob the raison detre of the 
deposit and there is nothing to suggest that a 
vendee-appellant is entitled to any advantage 
of the kind. Webave no hesitation, there- 
fore, in bolding that section. 22 (5) (a) does 
not apply to the present appeal. 


The only other question requiring determin- 
ation is that of waiver. Great stress has 
been laid by the appellant on the statement of 
Chhanga Mal, plaintiff in the Trial Court. In 
that deposition Chhanga Mal admits that he 
asked the vendee to sell him a pari of the 
property and that he had told a messenger 
sent by the vendee to offer a small sum as 
solatium, that he neither wanted the house 
nor the money. He explains thai he would 
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not have brought the suit aball had it not 
been for the pressure brought on him by the 
ladies of his household. Counsel contends 
with some reason that this conduct amounts 
to waiver, «¢,8 surrender of the right 
to pre-empt, and though on behalf of the 
pre-emptors it is urged that these admissions 
should not be taken too seriously, we are of 
opinion that it was nob open to Chhanga 
Mal to bring a suit for pre-emption on the 
top of this waiver. Ab the same time, we 
do not consider that there was any estoppel-— 
afurther argument urged on behalf of the 
appellant, Chhanga Mal asserts that he was 
not consulted about the sale before if took 
place and the vendor admits that he neither 
gave any notice tothe pre-emptors nor made 
any enquiry from them. The evidence pro- 
duced to prove estoppel does not appear to us 
to be at all convincing. 


But while we are of opinion that Chhanga 
Mal was not entitled to sue by reason of his 
waiver, we can see no reason for supposing 
that his son was not competent to sue, We 
regard the proof that he, too, waived his rights 
as entirely inadequate and we are not prepared 
to accept the contention that he is not entitled, 
in view of his father’s waiver, to maintain a 
suit, Reliance has been placed on Sukha 
Ram v. Kotu Ram (8), but that authority has 
no applicability to the present facts. On the 
other hand, Iskri Prashad v. Basheshar 
Nath (4) is clearly in point, and a similar 
opinion was expressed by the Allahabad 
Court in Gandharp Singh v. Sahib Singh (5). 
In this case it has nowhere been even sug- 
gested that the father was acting as the 
manager of the family at the time of waiver 
and the terms of the plaint itself are directly 
opposed to any such theory, 


It follows that, so far as Jaiju Mal, plaintiff 
is concerned, the decree of the lower Court 
must be maintained; while Changa Mal’s 
name must be removed from the decree. 
Ground 7 of this appeal regarding payment of 
stamp-duty and brokerage has not been 
seriously pressed and wesee no reason to 
differ from the finding of the learned Sub- 


(8) 67 Ind. Cas. 76. 
a 85 P. R. 1908; 179 P. L. R. 1908; 92 P, W. R. 
1908. 
(5) TA. 184; A. W.N. (1884) 826; 4 Ind. Deo. 
(N. 8.) B94. 
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Judge on the point. The sum found due, viz., 
Rs. 9,221-13-0, must be re-deposited within 
30 days from the date of this order otherwise 
the appeal will be accepted and bhe suit dis- 
missed with cosb throughout. Should the 
sum be deposited by due date we direct that, 
in the circumstances of the case, parties bear 
their own costs in this Court. 
ZK. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 289 or 1922, 
June 11, 1928, 

Present: —Mr. Justice Kanhaiya Lal, 


KAMLAPAT DUBEY AND oTHERS-— 
PLAINTIFFS —- APPELLANTS 
versus 


RAM RAJ AND ofTHERS—DEFENDANTS 
— RESPONDENTS, 


Adverse possession.__ License—Construction of cattle 
troughs Long user. 


Plaintiffs, who olnimed to ba owners of the plot in 
disputa, sued to recover possession of it on the allega- 
tion that defendants had without any right construet- 
ed cattle troughs and fixed certain pegs for tying 
cattle over a portion of the plot a few months befora 
suibh, It was found that the land belonged to the 
plaintitts, but that the cattle troughs had been in 
existance for more than twelve years prior to the 
suit ; 


ae 
Held, (1) that the defendants having been allowed ‘ 


to use the land and to maintain the cattle troughs 
for more than twelve years without obstruction the 
plaintifia were not entitled to have the troughs re- 
moved ; 


(2) that as the troughs did not occupy the whole 
of the plot in dispute, no question of adverse posses- 
gion arose and the title of the plaintifis to the land 
remained unaffected. 


Mesers, N. P, Asthana and K. Verma, for 
the Appellants, 


Mr, Haribans Sahat, for the Respondents, 


Von. 79) 
BULLU MAU 0, HARDWARI MAL 


. JUDGMENT. ~The dispute in this appeal 
relates to plot No. 584/2 Khasra, measuring 3 
biswas 18 dhurs and situated in the village 
Mahnlia. The. plaintiffs claim to be the 
owners of that-ploti and complain that the 
defendants had without any right constructed 
certain cattle troughs and fixed certain pegs 
for tying cattle over a portion of the said land 
in the month of Bhadon preceding the suit, 
The defendants, on the other hand, assert that 
the cattle troughs and pegs in question stand 
on their own land and have been in existence 
for more than 12 years prior to the suit. The 
-,. Courts below found that the land in question 
belonged to the plaintiffs but the cattle 
troughs had been in existence for more’ than 
12 years prior to the suit. They dismissed the 
suit of the plaintiffs as barred by time. 


The learned Counsel for the plaintiffs- 
appellants relies on the decision in Framji 
Cursetji v. Goculdas Madhowji (1) and 
contends that such temporary user, even 
if it isof a long standing, can give the 
defendants no right to continue to occupy 
fhe land; but the user here is not of a 
temporary character. A place for the tying 
of cattle is one of the. necessary adjuncts 
of an agriculturist’s occupation and residence 
in the villago. The cattle troughs in question 
are situated close. to the house of-the defend- 
ants and as the defendants have been allowed 
to use the land and to maintain the: cattle 
troughs for more than 12 years without ob- 
struction, the plaintiffs are not entitled fo have 
those troughs removed, The troughs do not, 
however, occupy the whole land and no ques- 
tion of adverse possession can, therefore, arise. 


The appeal is dismissed except in so far that 
hae. proprietary title of the plaintiffs to the 
land in dispute.will remain unaffected. The 
parties will, under the circumstances, bear their 
own costs of this Court. 


ZK. Appeal dismissed. 


(1) 16 B. 338 ; 8 Ind. Deo. (N. 8.) 708. 
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LAHORE HIGH COURT. 


OtviL Revisron No. 860 oF 1928. 
May 3, 1924, 
Present —Mr, Justice Martineau. 


BULLU MAL—PETITIONER 
VETSUS 
HARDWARI MALL—RESPONDENT. 


Hindu Law—-Marriage—Consent of guardian ab- 
sence ofemGuardians and Wards Act (VIIL of (1890), 
s. 19 (a)—Minor girl, married—Guardian, whether can 
be appointed. 


A Hindu marriage is not invalidated by want of the 
guardian’s consent. 


Gajja Nand v. Emperor, 64 Ind. Cas, 500; 3 L. 2388; 
23 Or. L. J. 20 ; 8 P. É. R. 1929, followed. 


Under section 19 (a) of the Guardians and Wards 
Aot, the Court is prohibited from appointing a guardian 
of the person of a minor who is married and whose 
husband is not, in the opinion of the Court, unfit to be 
the guardian of her person. 


Civil revision against the decision ofithe Dist- 


a Judge, Karnal, dated the 24th October 
923 


Mr. Shamair Chand, for the Petitioner, 


Lala Jagan Nath and Mr, Sagar Chand, for 
the Respondent, 


JUDGMENT.— This is an application by 
one Ballu Mal for revision of an order passed 
by the District Judge of Karnal appointing the 
respondent Hardwari Mal to be the guardian 
of the person of his niece Pisto. 


The petitioner was not made a party to the 
proceedings in the lower Court, but he is cer- 
tainly a person to whom a notice should have 
been issued under! section 11 of the Guardians 
and Wards Aot, since he has, as found by the 
learned District Judge, been married to the 
minor, and being a person interested in the 
matter of the appointment of a guardian he is 
entitled bo move this Court to interfere in re- 
vision, see Jhandshur v, Baijnath (1), 


The minor was given in marriage to Ballu 
Mal by her sister's husband Telu Mal without 
the consent of Hardwari Mal without, But con- 
tention of!Counsel for the respondent that the 
marriage was brought about by force or fraud, 
and is, therefore, invalid is not correct. There 


(1) 27 Ind. Cas. 191;.1 O. L. J. 76; 18 O. 66, 
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is no allegation that the minor was defrauded or 
that the marriage was performed against her 
will, She has taken no objection to the mar- 
riage, and in fact it seems that she wishes to 
remain with her husband. It is Hardwari Mal 
who objects to the marriage and the fact is 
that Telu Mal hurried on the marriage in order 
to forestall him, but this fact would not render 
the marriage invalid, for it has been held in 
Gajja Nand v. Emperor (2) that a marriage 
is not invalidated by want of the guardian’s 
consent, 


The lower Court has overlooked section 19 
(a) of the Gurdians and Wards Act, which pro- 
hibits the Court from appointing a guardian of 
the person of a minor girl who is married, and 
whose husband is not, in the opinion of the 
Court, unfit to be the guardian of her person. 
The learned District Judge, while he is of opi- 
nion that Telu Mal is unfit to be the minor’s 
guardian, has expressed no opinion as to the 
fitness or unfitness of Ballu Mal, and that is 
the point be decided. 

I accept the application, set aside the order 
of the learned District Judge, and direct him 
to pass a fresh order after issuing notice to 
Ballu Mal and hearing him and determining 
whether Ballu Malis unfit fo be guardian 
of the person of the minor. The parties will 
bear their own costs in this Court. ` 


Z. K. Order set aside. 


(9) G4 Ind. Oas. 600; 2 L. 288 ; 23 Cr. L. J. 20; 8 
P. L. R. 1922. 


PRIVY COUNCIL. 
APPEAL FROM BOMBAY Hraun Court. 


June 21, 1928. 


Present :-—Lord Sumner, Lord Carson, Sir 
John Bdge, Mr. Ameer Ali and Lord Salyesen, 


SHTH KEVALDAS TRIBHOVANDAS— 
APPELLANT 
versus 
SAKBRLAL BULAKHIDAS AND ANOTHER 
— RESPONDENTS 


Civil Proordure Code (Act V of 1908), O. XXIII, r. 3 
—Arrangement not arrived at bona tide—Adjustment. 


An arrangement between some of the parties to a 
suit which has not been arrived at bona fide and 
which was not put forward during the course of the 
proceedings then pending between the parties cannot 
be recognised as a lawful adjustment within the 
meaning of rule 3 of Order XXIII of the Civil Proce- 
dura Code. : 


Appeal from: the decison of the Bombay 
High Court, dated the 22nd August 1916. 


Messes. De Gruyther K.O., and Bai,kes, for 
fhe Appellant, 


Messrs. Upjohn, K. C., and Parikh, for the 
Respondens. 


JUDGMENT.—The plaintiff (respond- 
ent) is a share-holder in the Bharatkband Oot- 
ton Mills Company, Limited, carrying on busi- 
ness in the City of Abmedabad, Bombay Pre- 
sidency. He brought this suit, the natuae of 
which will be explained presently, so long ago 
as the 5th January, 1909. The first five defend- 
ants are managing agent and directors of the 
Company ; the sixth is a retired director ; the 
seventh defendant is the Company itself, having 
been added as a party to the suit later in the 
course of the proceedings. The first defendant 
(the present appellant before the Board), 
Kevaldas Tribhovandas acted as Chairman of 
the Board of Directors and is the manager of 
the Company. The plaintiff seeks in the suit 
an account of the funds belonging to the Com- 
pany used by the appellant for his own pur- 
poses, and for a declaration that a Weaving 
Factory erected and worked by him is the pro- 
perty of the Company. The Company appears 
to have been established sometime in the year 
1896, The evidence shows that in 1905 the 
defendant Kevaldas Tribhovandas started the 
Weaving Factory which he claimed.as his own 
property. The plaintiff charges that thek. 
Factory was built and ereoted by the defendant 
with money belonging to the Company, and 
that he has worked the same for bis own 
benefit. He seeks an account of the profits 
made by the defendant therefrom and a de- 
claration that such profits also belong to the 
Company. 


` 


Tha date for filing the defence was originally 
the 12th February 1909, but the appellant 
applied for time which was extended to the 
14th April 1909, when the written statement 
was filed. 16 is unnecessary bo refer in detail 
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to the contentions raised by him against the 
plaintiff’s claim. It is enough to say that on 
the 23rd December of the same year the Sub- 
ordinate Judge delivered a judgment in which 
he overruled the defendant's technical objec- 
tions to the suit; and that on the 26th January 
1910, he made a preliminary decree directing 
accounts against fhe defendant and appointing 
a Commissioner to take the same. The defend- 
ant preferred an appeal from this preliminary 
judgment to the District Judge. Whilst this 
appeal was pending he convened a meeting of 
the shareholders which was held on the 29th 


.« April 1910, At this meeting a resolution was 


adopted which the plaintiff charges was at 
the instance of the defendant, This resolution 
was subsequently on the 15th May affirmed, 
it is charged, under similar circumstances. It 
runs as follows :— 


“ On reading the application received from 
some shareholders and the “scheme” 
which has been submitted thereupon by 
Pari, Kevaldas Tribhowandas (it appears 
that) Pari. Kevaldas Tribhowandas has 
asked for Rs. 4,00,000, in words four lacs as 
the price of the Weaving Factor yerectod by 
himself (sic), But on a consideration of the 
said (matter, it appears that) as he bas work- 
ed the same up to this day depreciation bad 
been caused and profit had been made (or) 
loss had been sustained. After deducting a 
lump sum of Rs, 49,000, in words forty-nine 
thousand for both the items Rs, 3,561,000, in 
words three lacs and fifty-one thousand in 
the lump be brought to account with refer- 
ence to him and possession of the said 
Weaving Factory be taken by us and as owing 
to this the work of "Vahivat" (manage- 
ment) (to be done) by Pari. Kevaldas 

= Tribhowandas would increase Rs. 8,000, in 
“words eight thousand be continued to be 
paid every year to him and his heirs and re- 
presentatives for his trouble after debiting 
the same to the account of expenses,” 


It is necessary to mention hore that on the 
4th November 1900, at a meeting of the 
shareholders a resolution had been adopted, 
which is extremely material in the considera. 
tion of this case. It is as follows :— 


“The moveys of the Company shall not 


be lent fo any one on personal security. 
And the Vahivatdar (the Manager) shall 


not keep the account of the Company in his 

own shop; so also the Vahivatdar shall 

not withdraw by debitingin his own name, 
any amount whatever, except his own 
dues.” 

After the institution of the present suit, 
several meetings were held on the de- 
fendant’s motion or ab his instance, for the 
purpose of rescinding the resolution of the 4th 
November 1900, which certainly clogged his 
free handling of the Company's funds, There 
is an allusion to this alleged rescission in the 
resolution affirmed on the 15th May 1910, in 
these terms :— 


“ As to the special resolution which we 
passed on the 4th November 1900, clause (6) 
thereof was cancelled on the 10th Apri] 
1909, and the whole of the special resolu- 
tion besides that be cancelled. Moreover, 
we do not consider the suit which has been 
filed by Sakarlal Bulakhidas in the Court of 
the First Class Subordinate Judge (at) 
Ahmedabad as a bona fide one and that on 
account of the said suit having been filed the 
Company’s oredit has suffered to a very 
great extent. This meeting is, therefore, of 
opinion that the Agents should seek remedy 
by taking proper steps for the said loss of 
credit to the Company, This meeting, there- 
fore, resolves that, if the Agents think pro- 
per, proper steps be taken against Sakarlal 
Bulakhidas accordingly. Shah Nagindas 
Girdhardas seconded the said (proposal).” 


Although the resolution, which the defend. 
ant now contends was an adjustment between 
the Company and himself, was affirmed on the 
15th May 1910, no reference toit was made 
in the appeal to the District Judge, which was 
dismissed on the 8th February 1911, The 
defendant appealed from the decree of the Dis- 
trict Judge fo the High Court, which appeal 
was dismissed on the 18th September 1919, 
No reference was made to this so-called adjust- 
mentin the appeal to the High Court. No 
appeal was preferred from the dismissal by the 
High Court of the appeal from the prelimin- 
ary decree of the Subordinate Judge hold- 
ing him accountable for his dealings with the 
Company's funds and directing accounts, I¢ 
is suggested before this Board by Counsel for 
the defendant that on the appeal from the 
final decree by the High Court, he is entitled 
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at this stage to question the preliminary decree, 
The certificate granted by the High Court to 
enable the defendant to come to His Majesty 
in Council doss not cover any appeal from the 
preliminary decree, But even il it was open to 
the defendant to question in the present appeal 
the findings arrived at by the three Courts in 
India on the accountability of the defendant 
relative to his dealings with the Company's 
funds, their Lordships do not find any material 
on which his contention may be said tio be 
legitimately based. 

To proceed with the history of the case: on 
the dismissal of the appeal by the High Court 
on the 18th September 1912, the Commis- 
sioner proceeded with fhe taking of the 
accounts. It was only onthe 2ist October 
1919, after the dismissal of his appeal from 
the preliminary decree by the High Court, 
that the defendant first applied to the Sub- 
ordinate Judge stating that,— 


“ During the pendency of our appeals, the 
Company settled this suit with us, and the 
Company has taken from us the possession of 
the weaving shed, which we had built with 
our own money, agreeing to pay us 
Rs, 3,51,000 as price of the said weaving 
shed, after taking into consideration the 
wear and tear (i.e. depreciation) on account 
of the conducting of the work of the said 
weaving shed till this day and the profit 
and loss which had occurred; and a regis- 
tered sale-dead has also beon takon from us 
in the matter.” 

and he then proceeded to urge :— 

“The Company having agreed with us— 
the defendant —in this way, with regard to 
this suit, this suit cannot now proceed fur- 
ther, Therefore, a note should be taken of 
this settlement,!and, after holding that this 
suit has been settled, this suit should be 
dismissed,” 

On the ist November 1912, the plaintiff 
filed an afidavit in contradiction of the defend- 
ant’s .statement as seb forth in his petition of 
the 2Lst October 1912, charging the defendant 
with having manipulated the shareholders’ 
meetings ever since he was. called upon to an- 
swor the charges made in the suit, He also al- 
leged that the meotings of the 29th April, 1910, 
or: the 15th May 1910, were equally worked 
by Kevaldas for the purpose of getting the re- 


solution affirmed. The plaintiff further stated 
in his affidavit thaton tho 28rd December 
1911, whilst the appeal from the preliminary 
decree was still pending'in the High Court, cor- 
tain arbitrators had been appointed with the 
object of settling the matter in dispute after 
examining the Company’s account-books and 
the defendant’s private books of account, but 
the defendant having failed to produce the 
necessary books, the reference to arbitration 
proved ineffectual and the arbitration failed. 
There appears to have been no mention in the 
application to refer the matter in dispute to 
arbitrators of the alleged settlement arrived ab 
onthe 15th May 1910, The Company were” 
added as defendants, apparently soon after the 
settlement of the issues, and new agents had 
been appointed for carrying on the work of 
the Company. These agents, on the 21st 
November 1912, filed an affidavit in answer 
to the defendant’s allegations, in which they 
stated as follows :— 


“Defendant Kevaldas’ allegation in hig 
application that the (defendant) Company 
had effected settlement with him in connec 
tion with the suitis entirely untrue. It ap- 
pears from the records of the Company that 
no settlement has at all been effected in con- 
nection with the present suit. Subsequent to 
a" preliminary decree” for taking accounts 
being passed by the Court of first instance 
in this suit, the defendant Kevaldas filed an 
appeal, being Appeal No, 85 of 1910 in the 
District Court, It appears that prior to the 
hearing of the appeal Mr. Kevaldas, as 
Chairman of the Board of Directors, called 
an extraordinary meeting of the Company 
on an application of some shareholders and 
got some resolutions passed improperly at 
the said meeting. One of the resolutions 
got passed is to the effect that the weaving 
shed Karkhana (Factory) should be purchas- 
ed from Mr. Kevaldas for Rs. 3,51,000, in 
words three laos and fifty-one thousand, and 
thab as he would be required to take more 
trouble for its Vahivat (management) he 
should be paid every year Rs. 8,000, in 
words, eight thousand, for that trouble, 
Before this resolution was got passed valua- 
tion of the machinery and premises of the 
weaving shed was nob got made by any 
experienced man, . . à As a resolu- . 
tion ta the above effect has been got passed . < 
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simply'.on the strength of Mr, Kevaldas 
holding a large number of shares, a great 
fraud has been Committed on the defendant 
Company and the company has thereby 
sustained a very great loss,” 


Tt is clear that after this affidavit, which 
challenged the validity and bona fides of the 
resolutions adopted after the institution of the 
suit, the defendant abandoned, so far as the 
records show, proceeding with his contention 
that there had been a settlement on the 15th 
May 1910, 


. No order, however, appears to have been 
recorded in the order-sheet in respect of the 
defendant's petition of the 21st October 1912. 
The Commissioner submitted his report on 
- the 11th July 1913, and on the 24th April 
1924, the Subordinate Judge made his final 
decree in which he held that the Company 
was not entitled to recover anything from the 
defendant, The judgment also contains no 
reference to the question of settlement. The 
final order of the Subordinate Judge is in these 
terms :— 

“Defendant No. I is thus entitled to 
Rs, 108, 703-10-8, At this rate plaintiff or 
the Company is entitled to recover nothing 
as profit, The plaintiff has brought suit 
No. 408 of 1910 against the defendant and 
the Company for getting the resolution 
under which the Company agreed to pur- 
chase the Factory from plaintiff set aside on 
the ground that the said resolution is illegal- 
ly passed, That suit has been all along 
kept with this suit after settling issues, 
Under the resolution the sale has taken 
place and the defendant Company is actually 
in possession and enjoyment of the Factory 
since May 1910. The profit and loss of 

_jbe sale transaction has been considered in 
this suit as shown above. So practically 
speaking that suit has been disposed of 
byitself, 

“For the above reasons, I dismiss this 
suit. Plaintiff has succeeded in the pro- 
liminary decree but the final result is in 
defendants favour. Under these circum- 
stances, I order that each party should bear 
his or their own costs of this suit.” 

The plaintiff and the Company appealed 
from this decree of the Subordinate Judge to 
tho High Court of Bombay, and the learned 


Judges disposed of the appeal on the 22nd 
August 1916. They criticised, not without 
reason, the view of the Subordinate Judge 
absolving the defendant frem all liability in 
connection with his dealings with the Com- 
pany’s funds and with the profits made by 
him from the Weaving Factory with the funds 
of the Company. They held, in fact, that the 
defendant Kevaldas Tribhovandas had mis- 
appropriated the money of the appellant Com- 
pany to his own use and then, being called upon 
fo account and restore what he had appropria- 
ted, claimed a very large salary for “the time 
and skill” he had spent on the employment of 
that money ; and they justly ridieuled the idea 
of the Subordinate Judge giving him remu- 
neration for his work. In the result they 
made a decree against the defendant for a 
considerable sum of money. There was an 
application for review of judgment on the 
question of the alleged settlement of the 15th 
May 1910, which was rejected. The present 
appeal to His Majesty in Council is from this 
decree of the High Court and the order on 
review. 


The main contention on which the appeal is 
based relates to the orders of the High Court 
with regard to the alleged adjustment. In 
their main judgment the learned Judges had 
said as follows :-— 


“When the dispute arose, negotiations appear 
to have been entered into, and on the 29th 
of April 1910, upon a representation by the 
defendant that he bad spent some there lacs 
and sixty six thousand rupees upon bulding 
and stocking the Factory, appellant-company 
agreeed by # majority resolution, which was 
confirmed on the 15th of May, to take over 
this Factory at a price of Rs,3,51,000 in part 
payment of the defendant’s total indebted- 
ness to them,” 


After stating that :— 


“There was a clear misrepresentation by 
one who was under a very special obligation 
to make full and true disclosure, and, that 
being so, ib follows without the need of 
pursuing the argument through the some- 
what nice and difficult case law of England 
that the appellant-company was entitled 
to a refund of so much of this money as 
has been overpaid.” 


466 


STANDARD OIL COMPANY v. HABIDAS VELJI 


and dealing with the specific plea of adjust- 
ment, they state their views in the following 
terms :— 

“On the 29th of April 1910, after the 
preliminary decree had been passed, a re- 
solution was passed, which was confirmed on 
the 15th of May at a General Extraordinary 
Meeting, and it was contended on behalf 
of the respondent that that was a lawful 
adjustment of the suit which put an 
end to all further proceeding. This matter 
appears to have been brought before 
the lower Court and issues were raised 
upon it on the 21st November 1912, but 
the respondent or whoever was taking sides 
with him at the time pressed the matter no 
further. We cannot discover that any evid- 
ence whatever was offered to the Court in 
substantiation of this contention, The onus 
clearly lay upon the defendant-respondent 
and inasmuch as he failed to discharge it or 
even to attempt to discharge it, we are now 
ina position to express any opinion upon 
this last contention and to afford relief on 
that ground,” 


On the review application they deal with 
the contention more fully. 


Their Lordships entirely conour with the 
views of the High Court on this point. They 
consider, in the first place, that there is absolu- 
tely no reality in the plea of adjustment ; that 
it was not a real adjustment after an examina- 
tion of the accounts or ascertainment of the 
facts; that it was never brought to the notice of 
the District Judge or of the High, Court when 
the preliminary decree was under appeal ; that 
if was never mentioned before the arbitators 
and that soon after the defendant Company 
filed its affidavit the allegation was dropped. 
Besides, on a reference tor, 3, of O., XXIII of 
the Civil Procedure Oode, it is udundautly 
clear that whatever might have taken place at 
the shareholders’ meeting it was not an adjust- 
ment within the provisions of the Code, Rule 
3 provides as follows:— 


“Where it is proved to the satisfaction of the 
Court that a suit has been adjusted wholly or 
in part by any lawful agreement or compro- 
mise, or where the defendant satisfies the 
plaintiff in respect of the whole or any 
part of the subject-matter of the suit, the 
Court shall order such agreement, compromise 
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or satisfaction to be recorded, and sigall pass a 
deoree in accordance therewith so far as it 
relates to the suit,” 

In this case there is not the smallest proof 
of a bona fide adjustment, nor did the defen- 
dant even ask the Court tio record satisfaction 
and pass a decree made in accordance with 
the allegéd adjustment. 

On the whole their Lordships are of opinion 
that the judgment of the High Court is correct 
and that this appeal should be dismissed with 
costs. They will, therefore, humbly advise 
His Majesty accordingly. 

Zz. K. Appeal dismissed, 


Solicitor for the Appellant :—Mr. E. Dal- 
gadeo. | 
Solicitors for the Respondent :—Messrs, 
T, L. Wilson & Co., 


SIND JUDICIAL COMMISSIONER’S 
COURT. 


ORIGINAL CIVIL Surt No. 415 oF 1916, 
January 23, 1918, 
Present:—Mr, Fawcett, A. J. C. 


Tan STANDARD OIL COMPANY— 
_ PLAINTIFFS— APPELLANTS 
VEr'SUS 


HARIDAS VELJI AND ANOTHER— 
DEFENDANTS — RESPONDENTS, 


Bil of Lading.Clause prohibiting carriage of other 
goods—Oral agreement varying 01680 m Hyrdence, 
whether adminissable—Hvidynce Act (I of 1872), san9 
—Shipwent of cargo in leu of ballast—dJettison, 
evidence of. 


A Bill of Lading evidences the terms of the con- 
tract between the parties and no evidence of any oral 
agreement varying its clauses is admissable under 
section 92 of the Evidence Aot. [p. 460, col, 1.] 


A party toa Bill of Lading is bound by any cone 
ditions mentioned in it although be may not have 
read them or known that the Bill of Lading contain- 
ed any conditions. [p. 459, col. 2.) 


_ When there is an exprers condition in a Bill of Lad, 
ing that the ship owner is not to carry any other» 
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cargo except that of the person shipping the goods, 
the shipowner cannot, even if ballast is necessary, 
obtain other cargo for that purpose, but must ship 
more ballast. [p. 460, col. 2.) 


In a suit for compensation for short delivery of 
goods by a ship where itis urged by the shipowner 
that cargo was oast over in an hour of danger during 
a storm, the Court must exercise due cantion in 
accepting the allegation of the jettison especially 
when the storm isnot supported by meterological 
experts. [p. 461, col. 1.] 


Mr. G. T. Elphinston, for the Appellants. 


Mr. Asanmal Bulehand, for the Respon- 


Æ dents, 


JUDGMENT.—This is a suit for 
compensation for short delivery of goods 
shipped by the plaintiffs on a ship (country 
raft) called the “ Kotia Khatao Persad” from 
Bombay for Karachi. Under a Bill of Lad- 
ing, dated 8th April 1916, 2.060 bundles of 
“ Shooks’ were shipped for delivery to plain- 
tiffs at Karachi, but of these the defendants 
delivered to the plaintiffs only 1,722 bundles 
and compensation is accordingly claimed for 
338 bundles short delivered. That there was 
such short delivery is admitted by the ship- 
owner, defendant No. 1, and his agent at 
Karachi, defendant No. 2. But they allege that 
the boat had its boom and sail damaged and 
shipped water owing to a storm and that to 
save life and cargo and the boat, the missing 
bundles were jettisoned. 


Plaintiffs dispute this allegation and also 
rely on a clause in the Bill of Lading providing 
that “itis understood that this ship on this 
voyage carries no other cargo than coverd by 
this Bill of Lading and if any cargo is carri- 

_ed against the provision of this clause, the 
x malance of frieght to be forfeited by the con- 
signees and all damages incurred to the cargo 
covered by this Bill of Lading to be re- 
covered from this ship.” Ib is common 
ground between the parties that in addition 
to the ‘Shooks’ the ship carried 170 bundles 
of iron sheets belonging toa third party. 
Defendant No. 1 in his written statement meets 
this contention by alleging that plaintiffs 
were aware that these iron sheets had 
already been loaded on the ship, that it was 
essential to take some heavy cargo to serve 
ds ballast for the safety of the boat and that 
i O58 
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the plaintiffs had agreed to allow if to be 
carried, He also-denies that this clause of 
the Bill Lading was agreed to, and says his 
Tindal signed the Bill of Lading on the 
representation that it contained only the terms 
agreed on as mentioned above, Both defen- 
dants, therefore, disputed their liability for 
the plaintiffs’ claim, and defendant No, 2 also 
pleaded that no cause of action was shown 
against him as he was to'the plaintiffs’ know- 
ledge merely an agent of the defendant No. 1. 
On these pleadings the following issuee were 
settled :— 


1. Was it agreed that defendant No, 1 
should carry the iron sheets ? 


2. Can defendants raise this plea in view 
of the terms of the Bill of Lading ? 
Was defendant No. 1’s signature to the 
Bill of Lading obtained by fraud as alleged 
in para. 3 of the written statement of 
defendant No. 1? 


3. Was it neceasary for defendants to 
carry cargo of the nature and amount of 
the iron sheets carried by them ? If so, 
was it open to defendant No. 1 to carry 
these iron sheets ? 


4, Was defendant No, 1 justified in jetti- 
soning plaintiffs’ Shooks on account of 
storm ? 

5. Is defendant No, 2 liable to plaintiffs ? 


6. For what amount and interest are 
defendants or either of them liable ? 


In the above the second part of No. 5 of 
the issues as originally settled bas been put 
in issue 2, which seems its proper position. 


I will first consider issues 1 and 2. On 
the first issue, the position taken up in the 
written statement was that tho iron sheets 
had already been loaded to the plaintiffs’ 
knowledge and if was agreed that no other 
cargo was to be carried except these iron 
sheets. This also was the allegation first put 
forward in the letter of 2nd May 1916 from 
the defendants’ pleader (Ex, 10). This position 
has been supported by the evidence on com- 
mission of the defendant No. 1’s son Ramdas 
(Ex, 21) who in answer to the cross-interro- 
gatory No, 29 says that be and the broker 
Narainji told plaintiffs’ representative about 
their having shipped iron sheets, and that 
plaintiff's man said they should take what 
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Shooks the ship could take in addition to the 
iyon sheets. So also in his answer to interro- 
gatory No. 27, he says, “ the agreement was 
to ship shooks over and above the sheets that 
were already in the boat.” The Tindal of the 
boat, Ishak Daya, in his evidence on commis- 
sion (Bxs. 19 and 20), also states that the 
iron sheets were lying in the boat when the 
terms as regards shooks were settled ; that 
there was an agreement to take iron sheets as 
well as the shooks, though he admits that he 
was not present when the terms and freight 
for carrying shooks were settled, and that a 
Parsi representative of the plaintiffs asked 
him what other goods were in the boat, to 
which he replied that there were 170 bundles 
of iron sheets and that the Parsi then said 
“ Well.” He also states that Narainji, broker, 
was present at that time, This evidence is, 
however, contradicted by Narainji (Exs, 25 
and 26) who says that the iron sheets were 
not lying in the boat when the terms for the 
shooks were sattled, and that they merely 
told plaintiffs’ representative of their inten- 
tion to load theiron sheets In answer to 
interrogatory No. 3, he further states that it 
was after the plaintiffs’ reprosentative had 
agreed to their putting iron sheets in the 
boat that they settled with the plaintiffs 
for the loading of the Shooks, and there- 
alter negotiated with the owner of the iron 
sheets for their loading. There is another 
contradiction between his evidence and 
that of Ramdas. The latter says that the 
, freight for the sheets was settled on the 

8rd April 1916, before the terms for the 
Shooks were settled which was after the 
sheets had been loaded on the 4th April, 
while Narainji says that the freight for the 
iron sheets and that for Shooks were rettled 
the same day. ‘Byramiji, representative of the 
plaintiffs ab Bombay, denies that any such 
agreement about the loading of the iron sheets 
was made, or that he had gone and seen the 
boat with the iron sheets init. The question 
of the ship’s carrying other cargo, was, he 
says, not raised at all (Exs. 31 and 32), I 
have not bad the advantage of seeing the 
witnesses, but, on the evidence as it stand, I 
am clearly of opinion that the alleged agree- 
ment has not been proved. Itis in evidence 
that this condition about not carrying other 
cargo has been in the form of Bill of Lading 
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under which country crafts are engaged by 
the plaintiffs for about 22 years (Hix. 31), and 
itis unlikely that Byramji would assent to a 
variation of this term without reference to 
and authority from his principal. I also 
think if unlikely that there would be such 
contradictions as those already mentioned, if 
the agreement was really entered into, 
There is no documentary evidence adduced in 
support of it. Ramdas and the Tindal have a 
clear interest to support the defendants’ case, 
and the broker Narainji who has admittedly 
acted as a broker for the defendant No. 1 for 
10 or 12 years, is also I think more likely to _- 


side with the defendants than with the plain- se. 


tiffs, and cannot be treated as an entirely dis- 
interested witness, I accordingly answer this 
issue in negative, 


The first part of the second issue is based 
on section 92 of the Evidence Act. The second 
part of that issue puts forword a contention, 
which apparently was intended to bring the case 
under proviso 1 to that section, The written 
statement, however, does not in terms allege 
any fraud on the part of the plaintiffs or their 
agents. Para. 3 of the written statement of 
defendant'No., 1 merely submits that the Tindal, 
relying on the terms agreed upon about the 
carrying of the iron sheets, and on fhe re- 
presentation that the Bill of Lading contain- 
ed only the terms agreed upon, signed the 
Bill of Lading contained in the printed form 
of the plaintiffs. The Tindal, however, does 
not support this case. In answar to the in- 
terrogatories Nos. 23 and 31, he says. he knew 
nothing about the terms agreed upon, and that 
he was asked to sign the Bill of Lading 
at the time of sailing on the statement of 
plaintiffs’ man that it was simply the receipt 
for 2,060 bundles of Shooks, This is different 
to a representation of the kind mentioned, _ 
in the written statement. On this point- 
Byramji in cross-interrogatory No. 17, was 
merely asked : “Did you not tell the defendant 
No. fs man and the broker and the 
Nakhoda that the Bill of Lading contained 
terms agreed upon, before faking the signa- 
ture,” and he replies that ‘no question or 
mention was made about the terms of the Bill 
of Lading before taking signature.” The Bill of 
Lading purports to be signed by the broker on 
behalf of the Tindal, and Narainji admits that 
he must have signed it, He nowhere states 
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that any discussion as to the terms took place 
at the time of the signing and in his answer 
to cross-interrogatory No. 7 says: “ We are 
never told what the terms in print are. We 
sign the Bill of Lading as usual without 
bothering ourselves with the terms.” On 
this evidence 1 think if is clear that no such 
representation as that seb up in the written 
statement is proved. Nor can the Tindal’s 
statement that Byramji said that the Bill of 
Lading was simply a receipt for 2,060 bundles 
of Shooks be accepted. The probability is that 
the Bill of Lading was signed, as Narainji 
says ib was, without any discussion as to its 
particular terms, about which, he says, they 
do not bother themselves, Byramji admits 
that the Bill of Lading was not read over, nor 
would one suppose that it ordinarily would 
be. 


In these circumstances, the question whe- 
ther this condition in the Bill of Lading about 
not carrying other cargo is binding upon the 
defendants, can admit of only one answer. 
Although the Tindal may possibly have con- 
sidered that it was only a receipt for the 
Shooks loaded, in law if is not confined to this, 
but is also the document from which the terms 
of the contract on which the goods are carried 
are to be ascertained. (Halsbury’s Laws of 
England, Vol. 26, para 232, at page 148), As 
already shown, there is no ground for suppos- 
ing that it was signed under any misrepresenta- 
tion that the document was other than what 
it really was, so as to bring the case in the 
class of those where the parties cannot be 
said to have agreed upon the same thing in 
the same sense : (of The Oriental Bank Corpora- 
tion v. John Fleming (1), and Pollock and 
Mulla’s Indian Contract Act, 8rd Edition, 
pages 67 and 68). The question is, therefore, 
~eonfined to one whether this condition of Bill 
of Leading was duly communicated fo and 
accepted by the ship-owner. In this respect 
the case is somewhat similar to those genorally 
known as ticket cases, where a contract for 
the conveyance of a passenger, or for carriage 
or custody of goods, for reward, is made by 
the delivery to the passengers or owner of a 
ticket containing or referring fo special condi- 
tions limiting the undertaker’s liability, and 
nothing more is done to call attention to these 


(1) 8 B, 242 32 Ind. Des. (N. 8.) 163, 


conditions, As stated in Pollock and Mulla’s 
Indian Contract Act. pages 28 and 29, the law 
is that itis a question of fact whether the 
person faking the ticket had (or with ordinary 
intelligence would have) notice of the condi- 
tions, or at any rate that the other party was 
minded to contract only on special conditions 
to be ascertained from the ticket, In either 
of these cases his acceptance of the document 
without protest amounts to a tacit acceptance 
of the conditions, assuming them to relate to 
the matter of the contract, and to be of a more 
or less usual kind. In this case the evidence 
is that this form of Bill of Lading had been 
in use for several years and the ship-ownoer 
had also had his boats chartered by the plain- 
tiffs for some years through the same broker 
Narainji. The condition is not one pub in an 
unusual or unnoticeable place, but appears in 
the main body of the document, In my opinion, 
the ordinary rule applies that the shipowner 
could, with ordinary intelligence and care, 
have ascertained that this was a condition on 
which the plaintiffs were alone minded to 
charter his boats and that he must be taken 
fo have been aware of it. Even if tho defen- 
dants, his son and the broker, did not know 
English, still they had every means of ascer- 
taining the contents of the Bill of Lading. 
The recent case of Roe v. R. A. Naylor 
Ld. (2), is authority for holding that the de- 
fendants are bound by any conditions in the 
Bill of Lading, although they may not have 
read them or have known that the Bill of 
Lading contained any conditions. Numerous 
authorities could be cited to the same effect. 
The broker Narainji, ab any rate, can hardly 
not have been aware of this condition, and L 
do not believe his evidence to the contrary. It, 
as he says, they never bothered themselves 
about the terms of the Bill of Lading,his firm 
did so at their own risk. Bub, as already 
remarked, there is a presumption that bereally 
was aware of this condition, and even if the 
ship-owner did nob know of it, his broker's 
knowledge would bind him under sections 296 
and 229 of the Indian Contract Act. The 
condition in question was one material to the 
business in respect of which the broker was 
employed, so that notice of this condition 


a (1917) 1 K. B. a 86 L. J. K. B. 771; 116 


L. T. 542 ; 33 T. L. R, 2 
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should, under the ordinary rule, be imputed 
fio a principal (sf. Pollock and Mulla, page 
594), 


I hold, therefore, that the Bill of Lading 
evidences the terms of the contract between 
the parties and that no evidenee of any oral 
agreement varying this clause in the Bill of 
Lading is admissible in evidence under 
section 92 of the Evidence Act. The first part 
of issue No. 2 is, therefore, answered in the 
negative, ‘The second part is also answered in 
the negative for the reasons already given. 


On the third issue, the defendants’ contention 
is that it was necessary for them to carry 
cargo of the nature and amount of the iron 
sheets as the boat could not safely sail with 
only the Shook consigned by the plaintiffs, 
which were a light cargo. Some evidence has 
been given that ballast ofa heavier kind is 
neassary in the case of boats lila the “Kotia” 
in question. I do not, however, think it is 
necessary to decide whether this contention is 
correct, because, in any case, I think it is clear 
law that the defendants,if ballast were neces- 
sary, were not entitled to obtain other cargo 
for thab purpose in view of the condition in 
the Bill of Lading against carrying other cargo. 
The general rule is stated in Leggett’ s Charter 
Parties, page 381, as follows: “If the shipowner 
has contracted to carry a cargo which necessi- 
fates the use of ballast, he may engage heavy 
cargo, for which he is paid freight, instead of 
ballast, if the charterer is nob prejudiced by 
such cargo occupying more space than would 
be taken by the ballast, and leaves to the char- 
terer the full space of the vessel for his cargo 
or by its being injurious to the other cargo 
contracted for. 


“But where the option is given the char- 
terer of shiping two or more kinds of cargo 
aud he exercises his election by giving the ship 
a full and complete cargo of one or more kinds 
of the goods contracted for which are light, the 
shipowner cannot compel him to load other 
goods of those specified in the charter party, 
which are of a heavier nature in place of the 
ballast so as to earn further freight,” 


The case of Moorsom v. Page (3) on 
which the latter proposition is based, is referred 
to more in dedail in Abbott on Shipping, 11th 


(38) (1814) 15 R. R. 731 ; 4 Camp. 103. 
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Edition, pages 215, 216. And there a similar 
case of Irving v. Clegg (4), is also cited. In 
the latter case it was held that, even though 
the charterer undertook to ship 100 tons 
of rice or sugar to ballast the vassel, yet the 
Master was bound to supply any ballast still 
required and to suffer pro tanto a loss of 
freight. Here there is an express condition 
that the ship shall not carry other cargo ; 
and, therefore, if ballast was required in 
addition to the Shooks I think it is elear that it 
was defendant No. 1’s duty to ship more ballast 
for that purpose, and that he was not entitled 
to ship iron sheets for another merchant in 


lieu of ballast. I, therefore, answer the second WW 


part of issue No. 3 in the negative, 


On issue No. 4, the only evidence as to ihe 
alleged jettisoning of plaintiffs’ Shooks on 
account of storm is that given by the Tindal on 
commission and in his protest Ex. 16, He says 
that after leaving Bombay on the 9th of April, 
the storm arose when he was six days out; 
that at that time he was about 800 kos 
from Bambay ; that the wind was from tho 
westerly disrction and did not change 
during the storm; that he was blown in the 
southern direction, and thas he was on the 
west side of the course taken by steamers 
plying between Krrachi and Bomboy, about 
200 kos distant from it, There is an obvious 
motive for his saying that he was out of the 
course of steamers, as in thst case his evidence 
about the storm would be less open to test. 
And it certainly seems to me very imporbable 
that he would have been so far away from 
the coast. It is also difficult to understand 
why the westerly wind should have blown 
his boat to the south. No corroborative 
evidence bas been given, although, at any rate, 


some members of the crew could have beep. 


called; and in view of the Tindal being the only-~ 
witness on the point it is suspicious that defend- 
ants should not have produced him for exami- 
nation before this Court, but have had him 
examined on commission, in spite of the protest 
of the plainiiff’s Counsel. 


Defendant No, 2 has given some evidence 
as to the ship arriving at Karachi in a 


(4) yates 1 Bing. (N. 8.) 53 ; 4 M. & Scott, 572. 
a (N.B) O. P. 265 ; 41 B.R. 561; 131 E. R 
1037. 
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damaged state, ‘but has adduced no doou- 
mentary evidence as to any disbursement of 
expenses on that account. I donot think his 
and the Tindal’s evidence can, in the cireum- 
stances, be accepted as sufficiently reliable to 
justify the Court’s holding it proved that the 
jettisoning did take place as alleged by the 
Tindal. As stated by Abbott at page 526 
(frauds by purloining goods from the ship and 
then pretending that they were cast over in 
the hour of danger have led in all cases and in 
all countries to its being required of the 
Master that he should draw up an account of 


:Jetitison, and verify the same by the oath of 


mself and of somo of his crew, as soon as 
possible after his arrival at any port.) There 
is no reason to think that such frauds do not 
occur in country, and the Court must exercise 
due caution in accepting allegations of this 
kind, especially where (as here) the alleged 
storm was prior to the Monsoon period and is 
not supported by the meteorological reports, 


I therefore, answer issue No.4 by saying 
that the alleged jettisoning on account of storm 
is not proved. 

As regards the question of justification for 
jettisoning, Mr, Elphinston has urged that it 
should be shown, in any case, that the goods 
were properly stowed, and that there is no 
evidence to that effect. But, I think, plaintiffs 
would have given notice to defendants, if they 
wished tio raise this point, by cross-interrogato- 
ries or otherwise; and I do not think that 
the absence of evideence of this point 
can properly be charged against defendants. 
Assuming that they had succeeded as regards 
the main point, the presumption would be 
that the goods were properly stowed. 


Issue No. 5: It is now admitted that the 
defendant No. 2 is liable to the plaintiffs in 
view of Ex, 42. 


As regards issue No. 6, evidence has been 
given as to the calculations on which the claim 
is based, and I can see no sufficient reason for 
holding them erroneous, It has been urged 
that Rs, 118 on account of freight not paid to 
the defendants have been included in those 
oaloulations and should be deducted; but 
defendant No. 1 in his written statement says 
he will file a separate suit for the recovery of 
the balance of freight not yet paid and in view 
of this threat it may be treated as paid. The 


Bill of Lading also authorises the freight to 
be forfeited to the plaintiffs in the ciroum- 
stances which have arisen. I think, therefore, 
it has been rightly included in the caleulations. 
In any case, if only makes a difference of 
under Rs, 20, viz., 338 bundles at Rs. 5-120 
per 100. 

I accordingly pass a decree in favour of 
the plaintiffs against both defendants for 
Rs, 1, 161-12-9 as compensation for the 338 
bundles of Shooks short delivered, with interest 
on this amount at 6 per cent. per annum 
from date of suit to payment and costs of the 
suit, 


N. E. 0. Suit decreed, 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 2181 oF 1922 
April 17, 1924, 

Present :—Mr. Justice Martineau, 


PUNJAB NATIONAL BANK Lrp.— 
DEFENDANTS—~APPELLANTS 
versus 


BALKISHAN DAS AND ANOTHER— 
PLAINTIFF AND DEFENDANT — 
RESPONDENTS, 


Negotiable Instruments Act (XXVI of 1881) ss. 46, 50 
—Bill of eachange—Indorsement, effect of—-Delivery, 
conditional, effect of. 


Under seotion 50 of the Negotiable Instruments Act, 
indorsement of a negotiable instrument alone is not 
sufficient to transfer the property in the instrument 
to the indorses;in order to have that effect the 
indorsement must be followed by delivery, and 
section 46 of the Act provides that it may be shown 
that the instrument was delivered conditionally or 
for a special purpose only, and not for the purpose of 
transferring absolutely the property therein. 


Appeal against the decision of the District 
Judge, Karnal, dated the 19th July 1923. 


Lala Hargopal, for the Appellants, 


Lala Madan Gopal, Mr. Brij Lal, for 
Diwan Mehr Chand, and Mr. Shamair Chand, 
for the Respondents, 
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JUDGMENT .—This second appeal arises 
out of a suit brought ona Bill of Exchange 
drawn by the Punjab National Bank on the 
Calcutta Branch in favour of K. R. Chop 
& Co., who indorsed it to Thakur Lachman 
Singh & Co., who in turn indorsed it to the 
plaintiffs. The latter have been given a decree 
against the drawers and this has been affirmed 
by the District Judge. 


The first ground regarding the jurisdiction 
of the Courts has not been pressed, and it is 
the second ground on which arguments have 
been addressed to me, the contention for the 
appellants being that as the plaintiffs indorsed 
the Bill to Sheo Mukh Rai Lechmi Ram with- 
outi any express reservation they cannot 
maintain the suit. The Courts below have 
held that the plaintiffs have a locus stands 
because their indorsees have admitted that 
the Bill was sent fo them only for collection 
of the money on the plaintiffs’ behalf, and 
that the plaintiffs alone are entitled to the 
money. Counsel for the appellants relies on 
section 50 of the Negotiable Instruments Act, 
which provides that the endorsement of a 
negotiable instrument followed by delivery 
transfers to the indorsees the property therein, 
and be argues that under this section the 
property in the Bill passed to the plaintiffs’ 
indorsees, It is, however, to be observed that 
indorsement alone is not sufficient to transfer 
the property in a negotiable instrument to 
the indorsee, but that the indorsement must 
be followed by delivery, and section 46 pro- 
vides that it may be shown that the instru- 
ment was delivered conditionally or for a 
special purpose only, and not for the purpose 
of transferring absolutely the property therein. 
The Courts below having found that the Bill 
was delivered to Sheo Mukh Rai Lachmi Ram 
only as agents of the plaintiffs for the collec- 
tion of the money it must be held that the 
property in the Bill did not pass to them 
under section 50 of the Act, and that the 
plaintiffs are entitled to maintain the suit, 
There is no force in the other grounds of 
appeal and I dismiss the appeal with costs, 


Z. E. Appeal dismissed. 
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LAHORE HIGH COURT, 
SECOND OIVIL APPEAL No, 2469 or 1916. 
“November 8, 1922, 


Preseni :—~Mr. Justice LeRossignol and 
Mr. Justice Zafar Ali, . 


LAJJA RAM—DrErenpant—APPELLANT 
versus 


SHAMBHU NATH RAM SARUP, AND 
OTHERS— PLAINTIFFS —RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXIL, sk 
—Abatement—Death of respondent—Legal repre- 
sentatives not brought on record.—Separate shares-—Pro« 
porty—Appegh whether abates in toto—New plea. 


Plaintiffs sued for a declaration that defendant was 
not the owner of the house and land inysuit but had 
merely a life iuterest of them. The'defendant’s pleas 
were that he had been adopted by the widow of the 
last male owner with the consent of his reversioners 
and that as an adopted son he was full proprietor and 
plaintiffs’ suit was time-barred. The suit having been 
decreed by both the Courts below, the defendant ap- 
pled to the High Court. During the pendency of the 
appeal, one of the plaintifs died and his representa- 
tives were nob brought on the record within the sta- 
futory period: 


Heid, that as the plaintifis were not joint tenants of 
the property and each one had his separate share in 
if any one of them might has maintained the suit in 
respect of his own share and, therefore, the appeal did 
not abate as against all the plaintiffs. 


Second appeal from the decree of the Addi- 
tional District Judge, Karnal, dated the 
22nd June 1916, affirming that of the Junior 
Subordinate Judge, Karnal, dated the 28th 
February 1916, 


Mr. M. L. Puri, for the Appellant. 


Lala Sardha Ram and Lala Moti Sagar, 
R. B. for the Respondents, 


JUDGMENT,—Ladli Parshad, one of the 
plaintiffs-respondents, died more than six 
months ago and no application for impleading 
his representatives has yet been presented to 
this Court. The appeal abates admittedly 
against DLadli Parshad’s representatives, and 
for the respondents it is contended that it has 
abated against all the respondents, The suit 
was brought by all the plaintiffs for a declara- 
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that Lajja Ram was not the owner of the 
land and house in suit, but had merely a life 
interest in them. The plaintiffs are not 
joint tenants of the property in suit, but 
each one has his own separate share in it. 
Consequently, any one of them might have 
maintained the suit against the defendant 
in respect of his own share, and it fol- 
lows that the defendant may maintain the 
appeal against the surviving respondents- 
plaintiffs, 


A reference to the pedigree table appended 
_ to the judgment of the Court below shows that 
he defendant -appellant was the daughter's 
“son of Sita Ram, the last male owner of the 
property in suit, The plaintiffs are Sits Ram’s, 
brothers’ sons or grandsons, and the basis of 
their suit was that, on the death of Sita Ram's 
widow Musammat Kirpa Devi in 1900, Lalja 
Ram, defendant, succeeded to a life interest in 
Musammat Kirpa Devi's share and the plaint- 
iffs prayer was a declaration that Lalja Ram 
had only a life interest in the property and 
wasnot entitled to separate his share by 
partition. The defendants’ pleas were that 
he was the adopted son of Musammat Kirpa 
Devi who had made the adoption according to 
her husband’s Will and with the consent 
his reversionary heirs; t.e., the plaintiffs, that 
he was an absolute proprietor, and that the 
suit was time-barred. The first Court found 
that defendant No. 1 had no permanent pro- 
prietary rights and deoreed for the plaintiffs. 
On appeal to the District Judge the defend- 
ant wished to argue that even if it was not 
established that he was duly adopted by Mu- 
sammat Kirpa Devi, he was nevertheless en- 
titled to succeed Sita Ram as being his daugh- 
ter’s son, but the learned District Judge refus- 
ed to allow him to set upa new plea and 
diszaissed the appeal, 

In second appeal to this Court the first 
contention raised is that as a daughter's son 
the defendant was entitled to succeed to his 
grandfather Sita Ram. In the Trial Court, it 
would bave been quite simple for the defend- 
ant to defend his title on the plea that he 
was the direot heir of Sita Ram. He did not 
do so and we must take it that he did go ad- 
visedly, for itis asserted for the respondents 
before us that in the family of the parties a 
duaghter’s son has never been allowed to 
succeed, --Thatzbeing the case, we cannot, at 
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this late stage, allow the defendant to set up a 
plea, of which he failed to avail himself in the 
Trial Court. 


On the other hand, we are of the opinion 
that the appellant must succeed on his other 
pleas. Since 1900 he has been recorded as a 
full owner of his share in the joint estate and, 
as that is the case, the onus lies heavily on 
the plaintiffs to show that he has not the full 
ownership but only a limited interest. It is said 
that, under the Will executed in 1897 by 
Musammat Kirpa, Devi, defendant No. 1, was 
given a life interest only and that mutation on 
her death was carried out on the strength of 
that Will. In the mutation proceedings, how- 
ever, there is no mention of any limited in- 
terest. The Will itself is not fortheoming, the 
defendant alleges it was taken away by the 
plaintiffs and the plaintiffs suggest that it is 
being withheld by the defendant who, at the 
time of his grandmother's death in 1900, was 
a lad of five years of age. “he fact remains 
that since 1900 the defendant has been re- 
corded as a full owner of his share and the 
plaintiffs have been unable to prove that he 
was holding on anything but a full title, The 
suit was brought in 1915 more than twelve 
years after the mutation in defendant's 
favour and we must hold on that ground also 
that his status of a full proprietor is not open 
to challenge. 


We accordingly acospt the appeal and dis- 
miss plaintiffs’ suit with costs throughout. 


K.S. D. Appeal accepted. 
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ALLAHABAD HIGH COURT. 


FIRST CIVIL APPEALS No. 800 of 1918 AND 
582 oF 1919. 


January 25, 1999, 


Present :—Sir Grimwood Mears, 
Kt., Chief Justice, and Mr, Justice 
Banerjee, 


MUHAMMAD SHARIF KHAN— 
PLAINTIFF — APPELLANT 
VETSUS 


MUHAMMAD MOAZZUM ALI KHAN— 
DEFENDANT—~RESPONDENT, 


Promissory-note, suit om— Consideration, absence of 
—Burden of proof— Plaintiff, evidence of, disbelieved, 
effeet of, 


In a suit upon a pro-note where execution —is. not 
denied, the onus lies on the defendant to prove that no 
consideration had passed. Where, ‘however the pas- 
ing, of consideration is denied by the defeudant in 
his written staetment, and the plaintiff goes into the 
witness.box and ths result of his examination is such 
that he fails to establish the point which hs set out 
to make, namely, that he gave consideration for 
the pro-note and the Court is thus satisfied that 
he--did not give the consideration which he alleges, 
the defendant can avail himself of that and oan ask 
that the suit be dismissed. This. in no way, tren- 
ches upon the ordinary rule that the defendant 
must prove absenee of consideration if that is his case. 


Appeal against the decision of the Second 
Additional Sub-Judge, Aligarh, dated the 28rd 
‘August 1918, 

Messrs. Tej Bahadur Sapru, S.M. Sulaiman 
and Panna Lal, for the Appellant. 

My, Iqbal Ahmad, for the Respondent, 


JUDGMENT .—These two appeals have 
been heard together and can conveniently be 
dealt with in one judgment. The plaintiff, Kun- 
war Muhammad Shafi Khan claims, in the 
first case, suit No. 104 of 1918, the sum of 
Bs, 9,000 and interest and in the second case, 
the sum of Rs. 10,000 and interest against 
Kunwar Muhammad Moazzum Ali Khan, a 
young man, who at the time of the transac- 
tions, had recently attained his majority, 
According to the statement of the plaintiff he 
is a man of independent means and a 
very remote relation of the defendant, The 


defendant bas an elder brother, by name 
Kunwar Muhammad Makerram Ali Khan, 
Who is dead, and is the grandson of Nawab 
Sir Faiyaz “Ali Khan. He isa well-lmown 
Rais of Pahasuin the Bulandshahr District, 
There is reason to believe that the grandsons 
are regarded as his expectant heirs and the 
present recepients of his bounty. At the time 
of these transactions, the-Nawab was a gentle- 
man of about 65 years of age. The story as 
told by the plaintiff is, that he was approached 
by these two young men some time very early 
in July of 1915, with the request that he_ 
should lend them money. He stated that ket 
was not on good terms with the family of the 
defendants, that these two young men had 
no property, no money, no business, nothing 
at all except their expectations from their 
grandfather. He stated that he did not know 
why these two young men wanted to borrow 
this sum of Rs. 18,000 and his only 
reason for making the loan was relationship, 
The exact relationship was that the grand- 
father’s father’s sister's daughter was the 
mother of the plaintiff. Although, he says, 
that the relationship between their family 
and his was such, and is even now, that is in 
1919, that be could not visit their house, his 
hears was moved by this extremely remote 
relationship for the two young men who were 
already under the care of their grandfather, 
that he advanced to them on no security at all 
a sum of Rs. 18,000, The story does not end 
there, because, on the 15th December 1915, 
again moved by relationship, he advanced, 
according to his story, the further sum of 
Rs. 20,000 to these young men. He was un- 
able to tell the Court what possible legitimate 
use the young men could either have for the 
Rs. 18,000 and still more for the Rs. 20,000 
alleged to have been borrowed after so siiért 
an interval, The Suit No. 104 was in respect 
of the one-half share of the promissory-note 
of the 9th of July 1915, which he sought to 
recover from the younger brother, the elder 
having drifted into bankruptey. After that suit 
had been decided, an application was made 
that Suit No. 163 of 1938 should be 
decided before another Judge and Mr. Lal- 
Gopal Mukerji, who had decided the first 
case, very readily assented to the circum- 
stances surrounding the second promissory- 
note heing investigated by another Judge, and 
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consequently that second case was decided by 
Mr, Jagat Narain. The plaintiff, therefore, 
has had two opportunities of putting forward 
his claim. Both Courts have decided against 
him and when the judgments of both Courts 
are looked at, although they differ in form, 
yet, throughout both judgments, there runs a 
strong disbelief inthe honesty and truth of 
the plaintiff. We share that disbelief in 
honesty and truth, and we think both of these 
were most regrettable transactions for a man 
who put himself forward as a man of position 
_. to enter into with these young men, 


Fa The matter, however, must be carefully 
analysed and legal grounds must be shown 
for our view that both of these appeals must 
be dismissed. The plaintiff sued on a promis- 


sory-note, The defendant denied the exe- 
cution, denisd receipt of the consideration, 


and set up a story im paragraph 7 of the writ- 
ten statement, which we must accept as being 
regarded as a defence of fraud. The plaintiff 
went into the witness-box. At the moment 
the case opened, all that the plaintiff 
need haye done was to hava proved the execu- 

tion of the document sued upon, and if he had 
obtained an answer by the deféndant to an 
interrdgatory ‘that “the document bore the 
defendant's signature, then all that he “need 
have done was to have putin the document. 

But it happened to be necessary in this 
cate that the plaintiff himself should go into 

the witness-box fo prove that he actually 
saw the defendant put his name to the pro- 

missory-note in suit, and having commenced 
the story in the examination-in-chief and 

proved the execution, he asserted that he gave 
Rs, 18,000 in currency notes to these two 
young men, He was cross-examined on thas 
matter and both Judges disbelieved in the 
‘ist case that he had paid Rs, 18,000 to the 
young men, and, in the second case that he 
had paid Rs, 20,000, They did not believe 
that he had made a true statement about 
that matter. He swore that Rs. 20,000 were 
paid over. They certainly had extremely 
good grounds on which they could have come 
to that conclusion, because when he was asked 
if he kept account-books, he said that he 
did; “an account-book is kept at my place 
but notin a regular way. In my account- 
book, there is an entry of Rs, 18,000 having 
been advanced, The daily cash balance of 

I C—59 


my treasury is entered in the accounts. The 
sum which was lent was included in the cash 
balance. I cannot produce my accounts. The 
reason is that, in the first place, they are not 
in a regular form, and, secondly, because all 
public and private matters are entered in 
them and I do not want to disclose them,” 
Ifany thing more were needed to satisfy a 
Court as to the untruth of the statement 
which the plaintiff took upon himself to prove, 
namely, the giving of the consideration, it is 
to be found in the story of the money. He 
says that he had, in July 1918, lying in 
his house this large sum of money. He says 
that, in December, he had also Rs, 20,000 
lying in his house. It was not deposited in 
any Bank but was simply a dead weight in 
fhe house. From the evidence, it would 
appear that the amount was in rupees, 

because, he says: ‘In order to carry the 
money to Delhi, I got the cash changed into 
notes. I do not remember from whom I 
obtained the notes.” There was some evi- 
dence given to suggest that he himself was in 
debt and not likely to have so large a sum as 
Re, 18,000 and then Rs, 20,090 lying idle at 

his house, available for a transaction of this 

kind. We agree entirely with the views 

expressed i in the two judgments, and, though 

itis undoubted that the onus does. lie upon 

the defendant, in cases of this kind, to prove 

that no consideration was given, nevertheless, 

if a plaintiff when, asin this case, considera- 

tion was denied in the written statement, goes 

into the witness- box and if the result of his 

examination is such that he fails to establish 

the point which he set out to make, namely, 

that he gave the consideration, and the Court 

is thus satisfied that he did not give the 

consideration which he alleges, the defendant 

can avail himself of thatand has a right to a 
decree, This, in no way, trenches upon the 
ordinary rule that the defendant must prove 
absence of consideration, if that is bis case. 
The result, therefore, is that both these 
appeals must be dismissed with costs includ- 
ing fees on the higher scale. 


Z. E. Appeals dismissed 
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MAHOMED MOOSA ¥. KAZI TATEHULLAH 
SIND JUDICIAL COMMISSIONER'S 
i COURT. 


SECOND CIVIL APPEAL No. 3 oF 1916, 
August 21, 1923, 


Present :—Mr, Raymond, A. J. C., and Mr, 
Madgowkar, A. J. O. 


MAHOMED MOOSA AND OfTHERS—PLAINT- 
IFFS— APPELLANTS 
VerSUS 
KAZI FATHHULLAH AND OTHERS-— 
DEFENDANTS—RESPONDENTS, 


Morigage—Redemption suti—Morigagor's title—Re- 
demoption suit, nature of—Suit against auction-pur- 
chaser from morigagee—Limitation— Limitation Act 
(IX of 1908), Sch. I, Arts. 134, 144 and 148. 


A suit for redemption against an auction-purchaser, 
purchasing the right, title and interast of the mort- 
gage undor mistake that the mortgagee was the 
full owner of the property sold, is governed by 
Art, 148 and not by Art. 144 of Soh. I to the Limita- 
tion Act. 

Pandurang Balaji v. Dnyanu Balaji, 12 Ind. Cas. 
926 ; 36 B. 185; 13 Bom. L. R. 1169; Ram Piari v. 
Budhsain, 61 Ind. Oas. 546; 43 A. 164; 18A, L. J. 
995 ; 2 U. P. L. R. (A) 382, distinguished. 

A suit for redemption is not a auitfor possession 
pure and simple. [p 469, col. 1.] 

Article 134 of Soh.I tothe Limitation Actin 
terms applies to property purchased from the mort- 
gagee and not to the right, title and interest of the 
mortgagor purchased through Court at the instance 
of a cae against the mortgagee. [p. 468, 
col. 2.) * 


It is not open to the mortgagee to raise in a suit 
for redemption the question of the title of the mort- 
gagor from whom he obtained possession. [p. 469, 
col, 2.1. 

Bholanath Sen v. Balaram Das, TO Ind. Cas. 982; 
(1923) M. W. N. 595; 31 M. L. T. 306 ; (1922) A. I. R. 
(P. C.) 382 ; 27 O. W. N. 607 ; 18 L. W. 48 (P.O), fol- 
lowed. 

Appeal from the judgments and decrees of 
the District Judge, Sukkur, in First Appeals 
Nos. 141, 142 and 171 of 1911, dated the 13th 
October 1915, filed from the judgment and 
decree of fhe Sub-Judge, Shikarpur, in Suit No. 
1244 of 1908. 


Mr. Tolasing Khushalsing, for the Appel- 
lants. 

Messrs. T. G. Elphinston, Kimatrai Bhojraj, 
and Kewalram Jethanand, for the Respon- 
dents. 


JUDGMENT.—Thisisa suit for redemp- 
fion of a mortgage of 1852 by the deceased 
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mortgagor Suleman in favour of the deceased 
mortgagee Kazi Mahomed. The plaintiffs- 
appollants claim to be the heirs of the mort- 
gagor and their assignees. Defendants Nos. 
1—13 were purchasers of a portion of the 
mortgaged property from two sons of the 
deceased mortgagee. Defendants Nos, 14—17 
were the heirs of the deceased mortgagee who 
did not contest the suit. Defendants Nos. 
18—22 were the contesting heirs of the mort- 
gagee and are respondents Nos. 1—-5 in the 
present appeal. Defendant No. 23, respondent 
No. 6, claims through a purchase ata Court 
sale in 1876 of the 4/13ths of the mortgagee 
property, from the share of Abdulla, third son ~ 
of the deceased mortgagee. Defendants 

Nos, 24 and 25, respondentsiNos. 7 and 8, were 

joined during the suit as heirs of the deceased 

Emna, a daughter of the deceased mortgagor. 


The contesting defendants did not admit 
the mortgage ; denied the ownership of the 
deceased mortgagor; objected that the 
suit was bad for want of parties ; disput- 
ed the identity of the lands, and claim- 
ed that the suit was barred under Arti- 
cle 184 or 144 of the Indian Limitation 
Act. The prayer for accounts inthe trying 
Court was given up. The Court of first 
instance decreed the suit exceptin regard to 
the lands in the possession of defendants 
Nos. 1—13 as against whom it held the suit 
barred under Article 134, It held that the 
defendants Nos. 24 and 25 had no right to 
redeem, In first appeal, after remand for 
evidence on the last point, the District Court 
held that the last two defendants were entitl- 
ed fo redeem as heirs of the daughter of the 
mortgagor, and otherwise on facts confirmed 
the findings of the trying Court. But it held 
that the suit was barred as against respondent _ 
No, 6 under Article 134. The suit was ba 
for the absence of one Ali Akbar Shah, 
assignee of 1/8th share of fifteen plaintiffs, 
and, therefore, dismissed the suit, 


The plaintiffs appeal, respondents Nos. 1—5 
being, as said above, the original defendants 
Nos. 18—22, the contesting heirs and sons of 
the mortgagee, respondent No. 6 being 
defendant No. 23 above, and respondents 
Nos. 7 and 8 being defendants Nos, 24 
and 25. The suit was instituted in 1908 and 
was decided by the Sub-Judgein 1911 and 
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the first appeal was decided in 1915. Itis a 
matter forregret that the presenb second 
appeal of 1916 has been so long delayed in 
disposal. The death of one or the other of 
the numerous parties and the necessity of 
bringing their heirs upon the record are, how- 
ever, chiefly responsible for the delay. 

It was sought in second appeal to raise 
several questions of fact. Where, however, 
both fhe lower Courts have joined in 
concurrent findings of fact if is not open 
to the parties to raise them now, as, for 
_ instance, the identity of the mortgaged 
lands. These lands were not on the date 
of the mortgage all surveyed or cultivated, 
and were described with reference to the Canal 
Írom which they were irrigated by somewhat 
rough and ready boundaries. Both the Courts 
below have, however, gone very carefully into 
the question and have decided upon the 
materials before them. With that finding we 
see no reason to interfere. Similarly, on the 
question of the relationship of the plaintiffs- 
appellants who claim to be the heirs of the 
deceased mortgagor. 

Both the Courts held the mortgage proved 
on a certified copy of the mortgage-deed of 
1851. Its admissibility is impugned in appeal. 
Tt is usual in Sind, as in other parts of India, 
for the original mortgage-deed to be deposited 
with the mortgagee, His heirs were un- 
able or unwilling to produce it. Its existence 
was admitted by one of them in a previous 
suit for redemption in 1860. We agree, under 
these circumstances, that the certified copy of 
the registered deed of the mortgage is clearly 
admissible and both the Courts below were 
right in holding the mortgage proved. As to 
the persons now entitled to redeom, the vast 
majority of Mahomedans in Sind, particularly 
igthe Mufasil, apart from certain immigrant 
Mahomedan sects, such as, K hojas and Dowoodi 
Boras, are Sunnis, the mortgagor must be pre- 
sumed to be such, there is no evidence that he 
was a Shia, and the District Court was, there- 
fore, right in holding that the appellants and 
the respondents Nos, 7 and 8 were the heirs 
of the mortgagor and prima facie entitled to 
redeem, 

The history of the mortgaged lands is 
briefly as follows :— 

The deceased mortgagor Suleman had sold a 
half share and had mortgaged with possession 
the other half to the deceased Kazi Mahomed. 
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After his death Kazi Mahomed died leaving 
three sons and a daughter, In 1876 in exceu- 
tion of a money-decree against one of his sons 
Abdulla the 4/13ths share of Abdulla was put 
up to sale through Court and was purchased by 
the decree-bolder Lalehand who disposed of it 
by a Will to his widow. Lalchand’s brother 
Choithram, respondent No. 6, purchased the 
widow’s interest in it. In 1879 the other two 
sons of Kazi Mahomed went under management 
and in 1888 the manager passed sale-deeds in 
respect of certain portions of the property of 
these two sons to the original defendants 
Nos. 1-13, 


It was also contended for the defendants in 
first appeal that this litigation was begun 
through the instrumentality of one Chellaram 
at Shikarpur, that the plaintiffs had assigned a 
certain share of their claim to him, and that 
he was, therefore, a necessary party. The con- 
tention was not raised at the trial and was nob 
admitted by the plaintiffs-appellants, and fail- 
ed, but it succeeded in regard to Ali Akbar 
Shah, the learned District Judge holding that 
under a partnership deed Ex, 341 he was an 
assignee of 18th share and was a necessary 
party, under O. XXXIV. r. 1, Civil Procedure 
Code. We are of opinion that the Hx, 341 is 
not of itself sufficient to support the finding 
that the suit must fail in the absence of Ali 
Akbar Shah, 


The assignment, if any, between the plaint- 
iffs and Ali Akbar Shahis not in evidence, 
The document of partnership between third 
parties in para 11 recites: “ We of the first 
party have before this conveyed an undivided 
share of one-anna from purchase of eight- 
annas to Syed Main Ali Akbar Shah, Md. 
Syed Main Sufan Ali Shah, resident of Garhi 
Budhal Taluka Shikarpur. We will give him 
that share of one-anna from our share of 
eight-annas. The second party will not be 
responsible thereto,” 


This statement of itself is not clear on the 
point whether the plaintiffs were to give to 
Ali Akbar Shah his one-anna share after the 
plaintiffs of the first part had obtained their 
share of cight-annas from the Court, or whe- 
ther under the agreement beiween the plaint- 
iffs and Ali Akbar Shah the latter was the 
proper party to sue in respect of that one-anna 
share. On the materials as they stand, there- 
fore, Ali Akbar Shah might at the most be a 
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proper party but he is not proved to be a 
necesssary party under O. XXXIV, r, 1, Civil 
Procedure Code; Saduvalli v. Sodhashiv 
(1). This suit is properly constituted even in 
(Ali Akbar’s) absence and it cannot be dismiss- 
a that account: Shivubar v. Siddheswar 
2). 


The other party on whose sabsence respon- 
dents Nos. 1-5 relied for dismissal of the suit is 
the Manager of Encumbered Estates, But when 
the property of the mortgagee goes into man- 
agement the claim of the mortgagor can hardly 
be said tobe a claim “against the debtor 
of the property under management” within 
the meaning of the said Hnoumbered Estates 
Act. The claim for redemption is not a claim 
for possession adversely to the mortgagee, It is 
the mortgagee whether with or ‘without poss- 
ession who is the creditor and who, in default 
of payment of the amount due to him, has a 
claim against the property. We are not pre- 
pared to agree with the observations in Oka- 
karkhan v. Hetumat (8), that the test of such 
a claim is whether the assistance of a Court is 
required or not fo enforce it, 


The Courts are open fo every legal claim, 
But as the lands now claimed are not in the 
possession of fhe manager the latter is not a 
necessary party. Similarly, it is not shown 
that Chellaram was a necessary party. The 
suit is not, therefore, bad for want of necessary 
parties. 


The next question is as regards limitation. 
To the property purchased by defendants Nos, 
1-13 and of which‘they have been in possession 
since 1888 Article 134 of the Indian Limita- 
tion Act of 1877 clearly applies. The good faith 
whether of these defendants or of defendant 
No. 23 (respondent No. 6) is not challenged, 
The valuable consideration is also not disputed 
and it is, therefore, immaterial whether the 
Limitation Act of 1871 or that of 1877 applies. 
In regard to the purchase by respondent No. 6 
the 1-13th share of the daughter of the de- 
ceased mortgagee it is not shown to have eom- 
prised any portion of the mortgaged land. 
This sale may, therefore, be lelt oub of account. 
In respect of the 4-13ths share purchased by 


(1) b1 Ind. Oas. 928; 48 B.675; 21 Bom. L. R, 
9. ; 

(2) 63 Ind. Gas. 590; 46 B. 1009; 23 Bom. L., R. 
b. 

(9) 9 Sind Sadr. Court Sel. Dee. 33. 


iNDIAN CASES 


(1924 


this respondent through Court in 1876 and of 
which the manager subsequently effected a 
partition and handed over possession, the case 
is, however, different. That share admittedly 
comprises a portion of the mortgaged land and 
the question in regard to this is, whether, as 
contended for the appellant, Article 148 applies, 
or whother, as is contended for the respondent 
No. 6, Article 184 or 144 applies. 


It is now well established that Article 134 
in terms applies to property purchased from 
the mortgagee and not to the right, title and in- 
terest of the mortgagor purchased through 
Court at the instance of a decree-holder againsa 
the mortgagee: Kalidas v, Kanhaiya Lat (4), 
Ahmed v. Raman (5),Bhagwan v. Bhagwan (6), 
Sher Nath Singh v. Mahipal Singh (7), the deci- 
sion relied upon for the respondents Chintamont 
Mahapatro v. Sarup Se (8), was in respect of 
trust property and merely held that an auction- 
purchaser of such a property aba sale in execu- 
tion of a dearee against the trustee was not de- 
barred by section LO of the Limitation Act in 
relying upon limitation. The question whether 
Article 134 or 144 applied was left open, In the 
present cass the sale-certificate Ex, 194 un- 
doubtedly speaks of the property as‘ the follow- 
ing property of the defendants above-named ” 
and, “out of these, thirteen shares are owned 
by the defendants.” Neverthless, at the end it 
is recited that the plaintiffs, in the usual way 
have purchased all right and interest of the 
judgment-debtors in the “within mentioned 
property.” It appears, therefore, that it was the 
then plaintiff-deoree-holder who alleged that 
the property was of the ownership of the judg- 
ment-debtor Abdulla, son of the mortgagee, 
and purchased it himself evidently without 
enquiring from the Registration Office. It 
appears to us inadmissible, in these circum- 
stances, that a decree holder on such misfits 
or misrepresentation of his own by purchasing 
the rigbt, title and interest of the judgment- 
debtor-mortgagee could be in a better position 
than the latter as against the owner-mortgag- 
or in a suit for redemption and, therefore, 


(4) 110,191 at p. 131; 11 L A. 218; 8 Ind. Jur. 
688; 4 Bar, P. O. J. 578; 5 Ind. Deo. (N. 8S.) 839 
0 


(P. 0). 

(5) 25M. 99; 11 M. L. J. 328 (PF. B.). 

(6) 94.97; A. W. N. (1886) 308; & Ind. Deo. 
(N. 8.) 497 

(7) A. W. N. (1905) 56; 9 A. Tu. J. 4. 

(9) 150. 708; 7 Ind. Deo. (N. S.) 1052. 
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prima facie Article 148 would apply against 
him no less than against the mortgagee. 


The only question is whether the auction- 
purchaser is entitled to rely on Article 144, 
For the respondents reliance is placed on 
Pandurang v. Dnyanu Balaji (9) and Ram 
Piari v. Budhsain (10), The former case was 
in regard to trust property and the auction- 
purchaser was apparently a stranger purchaser 
and the sale certificate was unqualified. There 
was no question of the application of Article 
148 and the Court, therefore, held that the 
period of 12 years was applicable under Arti- 
sagle 144. The lattor case was a case of mort- 
gaged property and is more favourable to 
the contention for the respondents, It may 
perhaps be distinguished on two grounds, first, 
that the property after being purchased had 
changed hands, and (2) that there had been 
large and substantial constructions and addi- 
tions on the land in suit. At the same time, 
it appears to us that to give full effect to the 
view in that decision would be to extend the 


express words in Article 184 " purchased from ` 


the mortgagee ” beyond what the Legislature 
appears to have contemplated, In the present 
case, as we have already said above, it was the 
deceased plaintiff Lalchand, brother of the 
present respondents,who attached and brought 
the property to sale alleging absolute owner- 
ship of the judgment-debtor, son of the mort- 
gageo. But he himself purchased it and it is 
his brother who has taken it over from his 
widow under the Will. A suit for redemption 
is nob a suit for possession pure and simple 
Mulla Vittil Setti v. Kunhi (11). Taramiya v. 
Pir Saheb v. Shibeli Saheb (12). A suit for re- 
demption such as the present is expressly pro- 
vided for under Article 148 and the auction- 
Purchaser or his assignee or his brother can- 
abet, in the circumstances of the present case, 
reduce the period of sixty years to a period of 
twelve years by virtue of Article 144, which 
only applies to suits for possession of immove- 
able property or any interest therein not 
specially otherwise provided for, such as suits 


(9) 12 Ind. Gas. 926; 36 B. 185; 18 Bom. I. R. 

69. 

gue 61 are Oas. 546; 43 A. 164;18 A. D. J. 995 ; 2 
L. R. (AJ) 332. 


Tii 43 Ind. Cas. 31; 40 M. 1040 ; 38 M. L. J. 320 ; 
(1917) M. W. N. 609; 22 M. L. T. 236; 6 E. W. 464 


(F. B.). 
(12) 57 Ind. Gas. 568; 44 B. 614; 22 Bom. L. R. 802, 
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for redemption. The suit as against res- 
pondent No. 6 and the portion of the mort- 
gaged property in his possession is not, there- 
fore, barred. The so-called releases by the 
brothers of the judgment-debtor do not affect 
this conclusion and need not, therefore, be 
considered. Similarly, in respect of the prop- 
erty which after the partition by the 
manager remained in possession of the heirs 
of the mortgagor, for the reasons already 
stated in considering the question whether 
the Manager was a necessary party, the suit is 
not barred, 


It was sought for the respondents to raise 
the question of title of the original mort- 
gagor Suleman to the property. It is 
not, however, open to the mortgagee to 
resist redemption on that ground. It is not 
open to the mortgagor to object to the 
passing of the usual mortgage-deoree against 
the mortgaged property on the ground that 
they do not belong to him. As was held 
by the Privy Council in the very recent case 
of Bholanath v. Balaram Das (13). No more 
is it open to the mortgagee to raiseina suit 
for redemption the question of the title of the 
mortgagor from whom he obtained possession. 
Nor is there any question of partial redemp- 
tion here or of the equities for or against it, 


This substantially disposes of the present 
appeal. We set aside the decree of the Dis- 
triot Court dismissing the suit, and grant the 
appellants and respondents Nos.7 and 8, a 
decree modifying the deores of the Court of 
the first instanca as suggested by the learned 
District Judge in case his view thai the suit 
was bad for non-joinder of Ali Akbar Shah 
was seb aside and adding to it redemption of 
the lands in the possession of the respondent 
No, 6, the total lands allowed to be redeemed 
being shown in the accompanying schedule, 
Respondents Nos. 1 to 6 must pay the costs 
of the appellants throughout’ except costs of 
the appeal by the appellants in the District 
Court in regard to the lands in the possession 
of defendants Nos. 1 to 13. 


N. E. Appeal accepted. 


(18) 70 Ind. Cas. 982; (1923) M, W. N. 525; 81 M. 
L. T. 806; (1922) A. I, R. (P, C.) 383; 27 0. W. N. 607; 
18 L. W. 48 (P. O.). 
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RAGHUNANDAN SINGH V. MULAK RAJ SINGH 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 458 oF 1921. 
December 15, 1922, 


Present :—Mr, Justice Rafique and Mr, Justice 
Piggot. 


RAGHUNANDAN SINGH—DEFENDANT— 
APPELLANT 


Versus 


MULAK RAJ SINGH AND ANOTHER— 
i PLAINTIFFS——RESPONDENTS, 


Cusiom—Pre-emption—Wajib-ul-arz, entry in, in- 
terpretation of—Mabal including shares in different 
villages —Go-sharers in thoks, position of. 

A certain mahal included shares in sixteen different 
villages, and a single wajib-ul-ars was drawn up for 
the entire mahal. The pre-emptive clause of the 
wajib-wl-are placed persons entitled to claim pre-emp- 
tion in three categories, vis., near oo-sharers, co-shar- 
ers in the same thok as the vendor, and co-sharers in 
thoks other than that of the vendor : 

Heid, ().) that for purposes of pre-emption the whole 
mahal must bo treated asa single unit and every 
ihok appertaining to the mahal in whatever village it 
may be situated was a thok of the mahal ; 

(2) that under the third clause of the wajib-ul-arz 
no prefersnce was given to co-sharers who shared in 
the proprietary rights in thoks other than that of the 
vendor but in the same village as the vendor, as 
against co-sharers in thoks other than that of the 

, Vendor situated in different villages. 


Appeal from a decree of the District Judge, 
Azamgarh, dated the 23rd December 1920, 


Mr. K.N. Katju, for the Appellant. 
Mr, P, L, Banerji, for the Respondents. 


JUDGMENT .—The two appeals before us 
are by the vendee-defendant against decrees 
passed in favour of rival pre-emptors in res- 
pect of a single transfer by way of sale. he 
point upon which the two Courts below have 
differed is in reality a simple one. It depends 
upon the very peculiar constitution of the 
mahal to which the share which was the sub- 
ject-matter of the transfer sought to be pre- 
empted appertains, This mahal, known as 
mahal Lalman, includes shares in sixteen 
different villages. A single wajib-ul-arzs was 
drawn up for the entire mahal. In the re- 
cords of proprietary rights drawn up for each 
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of the sixteen villages there is a separate 
specification of the co-sharers in muhal Lal- 
man and these co-shares are assigned to differ- 
ent thoks in each particular village. The 
transfer with which we are concerned includ- 
ed fractional shares in six different villages. 
The pre-emptive clause of the Wajib-ul-ars 
placed persons entitled to claim pre-emption 
in three categories,—near co-sharers,co-sharers 
in the same thok as the vendor, and co-sharers 
in thoks other than that of the vendor, It 
has been finally determined by the Courts 
below that neither the yvendee nor the pre- 
emptor falls in the category of near co-sharertgg: 
and we have not been asked to re-consider that’ 
finding, Admittedly, neither the pre-emptor nor 
the vendee isa co-sharerin the same thok 
with the vendor. The Trial Court held that 
both fell in the third category of co-sharers in 
thoks other than that of the vendor, and on 
the basis of this finding dismissed both the 
claims for pre-emption. The lower Appellate 
Court has based its decision upon reasoning 
which we do not find it easy to follow even 
after hearing a full exposition of the point 
from the learned Counsel who represents the 
respondents. It seems to us to enter into 
metaphysical speculations which should not 
be permitted to influence the decision of the 
plain question now before the Court. That 
question is whether the vendee, as well as 
the pre-emptor does: or does not fall under 
thie category of being a co-sharer in mahal 
Lalman, holding a share in a thok other than . 
the thok of the vendor. It seem to us that 
this question can only be answered in the 
affirmative. The learned District Judge has 
found that in one village only, namely Mohi- 
uddinpura, are the names of the vendee and 
the pre-emptors to be found in the record of 
proprietary rights as co-sharers in thoks otha 
than that of the vendors. In the remaining 
five villages affeated by this sale-deed the 
pre-emptors appear as co-sharers in thoks other 
than that of the vendor while the name of the 
vendee does not appear at all. If, however, it 
be conceded, as if must be, that the Record of 
Rights on the basis of which pre-emption is 
claimed was drawn up for the mahal Lalman 
considered as a single unit, if follows that 
every thok appertaining to that mahal,in what - 
ever Village it may be situated, is a thok of 
mahal Lalman, The learned District Judge 
has really inserted a fourth category in the 
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Record of Rights between the second and the 
third, He thinks that it must bave been 
intended to give preference to co-sharers who 
shared in the proprietary rights in thoks other 
than that of the vendor, but in the same vil- 
lage asthe vendor, as against co-sLarers in 
thoks other than that of the vendor situated 
in different villages. We can only say that, 
whatever the reasons for it may be, the 
wajib-ul-arz does not contain such a category 
and we are unable fo read any such category 
into the specification therein given. We, 
therefore, accept these appeals and set aside 

-pibe decree of the lower Appellate Court and 
restore those of the Court of first instance, 
with costs in favour of the defendant, Raghu- 
nandan Singh, throughout, including in this 
Court fees on the higher scale, 


Z. E. Appeals allowed. 
NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 


MISCELLANEOUS CIVIL APPBAL No, 10 oF 


December 21, 1928, 


Present :—Mr, Baker, Offg, J. C., and Mr. 
Prideaux, A. J. O. 


SONBA—APPLICANT—APPELLANT 
versus 
NARAYAN— NON-APPLIOANT— RESPONDENT, 


Guardians and Wards Act (VIII of 1890), ss. 29, 47— 
Order sanctioning sal: of minor's property Review, 
power of Appeal, whether lies. 


An appeal lies under section 47 of the Guardians 
and Wards Act against an order of the District Judge 
reviewing his own previous order sanctioning a sale 
of the minor’s property. 


Lachmi Prasad v. Baldeo Dube, 44 A. 458; 20 A. I. 
J. 890 ; (1928) A. I. R. (A) 14, distinguished. 


It is open to a District Judge inthe interests of a 
minor, to review his own order sanctioning a sale of 
the minor's property. 
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. Babu Ram v. Said-un-nissa, 20 Ind, Cas. 918 ; 35 A. 
499; 11 A. L. J. 783; Prem Sukhdas v. Lachmi Tewari, 
46 Ind. Cas. 542, distinguished, 


Chhitar Mal v. Jagannath Prasad, 29 A. 213834 A. 
L. J..24 ; A. W. N. (1907) 25; Nagardus Vachraj v. 
Anandrao Bhat, 31 B. 590 ; 9 Bom. L. R. 495; Sultan 
Singh v. Hashmat Ullah, 29 Ind. Cas. 804; 109 P. R. 
1915 ; 119 P. W, R. 1915 ; 33 P.L R. 1916, relied on. 


Appeal from the order of the District Judge, 
Nagpur, dated the 22nd April 1921, in 
Mis, Judicial Case No. 80 of 1991, 


Dr, H. S. Gour, for the Appellant. 


Sir B. K, Bose and Mr, M. B. Niyogi, for 
the Respondent. 


JUDGMENT.—Govindrao Badkas, a plea- 
der of Nagpur, died some years ago, leaving a 
minor daughter named Manorama. Mst, 
Radbabai was made guardian of the girl’s 
person and Vishwanath Sadasheo Anekar, 
pleader of Khamgaon, was appointed guardian 
of her property. The latter on the 4th of 
January 1999 applied to the Court for permis- 
sion to sell an eight-annas share in mouza 
Saonga belonging to the minor, the object of 
the sale being to pay off debts due by the de- 
ceased father. He stated in his application 
that he had agreed on 3rd January 1922 to sell 
the said half share to Sonba Patel for 
Rs. 37,500 and he asked for permission to 
execute a sale-deed in Sonba Patel’s favour, 
We quote in full the following order passed 
on the 7th January 1922 on this application. 
It is as follows :— 


“Guardian of minor Manorama has ap- 
plied for permission to sell minor’s interest 
in mouza Saonga for Rs, 87,500 to 
enable him to pay off the debts incurred 
by minor’s deceased father Govindrao 
Badkas. I am satisfied that the sale 
is inevitable and is fully supported by 
legal necessity and I, therefore, accord my 
sanction to the same. Draft of the sale- 
deed should be pub up for my approval 
before execution of the sale-deed by the 
guardian,” 


No sale-deed was, however, executed in 
accordance with the above order, the reason 
for the delay being that the guardian had to 
apply to the Collector for sanction to sell culti- 
vating rights in the sir appertaining to Mano- 
rama’s share of mouza Saonga. On the 21st 
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of January 1922 Sitaram Patel, the owner of 
the other half share in the village, applied to 
the Court to allow him to purchase the minor’s 
eight-annas share for Rs, 42,000, and on the 
1st of February 1922 Narayan, son of Raghoba 
Patel, also applied to the Court stating that 
ho was willing fo purchase the girl’s share 
for Rs. 40,000. Sonba Patel was told of 
these applications and the statements of the 
parties were recorded on the Ist of April 1922, 
On that date Sitaram and Narayan Patel offer- 
ed Rs, 46,000 for Manorama’s share, Sonba 
raised his bid to Rs. 45,500 without prejudice to 
his rights under the contract, dated 8rd Janu- 
ary 1922 entered into by him with the guard- 
ian of the property. He refused to give more 
for the share, Sitaram and Narain deposited 
Rs, 46,000 in Court, 


The lower Court holds that ina case like 
the present it was not bound by the order 
sanctioning the sale to “onba but that in the 
interest of the minor it was bound to accept 
the highest offer after buving given Sonba a 
chance of buying at the same price, 


It is argued here that the District Judge 
did not set the sale to Sonb:. aside. But though 
there was an order sanctioning the sale it 
is obvious that the document that would 
evidence that sale had not been executed and 
no real sale had taken place. It is contended 
that, under section 48 of Act VIII of 1890, the 
District Judge’s order sanctioning the sale to 
the appellant was final and not open to review 
or revision by the Districts Judge. He was 
functus officio once having passed the order. 
The order, if is argued, might be open to 
revision in this Court but could not be changed 
by the District Judge himself. Weare refer- 
red to the following cases : Babu Ram v. Said- 
ud-Nissa (1) and Prem Sukhdas v. Lachmi 
Tewari (2) but in the latter case the sale-deed 
had been executed and registered before the 
District Judge changed his mind. Under 
section 29 of the Acta guardian is bound to 
get the sanction of the Court for sale and he 
got the general sanction on the 21st Septem- 
ber 1921 before he could sell either Kanti or 
Saonga to pay off the debts of the minor’s de- 
ceased father. He then had to negotiate and 
on the 7th January 1922, having found a pur- 


(1) 20 Ind. Oas. 916; 85 A. 499; 11 A. L. J. 783, 
(2) 46 Ind, Oas. 542. 
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chaser, placed the matter again before the 
Court, and the sale was then sanctioned, 


It is contended for respondents that 
Sonba’s caso had not advanced beyond an 
agreement to convey, the document not being 
executed, and that the transaction was ina 
preliminary stage where it was open to the 
District Judge to resilo from his former sane- 
tion. It is also contended that no appeal lies. 
Lachmi Prasad v. Baldeo Dube (3) tis quoted 
in support of the last contention, but that 
case merely lays down that no appeal 
lies from an order passed under section 80 of 
the Guardians and Wards Act. It seems to iat” 
that under section 47 an appeal does lie 
in the present case. Wo are of opinion that 
the District Judge was, in the interest of the 
minor, competent to review his own order. 
There is authority for this proposition: see 
Chhitar Mal v. Jagan Nath Prasad (4), Nagar- 
das Vachraj v. Anandrao Bhai (5) and Sultan 
Singh v. Hashmat Ullah (6), The District 
Judge had, when he first sanctioned the sale 
of the half share of the village to Sonba, 
obviously made no attempt to ascertain the 
real value of that half share or what could 
be obtained in the open market for it, The 
87,000 rupees was nob even approximately 
the correct figure, and we think, looking to the 
detriment that would acorue to the minor if 
the first order had been sustained, that the 
District Judge was right in accepting the offer of 
the highest bidder. A belated offer is made 
in this Court by the appellant that he is 
willing to pay Rs. 47,000 for the property, 
but this is far too late. His former offer of 
Rs, 45,500 was a conditional offer and the 
Judge was within his rights in refusing it, The 
result is that this appeal fails and is dismissed 


with costs, The appellant will pay the zres- 
pondentes’ costs, vA- 
Z. E. Appeal dismissed. 


(B) 44 A. 468; 20 A, L. J.,890 ; (1998) A. I. R. (AJ 


4. 

(4) 29 A. 918; 4 A. TL. J. 24; A. W. N. (1907) 28. 
(5), 31 B. 690; 9 Bom. L. R. 495. 

(6) 29 Ind. Oas. 804; 109 P. R. 1915; 119 P. 
W. R. 1918; 86 P. L. R. 1916. 
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MAHOMED ISMAIL KHAN V. HASAN ALI KHAN 


ALLAHABAD HIGH COURT. 


FIRST CIVIL APPRAL No, 168 oF 1919, 
January 3, 1922, 


Present :—Mr. Justice Rafique and Mr. Justice 
Lindsay. 


MAHOMED ISMAIL KHAN-—PLAINTIFE-— 
APPELLANT 


versus 


5. HASAN ALI KHAN AND ANOTHER—~ 
° DEFENDANTS-——-RESPONDENTS. 


Broach of contract— Sale of goods Mutual obligations 
—Burden of proof. 


In a case arising out of the breach of a contract for 
the sale of goods, in which there are mutual obliga- 
tions on the parties, itis forthe plaintiff to show 
that on the date fixed for performanca of the contract 
he was ready and willing to psrform his part of the 
contract. If he is the purchaser it may not be neces- 
sary for him to prove that he made an actual tender 
of the money, but itis incumbent on him to show 
that he had made arrangements for the purchase- 
money and wasin a position to hand it over to the 
defendant as soon as he was satisfied that the bulk of 
the goods was in accordance with the sample and 
that everything was satisfactory. [p. 477, ool. 1.] 


Appeal from the decision of the Sub-Judga, 
Meerut, dated the 80th January 1919. 


Messrs, Tej Bahadur Sapru and Surendra 
Nath Sen and Iqbal Ahmed, for the Appellant, 


Mr. S. Sulaiman, for the Respondents, 


JUDGMENT. —The plaintiff, Mohamad 
Ismail Khan, who has died since the institu- 
tion of the suit and is now represented by his 
¥airs, brought the suit, out of which this ep- 
peal has arisen, to recover Rs, 9,000 odd by 
way of damages for breach of contract. 


There were two defendants in the case (1) 
Hasan Ali Khan (2) Najirulla Khan, 


Briefly put, the case for the plaintiff was 
that, on or about the 14th September 1916, 
he entered into a contract with the first defen- 
dant for the purchase of a quantity of indigo 
ab the rate of Rs, 200 per factory maund, 
The agreement between the parties was that 
the indigo should be delivered to the plaintiff 
about the end of October, The case for the 
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plaintiff was that, on the 7th of November 
1916, the defendant, Hasan Ali Khan, refused 
to give him delivery, thereby breaking the 
contract. 


It may be mentioned here that the seeond 
defendant was more or less a nominal defend- 
ant in the case. Heis the servant of the 
first defendant and is said to have been a part- 
ner in the indigo business to the extent of a 
one-anna share, 


The defence 
namely :— 


(1) that there was no complete contract 
between the defendants and the plaintiff, 
and 


(2) that, if there was a contract between 
the parties, the defendants had not been guilty 
of breach of contract, but, on the other hand, 
the plaintiff himself had made default. 

The learned Subordinate Judge seems to 
have been of opinion that there was no com- 
plete contract between the parties. He tfur- 
ther held in the defendants’ favour that, if 
there was a contract, the party in default was 
the plaintiff himself who was, therefore, not 
entitled to recover, 


raises two main pleas, 


In appeal here, the case which was 
raised by way of defence to the effect that 
there was no complete contract between the 
parties, has been abandoned and rightly so. 
There can be no doubt whatever on the evi- 
dence in the case that a contract was entered 
into between these parties on the 14th 
September 1916, for the sale and purchase of 
indigo, 


The necessary facts are all admitted in the 
statement made by the first defendant when 
he was examined asa witnessin Court and 
the letters which passed between tho parties 
amply prove that there was a contract made 
between them on the date above mentioned. 

There can, indeed be no doubt that the 
first defendant seems to have desired that 
the terms of the contract should be reduced 
to writing. He seems further to have desired 
that a substantial sam of money should be 
deposited with him as earnest-money, and it 
was because the plaintiff had refused to reduce 
the contract to writing and to supply the 
Rs. 2,000 demanded by way of earnest-money, 
that the plea was put forward to the effeot 
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that the contrach between the parties was not 
complete, 


We need say nothing more about this part 
of the ease, If the first defendant desired to 
have any special terms made after the date 
upon which the contract was entered into, 
that would not affect the contractual relations 
already established between the parties, 


The only question, therefore, with which 
we have to deal is, whether the plaintiff him- 
self was in fault or whether the defendant 
wrongfully refused to give the delivery and 
was thereby guilty of breach of contract. 

It appears that, in the month of September 
when the contract was made, the indigo 
which was the subject-matter of the bar- 
gain between ‘the parties, had just been 
manufactured. It was not possible at that 
time to fix a definite date for delivery 
before the manufactured cakes had been dried. 
It was not possible at the time the parties 
entered into the contract to fix any definite 
time by which the drying process would be 
complete. Consequently, it must be taken 
that, under the arrangement come to between 
the parties, it wasfor the first defendant to 
fix the date of delivery. He was in charge of 
the indigo which was stored in his Factory 
and he was responsible for getting the indigo 
into markétable condition. He was further 
under an obligation to see that the indigo was 
properly packed. 

There can, we think, be no doubt that at 
the time the contract was made, a sample of 
the indigo was given fo the plaintiff. Con- 
sequently, when the time for delivery came, it 
was the plaintiff’s right to hayo an inspection 
of the indigo which was being offered to him, 
so that he might compare itin bulk with the 
sample which wasin his possession. Lastly, 
ib is clear that, on the terms of the contract, 
the plaintiff was under an obligation to pay 
for this indigo at the time of delivery. The 
amount in question was about Rs, 11,000. 


We have been referred to certain letters 
which passed between the parties from the 
middle of September till the beginning of 
November. We do not propose to discuss this 
correspondence. If is sufficient to say that it 
appears that the parties were not disposed to 
trust each other regarding the fulfilment of 
the congract. Each party seems to have re- 


garded the other with suspicion and, in shor, 
they seem to' have been dealing with each 
other at arm’s length, 


On the 1st' November 1916 the defendant 
wrote a letter, Exhibit 6, page 80 of the ap- 
pellant’s book, informing the plaintiff that the 
goods would be ready for delivery at the Fac- 
tory at Chidauli on fhe 15th November 1916. 
The plaintiff was asked to attend at the Fac- 
tory on that date, either in person or through 
a karinda and to bring with him a sum of 
Rs. 11,000, the approximate value of the goods 
In this letter the defendant, Hasan Ali Khan, . 
wrote that, if the plaintiff did not appear on: 4< 
the date in question or send an agent, he 
would hold the plaintiff liable for a breach of 
contract and would arrange otherwise for the 
disposal of his goods, 


The plaintiff replied to this letter by a 
letter dated the 4th November 1916, He took 
up a controversial attitude over the matter 
and said that be did not understand what the 
first defendant meant by saying that the time 
for delivery had been fixed. He disputed this 
statement and said that no time had been fix- 
ed for delivery nor was it possible that any 
time could be fixed because the indigo could 
not be weighed until it was in a dry state. In 
this letter, moreover, the plaintiff wrote to 
the defendant that the latter’s indigo was not 
yet dry and he suggested that nothing more 
should be dons until the plaintiff himself had 
seen the indigo and was satisfied that it was 
in a dry condition. We may say here that it 
is not apparent how the plaintiff could possi- 
bly know whether the indigo which was 
lying in the; Factory was or was notin a 
dry state. His statement that it was not fit 
for delivery seems to have been based on some 
inferences which he drow from the state B> 
indigo in some other Factories of which he 
professed to have some knowledge. 


The plaintiff admittedly did not attend at 
the Factory at Chidauli on the 5th November 
1916. When he was cross-examined on this 
point and asked to explain, his answer was that 
he did not go to the Factory on the date in ques- 
tion because he had no time. He admittedly 
turned up in the village of Chidauli late in the 
evening, on the 6th and, on the Tih, he ap- 
pears to have: written a letter or two to the 
defendant, | 
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The defendant admitted that he had receiv- 
ed one of these letbers and stated in Court 
that he had sent an answer to the plaintiff, a 
copy of which is on the record (Exhibit D), 
The plaintiff, in his turn, denied ever having 
received this letter. 


In his cross-examination, the plaintiff ad- 
mitted that when he went to Chidauli on 
the 6th November, he had no money with 
him. His statement in Court was that the 
defendant bad asked him to send the money 
in notes after weighment of the goods 
_ had been made. This latter statement, ib may 
>be observed, does nob appear to be true, for it 
is in direct conflict with what had been stated 
by the first defendant in his letter of the 1st 
November, in which he insisted that the pur- 
chase-money, namely, Rs. 11,000, should be 
brought to the Factory on the 5th November. 


The plaintiff remained in Chidauli the night 
of the 6th, the whole of the 7th of November 
and left there on the morning of the 8th of 
November. It is an admitted fact that all 
this time he never went near the first defend- 
ant’s Factory although the evidence shows ib 
is situated only a hundred yards from the 
house in which the plaintiff was staying. 


The plaintiff was cross-examined on this 
point and said that he would have weighed 
the indigo if he had known that it was in 
a dry condition, He went on to say that 
the defendant did not show him the in- 
digo, and he seems to have put forward 
this as an excuse for-not taking delivery. 
With regard to this, it may well be asked how 
the defendant could have shown the plaintiff 
the indigo when the latter refused fo go near 
the Factory. The plaintiff added by way of 
explanation that he did not care to come to 
the Factory because he and the defendant 
were not on good terms after the correspond- 
ence which had passed between them. 


As opposed to this, we have the sworn state- 
ment of the first defendant whose story is to 
the effect that, after sending the letter of the 
lst November 1916, he went to the Factory 
at Chidauli on the 5th and was ready to give 
delivery to the plaintiff whenever he came. 
The plaintiff failed to appear on the 5th or on 
the 6th, and the story is that, in these cireum- 
stances, the first defendant came to the con- 
clusion that the plaintiff did not intend to 


take delivery. The defendant, therefore, be- 
gan packing up the indigo in lines. He admits 
that he met the plaintiff ab dinner on the 
evening of the 7th at the house of a common 
friend, one Raham Ali, and he deposed to a 
certain conversation which he had with the 
plaintiff- conversation which the plaintiff 
denies. 


We have onthe record the statement of 
Raham Ali, the gentleman at whose house 
both the parties dined on the night of the 
7th of November. We have no reason to 


` doubt the truth of the statement made by 


Raham Ali in Court. He seems to have been a 
friend of both parties. Raham Ali knew about 
the indigo business which was being carried 
on at Chidauli and he states that when the 
first defendant came to Chidauli on the 5th of 
November, indigo cakes were dry and ready 
for packing. The witness himself saw some 
of the packing done and he states definitely 
that he examined the goods and found thas 
the cakes were ina dry condition. Speaking 
about the visit of the plaintiff, he deposes 
that the plaintiff wrote a letter which he sent 
to the first defendant by one Mahfuz Ali and 
he further swears that Mahfuz Ali brought a 
reply to his letter. In addition to this, the 
witness stated that, im consequence of a 
request made to him by the first defendant, he 
spoke to the plaintiff Mahomed Ismail about 
taking delivery of the indigo. The witness 
swears that when this message was given to 
the plaintiff, the latter said that he would 
have the indigo weighed and that the money 
would be paid on the date fixed for payment. 
The plaintiff further added that he had 
brought no money at that time and he con- 
cluded by saying that if the first defendant 
refused to deliver the indigo, he would “see 
to it.” In other words, he threatened to 
fake proceedings against the first defendant. 


We have no doubt at all, on the statement 
of this witness Raham Ali, that, on the 5th of 
November, the indigo in the defendant’s 
Factory was ready for delivery and in good 
marketable condition, There is no foundation 
whatever for the position taken up by the 
plaintiff, namely, that the indigo could not, 
on that date, have been in a fit condition for 
packing on account of ifs being wet, As we 
have said, the plaintiff bad no personal 
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knowledge whatever of the state of the indigo 
inside the Factory for he never went near it, 


We have also mentioned a letter, Exhibit 
D, which was admitted in evidence in the 
Court below. This is an offige copy of the 
letter which the first defendant says he sont 
to the plaintiff on the 7th November 1916. 
It has been objected before us that this docu- 
ment ought not to have been received in evi- 
dence as it was produced at a late stage of the 
ease, The record shows that the other docu- 
ments in the case were filed on the 6th April 
1917. This document, on the other band, was 
not put into Court till the 19th December 
1917, the date on which the witnesses began 
to be examined, It is apparent, however, that 
before this, 4.8., in the month of July, the de- 
fendant had called upon the plaintiff to pro- 
duce the original letter of which Exhibit D 
was a copy. The record shows that this notice 
was served upon the plaintiff's Counsel and 
there is nothing to show that the document 
was brought to Court, In fact, from what 
the plaintiff himself afterwards stated in 
the evidence, the dooument could not have 
been: brought + to Court on the assumption 
that the plaintiff's statement is true, for his 
story is that he never got any such letter. 
We do not believe the story for the plaintiff 
on this point. We have the statement of 
Rahman Ali that when a letter was sent to 
the defendant on the morning of the 7th of 
November, a reply to that letter was “brought 
by Mahfuz Ali; the messenger Mahfuz Ali 
was examined and, when making his state- 
ment regarding this particular incident, he 
stated that he took the letter to the defendant 
in the morning and came back with a letter. 
He at once withdrew his latter statement and 
said that he got no letter from the defendant, 
saying that he had made a mistake in stating 
that an answerihad been given to him by the 
defendant, We think we may safely take it 
that, asa matter of fact, the first defendant 
did reply to the letter sent by the plaintiff 
onthe morning of the 7th November, and 
that Exhibit D represents the contents of the 
letter which was seni by defendant No, 1, 
If that letter is acted upon, if seems to 
us to be abundantly clear that the defend- 
ant offered delivery of the goods on the 
7th of November. In this letter he says that 
he had been waiting for the plaintiff for two 


days and that he had lost all hopes of the 
plaintiff taking delivery and had, therefore, 
begun to pack the indigo up with the object 
of sending it:to Khurja, He, however, offered 
the plaintiff another opportunity of taking 
delivery and said that he might examine the 
indigo which was already packed and inspect 
the indigo which had not been put into the 
boxes, He intimated that delivery would be 
on the spot but only on condition that the 
plaintiff brought the money with him. 


We have to chose, therefore, between these 
conflicting stories told by the plaintiff on the _ 
one hand, andthe first defendant, on the < 
other, and, after a careful consideration of all 
the evidence, we hold that the story of the 
defendant ought to be accepted. It is, we 
think, supported in very material particulars 
by the testimony of the witness Raham Ali 
whose bona fides we have no reason to suspect, 


It has been urged upon us with con- 
siderable force that the probabilities are 
all in favour of the defendant having 
refused delivery and the plaintiff being 
desirous of taking it. There can, we think, be 
no doubt that subsequent to the date of the 
contract, the market price of indigo had risen 
considerably, The plaintiff says that the first 
defendant wanted to back out of his bargain 
in order to profit by the rise in the price, and 
it is argued that, with this rise in price, the 
plaintiff stood to make a very substantial pro- 
fit and would not, therefore, likely have de- 
clined the delivery if the goods were ready for 
him, There is, no doubt, considerable force 
in this argument but one thing has to be re- 
membered and thatis this, namely, that, under 
the terms of the contract, the plaintiff was 
under an obligation to produce a sum of about 
Rs. 11,000 at the time the delivery was to Afer 
given and, after an examination of the evi- 
dence, we have come to the sonclusion that the 
real reason why the contract was not complet- 
ed was that the plaintiff could mot find the 
money. His conduct on the Tth of Novem- 
ber at Chidauli seems to us to have been 
altogether inconsistent with any notion of 
an intention on his part to take deli- 
very, it is quite inexplicable fo us why 
he failed to go over to the Factory a 
few hundred yards away, and satisfy him- 
self that the goods which were being 
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offered to him were up to sample and in a fit 
condition to be put upon the market. He 
asks us to hold that the defendant really had 
no intention of.offering delivery on that date 
and that, in fact, the goods were not in a fit 
condition to be delivered on that date, On 
this latter point, the plaintiff admittedly has 
no knowledge of his own and the other evi- 
dence in the oase shows that the indigo was 
- dry and fit for packing. Again, we are not 
satisfied with the plaintiff's explanation of his 
failure to go to Chidauli on the 5th of Novem- 
ber, the date which was fixed by the first 
“=defendant, As we have pointed out, the 
*-énly answer he could give regarding this failure 
was that, on the date in question, he could 
find no time. 


In a case like this, in which there were 
mutual obligations on the parties, ib was for the 
plaintiff to show that, on the date fixed for per- 
formance of the contract, he was ready and 
willing to perform his part of the bargain. It 
may perhaps not have been necessary for him 
to prove that he made an actual tender of the 
money but ib was, afi any rate, incumbent on 
him to show that he had made arrangements 
for the purchaseemoney and was in a posi- 
tion to hand it over to the first defendant as 
soon as he was satisfied that bulk of the goods 
was in accordance with the sample and that 
everything was satisfactory. He admittedly 
made no attempt to compare the bulk of the 
goods with the sample or, in faot, to do any 
other thing which he was bound to do under 
the terms of the contract. As we have said, 
the impression which is left upon us after a 
perusal of the evidence in the case is that the 
plaintiff was in embarrassed circumstances 
and could not find the money, Rs, 11,000, at 
the time when it was wanted. We are satis: 

afféd;. therefore, that, though the judgment of 

the Court below is open to criticism on certain 
other grounds which we need not pause to 
consider, the learned Subordinate Judge was 
right in holding that the plaintiff had failed to 
prove his case that the defendant was guilty 
of breach of contract. In these gircumstances, 
the suit was rightly dismissed and this appeal, 
therefore, fails and is dismissed with costs 
including in this Court fees on the higher 
scale, 


A K, Appeal dismissed, 
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FIRST CIVIL APPEAL No. 18 or 1917, 
January 10, 1921. 


Present :—Mr, Kennedy, J. C., and 
Mr. Madgowkar, A. J. 0. 


DONALD GRAHAM & Co.-- 
APPELLANTS 
‘ versus 
KEWALRAM AND OTHERS—RESPONDENTS. 


: Civil Procedure Code (Act V of 1908), s. 47—Award 

proceedings, whether suit—Order in execution—Appoal, 
whether competent.Limitation Act (IX of 1908), 
Sch. I, Art. 182—Proceedings necessary to ascertain set 
off—Decree, whether declaratory. 


For the purposes of section 47, Civil Procedure 
Code, an award must be considered to be a deoree in 
a suit and the award proceedings must be deemed to 
be a suit, Therefore, an appeal would lie against an 
order under execution although that execution was of 
an award and not of a deoree in suit. 


If in a case where no appeal really lies an appeal is 
bona-fide presented to the Court which would have 
the power to entertain an appeal ifsuch a one lay, 
the proceedings are sufficiently of the nature of an 
appeal to be considered an appeal for the purposes of 
Article 182 of the Limitation Aot. 


The mere fact that in a certain view of the matter 
further proceedings might be necessary to ascertain 
what set off the judgmentdebtor is entitled to against 
a deoree : adjustment does not make the decree decla- 
ratory. 


Gokaldus Dwarkadas v. Otandus Dwarkadas, 2 8. L. 
R. 33; Lakibat v. Valtrum Ghanshamdar, 24 Ind. Cas. 
861; 75. L. R. 192, distinguished, 


Per Madgowkar, d. J. C.—It is now well settled 
that at least where the appeal imperils the whole 
decree, tho words ‘where thera has bean an appeal’ 
in Art. 182 of Sch. I to the Limitation Ach must be 
construed in their plain sense, and that the Courts 
cannot add to these words provisions suchas ‘where 
an appeal lies’ or ‘by the judgment-debtor proceeded 
against.’ 


Ashfag Husain v. Gauri Sahai, 9 Ind. Cas. 975; 83 
A. 264; 150, W. N. 370;8A L. J. 382; 13 6. L J 
B51; 9 M. L. T. 380; 13 Bom. I. R. 867; 4 Bur. L. T. 
121; 21, M. L. J. 1140; 38 I. A. 37; (1911) 2 M. W. N. 
177 (P. 0.) ; Wazir Mahton v. Lulit Singh, 9 O. 100; 
4 Ind. Dec. (N. S.) 718; Lokunathsingh v. Guju 
Singh, 31 Ind. Cas. 426; 200. W. N. 178; 22 O. L. J. 
333, followed. 
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Appeal from the order of the Sub-Judge, 
Sukkur. 
Mr. Rupchand Billaram, for the Appellants, 
Messrs, Wadhumal Oodharam and Sri 
Kishendas H. Lula, for the Respondents, 
JUDGMENT. 


Kennedy, J. C.—In this case an award 
was obtained by Messrs. Donald Graham and 
Co. on the 9th July 1909 against two firms, 
Various negotiations took place which led to 
the award “ remaining on the file.” Under 
the award the firms were held liable to pay 
something like Rs; 49,000. Various other pro- 
ceedings took place and finally the present 
application for execution was filed by Donald 
Graham -and Oo., principally to recover a 
certain sum from the original defendant 
No. 8, who subsequently died and is re- 
presented by his legal representatives. The 
executing Court has thrown out this appli- 
cation for execution on certain grounds of 
laws and facts and the decree-holder now 
comes here on appeal, against that order, In 
the beginning there was an objection that 
no appeal lies, It is admitted that there 
can be no appeal from the order of a 
Subordinate Court unless the Code allows 
such an appeal and it is said that there is no- 
thing in the Code which gives any person a 
right of appeal against any order passed in 
execution of an award. It is strange that 
this pointseems not to have been raised or 
desided before in view of the numerous awards 
that are tiled in this Court and the numerous 
execution proceedings in those awards, 

Appeal lies only against a decree and the 
word ‘decree’ includes “ determination of 
any question within section 47 ” and, there- 
fore, unless this is a proceeding under sec- 
tion 47 there can be no appeal, Reading 
section 47 one sees that the reference in that 
section is to the decrees passed in a suet, 
Unless, therefore, this award is to be deemed 
a decree passed in a suit section 47 can have 
no application, and, therefore, the order there- 
under is not an order under section 47 and no 
appeal lies. ‘Suit’ is nowhere defined in 
the Code, but it clearly does not ex-vi- 
termini include an arbitration proceeding. 
But the mere statement of this seems 
to show that this method of dealing 
with the case is wrong for under the 
Arbitration Act although an award is not 
a decrees in a suit itis to to, be executed as 
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such, and if it is nob executable as such under 
section 47, it is not executable at all, Ib will 
be clear, therefore, for the purposes of section 
47 that the award must bo considered to be a 
decrea in a suit and the award proceedings 
must be deemed to be a suit for the purposes 
of that section. Is would, therefore, appear that 
an apeal would lie against an order under exe- 
cution although that execution was of an award 
and not of a decree in suit, I ean see no 
reason why the Legislature should have 
intended orders in execution passed by Subor- 
dinate Judges to be exempt from appeal 
merely on the ground that they were passed 
in execution of an award. The very cogent» 
reasons why no appeal lies from an award 
here do not exist, I think, therefore, that an 
appeal lies, 


Coming now on to the merits of the case I 
find some difficulty in exactly following the 
reasons for the order of the ‘Trial Court. 
A great doal of the argument of the respondent 
apparently was this, There was a protracted 
struggle between Donald Graham and Co. on 
the one side and his debtors on the other in 
the Arbitration Court before the arbitrators 
and the debtors were not satisfied with the 
award and certain of those not satisfied took 
measures to get the award declared invalid, 
Each defendant, after correspondence and with 
the sanction of the Court, agreed to withdraw 
his opposition to the award on certain terms, 
and the creditors accepted these terms, and 
the Court sanctioned them, the result being 
that the award was filed subject to certain 
terme agreed on between the parties which 
were entered as partial satisfaction of the 
award. The Trial Court seems to have 
thought that there was not one award but 
several separate agreements and that, theres... 
fore, for some reason, the award cannot be~ 
executed, but the parties should be refered to 
a suit on fhe agreement, Thisis also argued 
now in the appeal, I cannot see myself that 
the matter is in any way different fo an 
ordinary case where a decree is passed and 
where a partial satisfaction is entered on it. 
Ib is true that the adjustment in the present 
case is very much more elaborate than is 
usuaily the case with adjustment, but that 
does not make it any less an adjustment and 
to say that where adecree has been passed 
and partial satisfaction or adjustment entered, 
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the Court cannot execute so much of the 
decree as remains unsatisfied but must go 
- behind the decree and see what the real 
agreement between the parties was and ex- 
eoute that or require the parties to get a 
further decree on the agreement, seems to 
me unsupported by law. 


The fact that the Court ordered certain 
agreements to be filed with the award is 
immaterial, Such an order could not have 
been intended to modify the award, Tt must 
have been intended to guarantee the interests 

~of the parties thereto in case of any further 

Rication, contribution suits or the like which 
might take place between the defendants in 
the action, 

As far as I can see, therefore, this award 
must bo treated as a decree with partial sabis- 
faction entered into it in respect of No. 8. If 
the award is considered in this way it seems 
to get over a great deal of the difficulty felt 
by the Trial Court, Now this award is an 
award against several persons jointly and 
although the liability of one of them No. 8 is 
limited on account of the adjustment, never- 
theless that does not entirely separate his in- 
terest from that of others, and it still remains 
an award against all the eight persons jointly 
and, therefore, any proceedings faken against 
any of them to keep the award sufficiently 
alive would keep it in time against all, 
Admittedly, certain proceedings were talen 
which would keep the decree alive 
against the persons against whom they were 
taken. Tho decree is, therefore, alive against 
defendant No. 8 and ‘his legal representatives. 
This is quite apart from the question of appeal 
against the order filing the award which in 
itself, I think, will be sufficient to conclude 
the-matter of limitation, The appeal was not 
decided till June 1911 and this application was 
made onthe 28th March 1915. It is true 
that no appeal really lay, But I think if in 
auch a case an appeal is bone fide presented to 
fhe Court which would have the power to 
entertain an appeal if such wœ one lay, the 
proceedings are sufficiently of the nature of an 
appeal to be considered an appeal for the 
purposes of Article 182 of the Limitation Act. 
It is true also that the present respondent did 
not appeal, but he was interested in the result 
of the appeal and the appeal was filed by the 
appellants to testthe validity of the whole 
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award, and if it had sueceeded the only order 
that could have been passed would be to set 
aside the whole award, in that case the 
liability of No. 8 also would have disappeared. 
Tt would appear, therefore, to me that this 
application for execution wasin time. The 
next point taken by the Subordinate Judge is 
that the decree is declaratory. This is due to 
the confusion which apparently has arisen 
between an adjustment of a decree and a 
fresh agreement. The decree in itself is not 
declaratory as it directs the principal judgment- 
debtors to pay asum of Rs. 49,000 odd and 
this is the decree which the decree-holder now 
wishes to execute. There is nothing decla- 
ratory about it, Ibis true that, ina certain 
view of the matter, further proceedings might 
be necessary to ascertain what set off the 
respondent was entitled to against the decree 
in the adjustment, but that does not make the 
decree a declaratory decree. 


It seems to me, therefore, that the lower 
Court was wrong as far as this goes in dis- 
missing the execution application, and the 
question that now remains is whether the 
decree-holder has succeeded in establishing 
what is now due to him under the decree. 
The form that the adjustment took was inter 
alia that respondent No. 8, should only be 
called on to pay a particular part of the 
amount which may be found due, There 
were five members of the partnership who 
would have their liabilities ascertained and 
deducted from the amount of the decree, 
There would then be left four members on 
whom the remaining liability would fall and 
No, 8 Chimansing was to pay one-eighth of the 
amount payable by these four members, It 
is, therefore, necessary that if should be 
ascertained as to what the amounts payable 
or paid by these original five members were, 
and after deducting that amount from the 
deoretal amount, the amount payable by 
the otber four members will be ascer- 
tainable and a simple division by eight will 
give the amount payable at the time by 
Chimansing, and from that sum Rs. 2,500 
must be deducted and the balance, with any 
interest that may be admissible, will be due 
under the decree thus executable. There is 
also the dispute as to whether it is tho duty 
of the defendants to prove that amount or 
whether it is for the deeree-holder to prove it 
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and whether both parties had agreed to Recept 
the word of Bhagwandas whois a sort of 
‘nersona designate’, and, if so, whether he has 
stated the amount due, All these points have 
to ba settled. None of them have been dealt 
with in the judgment of the First Class Sub- 
Judge, now under appeal. Owing to the view 
that he took of the law he did not think it 
necessary to go into the question as to what, 
if anything, Chimansing was liable for, under 
the agreement and he seems to have passed 
over the whole matter very summarily. We 
do not feel inclined ourselves to go into this 
question of accounts or to consider the bear- 
ing of evidence thereunder and it will be neces- 
sary I think to send this case back fio the Trial 
Court for decision on these matters. The exact 
form of the order of remand can be settled at 
the next hearing. 

Madgowkar, A.J. C—The appellant, 
Messrs, Donald Graham & Co., applied in the 
Sub-Court of Sukkur in execution against the 
legal representatives of the deceased Ohiman- 
sing. The question in this appeal is, whether, 
as held by the lower Court, the decree is 
declaratory and not executory and the appli- 
cation for execution barred by limitation, 

One Bhagwandas was guarantee broker to 
the appellants Messrs. Donald Graham - & Co, 
He was also partner with four others in the 
firm of Bagwandas Asanmal, These five with 
certain others constitute the firm of Bhag- 
wandas Kewalram. 

Both firms dealt with the appellants. 
Disputes arose between the firms and the 
appellants. A reference to arbitration was 
made and the arbitrators made an award ton 
9th July 1909 for Rs, 49,602-2-3 in favour 
of the appellants against nine persons includ- 
ing Chimansing as composing the second firm. 
Application numbered as Suit No. 258 of 1919 
was made under the Indian Arbitration Act in 
tbis Court to file the award. Chimansing, 
who was alleged by the appellants to be a 
partner in the second firm, but did not admit 
his lability before the arbitrators, was 
defendant No. 8 in this suit, 


Four oub of the nine defendants raised 
objections to the filing of the award. Chiman- 
sing was not one of them. On 23rd July 1909 
during the pendency of the matter in Court 
he had written a letter (Ex. 129, 293) to the 
appellants offering to accept liability only for 
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an eighth share of the amount found due from 
four of thé partners he named, after the 
liability of the other five which appeared to 
be more limited, was settled. As to the letter 

‘the extent of the liability of these persons 
mentioned above can be told by your guarantes 
broker Mr, Bhagwandas.” So the letter ran. 
He offered to pay Rs. 2,500 in advance. 


The appellants accepted the offer and noti- 
fied ib and their acceptance to the Court, On 
17th August 1910, the Court ordered the 
award to be filed along with the letter of 
Chimansing and satisfaction by him to ths 
extent of Rs. 2,500. The case is reported as 
Donald Graham and Co. v. Kewalram (1). 


Kewalram and others appealed. Chimansing 
was made a party to the appeal. The Appel- 
late Court held on 8th June 1911 that no 
appeal lay, but treating it as application in 
revision dismissed it ; Kewalram v. Donald 
Graham and Co. (2). 

On 22nd August 1912, the appellants, 
Messrs. Donald Graham and Co., applied in 
execution against two partners Kewalram and 
Harbhagwandas. On 4th June 1918, they 
applied to transfer execution against these two 
persons to the District Court of Sukkur and 
on 17th June 1913 against these and a 
third to the Subordinate Court. On 16th 
December 1913, they applied to this Court 
to join the legal representatives of Chiman- 
sing who had died. On 24th March 1914, 
they applied for execution for Rs, 2,799-11-1 
against the heirs of Chimansing, Fixecution 
was transferred to the Subordinate Court of 
Sukkur which has dismissed the application 
on the ground that the decree was declaratory 
and execution was barred by limitution under 
Article 182 of the first Schedule of .the Limi- 
tation Act. Hence this appeal. 


A preliminary objection is taken for the 
respondent that no appeal lies. Itis argued 
that there was no suit and no decree, and no 
appeal is expressly provided by Statute, 

Seotion 15 of the Arbitration Act is, in my 
opinion, a sufficient reply to this objection, 
The award on being filed is, under this section, 
enforceable as if it were a decree, This right 
of execution in the absence of other statutory 
provision for procedure, is only enforceable 


(1) 9Ind.;Cas. 719; 48. L. R. 196. 
(2) 10,Ind Oas. 211; 59.1. R, 61. 
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under section 47 of the Code of Civil Proce- 
dure, the lower Court has so treated ib and 
the questions so datermined are included in 

' decrees ” under section 2 of the Code and 
an appeal lies under section 96. 

As to the nature of the decree, there has 
been a certain amount of argument as to what 
it isthat is sought fo be enforoed, It ig 
contended for the respondents that the award 
of the arbitrators has been admittedly modi- 
fied by an agreement between the appellants 
and Chimansing which is nob a part of the 

award ordered by the Court to be filed. This 


W agreement is not, therefore, enforceable under 


section 47. For the appellants it is argued 
that the agreement is at the most a notifi- 
cation of part-satisfaction by the appellants 
who remain entitled even against Chimansing 
and his heirs to enforce the award, The latter 
can ab the best seb up the agreement as a 
defence and may prove if they can, that the 
amount sought in execution is beyond the 
terms of the agreement, 


The other defendants to the suit are not 
parties to the present application and appaal 
and it is not, therefore, necessary to consider as 
against them the offect on the award of the 
agreement notified and noted by the Court, 
For the purposes of the present appeal and as 
between the parties to it the agreement 
consists of two parties. Chimansing’s liability 
is separate and defined and he pays Rs, 2,500 
in part satisfaction of it, Had there been 
a decree by a regular suit between the parties 
and not an award filed and the appellant 
Chimansing asked the Court after decree to 
note this agreement including part satisfaction, 
the appellants could still have proceeded by 
execution to obtain the balaneo, The legal 
pgsition is, in my opinion, precisely the same 
as under an adjustment certified under O, XXI, 
r. 2 of the Code of Civil Procedure, limiting 
the rights of the judgment-oreditor and the 
liability of the judgment-debtor. 


As to the nature of the award plus the 
agreement on which the present application is 
founded the former is not declaratory within 
the meaning of section 42 of fhe Specific 
Relief Act. There is no question of quia timet 
or uncertain contingency, on the happening of 
which the respondents would be liable, The 
five persons in the partnership bad apparently 
a limited interest in certain transactions 

I Ywebi 
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of wool only ; and their liabilitjes and the 
amounts on these fransactions had to be 
settled, These accounts were kept back 
by Harbhagwandas. But this ascertainment 
did not make the decree any the less executory 
in respect of the one-eighth share of the 
remaining liabilities, which Chimansing admit- 
fed and against which he had paid Rs, 2,500, 
The last action of his is itself almost a 
conclusive test and renders it needless fo 
expatiate on the point. The cases of Gokaldas 
v. Olandas (8) and Lalibai v. Valiram 
(4) relied upon by the learned Sub. Judge are 
clearly distinguishable. In each of these cases 
the decree or a portion of it declared a certain 
right in case a certain event happened, and 
the Court asked in execution to enforce the 
tight, would have had to determing, first, whe- 
ther the event had happened—a very different 
thing from the settlement of accounts, which 
alone was necessary before the appellants 
could execute the decree against Chimansing, 


On the question of limitation even if the 
application against the other defendants by 
reason of the agreement defining Chimansing’s 
liability did not save limitation against the 
latter, it is so saved by the appeal of the other 
defendants. That appeal sought to invalidate 
the whole award, It is at least doubtful if 
any liability could have remained to or been 
admitted by Chimansing only upon the agree- 
ment if the appellants in that appeal had 
succeeded. By their appeal those appellants 
sought to imperil the whole claim of the 
present appellants including their claim against 
Chimansing. The present appellants could 
not clear up accounts nor proceed to execu- 
tion against Chimansing until the appeal has 
been decided in their favour. Where, 
therefore, in this case, there has been an appeal 
even by some of the other defendants the 
present appellants could, under Article 182 of 
the Schedule of the Limitation Act, apply 
within three years of the final decree of the 
Appellate Court. It is now well settled 
that at least where the appeal imperils the 
whole decree, the words ‘where there has 
been an appeal’ must be construed initheir 
plain sense and that the Courts cannot add 
to these words provisions such as ‘where 
an appeal lies,’ or ‘by the judgment-debtor 


(3) 2 8S.L.R. 83. 
(4) 24 Ind, Cas. 861; 7 S.DaR, 192. 
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proceeded against’: Ashfay Hussain Gauri v. 
Sabai Gauri Wazir Makion (5) Lulit Singh (6) 
Gokenathsing v. Gaju Singh (7) where ‘the 
authorities are fully detailed and considered. 
And, clearly, even where it is ultimately decid- 
ed that no appeal lies, if the appellant 
succeeds in getting his appeal admitted and is 
at liberty to obtain a stay of judgment, 
it would hardly be equitable and logical to 
hold that the respondent must nevertheless 
take upon himself the responsibility of decid- 
ing that no appeal lies and must apply for 
execution, without waiting forthe decision of 
the question by the Appellate Court. In the 
present case the final decree of the Appellate 
Court was not passed till 8th June 1911, The 
present application for execution was made 
on 24th March 1914 and is, therefore, in time. 


Asto the amount for which Chimansing 
was and his estate is liable, the appellants 
must place before the executing Court the 
statement of accounts by which they arrive at 
the sum now claimed. The respondents must 
make their objections and the executing Court 
must decide what sum is'due, Bhagwandas 
and the accounts should suffice for the purpose; 
but the parties will be at liberty to adduce 
further evidence if necessary, The costs in 
this Cours on the respondents 8 (a to g). 
Other respondents to bear their own costs, 
Costs below to be costs in the cause, 


Kennedy, J. C.—I agree to the proposed 
order. 
Case remanded. 


Ind. Cas, 975 ; 33 A. 264 ; 15 C. W. N. 870; 8 
A. L. J. 332; 180. L. J. 851; 9 M. L. T. 380; 18 Bom. 
L. R. 867; 4 Bur. L. T. 121; 21 of. L. J. 1140; 88 I. A. 
37; (1911) 3 M. W. N., 177 (P. G.). 

16) 90. 100; 4 Ind. Deo. (N. 8.) 718. 
(7) 81 Ind. Cas. 426; 20 C. W. N. 178; 23 0. L. J. 
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RANGOON -HIGH COURT. 


CIVIL REVISION No. 253 oF 1922, 
July 20, 1923. 


Present —Mr, Justice Duckworth and 
Mr. Justice Po Han. 


ASHROF ALI—ApPELLANT 
VErSUS 
MAHOMED MORDEN— RESPONDENT. 


Civil Procedure Code (Act V of 1908), ss. 115, 151, O. 
XLI, r. 33— Plaintiff, failure of, to produce evidence— 
Suit dismissed—Romand directing Court to take fresh 
evidence—Decree not set aside—Azpeul against order 
of remand, whether competent —Revision, 


Plaintiff having failed to produce his witnesses 
his suit was dismissed. On appeal the Oourt 
remanded the oasa for taking any evidence which 
may be offered by the plaintiff, but did not set aside 
the first Court's decree. Ihe defendant filed a second 
appeal against this order. 


Held (1) that the lower Appellate Court’s order 
must be taken to have been made undor its inherent 
powers, as given under section 451 and O. XLI, r. 
33, Civil Prosedure Code and inasmuch as the decree 
of the Court of first instance was not set aside, no 
appeal lay; 


(2) that there was, however, a right to apply for 
revision and the memorandum of appeal could be 
treated as an application under section 115 of the 
Civil Procedure Code. 


Gakal Prasad Har Prasad v. Ram Kunwar, 64 
Ind. Cas. 878; 44 A. 176; 19 A. L. J. 971; (1922) A. T. 
R. (A) 254 ; Kulsoomunessia v. Ram Prasad, 67 Ind. 
Cas. 713; 44 A. 499; 20 A. L. J. 321; (1922) A. L R. (A) 
226; 4 U. P. L. (A) 168, distinguished. 


Jethalal Girdhar v. Varajlul Bhanismba, 63 
Ind. Cas. 478; 46 B, 184; 23 Bom L. R. 769; (1922) A. 
I. R. (Bom) 267; Sarada Sundari Dassya ve Ganger 
dhar Shala’ 53 Ind. Cas. 801; 46 O. 738, followed. 


Revision against the order of the Divisional 
Court, Tenasserim, in Civil Appeal No. 75 of 
1921. 


Mr. Anklesaria, for the Appellant, 
Mr. Bannerji, for the Respondent. 


JUDGMENT.—In this case the res- 
pondent sued the appellant in the District 
Court for removal of the eaves of appel- 
lant’s house, which hung over She respondent's 


x 
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wall, The appellant-defendant denied that 
there was any such encroachment, and set up 
that the eaves of his house had not been 
altered, since it was erected about 25 years 
before. The respondent and appellant attempt- 
ed to settle matters, after defendant-appellant 
and his witnesses had been examined, but 
without success. Upon the date fixed for 
hearing the plaintiff-respondent did not appear, 
and bis Advocate, stating that he was in 
Rangoon, prayed for an adjournment, but this 
was refused, it being held that plaintiff bad 
taken no proper steps to procure the attend. 
ance of his witnesses, The case was then 
decided on the merits under the provisions of 
O. XVIIL, r. 3, Civil Procedure Code, and 
the plaintiff-respondent’s suit was dismissed, 
Against this deoree he appealed to the 
Divisional Court, the principal point taken 
being that the adjournment prayed for in 
the District Court should bave been granted, 
and that, in the interests of justice, the plaint- 
iff should be given an opportunity to call his 
witnesses and prove bis case, Affidavits and 
counter-affidavits were filed, and the learned 
Judge of the Divisional Court then delivered 
the following order:— ' 


“ The facts stated in the affidavits filed by 
the appellant (now the respondent in this 
Court) are more likely to bé true than 
those filed by the respondent. It is im- 
possible to believe that the appellant 
would have wilfully abstained from at- 
fending Court on the 18th November 
1921, if he really knew that his case 
was fixed for hearing on that day. He 
was prosecuting the case warmly enough, 
and was not likely to have abandoned 
it at a critical period. I, therefore, direct 

- the District Judge to take any evidence, 
which may be offered by the appellant, 
and to return the record to this Court by 
15th of May 1922.” 


Against this order the defendant has filed 
this appeal before this Court. 


A preliminary objection has been taken by 
the respondent that inasmuch as the order was 
not passed under O. XLI, r. 28, Civil Pro- 
cedure Code, there is no appeal, and that, sup- 
posing that the order was made under the 
Divisional Judge’s inherent powers under 
O. XLI, r, 83 and section 151, Civil Pro- 
cedure Code, then there is also no appeal, 
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inasmuch as he did not set aside the deeree 
of the Distries Court. There is no doubt 
that this objection must prevail. It cannot 
be argued that the order was passed under 
O. XLI, r. 23, Civil Procedure Code. There 
was no decision ona preliminary point, and the 
decree of the Trial Court was not set aside. 
The order was clearly not made under O. XLI, 
r. 25, and it cannot be beld that it was a pro- 
per order under O. XLI, r. 27. In this connec- 
tion the case of Ambuja Ammal v, Appaduri 
Madali (1), has been quoted, but there the 
fresh evidence consisted of some documents, 
and fhe case is not parallel. The present 
order was apparently intended to have been 
passed under O. XLI, r. 27, Civil Procedure 
Code, but, if so, ib was not warranted, It 
thus seems that the lower Appellate Court’s 
order must be taken to have been made under 
its inherent powers, a8 given by section 151, 
and O., XLI, r. 83, Civil Procedure Code. In- 
asmuch as the decree of the District Court 
was not set aside, there is obviously no 
appeal to this Court for the test for an appeal 
in all such cases is, whether the decree of the 
Court of first instance has been set aside or 
not. However, there és a right to apply for 
revision, and, alter hearing Counsel on the 
matter, the present memorandum of appeal 
has accordingly been treated as an application 
under seotion 115, Civil Procedure Code. 

Now, there can be no doubt that, on the res- 
pective merits of the affidavits filed in the 
lower Appellate Court, the learned Judgo of 
that Court was right, and that the plaintiff in 
the District Court showed sufficient reasons 
for his absence in that Court on the date 
in question, That being so, (the fact was 
scarcely disputed at the argument of the 
appeal), the proper course for the learned 
Divisional Judge to have taken was to set 
aside the decree, and remand the case for bear- 
ing and decision upon the merits, The case 
of Jethalal Gridhar v. Varajlal Bhaishankar 
(2), is clear upon the point, as also is the case 
of Sarada Sundari Dassya v. Gangaharé 
Saha (3). In not setting aside the decree and 
passing an order, as though he were acting 
under the provisions of O. XLI, r. 27, Civil 
Procedure Code, the learned Divisional Judge 


(1) 80 Ind. Cas. 402; 38 M. 414, : 
(2) 68 Ind. Oas. 478; 46 B. 184; 28 Bom. D. 4.769; 
(1929) A. I. R. (B.) 267. 


(B) 52 Ind. Cas. 801; 46 O. 738. 
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acted with material irregularity and without 
jurisdiction, and, therefore, interferance under 
section 115, Civil Procedure Code, is warranted, 

The decisions of the Allahabad High 
Court in the cases of Gokul Prasad Har 
Prasad v, Bam Kumar (4), and Kulsum-un- 
Nissa v. Ram Prasad (5), ave nob parallel, as 
there the decrees of the Trial Court had been 
set aside, and it is nob necessary, therefore, to 
discuss the finding of that Court that O. XLI, 
x, 28, Civil Procedure Code, should be given 
as wide a meaning as possible in order to 
permit of & right of appeal in cases of remand, 
though this finding is not entirely consistent 
with the wording and spirit of O. XLI, r, 28, 
Civil Procedure Code. 


The result is that the order of the lower 
Appellate Court is set saide, and the case is 
remanded to the lower Appellate Court for 
decision according to law. The costs of this 
application will be borne by respondent, with 
Advocate’s fees four gold mohurs, 


K. S. D. Revision allowed, 


(4) 64 Ind. Oas. 878; 44 a. 176; 19A. L. J. 971; 
(1922) A. I. R. (A) 254. 

(5) 87 Ind. Gas. 713; 44 A. 492; 20 A. L J. 921; 
(1922) A. I R. (A) 226; 411 P. L. B. (A) 168. 


Kemana mera 


LAHORE HIGH COURT, 


SECOND MISCELLANEOUS Orvin APPEAL 
No. 2385 oF 1923. 


April 16, 1924, 
Present:—-Myr. Justice Martineau. 


BHARAT SINGH-—-DEFENDANT-— 
APPELLANT 
versus 


SHAFI MUHAMMAD AND OTHERS — 
PLAINTIFFS —DEFENDANTS—- RESPONDENTS, 


Civil Procedure Code (Act V of 1908), 5. 11 Evpl. VI 
—Res judioata—Suti by reverstoner lo contest ` alien- 
ation, dismissal of, effect of. 


A suit by a reversioner to contest an alienation is 
one brought on behaif of all the reversioners, and all 
T reversioners are bound by the decision given in 
the suit. 
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Venkatanarayana Pillay v.Subbammal, 29 Ind. Oas. 
298; 33 M. 406 ; 17 M. L. T. 435 ; 28 M. L. J. 585 ; ai 
0. J. 615; 17 Bom. L. R. 463; 19 C. W. N. 641; 
2 L. W. 596; (1915) M. W. N. 555; 42 I. A. 125 (P. O.); 
Janaki Ammal v. Narayanasami Aiyar, 3T Ind. Cas. 
167; 33 M. 694; 31 M. L, J. 225; 20 M. L. T. 168; 
14 A. L. J. 997; (1918) 2 M. W. N. 188; 20 C. W. N. 
1323; 18 Bom, L. R. 856; 24 GL. J. 809; 4 L. W 


530; 43 I. A. 207 (P. C); Challagundla Varamma v: 


Madala Gopaladasayya, 46 Ind, Oas. 202; 41 M. 659; 
85 M. L.J. 57; ‘24 M. L. T. 115; 8 L. W. 62; (1918) 
M. W. N. 461 (F. B.), relied on. 


Appeal against the decision of the District 
Judge, Karnal, dated the 11th August 1993. 


Mr, Shamair Ohand, tor the Appellant. 
Lala Faqir Chand, for the Respondents, 


JUDGMENT,.—One Faiz Ali sued for a 
declaration that a sale by his collateral, 
Nawab Ali, should not affect his reversionary 
rights, The suit was dismissed on the ground 
that the property sold was not proved to be 
ancestral, and Faiz Ali’s appeal was dismissed 
on the same ground, A similar suit has now 
been brought by other collaterals, who were 
pro forma defendants in the former case, 
The Sub, Judge dismissed the suit, holding 
that ib was barred by the rule of res judicata, 
On appealthe District Judge held that the 
suit was not barred, because two of the 
present plaintiffs were minors at the time of 
the former suit and although they were 
represented in the first Court by the Civil 
Nazir, who was appointed their guardian ad 
litem, they were not represented at the hear- 
ing of theappealin that case. He, therefore, 
remanded the cuse to the Trial Court and 
the present appeal has been filed from the 
order of remand, 


The learned District Judge's decision muste- 


be reversed. A suit by a reversioner to con- 
test an alienation is one brought on behalf of 
all the reversioners: see Venkatanarayana 
Pillay v. Subbammal (1), Janaki Ammal v, 
Noarayanasami diyar (2), and Challagundla 


(1) 29 Ind. Cas. 298 ; 38 M. 406 ; 17 M. L. T. 435; 


28 M. LL. J. 585 ; 210. L. J. 515; 17 Bom. L. R. 468; - 


19 0. W. N. 641; 2 L. W 596 ; (1915) M. W. N. 555; 
42 I. A. 125 (P.O). 

(2) 97 Ind. Cas. 161 ; 89 M. 634; B1 M. D. J. 225 ; 
20 M. L. T. 168 ; 14 A. L. J. 997 ; (1916) 2 M. W. N. 
188 ; 200. W. N. 1323 ; 18 Bom. L.R. 856; 24 6. L. 
J. 809 ; 4 L, W. 580; 43 I. A. 207. (P. C.). 
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Varamma v. Madala Gopaladassyya (3), and 
all the reversioners are bound by the decision 
given in the case, Explanation VI to section 11 
of the Civil Procedure Code being applicable. 
There is no question of any negligence on the 
part of the guardian of the minors in the 
appeal in the former case, as the minors 
were purely formal respondents and the con- 
test was only between Faiz Ali and the 
vendee. 


I accordingly accept the appeal, set aside 
the order of the District Judge, and restore the 
decree of the Trial Court dismissing the suit. 
Whe plaintiffs-respondents will pay the appel- 
lant’s costs in this Court and the lower Appel- 
late Court, and costs in the Trial Court will 
be borne by the parties incurring them, as 
directed by that Court. 


Z. K. Order set aside. 


(3) 46 Ind. Cas. 202; 41M. 659; 35 M. L. J. 57; 
24 M. is T. 115;8L. W.62 ; (1918) M. W. N, 461 
(F. BJ). 


a 


RANGOON HIGH COURT. 
SECOND CIVIL APPEAL No, 24 oF 1923. 
August 6, 1923, 


Present: -Mr, Justice May Oung. 


M. P. L. M. P. COHTTY—APPELLANT 
versus 
MA NGWE SIN— RESPONDENT. 


-glransfer of Property Act (IV of 1882), s. 123—Gift 
of immoveable property—Deed of gift not registercd— 
Donee in possesston—Donor, heirs of, whether can claim 
possession —Hguitable relief. 


PS and his wife ML made a gift of certain 
lands to their grandchild MN a minor. Mutation 
was accordingly effected and the land stood in 
the name of MN on the death of PS his son PS 
(the father of the donee) who was managing the 
estate on behalf of his mother, acting in collusion 
with the plaintiff, a money-lender, fraudulently in- 
duced the donee to execute a deed of sale of the 
lands in suit on. a misrepresentation that it was 
only an instrument of exchange. The fraud was, 
however, discovered and the donee refused to sub- 
soribe to the registration of the dead. Thereupon the 
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plaintiff sued to 


recover posseision together with 
mesne profits: 


Hold, that the donee being in possession neither 
the donors nor any person claiming through them 
could dispate her right to tha possession of land 
and it would be məst unjust and inequitable if they 
could be allowed to do so. 


The Transfer of Property Act was enacted in order 
fo prevent fraud and deseption, and it is founded on 


the highest principles of justice, equity and good 
conscience. 


Appeal against the decree of the Divisional 
Court, Hanthawaddy, in Civil Appeal No, 62 
of 1922. 


“Mr, Hay, for the Appellant. 
Mr. Villa, for the Respondent. 


JUDGMENT .—In 1913, Po Shwe Hman 
and his wife, Ma Le Ywe, reported to the Re- 
venue Authorities that they had made an out- 
right gift of two pieces of paddy land belong- 
ing to them to their grandchild, Ma Ngwe Sin 
(respondent), then a minor, aged 11 years. 
Mutation of names was accordingly effected 
and the lands have stood in the names of Ma 
Newe Sin to the present day. In 1921, Po 
Shwe Hman being dead, Maung Ba Shwe, his 
only son by Ma Le Ywe and father of the 
respondent, was managing his aged mother’s 
estate. On the 2nd May of that year the 
appellant, a money-lender, to whom Ba Shwe 
was indebted,acting in collusion with his débt- 
or, fraudulently induced the respondent to ex- 
eoute a deed of sale of the lands in question 
on a misrepresentation thatit was an instru- 
ment of exchange whereby she would obtain 
certain lands in lieu of the lands which stood 
in her name, She, however, discovered the 
fraud in time and refused to subscribe to the 
registration of the deed. The appellant made 
a fruitless attempt to gain possession of the 
lands and in December instituted the present 
suit, basing his claim on the deed and praying 
for possession, with mesne profits. The suit 
was dismissed and on appeal was unsuccessful. 
Hence this second appeal. 


Tho facts found by the Courts below can no 
longer be contested, but it is urged, first, that 
the sale by Ba Shwe, the orasa son, with the 
concurrence of his mother, Ma Le Ywe, gave 
appellant a good title; secondly, that since 
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respondent had no title (the gift to her not 
being evidenced by registered deed), she could 
nob resist the sale, ý 

Ma Le Ywe’s alleged concurrence is by no 
means clear, Specifically asked, she says: “If 
the Chetty asked me to sign the sale-deed ex- 
ecuted by Ngwe Sin and Ba Shwe, I would 
not sign if because I do nob like tio bo 
indebted.” 

The olaim based on the right of Ba Shwe 
as an orasa was an after-thought raised for 
the first time in appeal. Ma Le Yweo’s evidence 
shows that her son has been enjoying a large 
share in the estate and it is not improbable 
that he has exhausted his quarter share ; in 
any case, no evidence was offered specifically 
on this point, 

The main point in the case is the deliberate 
act of the old couple in 1913, They clearly 
professed to divest themselves of the 
ownership of these lands in favour 
of a minor, who was unable to protect her 
interests by perfeating her title, That minor 
has now grown up and is stillin possession ; 
she is not suing but is merely resisting an 
attempt to deprive her of that possession, 
Can the alienors or any person or persons 
claiming through them be now heard to dis- 
pute her right to such possession? I consider 
it would be most unjust and inequitable to 
allow such a contention. When, further, it 
is found that a fraud was practised on her, the 
Position becomes worse. 


The Transfer of Property Act was enacted 
in order to prevent fraud and deception, and 
it is founded on the highest principles of 
justice, equity and good conscience, 


Taking the peculiar circumstances of this 
case into consideration, I must bold that if is 
not open to the appellant to question the 
respondent's right to retain possession of the 
lands, This appeal is, therefore, dismissed with 
costs. 


K. S. D. ` Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 204 oF 1921. 
November 2, 1922. 


Present :—Mr. Justice Stuart. 


THE HON' BLB Rai BAHADUR PANDIT 
SADANAND PANDEY—PLAINTIFF 


— APPELLANT 
VErSUS 
SHEIKH TUFAIL AHMAD AND ANOTHER 
— DEFENDANTS—RESPONDENTS. ian 


Civil Procedure Code (Act V of 1908),5. 47 —Mortgagee 
decree-holder purchasing property—Suit for possession 
of property purchascd—_Question relating to satisfaction 
of decree-—Suit whether barred. 


Z hypotheoated certain property to T and M by way 
of a simple mortgage; subsequently plaintiff pur- 
chased certain property which included a portion of 
the mortgaged property. T and M obtained a decree 
on foot of their mortgage andpurchased what purport- 
ed to be hypothecated property in execution thereof. 
Plaintiff was a party both to the suit and the exeou- 
tion proceedings. ‘and M then took possession of a 
certain share on a certain mahal on the authority 
of their sale certificate. Plaintiff, therefore, sued for 
a declaration that only a small share of the mahal 
was mortgaged and that he was entitled to poss- 
ession of the remainder: 


Held, thatthe question whether the mortgagor had 
mortgaged more than he had a right to mortgage was 
a question relating to the executor, discharge and 
satisfaction of the decree, and as such could only be 
determined by the Court executing the deoree, and 
that, therefore, the plaintiff's suit was barred by seo- 
tion 47 of the Civil Procedure Code. 


Bhagwati v. Banwari Lal, 1 Ind. Cas 416; 31 A. 82; 
5 M. L. T. 185; 6 A. L. J. 71 (F. B.), distinguished. 


Second appeal against the deoree of e 
District Judge, Ghazipur, dated the 130% ` 
August 1920, 


Dr. S. N. Sen and Mr. Durga Prasad, for 
the Appellant, 


Mr. Ikbal Ahmad, for the Respondents 
JUDGMENT. .-—The facts of the suit out 


of whioh the present appeal arises, in so far 
as it is necessary 'to state them, are these :— 
A certain Zahurul Hasan executed a deed of 
simple mortgage on the 15th July 1895, in 
favour of Tufail Ahmad and Muhammad Wasi 
by which he purported to hypothecate certain 
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property. The plaintiff, the Hon'ble Rai 
Bahadur Pandit Sadanand Pandey, purchased 
later certain property which included a 
portion (ab any rate) of the property so 
hypothecated, from the brotber of Zahural 
Hasan, Tufail Ahmed and Muhammad 
Wasi instituted in 1911 a suit on the mort- 
gage of 1895. In that suit they made 
the plaintiff a party. They obtained a final 
decree on the 20th September 1913. In exe- 
cution of that decree what purported to be 
the property hypothecated was brought to 
sale and was sold on the 20th December 1916 
Fio Tulail Ahmad and Muhammad Wasi. The 
plaintiff was a party fo ‘the suit and to the 
execution proceedings. On the 9th December 
1917, Tufail Ahmed and Muhammad Wasi, 
on the authority of their sale certificate, took 
possession of a 2-anna 2-pie share in a certain 
mahal. The plaintiff then instituted the 
suit, out of which this present appeal has 
arisen, for a declaration that the property in 
that mahal originally hypothecated by the 
deed of 1895 amounted only toa small share 
thereof, and that he, the plaintiff, was entitled 
to the possession of the remainder. He also 
sued for mesne profits, The Additional Sub- 
ordinate Judge decreed his suit, The learned 
District Judge, on appeal, partially decreed the 
suit holding, that a portion was barred by 
section 47. The main point upon which 
the plaintiff comes here in second appeal 
is that section 47 of the Code of Civil 
Procedure does not bar the present suit. In 
supporting the appeal the appellant’s learned 
Counsel, Dr. Sen, urged mainly that under the 
authority of the Full Bench decision report- 
ed in Bhagwat. v. Banwari Lal (1), 
Tufail Ahmed and Muhammad Wasi must be 
considered, since their purchase, as auction- 
Parchasers, and, as such, not parties to the 
suit in which the decree was passed or their 
representatives, and that the questions before 
the Courts in this present suit were not 
questions relating to the execution, discharge, 
or satisfaction of the decree Ido not find 
that the Full Bench decision exactly covers 
the point before me. Itis necessary to look 
very closely at the result of that decision. It 
was a decision by a bare majority. In so far 
as the point before the Full Bench was 


(1) 1nd. Cas. 416 ; 31 A. 82; 5 M. L. Te 185; 6 A. 
Ta J. 71 (F.B) 


concerned, the decision is clear enough, bub 
how far that decision can be utilised to suppor 
a broad rule of law, is notso clear, The 
point in that appeal was this: A decree- 
holder in a suit on a mortgage herself 
purchased the mortgaged property. The 
judgment-debtors refused to give up posses- 
sion, She instituted a regular suit against 
them. Stanley, O. J. and Knox, J., decided 
that such a suit was barred under the provi- 
sions of old section 244, Banerji, J, Aikman, 
J., and Griffin, J., decided thati such a suit was 
not barred, The views of the majority of 
course prevailed. But it is to be noted that 
the question there was in respect of some- 
thing which had arisen after the sale, What 
is the point in dispute there? It is this: What 
property could be sold under the mortgage- 
decree ? That question arose before the sale 
became effective What the plaintiff now 
asserts is that Tufail Ahmad and Muhammad 
Wasi had obtained a mortgage of property, a 
large portion of which the mortgagor had no 
right to mortgage ; that he was the vendee of 
the property which the mortgagor had the 
right to mortgage and in addition that he was 
the owner of certain other property which the 
mortgagor bad no right to mortgage but whioh 
had been incorrectly recorded as transferred 
by the mortgage, During the suit and the excu- 
tion proceedings, the plaintiff was the person 
most directly interested in respect of the 
property which the mortgagor had.the right 
to mortgage. He had the right of equity of 
redemption (which he could or could not 
exercise, as he desired and which, as a matter 
of fact, he did not exercise) and he was a 
party to the suit in which the decree was 
passed ; and up till the confirmation of the 
sale, there could be no. question as to the 
mortgagees being considered to have lost 
their title as mortgagees and acquired the 
title of auotion-purchasers, One question at 
the time of execution was the question which 
arises in the present suit. Had the mortgagor 
mortgaged more than he had a right to 
mortgage? And the only person interested in 
asserting that he had mortgaged more than he 
had a right to morbgage, was the present plaint- 
tiff. The question was thus, in my opinion, a 
question relating to the execution, discharge 
and satisfaction of the decree and as such 


could only be determined by the Court 
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executing the deoree and not by a separate suit 
The learned District Judge thus, in my opinion, 
was right in holding that the suit was barred 
by section 47. 


` There remains the question of the cross- 


objections put forward by the defendants, - 


Their case is that section 47 applies. I have 
already dealt with that point. But they go 
on further to question the decision of the 
learnend District Judge which is to the effect 
that a portion of the property claimed by the 
plaintiff was not covered by the execution 
proceedings and the sale certificate, The 
plaintiff-appellant contends that the cross- 
objections endeavour to controvert a finding 
of fact. On reading the judgment I am of 
opinion that the appellants objection must 
prevail, The finding is a finding of fact, I, 
therefore, dismiss the appeal and dismiss the 
cross-objections. The appellant will pay 
his own costs of the appeal and those of the 
respondents including fees on the higher 
scale, The respondents will pay their own 
costs of the cross-objections and those of the 
plaintiff-appollant, 

K. S., D. Appeal dismissed. 
Cross-objections dismissed. 


LAHORE HIGH COURT. 
Civin Revision No. 291 oF 1921, 
April 28, 1924, 


Present :—Mr. Justice Raoof and 
Mr. Justice Harrison. 


HAR PHUL—DEFENDANT~—— PETITIONER 
versus 
BHAGMAU—PLAINTIFE—RESPONDENT, 


Punjab Courts Act (IV of 1919), ss. 41 (c), 44— 
Appeal, second—Cusiom, question of—Certificate, re. 
Susal to grant~ Frocedure. 


One of the questions raised in the lower Appellate 
Oourt was whether certain property would revert to a 
Certain line by the law of reversion in accordance 
with oustom, and the lower Appellate Court found 
that such a right of reversion did exist. The aggriev- 
ed party applied for a certificate to enable them to file 
a second appeal, but their application was rejected on 
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the ground that no question of custom was involved. 
On second appeal: 


Held (1) that a question of custom was involved in 
the case; | 


(2) that the oase must be remanded to the lower 
Appellate Court to re-consider the question whether it 
was prepared to grant a certificate. 


Sarup Singh v. Jawabhri, 44 Ind. Cas. 732; 8 P. R. 
1918; Nathu v. Batan Singh, 67 Ind, Cas. 759; 4 D. 
102, followed. 2 


Revision against the decision of the District 
Judge, Karnal, dated the 19th March 1921. | 


Lala Jagan Nath, for the Appellant. =- 


Messrs, Shamair Chand and Sagar Chand, 
for the Respondent. 


JUDGMENT.—One of the questions 
raised in this case before the Courb below 
was whether, upon the extinction of the line of . 
Sahib Singh, the property would revert by law 
of reversion in accordance with custom to the 
descendants of Bhai Ram. ‘The learned Judge 
of the Court below has found that such a 
right of reversion did exist. The defeated 
defendants applied fora certificate to enable 
them to-filea second appeal The learned 
District Judge rejected the application by the 
following order,—~ 


f In my opinion, no question of custom is 
involved and I regres that I cannot grant 
a certificate.” 


In our opinion a question is certainly 
involved, and we adopt the procedure adopted 
in Nathu v, Batan Singh (1) and Sarup Singh 
y. Jawahri (2) and send the ease back to the 
learned District Judge for a re-consideration of 
the question whether he is now prepared to 
grant the certificate. The second appeal may. 
be put up again after the District Judge bes" 


‘disposed of the application for certificate. 


Z. K. Case remitted. 


(1) 67 Ind. Cas. 759; 4 L. 102. 
(2) 44 Ind. Cas. 782; 18 P. R. 1918. 
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GANDHI VADILAL V. MANAKLAL 
BOMBAY HIGH COURT. 
First CIVIL APPEAL No, 179 oF 1921, 

August 21, 1922, 


Present —Mr, Justice Shah and Mr, Justice 
Crump. 


GANDHI VADILAL CHHAGANLAL— 
APPLICANT—-APPELLANT 


versus 
GANDHI MANAKLAL CHHAGANLAL — 
OPPONENT—RESPONDENT. 


Hiecution of decree—Decree based on quard—EHwecu- 
tion, whether can be refused on ground of non-payment of 
Court-fecs—Court-fees, whether payable. 


Where a deorea has bean properly drawn up on an 
award, the executing Court cannot refuse to execute 
iton’ the ground that Court-fees have not been 
paid on the decree, 


Nawab Mir Sadruddin v. Nawab Nuruddin, 29 B. 
79; 6 Bom. L. R. 884, followed. 


Quere :—Whether any Court-fees are payable on s 
decree based on an award. 


Appeal against the decision of the Sub- 
Judge, Nadiad, in Darkhast No. 239 of 1920, 


Mr, M, H. Metka, for the Appellant. 
Mr. D, G. Dalvi , for the Respondent. 


JUDGMENT - -This appeal arises out of 
execution proceedings, Defendant No, 2 filed 
a darkhast inthe Court of the First class Sub- 
Judge at Nadiad to recover Rs, 1,157-14-0 
payable to him under the decree in Suit No. 
753 of 1915. The learned First-class Sub- 
ordinate Judge has dismissed the application 
for execution on the ground that there is no 
degree, apparently because the necessary 
Court fees had not been paid. It does not 
appear from the order made by the learned 
Judge as to how the payment ot the Courti-fees 
under the circumstanees of this case was neces- 
sary, nor does it appear why this decree, which 
inform is a complete decree, should not be 
treated as a decrees capable of execution. Appa- 
rently, there is no provision with regard to the 
payment of Court-fees in respect of the sum 
in question in the decree : and on the facts, so 
far as they have been elicited in the case and 
the arguments, itis by no means made clear 
to us as to whether any Court-fees would be 
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payable at all in respect of this sum. In the 
absence of further information as tothe cir- 
cumstances under which the deoree on the 
award came to be passed, we do not desire to 
express any opinion as to whether at the time 
when the decree was passed an order could 
have been made for the payment of Court-fees 
before execution could be taken out by defend- 
ant No. 2, The decree has been drawn up, and 
we see no reason whatever to hold that 
it is not a proper decree. It seems to 


‘us that defendant No. 2is admitted to the 


execution thereof. We do not think that 
for such a plain position any authority is 
needed, but we may refer to the decision in 
Nawab Mir Sadrudin v. Nawab Nurudin (1) 
which puts the question beyond doubt, We 
allow the appeal, set aside the order made by 
the lower Court and remit the darkhast to 
that Court in order that the decree may be 
executed in accordance with law. The appel- 
lant is entitled to the costs of this appeal, The 
costs in the lower Court will be costsin the 
darkhast. 


Z, K. Appeal allowed, 


(1) 39 B. 79;6 Bom. L. R. 884. 


en, 


CALCUTTA HIGH COURT. 


Crvit Rue No. 67 oF 1998, 
June 6, 1923. 


Present :—Mr, Justice Newbould and Mr. 
Justice Rankin. 


IBRAHIM MAULLICK—AppPELLANT 
YOEYSUS 
LALIT MOHAN ROY---RESPONDENT, 


Contract Act (IX of 1872), 8. 25.—Limitation Act (IX 
of 1903), 8. 19-—Deerec—Verbal contract to pay amount 
—Contract, whether enforceable, 


Where a judgment-debtor, in consideration of the 
Georee-holder not enforcing the deoree, verbally pro- 
mises to pay the deoretal amount at some future 
date, the contract is valid and enforceable in law, 
even though the decree has by that time become 
time. barred. 


Heera Lall v. Dhunpui Singh, 40.500; 8G L. R. 
554 ; 2 Ind. Deo. (N. S,) 817, followed. 
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The fact that an ackaowledgment of a debt: under 
section 19 of the Limitation Ast is required to be in 
writing, doos not in any way affect the validity of a 
verbal contract such aa the above, which is a new 
promise fora new consideration and is a cause of 
action in itself. 


All that is required by section 19 of of the Limita- 
tion Act is an acknowledgment of an existing. debt. A 
new congideration is not required mor is an actual 
promise to pay. 


Civil Rule No. 67 of 1923, against the order 
of the Munsif, Burdwan, dated the 16th Janu- 
ary 1923, 


Moulvi A, S. M. Akram, for the Appellant. 


Babu Panchanan Chowdhury, 
Respondent, 


for the 


JUDGMENT .—This is an application on 
the part of the defendant under section 25 of the 
Provincial Small Cause Courts Act, It appears 
that the plaintiffs, on the 28th February 1918, 
obtained a judgment against the defendant 
and certain co-sharers of the defendant for 
rent. On the 11th February 1920, accord- 
ing to the plaintiff’s case, the plaintiffs enter- 
ed into a contract with the defendant that, in 
consideration that the plaintiffs. would not 
geok to enforce their judgment, the defendant 
would pay the amount thereof with interest 
at 12 per cent, per annum in April 1921. 
By April 1921, the original judgment would 
become and has become time-barred and exe- 
cution proceedings could no longer be taken 
upon it, The present suit was brought against 
the defendant on the 31st March 1922, The 
plaintiffs have proved the contract alleged 
and the present application is based upon 
the contention that such a contract as is 
alleged and proved is not valid in law. 
It is pointed out tbat the contract sued 
upon is a verbal contract and it is said that, 
as section 19 of the Limitation Act requires 
the acknowledgment to be in writing, it 
stands to reason that such a verbal eon- 
tract as here alleged cannot be enforceable. 
That contention seems to be unsound, All 
that is required by section 19 of the Limita- 
tion Act is the acknowledgment of an existing 
debt. Anew consideration is not required 
and an actual promise to pay is not required. 
Acknowledgment alone is required. That 
must be in writing and signed by the defend- 
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ant and the original debb can be enforced. 
But a new promise for a new consideration is 
a cause of action in itself and is, in no way, 
obnoxious to the Limitation Act: see por 
Mitter, J. in Dukhi Sahu v. Mahomed Bikhu 
(1), Having regard to the time at which it 
was to take effect, the defendant’s promise, as 
pleaded, may very well have been intended as 
afresh bargain and nobasa mere giving of 
time by plaintiffs for payment of the old debt, 
The learned Judge has found a contract and 
there is nothing to show that he is wrong. 


The present case may be viewed in the light. 
of the 3rd clause of section 25 of the Contract 
Act, a clause which, as has been held in most 
of the Courts in India, covers the case of a 
judgment-debt. Section 25 is directed to 
stating by way of exception thabin certain 
cases an agreement although without con- 
sideration is not void. One of those cases is 
a case of promise to pay a barred debt if that 
promise is made in writing and is signed by 
the party to be charged. In such a case as 
that although the judgment-debt is barred, 
the promise to pay it, although there is 
no new consideration, would be good if 
in writing and signed. The present case 
has these differences that the judgment- 
debt was nob barred at the time; that 
there was good consideration; but the pro- 
mise is nob in writing or signed, On prin- 
ciple, where a person has given considera- 
tien for the purpose of obtaining a fresh 
promise to be acted on asin this case at a 
time, namely, April 1921, when all remedy 
under the previous judgment would be barred, 
such a promise seems valid and enforce- 
able, The case of Heera Dall v. Dhwnput 
Singh (2) especially the first branch of the 
decision, is in the plaintiffs’ favour. Bu 


No doubt, there is room, with the assistance 
of a certain amount of perjury, for driving a 
gap through the provisions of the Law of Limi- 
tation by setting up a false verbal agree 
ment, At the same time, the Courts have al- 
ways to distinguish between true and false 
evidence and thisis, by no means, the only 
kind of casein which they are likely to be 


(1) 10 0. 284 at p 990; 
Deo. (N. B.) 19 

(2 4 È 500: 
(N. 8) 817. 


18 0. I. R. 445: 5 Ind. 
80. L. R. 554; 2 Ind. Dee, 
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called upon to do so, We cannot satisfy our- 
selvos that there is any objection in law to 
the plaintiffs’ case as pleaded and as found. 


The only other observation which seems 
necessary is this, that this suit is no wise a 
suit upon a judgment nor is it a proceeding 
under & judgment to enforce a judgment. In- 
deed, the whole logic of the matter is that the 
judgment was superseded by the new agree- 
ment. The suitis upon a contract made no 
doubt with reference to an amount found due 
by the plaintiffs’ judgment. Butit is a suit 

. ona simple contract. No exception can be 

ethaken to the frame of the suit. Under these 
circumstances, this Rule must be discharged 
with costs. 


N. E. Rule discharged. 


BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No, 281 oF 1921. 
January 16, 1922, 

Present :—Mr. Justice Macleod. 


‘ NANCHI KOM KHATAL MD, GHORI 
SAUDAGAOR—PLAINTIFF —APPELLANT 


Versus 
SHITITI KULSAMBI KOM SAYAD 
AND OLTHERS—DEFENDANTS— 
RESPONDENTS, 


“FMorigage—Mortgagee put in possession of area larger 
than that mortgaged —Redemption—Mortgagor, whether 
Can recover excess Grew. 


Where on a partition between a mortgagor and his 
co-sharers a mortgagee is by mistake put in posses. 
sion of a larger area of land than was originally 
mortgaged to him, the mortgagor is entitled, on re- 
demption, to the whole of the area of which the 
mortgagee was put in possession. 


Appeal against the decision of the Dist- 
rict Judge, Belgaum, in A, No. 162 of 1920. 
_ Mr, J. C. Bale, for the Appellant. 
Mr. S. G. Desai, for the Respondents, 
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JUDGMENT ,—Strictly speaking, the find- 
ing of the lower Court that the plaintiff was 
only entitled fo redeem 2 acres and 34 gunthas 
area, out of Survey No. 1075, as meritioned in 
the mortgage of 1901 to the defendant, was 
correct. But it cannot be denied that the plaint- 
iff was entitled on a partition between him- 
self and the other sharers to4 acres and 
7 guuthas out of Survey No. 1075 and in 1917 
she seems to have put the defendants into 
possession as mortgagees of more than was 
specifically mortgaged by the deed of 1901 
with the result that the defendants had been 
in possession of that extra land not asif it 
were an accretion to theproperty in the original 
mortgage but as a substitution through 
mistake: obviously, the plaintiff in a suit 
for possession would be entitled to re- 
cover that property. There is no reason 
why in second appeal we should not do justice 
by directing that, on the plaintiff’s paying the 
decretal amount within six months from the 
date the record goes back to the lower Court, 
defendant No. 1, should give back possession 
not only of 2-34 acres but also the remaining 
portion of the land making a total of 4-7 acres 
to which the plaintiff became entitled on 
partition, 


The appellant to pay costs of the Respon- 
dents throughout, 


Z. E. Appeal allowed. 


eC 


CALCUTTA HIGH COURT, 


APPEAL FROM APPELLATE DECREE 
. No, 2204 or 1921, 


June 14, 1928, 


Present :—-Mr. Justice Walmsley and 
Mr, Justice Suhrawardy, 


SUKUR MAHOMED—ArrELnant 
versus 
ASMOT MANDAL—RESPONDENT. 


Muhammadan Law—Inheritance— Representation, 
doctrine of, whether applicable. 


Under the Muhammadan Law there is no re- 
presentation of the family as under the Hindu Law, 
by One or more members of it so that the ant of the 
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karia or tha head binds the other members of the 
family. As soon as succession opens under that law, 
eaoh heir gots his specified share in the inheritance. 


Abdul Majecth Khan Sahib v. Krishnamachariar, 
40 Ind, Oas. 210; 40 M. 248; 82 M. L. J. 195 ; (1917) 
M. W. N. 846; 5 L. W. 767; Khiarajmal v. Daim, 82 
0. 296 ; 82 I. A. 23; 10, 1.1]. 684; 8 Bar P.O. J. 
784; 90. W. N. 201;2 A. L.J. Ti; T Bom. L.R. 1 
{P. C.), followed. 


N died leaving three sons a widow and three 
daughters as his heirs. The property left by him 
was sold in exeoution of a decrees obtained in a suit 
brought on a mortgage executed by him. ‘Thereafter 
two of his sons sold a portion of the land to the 
plaintiff anda portion to another person and with 
the money thus realised they paid off the mortgage- 
decree and got back the property. The dofendants- 
purchasers from the other heirs of N dispossessed tha 
plaintiff whereupon he brought this suit for recovery 
of possession : 


Heid, that the sale to the plaintiff was not binding 
on the other heirs of N and ho was, therefore, entitled 
only to the share of his vendors. 


Appeal against the decree of the Offg, 
Subordinate Judge, Bogra, dated the 10th 
August 1921, modifying the decree of the 
Munsif, dated the 16th June 1920, . 


Babu Manindranath Rey, for the Appel- 
lant. 
Babu Atul Chandra Gupta, for the Respon- 


dent. 
JUDGMENT, 


Suhrawardy, J.—'The facts giving rise to 
the suit from which this appeal arises are 
these. One Naibulla was the owner of a jote 
of Rs, 4-6. He died leaving three sons, Bisha, 
Bahulla and Abdul, and a widow, the defen- 
dant No. 5in the present case, and three 
daughters, defendants Nos 6, 7 and 8, as his 
heirs, There was a mortgage of this fota ffeot- 
ed by Naibulla. A suit was brought upon 
the mortgage and a decree obtained and the 
property was sold in execution of that decree, 
The plaintiff’s case is that thereafter two of 
fhe sons of Naibulla, namely, Bisha and 
Bahulla, who were in possession of the prop- 
erty left by Naibullah sold two pakhis of 
land to them for Rs. 100 and some other land 
to another person and with the money thus 
realised they paid off the mortgage-deeree and 
got back the property, The plaintiff further 
says that he wasin possession of the two 
pakhis purchased by him from October 30th, 
1900, the date of his purchase, till he was 
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dispossessed froma moiety of the said land by. 
the defendants Nos. 1, 2 and 3, who were the 
purchasers from defendants Nos. 4 to 8, that 
is, the heirs of Naibulla except the plaintiff’s 
vendors. The case before the Court was that 
these two sons of Naibulla, namely, Bisha and 
Bahulla, were in possessionof the entire prop- 
ertyand they solda portion of it in order to 
pay off the ancestral debt, and, therefore, the 
sale was binding upon all the heirs of Naibulla, 
even though they were not parties to the sale, 
The plaintiff further claimed title to the land 
in suit by adverse possession. 

The learned Munsif gave effect to the plaint: 4 
iff’s contentions and gave him a decree for * 
the entire land in suit which is one pakhi out 
of the two pakhis purchased by him. On 
appeal, the learned Subordinate Judge held 
that the sale by Bisha and Bahulla was 
not binding upon the other heirsof Naib- 
ulla as they were not parties bo the trans- 
action—even though the sale was made for 
payment of ancestral debts. He further 
found that if was nota case of representa- 
tion, namely, that Bisha and Bahulla re- 
presented the other heirs of Naibulla in 
the transaction, and he did not distinctly 
find that these two persons were in poss- 
ession of the entire property on behalf of 
the co-sharers. On the findings arrived at by 
the learned Judge, I am of opinion, that the 
conclusion he has drawn from the facts is cor- 
rect and in accordance with the principles of 
the Muhammadan law, In that system of law, 
there is no representation of the family, as 
under the Hindu law, by one or more mem- 
bers of it so that the act of the karta or the 
head binds the other members of the family. 
As soon as tsuccession opens, under that law, 
each heir gets his specified share in the inherit- 
ance, The law upon this subject has been very 
elaborately discussed in the Full Bench case 
of Abdul Majeeth Khan Sahib v. Krisknama- 
chariar (1), It has been held in that case 
that the act of one of the heirs meddling with 
the property of a deceased Muhammadan is not 
binding upon any of the other heirs. Refer- 
ence in this connection is made to the case 
of Khiarajmal v. Daim (2), where ih bas been 


(1) 40 Ind. Oas. 210; 40. M 248; 32 M. L. J. 
195; (1917) M. W. N. 846; 5L. W. 767. 

(2) Ba 0. 296; $4 ILA. 29; 10. L. J. 584; 8 
Bar. P. O. J. 784; 90, W. N. 201 2A L.J. 71; 
7 Bom. L. R. 1 (P. 0.) 
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laid down that the sale by one of the heirs of a 
Muhammadan for discharging the debs due by 
the ancestor would prima facie pass only his 
share in the property. Reliance has been 
placed before us on certain decisions of this 
Court. ‘Without examining now the view ex- 
pressed in those cases, which may require re- 
consideration when a proper oceasion arises, it 
seems to me that these cases proceeded upon 
the assumed representation by one of the 
heirs of a deceased Muhammadan in alienat- 
ing the ancestral property for the benefit of all 
the other heirs. But here the learned Judge's 

| finding on this point is in these words: “In the 
present case, it was not even alleged that 
Bahulia and Bisha represented the other co- 
heirs,” Ibis further found by the learned Judge 
that, at the time of this sale, three of the heirs 
Of Naibulla, namely, his son Abdul and two of 
his daughters, were minors and, as being 
minors, they could not give their consent ex- 
press or tacit, it cannot be said that the ven- 
dors of the plaintiff represented all the co- 
sharers in the property, On the findings come 
to by the learned Judge, it appears to me that 
his decision on this point is correct. 


The next point taken on behalf of the plaint- 
iff-appellant is that the learned Judge ought 
to have granted the plaintiff some relief against 
the defendants Nos, 1, 2 and 3 on equitable 
considerations. No relief has been asked for 
upon any equitable ground by the plaintiff, 
nor do I see on what consideration the plaint- 
iff is entitled to any relief against the defend- 
ants Nos. 1, 2 and 3, who are as much bona 
fide purchasersir om the other heirs of Naib- 
ulla as the plaintiff is from his vendors. Be- 
sides, any equitable relief that the plaintiff may 
claim must be against the other defendants, 
namely, the other heirs of Naibulla who have 
mt parted with possession of the property 
and the claim against them cannot but be of a 
different character and must be asked for in a 
differently constituted suit. 


The third point urged by the learned Vakil 
who appears for the appellant is that the 
finding of the Court of Appeal below on the 
question of adverse possession is not distinct. 
No doubt, thore is great force inthis conten- 
tion, The learned Munsif has found upon 
evidence that the plaintiff has succeeded in 
proving adverse possession of the property for 
more than twelve years. The plaintiff pur- 
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chased the property in 1900 and, according to 
him, he was in undisputed possession of it till 
June 1916, when he was dispossessed by the 
defendants Nos.1,2and 3. It appears that 
in 1911, the plaintiff prosecuted the defendants 
Nos, 1, 2 and 8 for cutting or taking away the 
crops grown on the land in suit and they wera 
convicted but acquitted on appeal. We do 
not know whether the act of the defendants 
was of such a character as to cause total dis- 
possession of the plaintiff or whether ib was 
only a case of theft of orops. The learned 
Judge has not come to any distinct finding on 
this point. Moreover, he has misread the ovi- 
dence in the case. In many places of his judg- 
ment on this part of the case, he has trans- 
posed the word “ plaintiff ” for “defendants:” 
whore if should have been written that the 
defendants were convicted, he has mentioned 
the conviction of the plaintiff. This confusion, 
it appears, led the learned Judge to find that 
the plaintiff failed fo prove adverse possession, 
It is, therefore, necessary that thewhole evi- 
dence upon this point should be carefully 
scrutinized and a correct decision arrived at, 


The learned Vakilfor the respondent has 
raised two questions by way of cross-objec- 
tion, The first is that the decree passed by 
the learned Subordinate Juge declaring the 
plaintiff's 6 annas and odd share and award- 
ing him joint khas possession with the defend- 
ants Nos. 1, 2 and 3 of the land in dispute is 
wrong, because, on the plaintiff's own case; 
he is in possession of a part of the land which 
he has purchased. The learned Vakil for the 
appellant, however, says that the one pakhi 
which isin the possession of the plaintiff was 
not purchased by the defendants and so his 
client is entitled to 6 annas odd share of the 
one pakhi which is now in the possession 
of the defendants Nos, 1,2 and 3. This state- 
ment is contradicted by the other side and 
we are not in a position to say who is correct. 
As we intend that the case should be 
remitted to the lower Appellate Court for the 
determination of the question of adverse 
possession, we direct that this point be also 
considered by that Court. 


The next objection taken by the respond- 
ent's Vakil is with regard to the order as to 
costs. The lower Appellate Court has directed 
both parties to bear their respective costs. No 
reason is assigned for this order. But there 
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may be some considerations which led the 
lower Appellate Court to pass an order of this 
kind. As the case is going back to the Oourt 
of Appeal below, the learned Judge will con- 
sider this question of costs also. 


The result, therefore, is that the decree of 
the lower Appellate Court is set aside and the 
case is remitted to that Court for re-hearing 
in accordance with the observations made 
above, The learned Judge will come to a find- 
ing on the question whether the plaintiff has 
acquired any title to the land in suit by ad- 
verse possession. He will also consider 
whether the decree awarding possession to 
the plaintiff to the extent of 6 annas odd 
share jointly with the defendants Nos. 1, 2 
and 8 is correct or ought to be modified, 
Further, the learned Judge will consider the 
question as to which party, if any, is entitled 
to the costs of the Courts below. His find- 
ings on the other points are affirmed, After 
coming to the proper findings on the points 

“ mentioned above, the learned Judge will finally 
dispose of the appeal in accordance with law. 
Costs of this appeal will abide the result, 


Walmsley, J.—I agree. 


K, 8. D. 4 
Appeal allowed ; case remanded, 
LAHORE HIGH COURT. 


SECOND Orvin APPEAL No, 550 op 1922 
August 8, 1922. 
Present —Mr, Justice Broadway. 


MUGHLA AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
ABHE RAM AND OTHERS—-DEFENDANTS— 
RESPONDENTS. 


Pleadings and proof—Possession, suit for—Mutual 
arrangement for purposes of culiivation, cancellation of, 


Certain shamilat land was partitioned and the plot 
in dispute was sllotted to the plaintiffs, and another 
plot was allotted to the defendants, but, as a matter 
of convenience, the defendants continued in oultivat- 
ing possession of the former plot and the plaintiffs of 
the latter plot. Atsome time the defendants got 
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their names recorded in the revenue papers as pro- 
prictora of the plot in dispute and subsequently eject- 
od the plaintifis from the plot of which they were in 
possession. The plaintifis thereupon sued to recover 
possession of the plot in dispute : 


Held, that the plaintifis' auit was based not on an 
alleged exchange but on an arrangement whioh was 
convenient to both parties, and the arrangement 
having come to an end owing to the action of the 
defendants the plaintifis were entitled to racover 
possession of the plot in dispute. 


Appeal from the decree of the District 
Judge, Karnal, dated the 11th January 1922, 
reversing that of the Munsif, 1st class, Karnal, _ 
dated the 9th December 1921, = 


Mr. Shamair Chand, for the Appellants, 
Mr. Sunder Das, for the Respondents. 


JUDGMENT. .—In the suit giving rise to 
this appeal, the plaintiff sued for possession 
of 3 bighas 15 biswas of land, The averments 
in the plaint were (1) that this land was the 
property of Thulla Surta ; (2) that the plaint- 
iff and defendant Kanaya were the proprie- 
tors of the said Thulla (Kanaya was a proforma 
defendant); (3) that the defendants other than 
Kanaya who had been oultivating the land 
under the plaintiff had, unknown to the plaint- 
iffs in 1908, got themselves entered as pro- 
prietors of it ; (4) that the plaintiff had been 
cultivating 4 bighas 19 biswas of land belong- 
ing to the defendants from which they had 
recently been ejected; (5) that ib was only 
when they had been so ejected; that the plaint- 
iff discovered that the defendants had got 
the entries made qua the land in suit, and as 
the defendants would not yield possession of 
it this suit had been instituted, > 

Kanaya admitted plaintiffs’ claim and add- 
ed that he had surrendered his rights in the 
Thulla to the plaintiff and had no furthér- 
interest in the matter. x 

The other defendants contested the suit 
and, while admitting that the plaintiffs were 
the proprietors of Thulla Surta, alleged that 
the land in suit had never been made over to 
that Thulla, and that the proceedings in 1908 
merely amounted to a rectification of the 
mutation register. The Trial Court decreed 
the plaintiffs’ claim, holding that the land 
which had onee been shamilat deh had, on 
partition, been allotted to Thulla Surta, and 
that the plaintiffs had been cultivating 4 big- 
has.19 biswas of the defendants’ land, and the 


x 
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Jattor had been cultivating the land in suit 
merely as a matter of convenience. The defend- 
ants appealed and the learned Districh Judge 
dismissed the plaintiffs’ suit on the broad 
ground that the plaintiffs had failed to prove 
the exchange alleged. The plaintiffs have 
come up to this Court in second appeal 
through Mr, Shamair Chand and I have heard 
Mr. Sundar Das for the defendants-respond- 
ents, Is has been urged that the learn- 
ed District Judge has entirely misunderstood 
the nature of the plaintiffs’ case, and that no 
exchange had ever been set up by them. In 
this contention Mr. Shamair Chand is quite 
correct. What was apparently alleged was 
that the cultivation of the two plots of 
land had been the subject of an exchange as a 
matter of convenience, but neither side alleged 
or admitted that any exchange of proprietor- 
ship had been effected. It is true that in the 
mutation proceedings in 1908 an “exchange” 
is referred to, but the plaintiffs cannot be 
bound by those proaeedings and the defend- 
ants allege that the reference was an error. 
The reference itself is vague inasmuch as no 
mention ią made of the land for which the 
land in suit had been exchanged, 


Up to 1908 the entries regarding this land 
showed the defendants in cultivating posses- 
sion and in the proprietary column the entry 
was Thulla Surta. It seoms that this land, as 
woll as 4 bighas 19 biswas cultivated by the 
plaintiffs, formed a part of the village common 
land, and when this common land was partition- 
ed according to Thullas, the land in suit was 
allotted to Thulla Surta and the other plot to 
Thulla Kanoa. The plaintiffs were in posses- 
sion (cultivating) of the latter plot and the 
defendants were similarly in possession of 
tifé land in suit, and although tha ownership 
was changed at partition the parties continued 
in possession of their respective plots. The 
learned District Judge, in thinking the plaintiffs 
sot up an exchange, has made out a case never 
advanced by them, and his conclusions cannot, 
therefore, be regarded as binding. He also 
seems to have lost sight of the admitted fact 
that the plaintiffs are the proprietors of 
Thulla Surta. 


In my opinion the decision of the Trial 
Court was correct and I accordingly accept 
this appeal and, setting aside the judgment of 
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tho lower Appellate Court, restore the decree 
passed by the Trial Court. The appellants 
will get their costs throughout. 


Z. K. Appeal accepted. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 385 oF 1922, 
February 7, 1924, 


Present :—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal, 


BABU SAMAR BAHADUR SINGH 
AND ANOTHER—DEFENDANTS—APPELLANTS 
Versus 
JIT LAL AND ANOTHER—PLAINTIFFS 


AND 
AHMAD ZAMAN KHAN —DEFENDANT— 
RESPONDENTS 


Pre-emption—Exchange—Right, when can be ever- 
cised Plaintiff what must prove-—Wajib-ul-arz. 


In a case where the plaintif claims a right of pre- 
emption in respect of an exchange the question for 
consideration is whether the incidents of the parti. 
cular custom set up cover an exchange. 


Bhagwan Singh v. Raj Kunwar, 38 Ind. Cas. 157, 
followed. 


The plaintiff in each case must prova not merely 
that some oustom pravails but he must prove a 
oustom under which he is entitled to olaim pre-emp- 
tion. 


By an agreement some land situated in village R 
waa given by one A in exchange for other land 
situated in another village given by one S with the 
object of constructing a road. Plaintiffs, as co-sharers 
in tha village R, sought to pre-empt the land given 
by 4. The wajtb-cl.ara provided that any co-sharer 
wishing to sell or mortgage his property should first 
offer it to his co-sharers and only on their refusal to 
@ stranger : 


Held that the custom recorded in the wajib-ul-arz 
was not applicable to an exchange. 


Niamat Bibi v. Asmat Bibi, 7 A. 626; A. W. N. 
(1985) 183; 4 Ind. Deo. (N. S.) 740; Bhagwan Singh 
v. Kherag Singh, 4 A. L. J. 756; A. W. N. (1907) £80, 
followed. 


Daryao Singh v. Jahan Singh, 3 Ind. Cas. 903; 6 A. 
I. J. 735; 31 A. 589, distinguished. 


Second appeal from the deoree of the Judge 
of the Court of Small Causes, exercising the 
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powers of a Subordinate Judge, of Allahabad, 
dated the 21sh December 1921. 


Dr. K. N. Katju, for the Appellants. 
Dr, S. N. Sen, Messrs. Iqbal Ahmad and 
Shiva Prasad Sinha, for the Respondents. 


JUDGMENT ,—The question for con- 
sideration in this case is whether a right of 
pre-emption can be claimed in respect of an 
exchange. By an agreement, dated the 21st 
Ootober 1919 some land situated in the village 
Ramnagar Gansiari was given by Ahmad 
Yaman Khan in exchange for other land 
situated in the village Balika Jalalpur given 
by Samar Bahadur Singh and Jaduraj Singh. 
The object of the latter in taking the former 
property in exchange was to construct a road 
running from their village through the former 
village The plaintiffs claim to be co-sharers 
of the village Ramnagar Gansiari and seek to 
pre-empt the land given by Ahmad Zaman 
Khan for the construction of the road. The 
wajib ul-are of that village provides that any 
co-sharer wishing to sell or mortgage the 
whole or parb of his property shall, on the 
receipt of the price offered by a stranger, 
transfer it first to co-sharers who are descend- 
ed with him from a common stook and are 
closely related, then to the other co-sharers 
of the village, and, on their refusal, to a 
stranger. 

The Courts below, relying on the decisions 
in Niamat Bibi v. Asmat Bibi (1) and Bhag- 
wan Singh v. Kherag Singh (2), came to the 
conclusion that the custom recorded in the 
wajib-ul-arz was applicable to an exchange ; 
and they granted a decree for pre-emption sub- 
ject to the payment of the value of the prop- 
erty mentioned in the deed of exchange. An 
exchange implies an interchange of property 
with another, and, except in so far as the price 
may not be payable in money, the rights and 
obligations attaching to an exchange, are 
analogous to those of a sale. Section 120 of 
the Transfer of Property Act lays down that, 
save as providedin Chapter VI of that Act, 
each party to an exchange has the rights and 
is subject to the liabilities of a seller as to 
that which he gives, and has the rights and is 
subject to the liabilities of the buyer as to 
that which he takes. But those are rights 


(1) n 5 626 ; A. W. N. (1885) 183; 4 Ind. Deo. 
(N.B.) 74 
(2) ah. L. J. 756 ; A. W. N. (1907) 280. 
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and liabilities, which are enforceable between 
the parties to the exchange inter se. Third 
persons cannot be substituted in the place of 
either of them, because they cannot give what 
does not belong to them. The intrinsic value 
of the property givenin exchange, as distin- 
guished from its market-value, would, more- 
over, Vary according to the purpose or neces- 
sity for which the exchange was effected. 
The custom recorded in the wajib-ul-arz is - 
in terms confined fo a sale or mortgage ; and 
in either of those cases a money equivalent 
would be an adequate compensation to the 
party concerned, The price which a person ` 
receives for the property exchanged, is repre- 
sented by the value of the property he gives 
and the convenience which he secures for him- 
self, The latter cannot always be valued in 
money. i 

Indeed, as: pointed out in Bhagwan Singh 
v. Rajwanta Kunwar (8) the question for 
consideration in such a case is whether 
the incidents of the partioular custom set 
up cover an exchange, The plaintiff in 
each case must prove not merely that some 
custom prevails but he must prove a custom 
under which heis entitled to olaim pre- 
remption, The language used inthe wajib-ul- 
arz in the above case was closely approximate - 
to the language used here, 

In Niamat Bibi v. Asmat Bibi (1), the 
language used was much more general. The 
right of pre-emption was there allowed in fhe 
case of a transfer of any kind, whereas in the 
present oase the right is allowed only in the 
case of transfer by sale or mortgage. f 

In Bhagwan Singh v. Kherag Singh (2) the 
language used was not so general; but the 
decision in that case must.be deemed to be 
qualified by the latter decisionin Bhagwan 
Singh v. Rajwanta Kunwar (3), ii 

A reference has also been made to the 
decision in Daryao Singh v. Jahan Singh (4), 
but the language used in in the wajtb-wl-arg in 
that case was similarly more general, and the 
decision arrived’at on the construction of the 
wajib-ul-arz there relied upon cannot, there 
fore, apply to the facts established in the 
present appeal. This appeal must, therefore, be 
allowed and the claim of the plaintiffs dis- 
missed with costs in all Courts. 

K, 8. D. Appeal allowed. 


(3) 38 Ind. Cas. 157. 
(4) 3 Ind. Cas. 908 ; 6 A. D. J. 785 ; B1 A, B89. 
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LAHORE HIGH COURT. 


SECOND CIVIL APPEAL No, 157 oF 1924, 


April 16, 1924. 


Present :—Mr, Justice LeRossignol. 


JAWAHARA, AND OTHERS-— PLAINTIFFS 
-—APPELLANTS 
versus. 


DATA RAM---DEFENDANTS—RESPONDENTS, 


Hindu Law—Custom— Alienation by female—Rever. 
sioner, remote, whether can chialenge. 


Both under Hindu Lawand underthe Customary 
Law of the Punjab, a remote reversioner may main- 
tain asuit to challenge an alienation made by a 
female holding a qualified estate, where the imme- 
diate reversioner is a female and is herself only the 
holder of a life estato. 


Rani Anand Kunwar v. The Court of Wards on be- 
half of Chandra Shekhar, 60, 764; 80. L. R. 381; 8 I. 
A. 14; 4 Shome L. R. 78; 4 Sar P. C. J. 195; 5 ‘Ind. 
Jur. 161; Rafique and Jacksons P. ©. No. 68; 3 Ind. 
Deo. (N. S.) 495 (P.C.', distinguished. 


Tha object of the rule is to permit the nearest 
male riversioner who has not colluded or otherwise 
disqualified himself from maintaining the suit to 
protect the estate. 


A reversioner so remote that his chances of suc- 
cession are speculative is not allowed to maintain 
the suit, but this does not apply where the only in- 
tervening reversioners are females who may or may 
not produce heirs to the estate. 


Aal against the decision of the District 
Judge, Karnal, dated the 26th November, 
1923. 

Mr. Shamair Chand for the Appellants, 


- Lala Badri Das, R. B. for the Respondent. 
JUDGMENT. 


~._This appeal arises out ofa suit by remote 
reversioners for a declaration that their 
reversionary interest shall not be affected by 
a mortgage of land granted by two widows who 
hold only a qualified estate in the land, The 
Trial Court found that the mortgage was with- 
out necessity and decreed the plaintiffs’ suit 
but the learned District Judge on appeal bas 
dismissed the suit on the ground that the 
plaintiffs are not the presumptive heirs and, 
therefore, are not competent to maintain the 
suit, 
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The learned Judge has not decided whether 
the parties are governed by Hindu Law or by 
custom, but finds that their suit is un- 
maintainable both under Hindu Law and 
custom, 


With regard to the position under the 
Hindu Law, the learned Judge has referred to 
the case of Rant Anand Kunwar v. The Court 
of Wards on behalf of Chandra Shekhar (1) but 
that case is distinguishable from the present 
inasmuch as a male heir intervened between 
the alienor and the plaintiff, In this case the 
presumptive heirs are females, namely, the 
daughters of the alienors, and the rule of 
Hindu Law, vide Mayne’s Hindu Law, 8th 
Edition, paragraph 646, is that a more 
remote reversioner may maintain the suit 
when the immediate reversioner is herself 
only the holder ofa life estate. This view 
has been held consistently by all the High 
Courts. The object of the rule clearly is to 
permit the nearest male reversioner who has 
nob colluded or otherwise disqualified himself 
from maintaining the suit to protest the 
estate. 

The principle underlying the Customary 
Law on the subject is the same, A rever- 
sioner so remote that his chances of succession 
are speculative is not allowed to maintain the 
suit, but this does not apply when the only 
intervening reversioners are females who may 
or may not produce heirs to the estate 


For these reasons, the balance of authority, 
1 hold, isin favour of maintainability of the 
suit by the plaintiffs without the necessity of 
setting forth in their plaint the grounds on 
which they might maintain the suit, although 
they were not the presumptive heirs, I 
accept the appeal, set aside the lower Court's 
deoree and remand the case for decision on 
the merits. Stamp on appeal to be refunded 
and costs to follow the final event. 


Z, K, Doree set aside. 
Case remeanded, 
(1) 66.764;80C. L. R. 381;8L A. 14; 4 Shoma 
L. R. 78; 4 Sar. P. O.J. 195 5 Ind. Jur. 161; Rafi- 


que and 'Jaokson’s P, O.No. 63; 3 Ind. Deo. ‘N. 8.) 
495: (P. 6.) 
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PRIYA LAL v. BOHRA CHAMPA RAM 
ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL No, 142 oF 1922, 
December 5, 1922, 


Present :—Mr. Justice Ryves and Mr, 
Justice Gokul Prasad. 


PRIYA LAL—PLAINTIFF—APPELLANT 
versus 


BOHRA OB AMPA RAM AND ANOTHER 
—-DEFENDANTS—RESPONDENTS. 


Limitation Act (IX of 1903), Son. I, Art. 148 —Trans- 
fer of Property Act (IV of 1883), 8. %5—Prior and sub- 
sequent mortgagses Property sold in execution of decree 
obtained by prior and subsequent mortgagees —Pusine 
mortgagee, position of Redemption, suit for, maintain- 
ability of —Limitation. - 


Certain mortgaged property was sold in exaoution 
of a mortgage deores obtained by a puisna mortgageo 
tO which the prior mortgagee was nota party and 
was purchased by the puisne mortgage. It was aubse- 
quently sold in execution of a mortgage decree obtain- 
ed by the prior mortgages to which the puisne mort- 
gagee was pot a party and was purchased by the prior 
mortgages. Ina asuit’by the representative of the 
puisne mortgagee to radeam the representative of the 
prior mortgagee : 


Held, that the puisne mortgagee’s right of redemp- 
tion was still alive and the suit being ona for re- 
demption was governed by Article 148 of Sohedule I 
to the Limitation Aot, 


Appeal against the deores of the District 
Judge, Agra, dated the 18th July 1921. 


Mr. N. P. Asthana, for the Appellant. 
Mr. U. 8. Bajpai, for the Respondents. 


JUDGMENT.—The facts which have 
given rise to this appeal are as follows: —Daya 
Ram made a mortgage of two properties to Jia 
Lal (now represented by the defendants) on 
the 1st of October 1875. He made a second 
mortgage of one of the properties to Durga 
Prasad (now represented by : the plaintiff) on 
the 8th September 1877 On the 28th of 
November 1878 Durga Prasad sued on his 
mortgage without impleading Jia Lal the 
prior mortgagee and obtained a decree for 
sale. In execution of this decree he pur- 
chased the property on the 20th of June 1879 
and on the 29th of July 1891 he obtained 
formal possession, 
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On the 15th of March 1889 Jia Lal, the 
prior mortgagee, brought a suit on his mort- 
gage bub did nob implead the puisne mort- 
gages Dugra Prasad in the suit. He obtained 
a decree and in execution of his decree purchas- 
ed the property on the 20th of February 1891 
and later on obtained possession. The position 
of affairs on that date was that the prior mort- 
gagee had purchased the property without 
impleading the puisne mortgagee sauction-pur- 
chaser and thus the rights of the puisne mort- 
gagee Durga Prasad to redeem the prior 
mortgagee of Jia Lal remained unaffected. In 
other words, the title obtained by two auction- 
purchasers remained defective, Jia Lal was 
liable to be redeemed by Durga Prasad and 
Durga Prasad was under a liability to pay .off 
Jia Lal before be could obtain an absolute 
title to the property. 


On the 5th of June 1916 Durga Prasad 
made a gift of thetproperty to Priya Lal, plaint- 
iff, and on the 28rd of January 1919 Jia Lal’s 
son Champa Ram sold the property to Babu 
Lal, The present suit was then brought by 
Priya Lal, the representative of the puisne 
mortgagee, to redeem the prior mortgage of 
1875 against Babu Lal, the representative-in- 
interest from the prior mortgagee auction-pur- 
chaser. He further claimed mesne profits on 
the ground that the mortgage bad been satis- 
fied by the usufruct, The defence pleaded was 
that the plaintiff had no subsisting rights fo 
possession. It was algo contended that Durga 
Prasad had no right to sue without pay- 
ment of the prior mortgage and, there- 
fore, the decree of Durga Prasad was alto- 
gether null and void and the present suit 
was barred by time. They claimed fhe entire 
amount of the mortgage and interest and 


x 


contended thatthe claim for mesne profitgs. — 


was improper. Babu Lal, defendant, further 

pleaded that he and his predecessor had been - 
in adverse possession for more than twelve 

years’ and the claim was barred by twelve 

years adverse possession, He denied the 

liability to pay mesne profits and contested 

the correctness of the amount olaimed by the 

plaintiff. 


The learned Subordinate Judge before whom 
the case came on for hearing decreed the 
plaintiff's claim for redemption on payment 
of the amount due but dismissed the claim 
for mesne profits, The defendant Babu Lal 
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went up in appeal and the learned District 
Judge has allowed the appeal and dismissed 
the plaintiff's claim as being barred by time. 


The plaintiff comes herein second appeal 
and his first contention is that the suit 
isnot barred by time because the plaintiff 
being no parby to the suit by the prior 
mortgagee, the decree in that suit is not 
bindiug on him and his right to redeem the 
prior mortgage had not ceased to exist, 
and the relationship of a puisne mortgageo 
and a prior mortgagee still subsists between 
them and as such the plaintiff is entitled to 
redeem the prior mortgage and thus to remove 
the defect in his title to the property. This 
point has not been the subject of any direct 
decision, but on principle we think that the 
plaintiff is right. We have been referred to 
several cases in this conncction but the case 
which seems to be most in point is the case 
of Babu Lal v. Jalakia (1), That was a con- 
verse case. In that case there was a contest 
between two auction-purchasers in execution 
of mortgage-deorees to none of which the 
other mortgagee was a party. The suit was 
by the purchaserin execution of the prior 
mortgage-decree to compel the defendant to 
redeem his prior mortgage and,in case of 
default by the defendant to do so, for posses- 
sion of the property. The matter has been 
fully discussed in the judgments pronounced 
in that case and we cannot do better 
than to refer to the discussion of this question 
by Mr, Justice Lindsay at page 1156 of 
the report. “It seems clear to me that 
the rights of the parties are not to be 
determined solely upon a consideration of 
the rights which accrued fo the first and 
second mortgagees under their respective 

ortgages. In each casethere has been a 
décree on the mortgage followed by a sale of 
the property and in cach care the parties 
have, by virtue of their respective purchases, 
obtained qualified titles to the property the 
nature of which must be examined for the 
purpose of awarding possession. It is, I think, 
impossible to ignore the fact that these sales 
bave taken place, and to deal with the matter 
in issue as if they bad not in fact occurred. 
The title of either party is immediately trace- 
able to his purchase in execution and reference 
to the rights under the mortgages is only ne- 


(1) 87 Ind. Cas. £49; 14 A L. J. 1146, 
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cessary for the purpose of ascertaining fhe 
equities existing between them; each has an 
imperfect title acquired by purchase and we 
have to determine which has the stronger 
equity in his favour. As for the title of the 
plaintiff ib cannot, I think, be argued that she 
acquired nothing under her purchase. It will 
not, 1 imagine, be denied that had she joined 
the subsequent mortgagee as a defendants in 
her suit she would by her purchase have 
acquired an absolute title to the property in- 
cluding the right to possession. To what extent, 
then, is her title defective by reason of her 
omission to implead the puisno mortgagee ? 
Only to the extent that her title as owner is 
qualified by right of redemption which waa 
vested in the second mortgagee and which 
has now passed to the appellant as purchaser 
under the decree obtained on the second 
mortgage, 


“That is the only right which the second 
mortgagee could have enforced against her as 
prior incumbrancer, for the right of the subs- 
quent mortgagee to bring the equity of re- 
demption to sale to satisfy his claim is a 
right which is exercised against the mortgagor 
only, The right of the first mortgagee to have 
the property sold is inno way affected by 
the second mortgagee’s rights cf sale, As 
between the first and second mortgagees (or 
their representatives) the only right of the 
latter is one of redemption. 


" As:for the title of the auction-purchaser 
under the second mortgage, that, foo, is cireum- 
soribed by the liability to redeem the earlier 
mortgage. The title could only become ab- 
solute by a discharge of the prior incum- 
brance.” 

As wo have already stated, the relationship 
of the mortgagor and the mortgagee still sub- 
sists between the parties and there is no rule 
of law which prohibits the suit for redemption. 
The question of twelve years’ rule of limita- 
tion does not arise. Article 148 of the Limi- 
tation Act of 1908 provides a period of sixty 
years for a suit against a mortgagee to redeem 
or to recover possession of immoveable prop- 
erby mortgaged, and the present suit is such 
a suit. In our opinion the decree of the Court 
of first instance was a right decree and should 
not have been disturbed. We, therefore, allow 
this appeal, set aside the decree of the lower 
Appellate Court and restore that of the Court 
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of first instance with costs in all Courts 
including ‘in this Court fees on the higher 
soale, 


ZK Decree set aside, 


LAHORE HIGH COURT. 
First CIVIL APPEAL No. 1778 oF 1916, 
October 26, 1922. 


Present :—Mr. Justice Broadway and 
Mr, Justice Campbell. 


KAHAN CHAND AND ANOTHER— 
DEFENDANTS — APPELLANTS 
versus 


Mi. JAWANDI, Minor, THROUGH 
KISHEN SINGH—PLAINTIFP 
—RESPONDENT, 


Evidence Act (Lof 1872) s. 68—Will—Attestation, 
proof of —Execution— Identificution of signatures of 
witnesses, effect of. 


The mete identification of the-signatures ofthe 
witnesses to a Will, doos not amount to'proof of exe- 
estian of the will. 


Appeal from the decree of Senior Sub-Judge, 
Amritsar, dated the 31st May 1916. 


Bakhshi Tek Chand, for the Appellants. 
Mr. Sardha Ram, for the Respondent. 


JUDGMENT ,.—This is an appeal against 
a deoree by the Subordinate Judge, Amritsar, 
in favour of Musammat Jawandi giving her 
possession of acertain shop which is now 
admitted to have been owned exclusively by 
her father Ram Saran Das. 


The two defendants were Har Bhagwan, 
‘the half brother of Ram Saran Das, and 
Kahan Chand, son of Har Bhagwan. The 
plaintiff’s case, which the Subordinate Judge 
‘upheld, was that after the death of Ram 
Saran Das she and Masammat Puran Devi, 
mother of Ram Saran Das, were in possession 
-of the shop in question and that when 
Musammat Puran Devi died, the defendants 
unlawfully took possession, 
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The pleas of the defendants were that Har 
Bhagwan had no connection with the shop, 
that Ram Saran Das devised it to Musammat 
Puran Dervi, his mother, who in turn devised 
if to Kaban Chand, and that Musammat 
Jawandi was not competent to sue, in any 
case since her mother Musammat Rikh Devi, 
widow of Ram Saran Das, was alive. 

The plaintiff rejoined that the two defend- 
ants were members ofa joint Hindu family; 
that both were in possession of the shop; 
that there was no Will by Musammat Puran 


Devi in favour of Kahan Chand, and ‘that 
A further “ 


Musammat Rikh Devi was dead. 
plea by Kahan Chand that Musammat Jawandi 
could not obtain possession, even if she were 
the heir of Ram Saran Das, without refunding 
payments made by the defendants in connec- 
tion with the marriage and funeral of Ram 
Saran Das, was also traversed. 


The issues were :— 


(1) Whether Musammat Rikh Devi had not 
been heard of for the last seven years by those 
who would have naturally heard about her? 


(2) Whether she is living or dead ? 


(3) Whether Ram Saran Das made a Will 
in respect of the shop in dispute in favour of 
bis mother, Musammat Puran Devi, on 24th 
July 1901 and the latter in favour of Kahan 
Chand, defendant No. 2, on 24th September, 
1908 ? . 


(4) Whether the defendants spent anything 
on the marriage or funeral rites of Ram Saran 
Das, or on improvements to the property, and, 
if so, whether ib was a valid charge on Ram 
Saran Das’s property ? 


(5) Whether the defendant Kahan Chand 
had been in adverse possession of the shop for 
more than 12 years ? 


The learned Subordinate Judge decided issue 
No. 1 in favour of the plaintiff, held that the 
defendants had failed to prove that Musamt- 
mat Rikh Devi was alive, held further that 
the Wills specified in issue No. 3 were not 
proved to have been lost as alleged by the 
defendants and consequently refused to admit 
secondary evidence of them and also found 
that no expenditure of the nature referred to 
in issue No, 4 had been proved to have baen 
inourred by the defendants. Issue No. 5 was 
decided against the defendants, 
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When the appeal first came before a Bench 
of this Court the defendants pleaded success- 
fully that they had not been given sufficient 
opportunity in the Court below of producing 
their evidence and a remand was granted to 
enable them to examine eight witnesses, One 
of these eight witnesses was a certain Sant 
Ram, said to be dead. At the end of the pro- 
ceedings in the lower Court consequent on the 
remand one Nika Mal, alleging himself to be 
the son of Sant Ram, produced a Will, dated 
94th July 1901, which be said he had found 
18 months previously among his deceased 
= father’s papers. This dooument purports to 
be a Will of Ram Das in which the shop in 
question was bequeathed to Musammat 
Puran Deyi. 


The alleged Will by Musammat Puran Devi 
in fayour of Kahan Chand has never been 
produced, 


Before us Mr. Tek Chand for the appel- 
lants has confined himself paretically to one 
point, the question of the existence of Mu- 
sammat Rikh Devi. We have been through 
the evidence dealing with this matter, The 
plaintiff produced the woman's mother, 
brother, step-brother and uncle, all of whom 
declared that they had not heard of her with- 
in the past seven years, The defendants rejoin- 
ed with five witnesses, including Kahan Chand, 
defendant, himself. Of these one Sundar Das 
said that a month before he made his deposi- 
tion he had seen the woman at Dipalpur in 
the Montgomery District (the parties reside in 
Amritsar). Kaban Chand, deposing on the 
92nd May 1916, said that he had seen Musamm- 

` mat Rikh Devi twelve days previously. The 

- other three witnesses did not profess to have 
seen her later than four or five years pre- 

a viously. One of them Hukam Singh, Zaildar, in 
the Montgomery District, gave the name of a 
man Saudagar Mal with whom he had seen Mu- 

` sammat Rikh Devi living about the year 1911 
(the last occasion on which he had seen her) 
and stated that Saudagar Mal was still alive. 
Saudagar Mal was one of the eight witnesses 
to be examined after the remand, but the de- 
fendants were unable to produce him in 
Court, 

It is impossible to hold on this evidence 
that the defendants have discharged the onus 
which lay on them, under section 108 of the 
Indian Evidence Aot, of proving that Musam- 
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mat Rikh Devi was alive. We see no reason 
to doubt the genuineness of the statement of 
the relatives that they had not heard of her 
for seven years, and we agree with the Court 
below that the statement of Sundar Das is 
worthless, 


The only other thing mentioned by Mr. Tek 
Chandis the Will produced by Nika Mal. 
There is no proof, however, that this was ever 
executed by Ram Saran Das. Nika Mal pro- 
fesses to identify his father’s signature as a 
witness on the document and one Karam 
Chand has stated that the signature of another 
witness Ram Ditta is that of his own father. 
There can be no inference from these state- 
ments that the signature purporting to be that 
of Ram Saran Das is that of the plaintiff's 
father, 

We have not thought it necessary to call 
upon Counsel for the plaintiff-respondent to 
reply and we dismiss the appeal with costs, 


Z, K. Appeal dismissed. 


taen 


RANGOON HIGH COURT. 


CIVIL MISCELLANEOUS APPLICATION 
No, 63 oF 1923. 


December 3, 1923. 


Preseni:—My, Justico Heald and Mr. Justice 
May Oung, 


MA THEIN YIN—APPLIOANT 
VEr SUS 


MAUNG THA DUN AND oTHERS— 
RESPONDENTS. 


Buddhist Law—Succession—Inferior wife, rights of. 


According to the Buddhist law, a wife of inferior 
status who did not live with her husband has no 
right of inheritance butis allowed to retain such 
property which has passed into her possession dur- 
ing ber husband's life time. 


Ma Gywe v. Ma Thi Da, 2 U. B. R. (1892-96) 
194; Ma Hmon v. Maung Puw Dun, 2 U. B. R. 
(1897-1901) 188; Ma U. Byu v. Ma Hmyin, 2 U. B. 
B. (1897-1901) 160; Mi Shwe Ma v. Mi Me, 12 Ind. 
Cag. 191; 1 U. B. R. (1910.13) 114; 4 Bur. L. T. 285; 
Mi Kin Gale v. Mi Kin Gyi, 8 Ind. Oas, 1169; 1 U. B. 
R. (1910-18) 42, relied on. 
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Appliication for Review. 
Sir Bobert Giles, for the Applicant. 


Mr. Higinbotham (with him Mr. Tun Byu), 
for the Respondents. 


JUDGMENT. 


May Gung, J.—This is an application for 
review of the decision in Maung Tha Dun v. 
Ma Thein Yin (1). 


The application is grounded on an assump- 
tion that our decision in the appeal was that 
Ma Thein Yin was an “inferior wife” of U Po 
Tok, Itis argued that we “did not purport 
to discuss the law as to the right or inherit- 
ance of an inferior wife and went upon the 
mistaken footing that no question of law re- 
mained to be decided,” that through such 
error we did not attempt to decide the ques- 
tion of law to what share Ma Thein Yin 
would be entitled as an inferior wife, and that 
there is, therefore, a mistake or error ap- 
parent on the face of the record, 


The actual decision was expressed in the 
following words :—‘Having considered all 
the circumstances in favour of the plaint- 
iff’s case, I hold that the plaintiff was at 
best no more than an “inferior wife” of U 
Po Tok living separately from him and only 
receiving his visits, and that, therefore, she 
is not entitled to any portion of U Po Tok’s 
estate,” 


Learned Counsel who appeared for Ma 
Thein Yin at the hearing of the appeal did 
not aifempt to argue that an inferior wife 
living separately from the husband is entitled 
to inheritance. That she is not so entitled 
has been laid down in several vases: Ma Gywe 
v. Ma Thi Da (2), iMa Hmon v, Maung Paw 
Dun (3), Ma U Byu v, Ma Hmyin (4), Mi 
Shwe May. Mi Me (5). It is open to the 
claimant to rebut the presumption, arising 
from separate residence, that she is not en- 
titled to inherit, by proving a superior status, 
and this is all that learned Counsel endeavour- 
ed to do. 


ag 73 Ind. Oas. (1044) 1 R. 1 ; (1924) A. L R. (R) 


(2) 3U. B. R. (1899-96) 194. 

(3) 2 U.B. R. (1897-1901) 188. 

(4) 2 U. B. R. (1897-1901) 160. 

(5) 12 Ind. Cas. 191 ; 1 U. B. R. (1910-18) 114 ; 4 
Bur. L. T, 285. 
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In view, however, of the confusion which 
not infrequently arises from the use of the 
word “wife” in Burmese Law, the matter has 
been re-heard, and Counsel for both parties 
have dealt fully with the rules applicable in 
such cases. These rules were discussed in 
Mi Kin Galev. Mi Kin Gyi (6), wherein it 
was laid down that a Buddhist might marry 


“two or more women at the same time, and 


that they might all have the status of a wife 
and not thatof a concubine, Such wives, 
whether they live together with the husband 
or not, inherit on equal footing, The Buddhist 


Law, however, clearly contemplates the ex- , 
istence of other women, who are sometimes - 


referred to as“ wives” but who are givena 
distinctly inferior status. The terms" lesser 
wife” and “concubine” have more or less indis- 
criminately been applied to such persons, but 
there are manifest objections to the contin- 
ued employment of these names. The posi- 
tion is cleared by the use of the expression 
“ superior wife ” for all who inherit on equal 
footing, and the expression “inferior wife ” 
for those of humble standing. In this way, 
effect is given to the wording employed in 
most of the Dhammathats;-and, in addition 
the peouliar status of one whois not a wife 
in the strict sense of the English word and 
yet is nota mere mistress, is recognised. 
Such a person is accorded certain rights under 
the Dhammathats cited in section 276 of the 
Kinwun Mingyi’s Digest, Vol, 1, and itis on 
the extract from the Manugye in that section 
that the applicant now relies. According to 
this authority, a wife of inferior status or “or- 
dinary concubine ” is entitled to three shares 
out of seven shares and a half, that is, to two- 
filths of the busband’s estate. This applies, 
however, to the case of “wives” living together 
with the husband, In the period during which. 


the Dhammathats were written it was not unt 


usual for a man to maintain several “ wives” 
in one household, Ordinarily, there was one 
chief wife, one or more “ordinary” or “recog- 
nised ° concubines, and one or more slave 
concubines. If was to meet such a case that 
the Manugye text cited was laid down, Where 
the wife of an inferior status lived apart, she 
was allowed to retain only such property as 
was in her actual possession: cf. the Manu- 
vannana and Dkammasara in section 280, 


(6) SInd Cas, 1169; 1 U. B. R. (1910+18) 42, 
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The Manugye in section 277 classes the “ infe- 
rior wife” among the six kinds of concubines, 
describing her as a free born woman who is 
not purchased and with whom the hus- 
band does not “ eat out of the same dish.” 
On the death of the husband, each of the 
six “shall retain the property which has pass- 
ed into her possession during his life time.” 


It is thus clear that a wife of inferior status 
who did not live together with the husband 
has no right of inheritance, 


Ma Thein Yin was such a wife; she was not 

œ taken to live in U Po Tok’s house oither at 

Tharrawaddy or at Letpadan, but was kept 

apart and occasionally visited by him. She 
was, therefore, not entitled to inherit. 


I would, accordingly, dismiss the application 
for review with costs. 


Heald, J.—I concour. 
N. E. Application dismissed, 


ALLAHABAD HIGH COURT. 
SECOND OVIL APPEAL No, 124 oF 1921. 
July 13, 1922, 

Present :—Mr. Justice Gokul Prasad 


KAULIDIN—DErenpant—APPELLANT 


versus 
CHANDIKA PRASAD AND OTHERS— 
PLAINTIFFS— RESPONDENTS, 


Public nuisance—Special damage proof of. 


je person who sues to remove a nuisanca on & publio, 


thoroughfare must prove special damage over and 
above that suffered by him along with the public at 
large. 


Second appeal against the decree of the 
Additional Subordinate Judge, Basti, dated the 
8th September 1920. 


Mr. S. P. Ghosh, for the Appellant. 
Mr. K. R. Dang, for the Respondents, 


JUDGMENT .—This appeal raises a very 
simple question. The plaintiffs-respondents 
brought a suit for the removal of certain gon 
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structions which the defendants had made on 
a public thoroughfare in collusion with the 
second set of defendants, the remaining 
semindars, The first Court decreed the 
claim in pars and dismissed the rest 
on the grounds (1) that those construc- 
tions were not made on the plaintiff’s land, 
and (2) that they did not interfere with the 
thoroughfare, and further that the plaintiffs 
had not proved any special damage. The 
plaintiffs went up in appeal. The learned 
Judge has on appeal modified the decree of 
the first Court on the ground that the finding 
of the first Court that some of the construc- 
tions did not interfere with the thoroughare 
was erroneous. The learned Judge of the 
lower Appellate Court has omitted to consider 
the fact that, so far at least as the shaeban 
on No, 67-2 was concerned, it being admitted 
that the plaintiffs were nob the owners of the 
plot No. 67-2 on which it stood, it was for the 
plaintiffs fo show that they had suffered a 
special damage over and above that suffered 
by them along with the publio ab large. This 
the learned, Judge has not found and on no 
principle of law could his decree directing the 
removal of the shaeban on plot No. 67-2 
aforesaid be sustained. Mr. Sital Prasad 
Ghose, the learned Advocate for the appellant, 
has relied on the case of Bhawan Singh v. 
Narottam Singh (1). and Mr, Ohaube, the learn- 
ed Vakil for the respondents, has relied on the 
case of Tota v. Sardul Singh (2). The case 
Bhawan Singh v. Narottam Singh (1), is only 
an exception to the general rule that any 
one who sues to remove a nuisances on 4 
public thoroughfare must prove special 
injury. Having regard to the general law 
as laid down inthe case of Bhawan Singh 
v. Narottam Singh (1), and giving effect to 
the exception in favour of the semindar as 
laid down in the case of Tota v. Sardul 
Singh (2), I modify the decree of the lower 
Appellate Court to this extent only thas I 
dismiss the plaintiffs’ claim as to the shaeban 
on plot No. 67-2 and allow the rest of that 
decree to stand. Under the circumstances of 
the case, I direct the parties to bear their own 
costs of this appeal, 


Z. K. Decree modified, 


(1) 2 Ind. Cas, 365; $1 A, 444; 6 A, D. J. 499. 
(2) 10A. 558; A. W.N. (1888) 269;6 Ind. Ieo. 
(N. 8.) 873. 


504 


MAUNG SAW MYAING v. MG SEIN 
RANGOON HIGH COURT. 


CIVIL MISCELLANEOUS APPLICATIONS 
Nos. 85 AND 86 oF 1923. 


November 29, 1923. 


Present +—Mr. Justice Young, Acting 
Chief Justice, and Mr. Justico May Oung. 


MAUNG SAW MYAING AND ANOTHER— 
APPLICANTS 


: versus 
MG SEIN AND ANOTHER—RESPONDENTS, 


Civil Procedure Code (Act V'of 1908), s. 109—-Appeat 
to Privy Council_—Appeal to High Court dismissed for 
default—Restoration, application for, rejection of— 
Order, whether decree or final order. 


An order of High Court rejecting an application 
for restoration of an appeal dismissed for default is 
not appealable to His Majesty in Council inasmuch 
as it is not a deorea or final order, nor is it an order 
passed in the exercise of Original Civil Jurisdiction 
of the High Court. 


Bismillah Begam v. Hiralal, 87 Ind. Cas. 889, fol- 
lowed. 


Applications for leave to appeal to His 
Majesty in Council. 


_ Mr. Burjorjee, for the Applicants, 


ORDER,—These are two applications for 
leave to appeal to His Majesty in Council, the 
first being Civil Miscellaneous Application No. 
85 an application for leave to appeal against 
an order of this Court dismissing Civil First 
Appeal No. 68 of 1922 for default of appear- 
ance, the second being an application for leave 
to appeal, as stated in the petition, against an 
order dated the 21st May 1923 made in Civil 
First Appeal No. 68 of 1922, 


The first application was withdrawn by 
Counsel for the applicant and we are concern- 
ed only with the second, 


We may remark that the order dated the 
9166 May 1923 was an order dismissing the 
appeal No. 68 of 1922 and is an obvious mis- 
take for the order dismissing the application 
for restoration of the appeal which is the order 
complained against, and which was also the 
order argued before us, and which was the 
order referred to in para, 2 of the grounds, 
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BALMOKAND D. WAZIR-CHAND >: 


We do not think it necessary to-be tech- 
nical and. will treat the application as one for 
leave to appeal against the order refusing the 
restoration of the appeal dated the 18th June 
1923.. A 


In Bismillah Begam v. Hiralal (1) a similar 
application was rejected on the, ground that 
an order rejecting such an application was not 
a decree ‘or final order passed in appeal nor an 
order passed in the exercise of the original 
civil jurisdiction of the High Court. We agree 
with the above decision and also agree that 


> F924, 


we cannot certify that the case is" otherwise” _ 


a fb one for appeal, ; 

We reject both applications with costs 2 
gold mohurs in each case. 

N. K. Application dismissed., 


(1) 87 Ind. Oas. 832. 


LAHORE HIGH COURT. 


MISCELLANEOUS APPLICATION No, 494 oF 
1919. 


February 16, 1920, 
Present —Mr, Justice Broadway. 


BALMOKAND-—DEFENDANT-— 
PETITIONER 


- Versus 


WAZIR CHAND—Pranvrier, 
AND OTHERS -DEFENDANTS:— 
RESPONDENTS, ` 


Civil Procedure Code (Act V of 1908), O. XLI, 5 
—Appsal—Dismissad for defatlt—Resicration—At- 
sence unintentional. 


An appeal was dismissed for default but appel- 
lant’s Counsel appeared soon after and satisfied the 
Court that his feilure to appear when this appeal was 
called on for hearing was wholly unintentional ;° 


Hold, that the appaal ought to be restored. 


DAL RAS of the Civil 
Procedure Code, for reeadmission of the above 
noted appeal case dismissed in default by the 
High Court on the 13th November 1919, . 


Petition under 


A 


Von. 79). 
MG PE THEIN v, 8 BOON KYAN 


Dewan Mehar Chand. for the Petitioner, 
Dr. Nand Lal, for the Respondents. 


ORDER.—This is an application for 
the re-admission of Civil Appeal No. 2669 of 
1917 which was dismissed by me on the 13th 
of November 1919 owing to the fact that 


when the appeal was called on neither the 


appellant nor his Counsel appeared. 
Dewan Mehar Chand, the appellant’s Vakil, 
| appeared soon after the appeal had been. dis. 
issed and I am satisfied that the failure to 
(appes was wholly unintentional. 1 accord- 
‘ingly restore the appeal and proceed to hear 
tit. 


Z. K, Appeal restored, 


RANGOON HIGH COURT. 
C1vIL Revision No. 89 oF 1923, 
'November 19, 1923. 
Present :—Mr. Justico Carr. 


MG PE THEIN— PETITIONER 
VETSUS 
S BOON KYAN— RESPONDENT. 


Rangoon Rent Act (Burma Act II of 1920), 8. 10—» 
Bjectment, suit for, by guardian of landlord whether 
maintainable. 


The guardian of a minor cannot sue to eject a ten- 
ant on tha ground that he requires the premises for 
the cooupation of the minor, as he is nat the land- 
lord within the meaning of section 10 of the 
WhRangoon Rent Act. 


Civil Revision Petition. 


Mr, Robertson, for the Petitioner. 
Mr. Maung Maung, ior the Respondent. - 


JUDGMENT.—This is an unfortunate 
case, The premises in dispute are the property 
of two minors, whose guardian is the plaintiff- 
petitioner. The defendant-respondent is the 
tenant, Plaintiff sued to eject defendant on 
the ground that he required the premises for 
for the occupation of himself and the two 
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minors. His suit has been dismissed on the 
ground that he is not the “landlord” for the 
purposes of the Rangoon Rent Act, section 10. 


Plaintiff is clearly the ‘‘landlord” within 
the terms of the general definition given in 
section 2 (c) of the Rent Act. 


Seation 10 (1) of that Act lays down that 
no decree for recovery of possession of the 
premises shall be made so long as the tenant 
pays the rent allowable under the Act. 
But there is a proviso, the portions of 
which applicable to the circumstances of 
this case are, “provided that nothing in this sec- 
tion shall apply...where the premises are rea- 
sonably and bona fide required by the landlord 
for occupation by himself or by any member 
of his family or for the occupation of any 
person for whose benefit the premises aro 
held, or wherethe landlord can show any 
cause which may be deemed satisfactory by 
the Court.” 

So far it would seem that on adducing the 
necessary proof the plaintiff whould be enti- 
tled to succeed. But we come next to alause (5) 
of section 10, which lays down that, “for 
the purposes of this section, notwithstanding 
anything contained in clause (c) of section 2, 
the term landlord” shall not include any 
person who has become landlord otherwise 
than by a bona fide transfer thereof for value 
or by the devolution of the premises upon 
him under a testamentary disposition or ` 
intestacy or a settlement made before the first 
day of April 1918.” 

Under this ib seems clear that the plaintiff 
is not the landlord for the purposes of sec- 
tion 10. The premises in question appear to 
have devolved by intestacy, but upon the 
minore and not upon the plaintiff. He is the 
landlord by virtue of his appointment by the 
Chief Court of Lower Burma as guardian of the 
minors and it would be straining the mean- 
ing of the terms to say that the premises had 
devolved on him by intestacy. 


16 must be held, therefore, that the plaint- 
iff isnot the "landlord ” for the purpose of 
section 10 and it necessarily follows that the 
fact that he requires the promises for the 
occupation of the minors for whose benefit he 
holds them does not entitle him to the benefit 
of the proviso to section 10(1). He. can 
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therefore, nob obtain adeecres for ejectment 
on that ground, 


My conclusion, therefore, is that the decision 
of the learned Judge of the Small Cause 
Court is correct. 


It can hardly be supposed that the Legis- 
lature intended clause (5) of section 10 to 
exclude from the benefits of the proviso a 
landlord such as the plaintiff. But the effect of 
the clause is clear and it must be applied, 

I, therefore, dismiss this application. In 
view of the circumstances, [ make no order 
as to costs, 


N. K. Application dismissed, 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 46 oF 1919. 
May 5, 1920. 


Present —Mr, Justice Leslie-Jones and 
Mr, Justico Abdul Raoof. 


BARIAM SINGH—PLAINTIFP— 
APPELLANT : 
versus 


PHAGGU MAL AND ANOTHER 
—DEFENDANTS—RESPONDENTS, 


Custom—Alienation by widow--Necessity,, proof of— 
Decrté ex x parte against widow, value of. 


The mere fact thatan ex parte decrse has beon 
obtained against a widow by æ creditor doss not of 
itself amount to avidence of legal necessity for tha 
amount of the deoree so as to justify an alienation by 
the widow of her husband’s estate. 


Appeal, under section 10 of the Letters 
Patent, against the decree of Mr, Justice Mar- 
tineau, dated the 8rd November 1919, in Civil 
Appeal No, 451 of 1919. 


Mr. Gullu Ram, for the Appellant. 
My. H. D. Bhalla, for the Respondents. 


JUDGMENT,—The facts of this case 
appear sufficiently from the judgments. The 
decree obtained by Phaggu Mal has been treat- 
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ed asif in itself is amounted to legal neces- 
sity. But the decree was ev parte, and fhe 
real question is whether there was any neces- 
sity for the original bond which was executed 
by the widow in favour of Phaggu Mal. The 
latter alleged in his pleas that. the first bond 
was on account of a debt incurred by Musam- 
mat Ram Devi's husband, but he made. no 
attempt to prove it, though the point was 
evidently realised and was fully covered by 
the issue. 


Ws allow the appeal and decree the plaint- 
iff’s suit with costs throughout. 


Z. K, Appeal allowed: 


RANGOON HIGH COURT. 
First CIVIL APPEAL No, 311 oF 1922. 
December 10, 1923. 


Present —Mr., Justico Young, Acting Chief 
Justice, and Mr, Justice Carr. 


RAJ CHANDRA DHAR— - 
APPELLANT 


versus 
Messrs. K. D. O.O, RAY—RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. IX, r. 13— 
Deoree, ex-parte— Appeal, grounds of —Summons, service 
of, whether can be questioned. 


Where an cx-parle deores is passed, the defendant 
can challenge it by way of appealon the ground 
that the evidence adduced by the plalntif was no 
sufficient to justify the decree but he is not antite 
in appeal to go into any question connaoted with his 
non-appearance at the hearing, as that is the subject- 
matter of the special prooeodings under O. IX of the 
Givil Procedure Code. 


Janardhan Dobey v. Ramdone oe 29 0. 788 at p. 
743 ; 12 Ind. Deo. (N. 8.) 491 ; Humny v. Agia-ud-din, 
86 Ind. Cas. 277; 89 A. 148; "14 A. L. J. 1296, relied 
on. 


Sadhu Krishna Ayyar vy. Kuppan Amanin 80 M. 
54 ; 1 M. L. T. 268 ; 16 M. L. J. 479, dissented from. 


Mr, Lambert, for the Appellant. 
Mr, Chari, for the Respondents. 
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JUDGMENT.—The only arguments 
raised before us iri this appeal were whether 
the appollant had been duly served with a 
summons, and whether this was material in 
aregular appeal from a decree. .The appel- 
lant appeals as the Karta or. Manager of a 
joint Hindu family and claims that he was 
never rightly served, 


` The suit was brought against the individual 
‘members of this alleged family firm who 
were described as merchants carrying on 
business in partnership under the name and 
style of K. C, Dhar by their managing part- 
ner, Gour Chandra Dhar, who was younger 

- brother of the appellant, 


The suit was filed on the 11th August 1921, 
and onthe 20th September 1921, defendants 
Nos. 1 to 5 put in a written statement through 
the said Gour Chandra Dhar, who, it is not 
disputed, was duly served on behalf of him- 
self and his brothers, as though the proceed- 
ings had been taken against the firm. On the 

_ 16th January, over four months after the 
summons was so served, and over 34 months 
since a written statement had been put in on 
behalf of defendants Nos, 1 to5 by defendant 
No. 2, and after various steps had been taken in 
the case, the first defendant appeared by his 
agent, Pershonath Chowdury, and his Pleador, 
Rai Hpaw, and applied for an adjournment to 
file a written statement alleging that the five 
brothers had been sued in their own names, 
and yet the summons bad been served on the 
2nd defendant alone, and the written state- 
ment was filed by him alone, though he had 
no power-of-attorney to represent them in 
any Court of Law. 


Šv: 


"E The Trial.Judge passed the following order 
“on this application — This applieation is be- 
lated. Service was effected on G, C. Dhar - as 
managing partner of the firm of K.O. Dhar under 
O. XXX, r. 3. The service on him is effectual. 
li the Ist and 3rd to 5th defendants refrained 
‘from appearing in Court these four months, 
they baye only themselves to blame. I decline 
to give another adjournment.” Defendants’ 
agent and his pleader then left the Court, and 
the case proceeded ex parte so far as defendants 
Nos. 1 to 5 were concerned, with the result 
that a decrée was passed against defendants 


Nos. 1 to 5 and the suit was dismissed as 
against defendant No. 6, 


It was argued before us for the appellant 
(a) that the summons was rightly served ; (b) 
that it was immaterial whether it was rightly 
served or not: it being urged that the 1st de- 
fendant had appeared to ask for time and had 
thereby waived service, and that the real 
question was whether the Court was justified 
in refusing the application for time and in pro- 
ceeding es parte, and that this question, 
though it would have rightly found a place 
in an application to set aside the decree and 
restore the case, could not be considered 
in a regular appeal, in which the only ques- 
tion was whether the evidence upon the 
record was sufficient to sustain the decree, 


Obviously, this contention must be con- 
sidered first, as, if it is upheld, thereis no ad- 
vantage to be gained by considering whether 
the summons was duly served. 


In the first place, I may say that Iam 
clearly of opinion that the 1st defendant waiv- 
ed the question of service by appearing to ask 
for time, and that theonly question is whe- 
ther the Judge was right or wrong in refusing 
to grant time. ‘Ihe question whether this can 
be considered in an appeal from the decree, or 
only in proceedings to set aside the decree and 
restore the oase, bas been the subjeet of con- 
flicting decisions. 


In Jonardhan Dobey v. Ramdone Singh (1) 
it was observed as follows :—' When a deorce 
is passed ex parte against a defendant a reme- 
dy by appeal is now always open to him 
by section 540 of the Code of 1882, as amend- 
ed by Act VII of 1888, (section 96 of the 
present Code). But such a remedy can be 
efficacious only in these cases, and their 
number must be small, in which the ew 
parte decree is either wrong in law on the 
face of the proceedings or is based on evi- 
dence so weak that, even though unre- 
butted, it is insufficient fo sustain the decree. 
In the great majority of cases in which a 
defendant havinga good defence has had an 
ex parte decree passed against him, the dis- 
advantage he labours under is that he has not 
been able to substantiate bis defenee by evid- 
ence before the Court. Upon the record as it 


(1) 280.738 atp. 748; 12 Ind. Dec. (N. B.). 491, 
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stands the ex parte decree may be unassailable 
but if the defendant has an opportunity 
(which he was prevented from having owing 
to some sufficient cause) of placing upon the 
record, evidence which he could have adduc- 
ed to substantiate his defence, no such 
decree should have been passed. The remedy 
in such a case cannot be by way of appeal 
which must ordinarily proceed upon the record 
gs it stands,” 


On the other band, it had been decided by a 
Full Bench of the Madras High Court, in 
Sadhu Krishna Ayyar v. Kuppan Ayyangar (2) 
that when a suit is decided ex parte an Appel- 
late Court to which an appeal from the deeree 
is preferred under section 540 of the Code of 
Civil Procedure, (section 96 of the present 
Code) has jurisdiction to reverse the decree of 
the lower Court on the ground that such Court 
was wrong in proaeeding to decide the case ew 
parte and remand the suit for re-hearing, re- 
ferring to the Calcutta dicta as obiter. “I 
think,” said the O. J., “it must be taken that 
the Legislature by accident or design has given 
8, right of appeal apart from the merits against 
an order on the ground that the defendant was 
not in default in failing to appear and against 
an ex parte deeree also, apart from the merits, 
on the same grounds”, 


The same question also came up in appeal 
for decision before the Allahabad High Court 
bofore Richards, C. J., and Banerji, J., in Hum- 
miny v. Aziz-ud-din (3), and was answered in 
the opposite way. Richards, ©. J., observing as 
follows: “In my opinion once the Munsif had 
made the decree in the absence of the defend- 
ants he must be deemed to have passed his 
decree ev parte, and if the defendants com- 
plained that the decree should not have been 
passed in their absence, their only remedy was 
to apply to have ib set aside and the case 
restored. They could, no doubt, challenge the 
déeres by way of appeal upon the ground that 
the evidence whióh the plaintiff had adduced 
‘was not sufficient to justify the decree, but 
they were not entitled in any appeal from the 
decree to go into any question connected with 
their non-appearance at the hearing,” 


I have no doubt that under O. XVII, r, 2, 
the suit must be deemed to have been decid- 


(2) 80M. 54; 1M. L. T. 268; 16 M. L. 3. 479. 
(8) 36 Ind. Cas. 277 ; 89 A. 143; 14 A. Le J. 1996, 
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ed ex parie, and that the provisions of O. 
TX applied, and that the defendant could have 
applied to seb aside the decree, and the ques- 
tion whether he should have succeeded would 
depend on the question when he became aware 
of the suit. Butis he confined to this relief, 
or canheuse his grievance as a ground of 
appeal in an ordinary appeal from the decree ? 


I mustsay that I prefer the reasoning of 
the Calcutta and Allahabad High Courts and 
consider that, in an appeal from a decree the 
only question with which the Appellate Court 
is ordinarily concerned is whether the evid- 
ence on the record is sufficient to support that 
decree, and that the question of due service of 
summons is the subject-matter not of an 
appeal from the decree but of the special pro- 
ceeding under O. IX. 

In this case, it was not contended that the 
evidence, as it stood, was insufficient to sup- 
port the decree, and, in the view I take, we 
are not concerned with the question whether, 
but for the refusal of the learned Trial Judge 
to grant time, that evidence would have been 
subject to cross-examination and been sup- 
plemented by evidence on the other side. 

I would accordingly dismiss the appeal with 
costs, 


N. E. Appeal dismissed, 


ALLAHABAD HIGH COURT. 


LETTERS Parent APPEAL NO, 80 
oF 1921, 


November 24, 1921, 


Present :-—-Sir Grimwood Mears, Kt., Chief 
Justice, and Mr, Justice Banerii. 


RAM NARAIN AND ANOTHER—DEFENDANTS 
—APPELLANTS 
versus 
MUHAMMAD AKBAR—PLAINTIFF— 
RESPONDENT 


Lundlord and tenant—Occupancy tenani—Tanks 
and well constructed for manufacture of indigo, whether 
oan be sold. 


Vor. 79) 


RAM NARAIN v, MUHAMMAD AKBAR 


Tanks and walls constructed by an occupancy 
tenant for the manufacture of indigo are nots part 
of his holding and he is competent to sell them. 


Letters Patent Appeal from the judgment 
of Mr. Justice Walsh, dated the Qnd June 
1941, l 


Mr. M, S. Bajpai, for the Appellants. 
Mr. 5, Raza Ali, for the Respondent. 


JUDGMENT .-—The question which arises 
in this appeal is whether the mortgage made 
in favour of the defendant by the predecessor- 
in-title of the plaintiff in 1894 included certain 
tanks and a well for the manufacture of 
indigo. The suif was brought for redemption 
of the mortgage, and the plaintiff claimed not 
only the land mortgaged but also the tanks 
and the well which existed on the land. The 
mortgagees had no objection to redemption of 
the land, but they contended that the well and 


the tanks were not included in the mortgage, . 


that they had been sold previous to the mort- 
gage to the defendants, and that they formed 
no part of the mortgaged property which 
could be redeemed. 


The Court of first instance found against 
the defendants ‘and decreed the whole claim. 


Upon appeal the learned Judge found that the 
sale-deeds relating to the tanks and the well 
executed by the mortgagor were genuine sale- 
deeds, and that the ownership of the mortgagors 
had passed to the mortgagees by virtue of those 
sales. He was further of opinion that the well 
and the tanks were not included in the mort- 
gage and could not have been inaluded in it by 
the mortgagor who had already sold them to 
the mortgagee, He accordingly disallowed that 
part of the claim which related to the tanks 
andthe well, The tanks we may mention 
were for the manufacture of indigo and the 
well has been found to have been used for the 
same purpose, 

_A learned Judge of this Court on appeal set 
aside the decree of the lower Appellate Court 
on the ground that the mortgagor was in law 
incompetent to sell the tanks and the well to 
the mortgagee, 


This view of the learned Judge does not 
commend itself to us. Ibis conceded that, if 
there had been a building belonging to the 
mortgagor on the Jand, he could sellit. If 
he could sell a building he could equally sell 
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tanks and the well constructed by him on the 
land. Whab he was incompetent to sell was 
his holding. The tanks and the well could not 
be deemed to be a part of the holding, Further- 
more, it did not lie inthe mortgagor, who had 
sold the tank and the well, and subsequently 
mortgaged the land, to say that he had no 
power to sell, and that, therefore, the pur- 
chasers had acquired no title to the tanks and 
the well. The plaintiff derived his title from 
the mortgagors and heis equally incompetent 
fo set up such a plea, As has been stated 
above, what the mortgagors did was not to 
sell their occupancy holding but something 
apart from their occupancy holding, There- 
fore, the sales effected were valid sales and 
could take effect. It appears that a sale-deed 
was executed on the very day on which the 
mortgage-deed was exeouted. Surely, ib cannot 
be said that the parties to .the sale-dead 
intended to include in the mortgage the prop- 
erty which had shortly before been sold, 
It is equally clear that the property sold 
some yoars before was not intended to be 
mortgaged to the mortgagee, 


Tn view of the findings of the lower Appel- 
late Court which this Court was bound to 
accept, and in view of the fact that we are un- 
able to agree with the learned Judge's opinion 
as to the invalidity of the sale executed by the 
mortgagor, we must allow the appeal. We ac- 
cordingly set aside the decree of this Court 
and restore that of the lower Appellate Court 
with costs of both hearings in this Court in- 
cluding fees on the higher seale. 


Z. K. Decree set aside, 
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MADRAS HIGH COURT, 
APPEAL AGAINST ORDER No. 56 oF 1921. 
August 21, 1923, 


Present +— Mr. Justico Ramesam (on re- 
ference by Mr. Justice Spencer and Mr. Justice 
Venkata Subba Rao.) 


NADEPENA APPAMMA AND OTHERS 
-~~APPELLANTS-—D EFENDANTS 


versus 


SARIPILLI CHINNAVADU AND 
OTHERS ~RESPONDENTS—PLAINTIFFS, 


Registration Act (EVI of 1908), 8s. 17, 49--Usufructu- 
ary morigage—Sutt for redemption, nature of—Un- 
rêgi anth mortgage-deed, whether admissible in evi- 

EnG. 


Plaintiff sued to enforce the terms of an unregister- 
ed usufructuary mortgage-deod praying for a deoree 
for redemption. 


Held, Spencer, J., dissenting, (1) that the suit being 
for redemption of a usufruotuary mortgage was in 
substance a suit for possession of property: 


(2) that the mortgage-deed though inadmissible 
in evidence to prove fhe mortgage could be looked at 
for the collateral purpose of showing the nature of 
the defendants’ possession. 


Ananda Haii v. Khudiram Hatt, 25 Ind. Cas. 558 ; 
19 ©. L. J. 582, relied on. 


Varada Pillai v. Jeevarathanammal, 53 Ind. Cas. 
901; 48 M. 244; (1919) M. W. N. T24; 10 L. W. 679; 
940. W. N. 346; 38 M. L. J. 318; 18 A.L. J. 274; 2 U. 
P. L. R. (P. C.) 64; 22 Bom. L. R. 444; 46 I, A, 285 
(P. O.), followed. 


Krishna Pillai v. Rangasami Pillai, 18 M. 462; 5 
M. L, d: 187; 6 Ind. Dec. (N. S.) 672, distinguished. 


Subbayya v. Maddulettah, 17 M. I. J. 469; 8 M. L. 
T. 187; Yuruva Venkata Reddyv. Maddi Veeranna, 
23 Ind, Cas. 376; 15 M. L. T. 192, not followed. 


Per Spencer J.—A plaintiff who sues for redemp- 
tion on the strength of an unregistered mortgage- 
deed can never succeed, because for obtaining a 
decree to redeem it is necessary to prove the terms of 
the mortgage, and they cannot be proved by any 
other svidence than the document itself. 


Appeal against the order of the Subordinate 
Judge, Vizagapatam in Appeal Suit No. 85 of 
1920 preferred against the decree of the Court 
of the District Munsif, Vizianagaram, in O. 


” 


5. No. 607 of 1917, 
ORDER. 


Spencer, J.—The plaintiffs sued to 
enforce in this suit the terms of a usufruc- 
fuary mortggage-deed praying in their plaint for 
a decree for redemption, and alleging that - 
plaintiffs Nos. 1 to 5 had mortgaged the suit 
property to the deceased husband of Lst defend- 
ant who was the brother of defendants Nos. 
5 to 8. 


The defendants did not admit the existence 
of any mortgage. The plaintiff did not. Bonk 
up a title to eject the defendants otherwise. 


The mortgage-deed produced, being unregis- 
tered, could not, under section 49 of 
the Indian Registration Aot, be admitted 
as evidence of plaintiff's right to redeem, 
The Subordinate Judge was of opinion 
that it could be looked at for the ‘collateral 
purpose of showing the nature of defendant's 
possession. But no question arises as to the 
nature of that possession until the plaintiffs 
first show that they havea right bo recover 
possession. The purpose for which they wish 
to have the document admitted is not a 
collateral purpose, but the direct purpose 
of proving the basis of their title, 


I do not for an instant wish to question the 
proposition that if one party to a suit sets up 
a title based on adverse possession, his oppo- 
nent may show by means of an unregistered 
mortgage-deed that the nature of the possés- 
sion was permissive. 


There is the high authority of the Privy 
Council in Varada Pillai v, Jeevarathnammal 
(1), for holding that an unregistered document 
which could notbe used as evidence of a trans- 
action requiring registration such as adil, 
may yeb be looked at as explaining the nature 
and character of a person's possession, 


But a plaintiff who suesfor redemption on 
the strength of an unregistered mortgage-deed 
can never succeed, because for obtaining a 
decree to redeem it is necessary to prove the 
terms of the mortgage, and they cannot be 
proved by any other evidence than the docu- 


(1) 58 Ind. Cas. 901; 43 W. oi (1919) M. W. N. 
724; 10 L. W. 679; 24 0. W. N. 846; 38 U. L. J. 313 
18 Å. L. J. 274; 2U. P. L R. (P. C.) 64; 22 Bom. L. 
R. 444; 46 L A, 285 (P. O.). 
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ment itself. This is the effeot of sections 17 
and 49 of the Indian Registration Act, read 
with section 91 of the Indian Hvidence Act. 
If we were to allow unregistered documents 
to be used as evidence of title by a mere 
device of pleading, we should be defeating 
the purpose of the Act (Vide Divithi Varada 
Ayyangar v. Krishnasami Aayyngar (2). Even 
if the defendants were to admit in their 
written. statements that the relations betb- 
ween themselves were those of mortgagors 
and mortgagees, the plaintiffs could not, on 
-the strength of that admission, be given a 
decree for redemption as for redemption 
they must further prove what sum is due, 
see Krishna Pillai v. Rangasami Pillai. (3), 
Mutta Venkatachalapatht v. Pyindha Venk- 
atachalapathi (4), Seetamma v. Krishna- 
swamy Rao (5) Kalliani Amma v. Nara- 
yanan Nambiar (6) and Somu Gurukkal v. 
Rangammal (7), In Ananda Hait v, Khudi- 
ran Hait (8), the plaintiff proved a title 
paramount to the land, and the defendant, 
-while admitting possession under a usufructu- 
ary mortgage, took the objection that being a 
verbal mortgage it was void. The decision was 
that of a single Judge, The learned Judges who 
heard the Lotters Patent Appeal give no reasons 
for their decision. In the present suit the de- 
fendants deny the plaintiff's mortgage and set 
up an independent title and the plaintiffs have 
‘not applied to amend the plaint so as to con- 
verb the suit into one fo recover possession on 
their title as owners. Even if they now 
applied to amend their plaint so as to make it 
a suit on a differeat cause of action, I do not 
think we could probably permit this to be 
done (See S. A. No. 880 of 1912). 

In these circumstances, the appeal in my 
opinion should be allowed and the suit dismissed 
‘with costs throughout, But as my learned 
brother is in favour of dismissing the appeal 
we refer the question on which we differ to a 
third Judge under section 98 of the Civil 
Procedure Code, 

(2) 6 M. 117; 7 Ind, Jur. 76; 2 Ind Dao. (N. S.) 360. 

62; 5 M. L. J. 187; 6 Ind, Deo. 
(N. S.) 672. 


(4) 17 Ind. Cas. 987 ; 12 M: L. T. 579; 28M. L. 
J. 652. 


(5) 35 Ind. Cas. 18; 81 M. L. J. 240 ; (1916) 2 M. 
W. N. 33 520 3L L. T. 44. 
: (6) 28 Ind. Cas. 69; 28 M. I. J. 266.; (1915) M. 
W.N. 105 ; 17 M. L, T. 170: 

(7) TM. B.O. R. 13? 

(8) 25 Ind. Cas, 558; 19 O. Ta, Jo 532 


Venkatasubba Rao, J.—Tho sut is 
brought for redemption. The plaintiffs allege 
that they were the owners of the property, 
that they executed about 15 years previous to 
the suit a usufructuary mortgage-deed in 
favour of the defendants’ predecessor-in- 
title, that the latter was pub in posses- 
sion of the property which continues to 
be in possession of the dofendants, that 
the mortgage-deed nob registered, and that 
the defendants refused to receive the 
amount due and deliver possession of the prop- 
erty to the plaintiffs. As is usualin such a 
plaint, the prayer is for possession of the prop- 
erty, the plaintiffs offering to pay the amount 
due on the footing of the mortgage. 


The defendants in effect claim the prop- 
erty as theirs and deny the existence of the 
mortgage. The District Munsif dismissed the 
suit holding, on a preliminary issue framed, 
that the suit does not lie on an unregistered 
mortgage-bond, He pronounced judgment on 
the 10th November 1917, and, rclying on 
Subbayya v. Matduletiah (9) and Yuruva 
Venkata Reddy v. Maddi Veeranna (10), over- 
ruled the contention on behalf of the plaintiffs 
that the mortgage-deed may be referred to to 
explain the nature and character of the poss- 
ession held by the defendants. The Subor- 
dinate Judge reversed the decision of the Dis- 
trict Munsif and remanded the suit for dis- 
posal in accordance with law. His judgment 
is dated 26th August 1920,'and as by that time 
the Judicial Committee of the Privy Council 
in Varada Pillai v. Jeevarathnammal (1) had 
decided that an unregistered deed of gift 
could be admitted in evidence for the purpose 
of ascertaining the character of the possession 
of the alleged donee, the Subordinate Judge 
following the decision came to the conclusion 
that the unregistered bond was admissible for 


the limited purpose stated and observed as 
follows — 


“When once the document proves the na- 
ture of the defendant's possession to be that 
of the mortgagees they cannot prescribe for 
an absolute title but they can preseribe for 
mortgagee’s rights after the lapse of 12 years 
from the date of the deed.” 

The suit being for redemption of a usufruc- 
tuary mortgage, it isin substance a suit for 


(9) 17M. L. J. 469; 8 M.D. T. 187. 
(10) 23 Ind, Cas. 376; 15 M. L. T. 192. 
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possession of the property. The fact that the 
plaintiff, while asking for possession, has offered 
to pay the amount due on fhe mortgage to the 
defendant does not render it any the less a suit 
for the possession of the property. What the 
plaintiff has to do in the suit is fo prove his 
title, Having proved it, he may rely upon the 
mortgage-deed itself to show that the defen- 
dants have not acquired a title by adverse 
possession, I may observe that the title of 
the plaintiff to the property has not been 
determined, the case having been disposed of 
on a preliminary point. The plaintiff may 
adduce evidence to prove his ownership to the 
property. As a piece of evidence, he may 
even rely upon an admission of his title, if 
any, made by the mortgagees in the unregis- 
tered deed in question. It is not necessary to 
pursue this matter further because, when the 
plaintiff proves bis title, it will be for the 
defendants to make out their claim to the 
property. If they succeed in showing that 
they have been holding the property asserting 
the title of morigagees for over the statutory 
period, they will then have shown that they 
have acquired by adverse possession the limit- 
ed interest of mortgagees in the property in 
question. 

It has been contended on behalf of 
the defendants that to take this view, 
will be tantamount to permitting the plaint- 
iffs to convert their suit from one of 
redemption into one of possession. This 
argument is untenable. The precise point was 
raised and determined in Ananda Hait v. 
Khudiran Hait (8). The case was first decid- 
ed .by Harrington, J., and his judgment 
was approved in Letters Patent Appeal by 
Sir Lawrence Jenkins, C. J., and Mookerjea, 
J. The following observation in the 
judgment of Harrington, J., disposes of 
the argument advanced before us on, this 
point on behalf of the defendant: ‘The 
_argument that has been addressed to us 
is that if the plaintiff is given possession in 
this suit, ib would be substantially altering the 
character of the suit. I do nob agree with 
this. It appears tome that a suit for posses- 
sion on redeeming a usufructuary mortgage is 
in substance a suit for possession of the land. 
If the plaintiff establishes his title and the 
only answer the defendant has is that the 
- mortgage is void in point of law, still, never- 
theless, the plaintiff would be entitled to get 


the land, because the defendant on his own 
showing has no title.” 


The next argument that the defendants ’ 
learned Vakil advanced before us is that the 
suit is to enforce the terms of the mortgage- 
deed which was unregistered, and that, as the 
mortgage cannot be proved, the suit must fail, 
It is perfectly true that a mortgage over im- 
moveable property to secure a sum of Rs, 100 
or upwards cannot be created by an unregis- 
tered dead. It follows that a mortgagee, to 
whom possession has not been transferred, 
suing for sale of the mortgaged property cana 
not establish his right by relying upon an un- 
registered mortgage-deed and his suit will 
necessarily be dismissed, but where there is a 
transfer of possession, the other considerations 
will arise. The interest which a man can 
acquire by adverse possession may be limited 
by the nature of his possession; and adverse 
possession of a limited interest for tho statu- 
tory period isa good plea to a suit in ejectment 
to the extent of that interest. 


In Madhava v, Narayana (11) it was held 
that the kanomdars who held the land under 
an invalid kanom for more than 12 years 
acquired by adverse possession the limited 
interest for which they prescribed. 


Again, in Sankaran v. Periasami (12) it 
was held “ that the payment of Poruppu 
did not prevent the possession of the defen- 
dants from being adverse to plaintiff, as the 
possession of a limited interest in immoveable 
property may be as much adverse for the pur- 
pose of barring a suit for the determination of 
that limited interest as is the adverse posses- 
sion of a complete interast in the property, to 
bar a suit for the whole property. 

In Budesan v. Hanmanta (13) the tyo 
Madras cases referred to above were cited with 
approval, and it waa held tbat a tenant may, 
after the statutory period, acquire the right of 
perpetual tenancy. Ib was pointed ont that 
under Art, 144 of Ack XV of 1877 a suit for 
possession of immoveable ‘property or any 


‘interest therein is barred after the lapse of 12 


years from the time when the possession of 
the defendant becomes adverse to the plaint- 
iff and that in a suit in ejectment it is the 


Pe 9 M. 244 ; 10 Ind. Jur. 61; 8 Ind, Deo. a 8.) 


Pia) 18 M. 467; 4 Ind. Deo. IN. 8.) 1037 
(18) 21 B.:509; 11 Ind. Dee. (N. 8.) 341 
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tenant’s interest in possession of the tenant 
that the landlord seeks to recover. 


I may also refer to Manavikraman v. 
Ammu (14) which, I think, has a very material 
bearing on the present case, In 1864, A 
mortgaged certain lands to B for Rs. 750. In 
1881, B professing to act as the absolute 
owner mortgaged the same lands to O for Rs, 
5, 000, and O enjoyed possession of the lands 
fora period exceeding 12 years from the date 
of bis morigage. A, then instituted a suit for 
redemption. It was held that A. was bound 
fo redeem C’s mortgage before he could 
~ recover his possession of the property on the 
ground that C’s mortgage which, but for the 
law of Limitation, would have been invalid as 
against A, had become good by O's possession 
for 12 years, 


From the authorities it is clear that the 
defendant in the present case can acquire the 
title of a mortgagee by adverse possession for 
the statutory period. The deed of mortgage 
being invalid, it confers upon him no right, and 
it cannot be relied upon as the source of the 
mortgagee’s title, On the contrary, his right 
is based solely upon the fact that he has been 
inadverse possession of the limited interest 
for the statutory period under the decision of 
the Privy Council in Varada Pilla v. Jeeva- 
vathnammal (1) the mortgage-deed may be 
referred to for ascertaining the charactor 
of his possession, It may be referred to for 
determining the quantum of interest for 
which the defendants prescribe claiming as 
mortgagees. When it is said that a mort- 
gagee'’s interest may be prescribed for the 
statement implies that the mortgagee’s in- 

-terest is definite and precise, Ifthe question 
is, has a person prescribed for a mortgagee’s 

torest in respect of Rs, 100 or Rs. 10,000, 
the document may be looked at for ascertaining 
the quantum of interesi which the adverse 
Pee has been claiming or has prescribed 
or, 


This case is the converse of Divethi Varada 
Ayyangar v. Krishnasami Ayyangar (2). In 
the latter the defendant who claimed title by 
adverse possession sought to reply upon the 
unregistered documents referred to in that 
case for proving the charactor and nature of 
his possession. In this case it is the plaintiff 


(14) 24M. 471 (P. BJ). 
1 0—65 


that desires to prove by referring to the un- 
régistered deed, that the defendants’ possession 
has not been adverse. Again, in the Privy 
Council case fhe defendant wanted to make 
out his adverse possession of and title to the 
property by relying upon the unregistered 
documents. In the present case, the plaintiff 
seeks to disprove the allegation of adverse 
possession on the part of the defendant by 
relying upon the deed which has not been 
registered. In principle, the two cases are 
identical, 


As regards the defendants’ right to be paid 
the amount of the mortgage no difficulty 
does, however, arise in the present case as the 
plaintiff has admitted that an amount is due to 
the defendant on the footing of the mortgage 
and offers to pay it. 

I am, therefore, of the opinion that the judg- 
ment of the Subordinate Judge is correct and 
that the order of remand must stand, 


JUDGMENT, 


Ramesam, J.—The facts are stated by my 
learned brothers. It is sufficient fo add that 
defendants Nos. 1 to 4 represent the original 
mortgagee who is dead and defendants Nos. 5 
to 8 are their relations and friends who got into 
possession of the suit property within 12 years 
prior to suif. 


Itis true that the unregistered deed of mort- 
gage mentioned in the plaint is inadmissible in 
evidence to prove the mortgage, It is also true 
that a mortgage of immoveable property to 
secure a sum of Rs, 100 or upwards cannot be 
created otherwise than by a registered dead. 
There is, therefore, no mortgage of 1902 to 
redeem, 


But it does not follow that there was nob, 
at the dute of plaint, the relation of mortgagor 
and mortgagee between the plaintiff and defen- 
dants Nos. 1 to 4, It is a too narrow reading of 
the plaint, whichis a bare narration of the 
facts, to construa if as seeking to redeem only 
a mortgage of 1902 and no other, The deci- 
sion in Krishna Pillai .v. Rangaswami Pillai 
(3) does not apply. Ifthe defendants who 
remained in possession for 15 years prescribed 
for and acquired the interest of a mortgagee 
by adverse possession, the relation between 
the plaintiff and the defendants is that of a 
mortgagor and mortgagee. The limited 
interest of a mortgages may be acquired 
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by adverse possession: Madhava v. Nara- 
yana (11). To prove the extent of inter- 
est acquired by the defendants by adverse 
possession, the terms of the mortgage as- 
serted by them have to be and may be 
proved, Such proof cannot be regarded as 
an attempt to prove the mortgage of 1902 
or to adduce secondary evidence*o! the 
terms of the unregistered deed of mortgage ; 
for the asserted mortgage need not, necessari- 
ly, be (though very often it will be) identical 
with the mortgage attempted to be created by 
means of the unregistered deed of mortgage. 


The case'has not been fried. One cannot 

now know what is the evidence the plaintiffs 
are going to adduce to prove the mortgage 
acquired by the defendants by adverse posses- 
sion. The unregistered deed of mortgage 
(which ought to be in the defendant’s posses- 
sion), if forthcoming, can be admitted in 
evidence to show the character of the defend- 
ant’s possession: Varada Pillai v, Jeevarath- 
namma (1), It cannot be assumed at this 
stage that no other evidence will be fortheom- 
ing. 
Savon if the defendants acquired no mort- 
gage or other limited interest by adverse 
possession the plaintiffs can succeed if they 
are able to prove their title, It cannot be 
said that the character of the suitis changed, 
In the first place, even as the suit is framed, 
itis a suit for possession based on title, as 
against defendants Nos. 4 to 8 and the suit is 
not a suit for mere redemption, But, apart 
from this, I agree with the decision in Ananda 
Hait v. Rudiram Hait (8) where it was held 
that a suit toredeem a usufructuary mortgage 
is substantially a suit for possession, (See 
also Narayanasami Naicker v. Periasamy 
Odayar (15.) 

I agree with Venkatasubba Rao, J., that the 
appeal must be dismissed. Costs of the High 
Court to abide the result. 


VN. V. Appeal dismissed. 


K. 8, D. 


(15) 68 Ind. Oas. 785; 44 M. 951 at pp. 957, 988; 14 
L., w. 116; (1921) M. W. N. 465 ; 41 M. L. J. 163. 
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ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No. 83 oF 1922, 
February 26, 1924, 


Present :—~Sir Grimwood Messrs, Kt., Chief 
Justice, and Mr. Justice Piggott. 


BAGESHAR RAI—DEFENDANT— 
APPELLANT 
Versus 


Mst, MAHADEI—PLAINTIFF— 
RESPONDENT, 


Hindu Law—Joint family — Partition—Agreement 
to take by survivorship, validity of—Rule presoribing 
succession to last survior, whether enforceable. 


It is perfectly open to members of a Hindu joint 
family when partitioning certain property among 
themselves to come to an agreement that on the 
death of each ona of them his share should pass fo the 
others until the entire inheritance should devolve 
on the last survivor. But it is not compatent to claim 
to lay down a rule of inheritance for the property in 
the hands of the last survivor, in derogation of the 
ordinary rules of Hindu law. [p. 516, cols. 1 and 2.1. 


Purna Sashi Bhattacharji v. Kalidha Rai Chou- 
dhary, 11. Ind, Cas. 412; BA. L. J. 681; 15 C. W. N. 
693; 13 Bom. I. R. 451; 140. L. J. 1; (1911) 2 M. W. 
N. 403; 39 C. 603 ; 10 M. L. T. 364; 21 M, L. J. 1119 
(P.O), distinguished. Kantee Chandra Mukerji v. 
Ali Nabi, 9 Ind. Cas. 985; 33 A. 414; 8 A, D. J. 199, 
followed. 


Appeal, under section 10 of the Letters 
Patent, from a judgment of Mr. Justice 
Stuart, dated the 10th April 1922. 


Dr. S. N. Sen, for the Appellant. 
Mr, M. 5. Bajpai, for the Respondent. 
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JUDGMENT ,—In the suit out of which. 


this appeal arises Mst. Mahadei 
certain property as the daughter of one Ram 
Din Rai, alleged to have died asa separated 
Hindu. There were a number of defendants 
impleaded but the suif was contested only by 
one defendant, viz., Bageshar Rai He, we 
understand, wasa half brother of Ram Din 
Rai, the two being the sons of one Jai Narain 
Rai, deceased, by different wives. In Bages- 
har Rai’s written statement certain defences 
were seb up which all the Courts up to the 
present stage have found to have been false 
defences. Musammat Mahadei wss put to 
proof of the fact that she was the daughter of 


claimed 


s 


“the 
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Ram Din Rai and the finding is that she has 
established this fact. It was also pleaded 
that Bageshar Rai was joinh with Ram Din 
Rai at the time of the latter’s death, The 
finding in favour of the plaintiff on this point 
is no longer challenged. It so happened, 
however, that as part of her evidence on the 
issue of jointness or separation the plaintiff 
put in a certain written agreement of the 5th 
of March 1902, We find that this agreement 
was of the nature of a family settlement 
between a number of persons, members of 
same family, who having quarrelled 
amongst themselyes about their rights in 
certain property desired to settle all disputes 
between them and to divide the property by 
partition amongst all of them. There were, 
if we may so express it, three groups of exe- 
cutants, One of these groups consisted of Jai 
Narain Rai and his two sons, Ram Din Rai 
and Bageshar Rai, One effect of the agree- 
ment was to assign certain property separately 
to Ram Din Rai and to Bageshar Rai. It is 
the property seperately taken by Ram Din 
Rai under this agreement which isin issue in 
the present suit. There were three other 
clauses which have been seb forth in the 
judgment now under appeal. When this docu- 
ment was put in evidence in the Trial Court a 
new contention was founded upon it by the 
defendant Bageshar Rai. This is dealt with 
in the judgment of the Trial Court, though the 
learned Subordinate Judge remarks that the 
contention was raised ata very late stage. 
In effect this contention was that, by one of 
the clauses in this agreement of the 5th of 
March 1902, Bageshar Rai was entitled to 
succeed to the seperate estate faken by Ram 
Din Rai under the agreement itself, to the 
exclusion of the plaintiff Mst. Mahadei. The 
‘rial Court having repelled this contention and 
decreed the plaintiffs suit, Bageshar Rai, in 
his memorandum of appeal to the District 
Judge, pub this contention in the forefront of 
his pleading, though we regret to notice 
that he again raised the bwo defences which 
have been found to be false. The learned Dist- 
rict Judge came to the conclusion that Bages- 
har Rai’s plea based upon the deed of the 5th 
of March 1902 must prevail. Itis evident 
that he arrived at this decision which some 
reluctance. He says that the defendant Bage- 
shar Rai had purposely endeavoured to keep 
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back this deed of the 5th of March 1902 be. 
cause if was decisive against him on the issue 
of jointness or separation. He marked his 
sense of the improper manner in which the 
suit had been defended by depriving Bageshar 
Rai of his costs in both Courts. At the same 
time he felt compelled to dismiss the plaintiff's 
suit, holding that, so far as Ram Din Rai was 
concerned, his execution of the agreement of 
the 5th of March 1902 amounted to a bequest 
in favour of Bageshar Rai of the property 
taken by himself under that deed, in the 
event of Bageshar Rai surviving him. The 
plaintiff came to this Courtin second appeal 
and a learned Judge of this Court bas allowed 
this appeal and has once more decreed the 
plaintiff's suit. As we understand the decision 
before us, the loarned Judge of this Court 
holds that, although the provisions of the 
deed of March the 5th 1902 were correctly 
interpreted by the learned District Judge and 
would confer according to their tenor a right 
of inheritances upon Bageshar Rai in the prop- 
erty in suit to the exclusion of Mst- Maha. 
dei, or any other daughter of Ram Din Rai, 
nevertheless the agreement was inoperative 
as a testamentary disposition of property be- 
cause itoffended against the principles laid 
down in the Tagore case-vide Jotandra Mohun 
Tagore y. Ganondra Mohun Tagore (1), and 
further affirmed and applied by their Lord- 
ships of the Privy Council in a later case 
Purna Bashi Bhatiacharji v Kalidhan Rai 
Chowdhury, (2). The appeal before us under 
the Letters Patent is by the defendant There 
are one or two subsidiary matters which 
we must clear out of the way. We have ta- 
ken note of the manner in which the defence 
based upon the agreement of the 5th of March 
1902 was introduced in the Trial Court We 
agree with the learned District Judge that the 
conduct of the suit by the defendant Bage- 
shar Rai was reprehensible and that, in any 
event, the Court is bound to mark its sense of 
the nature of his conduct when it comes to 
pass its order in the matter of costs. At the 
same time, we are bound to take account of 


(1) 18 W. R. 359 ; 9 B. In R. 377;1. A. Sup. Val. 
T ; 2 Buth. P. O. J. 692 ; 3 Sar. P. OJ. 82 (P. 0). 

(2) 11 Ind. Cas. 412; 8 A. L. J. 681; 150., W.N. 
693 ; 13 Bom. D. R. 461;140. L, J.1; (1911) 2 M. 
W. N. 408 ; 38 C. 603;10 M. L. T, 361; 21M. L J 
1119 (P. 6.). 
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the defence based upon the agreement of the 
5th of March 1902 and that defence must 
prevail if ib is well-founded in law, that is to 
say, if the provisions of the agreement are not 
repugnant to some such principle of law as the 
learned Judge of this Court conceived to be 
applicable to the same. In the second place, 
it has been contended that the terms of the 
agreement itself do not amount to a bequest 
by Ram Din Rai in favour of Bageshar Rai, 
or by Bageshar Raiin favour of Ram Din 
Rai, whichever should be the survivor. This 
contention turns in part upon the interpretation 
of the word “lawalad,” used in a certain para- 
graph of the agreement. The Courts below- 
and also the learned Judge of this Court have 
held that in this particular context the expres- 
sion lawalad can only mean “without male 
issue.” ‘We have been asked to reconsider 
that decision, but in view of the terms of the 
document as a whole it seems to us clearly 
correct. As regards the pricise terms of the 
clause prescribing the manner in which the 
property dealt with under this deed of agree- 
ment is to descend upon the death of the 
several executants, we are not bound to con- 
sider anything more than the application of 
those terms to the particular group of execu- 
tants consisting of Jai Narain Rai and his two 
sons, So considering it, we have no doubt 
whatever that each of these three executants 
did agree, and intended to agree, that which- 
ever of them died first the property 
taken by him under the deed should 
devolve in equal shares upon the other two, 
and that the last survivor of the three should 
inherit whatever was left in the hands of his 
father or brother, ag the case might be. This 
being our interpretation of the agrement, we 
are left to determine only the question of law 
on which the learned Judge of this Court 
differed from the District Judge, viz., whether 
these terms are enforcible. The principle 
laid down in the Tagore Will case as applied to 
the facts now before us was in substance this, 
It was perfectly open to Jai Narain Rai, Ram 
Din Rai and Bageshar Rai, a Hindu father and 
his two sons--when partitioning certain prop- 
arty amongst themselves, to come to an 
agreement that on the death of any one of 

them his share should pass to the other two 

and, after the deaths of any* two of them, the 

right of inheritance should devolve on the last 

survivor. What it was not competent for 
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them to do was to lay down a rule ofin- 
heritance for the property in the hands of 
this last survivor, in derogation of the ordinary 
rules of Hindu law. There is nothing con- 
trary to this in the second Privy Coungil case 
relied upon by the learned Judge of this 
Court.. Their Lardships were there dealing 
with a document executed by two brothers. 
This document purported to prescribe a rule 
of succession for their property after the death 
of either or both of them, One of the two 
brothers having died, the property devolved 
upon his son. It would no doubt have done | 
so under the ordinary Hindu Law, but it seeme ~ 
to have been taken for granted that the son 

in question took under the terms of the Will 

or agreement executed by his father and his 

uncle, The question for determination before 

the Court in that case was the devolution of 

the property after the death of the son who 
had so taken under the terms of the said 

agreement, It was held that he had not 
taken the property subject to any special rule 
of devolution laid down in the agreement, but 

that, on the contrary, after bis death the prop- 

erty descended under the ordinary rules of 

Hindu Law. That case wouldsbe directly in 

point if we were dealing with a dispute as to 

the succession to his property now in suif upon 

the death of Bageshar Rai. In our opinion it 

does not apply to the question actually in issue 

before us. On the other hand, we have been 

referred to a case decided by a Bench of this 

Court which is almost directly in{point—that 

of Kantee Chandra Mukerji v, Ali Nabi (8), 

The learned Judges who decided that case 

enforced 'as between the signatories to the 

same, who were Hindu brothers, a family 

settlement providing for the devolution of 

property upon the death of any one of the, 
signatories almost exactly similar to that 

embodied in the agreement of the 5th of 

March 1902. In our opinion, therefore, the 

learned Judge of this Court was in error in 

reversing the decision of the lower Appellate 

Court on the ground which he took. Atlowing 

this appeal, we set aside the judgment of the 

lesrned Judge of this Court and restore that of 

the lower Appellate Court dismissing the 

plaintiff's suit. For reasons which we have 

sufficiently indicated, we leave the parties to 

bear their own costs throughout. 

K.S. D. Appeal allowed. 
(8) 9 Ind. Gas. 985 ; 33 A. 414 ; 8 A. L. J. 199. 
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MADHAVRAO VISVANATH v, SHRIKRISHAN 
GOVINDRAO 


BOMBAY HIGH COURT. 
CIVIL APPLICATION No, 148 oF 1922, 
January 19, 1923. 


Present :—Sir Norman Macloed, Kt., 
Chief Justice, and Mr. Justice Crump. 


MADHAVRAO VISVANATH NIMALKAR 
—PLAINTIFE-—APPLICANT 
VETSUS 
SHRIKRISHAN GOVINDRAO KIRTIKAR 
£ —DEFENDANT——OPRONENT 


Presidency Small Cause Courts Act (XV of 1882), 
s. 19 (q)—Suit for return of ornaments given at 
vetrothal-—Jurisdiciton. 


A suit for the return of ornaments presented by 
custom by the prospective bridegroom at the timo of 
betrothal is not after the marriage negotations have- 
foiled, a suit for compensation for breach of promisas 
sion of marriage within the meaning of seotion 19 (q) 
of the Presidency Small Cause Courts Act and is 
cognizable by the Small Cause Court. 


Civil application against the decree of the 
Court of the Small Causes, Bombay, in Civil 
Suit No. 24370 of 1921, - 

Mr. A. A. Adarkar, for the Applicant, 


JUDGMENT.—The plaintiff fled a suit 
in the Small Cause Court, Bombay, ialleging 
that he had been betrothed to the defendant's 
daughter; that according fo the custom he 
gave at the time of betrothal two Lugadas 
one polka anda gold ring of the aggregate 
‘value of Rs. 54, and spent Rs. 30 over and 
above the value of those articles. Tventu- 
ally the defendant said he would not celebrate 
the marriage of his daughter with the plaint- 
„iff, hence the suit. 

YS The Trial Court held that the suit was ex- 
cluded from the jurisdiction of the Small 
Cause Court under section 19 (g) of the 
Presidency Small Cause Courts Act, treating 
it as a suit for compensation for breach 
of promise of marriage. Such a suit in 
England is brought against a party who 
has failed to perform a promise to marry. 
A suit for the return of ornaments persent- 
ed by custom by the prospective bride- 
groom at the time of betrothal is a suit of an 
entirely different nature. We see no reason 
why we should hold that itis a suit for com- 
ponsation for breach of promise of marriage 
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wo think, therefore, that with regard to the 
claim for the return of the two Lugadas, the 
polka and gold ring, ov the value thereof, the 
Small Cause Court has jurisdiction, The rule 
will be made absolute and the suit remanded 
to that Court for disposal on the merits, with 
costs here and in the full Court on the oppo- 
nent, 


K. $, D. Application allowed. 


ALLAHABAD HIGH COURT, 


EXECUTION SECOND Civiu APPEAL 
No. 718 oF 1923, 


February 8, 1924, 


Present :—Mr Justice Sulaiman and 
Mr. Justice Ryves, 


MAHABIR PRASAD MISIR ALIAS 
CHAUKAT MISIR—-DEcREE-HoLDER— 
APPELLANT 
VETSUS 
AMLA PRASAD RAI AND OTHERS — 
JUDGMENT-DEBTORS—RESPONDENTS, 


Hindu Law—Joint Family—Manager, powers of — 
Morigage by Manager of family property for business 
purposés~ Other members, whether liable. 


The Manager ofa Hindu family has power to 
contract debts for the purposes of a family business 
whioh need not necassarily be ancestral. 


When, thorefore, the managing member in oarrying 
on the family business obtains an advance neces- 
sary for the purpose of the business by pledging the 
joint family property, the mortgage is binding on all 
the members of the family. 


Johurra Bibee y. Sreegonal Misser, 1 O., 470; 1 Ind. 
Deo. (N. S. } 298; Bemola Dossee v. Mohun Dossee, b 
0. 792; 60. L. R. 34; 2 Ind, Dec. (N. 5.) 1112; Baba 
Din. y. Bansraj, 27 Ind. Oas, 567; 20. L.J. 55; 18 
O, 0. 84, relied on. 


McLaran Morrison y. Verschoyle, 6C. W. N. 429; 
Ganpat Rat v. Munni Lal, 18 Ind. Oas, 34; 84 A, 135; 
9A L. J. 54, distinguished. 


Appeal from the decree of the 2nd Addi- 
tional District Judge, Gorakhpore, dated the 
20th February 1923. 


Mr. N. P. Asthana, for the Appellant. 
Mr. Sankar Saran, for the Respondent. 
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JUDGMENT,—This is an appeal by a 
deoree-holder arising out of.certain execution 
proceedings, In TGUT the. objectors". father 
Ram Piare Rai executed a mortigage-deed in 
favour of the decrée-holdé® for a sum of 
Rs, 1,499. A suit was brought on the basis 
of this deed and a preliminary decree was 
passed on the 23rd of August 1918. This was 
made absolute on the 27th of March 1919, 
While an application for execution of this 
final decree was ponding, Ram Piari Rai, the 
mortgagor, died on the 2nd of May 1919, His 
gous were brought on the record as his repre- 
sentatives and they raised the objection that 
the debt incurred by Ram Piare Rai had not 
been incurred for any family necessity and was 
not binding on them. Parties adduced evi- 
dence on the question raised and the Court of 
first instance came to tthe conclusion that 
the debt had been contracted in connection 
with the business forthe purchase and sale 
of elephants,-which Ram Piare Rai had been ` 
conducting. The learned Subordinate Judge 
was fully satisfied that the money was bor- 
rowed for the elephant business which Ram 
Piare Rai did_for the..family..benefit~and not 
forthe sake of his hobby The objections 
were accsrdivgly disallowed by him, On 
appeal by the judgment-debtors the lower 
Appellate Court has allowed the objections. 
On the question of fact raised, is came to the 
conclusion that a business for the purchase 
and sale of elephants had been started by the 
objectors’ father some 7 or 8 years before the 
mortgage in question, and that it was in con- 
nection with that bustness that tho father 
borrowed the money. It was distinctly of 
opinion that the family must have benefited 
from any resultant profits out of the elephant 
trade assuming that there was any such 
profits, Ib, however, held taht the business 
not having been an ancient family business or 
ancestral business the debt incurred by the 
agent would not be binding on the other mem- 
bers of the family. - 


The deoree-holder has come upin appeal 
‘and the finding of the lower Appellate Court 
on the question of law raised is challenged. 
The learned Additional District Judge has 
drawn a distinction between a simple debt and 
a mortgage-debt and has expressed the view 
that if it had been a case of a simple debt it 
would have been binding. 
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The point which we have to consider is 
whether the amount borrowed by the 
manager of a Hindu family in connection 
with a family business is such as is binding 
on the other members of the family. The 
decree-holder is not seekifig to enforce the 
debt against the sons on the ground of any 
pious obligation of theirs, It is well under- 
stood that the manager of a Hindu family has 
power to contract debts for the purposes of a 
family business, and this power is well recog- 
nised. It is not necessary that such business 
should necessarily be an ancestral one. So 


long as it is not a separate business of the --. 


manager himself and itis a family business 
carried on for the benefit of the family, the 
debts incurred for carrying it on would be 
binding on the whole family and it is by no 
means incumbent on the creditor to prove 
that the family actually benefited out of-that 
transaction, On principle, it would make no 
differences whether it is or it is nob an ances- 
tral business. The ordinary presumption 
would be that the money required for the 
carrying on of the business is ruquired 
for a family necessity and the business is 
carried on with the consent and acquies- 
cence of all the members of the family. 
If the creditors were called upon fo prove 
legal necessity or family benefit for each 
such advance if would practically be 
impossible for a Hindu family to carry on any 
business, a8 no one would ever give it credit, 


We are fortified in this view by the obser- 
vations containeed in a number of cases to 
which we may briefly refer, 


In the case of Johurra Bibee vw. Sreegopal 
Misser (1), at page 475, the view taken in the 
case of Ramlal Thakursidas v. Lakmichand 
(2) was quoted with approval, that “ persons” 
carrying on a family business in the profits of 
which all the members of the family would 
participate must have authority to pledge the 
joint family property and credit for the ordi- 
nary purposes of the business, and, therefore, 
that debts honestly incurred in carrying on 
such business must override the rights of all 
members of the joint family in property 
acquired with funds derived from the joint 
business, In other words, it seems to me that 


(1) 10.470; 1 Ind. Deo. (N. S.) 298. 
(2) 1 Bom. H. O, R. App. D1 at p. 71. 
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those who claim to participate in the 
benefits must also be subject to the liabilities 
of the joint business.” 

This case was approved of by a Bench of 
the same Court in the case of Bemola Dossee 
y. Mohun Dossee (3) which was also a case of 
a family business and not necessarily an 
ancestral business. Though it was a case 
under the Diabhag Law it was pointed out that 
“adult members of an undivided Hindu family 
who have an interest ina family business 
carried on by the managing members of the 
family and who are maintained out of the 

profits of such business must, in the absence 
of evidence, be taken to possess the knowledge 
that the business might require financing and 
to have consented to such financing. Where, 
therefore, a managing member of such a family 
in carrying on the family business obtains an 
advance necessary for the purpose of the 
business by pledging the joint family property, 
the mortgage is binding on all the members of 
the partnership.” 

The same principle was laid down in the 
case of Sakrabhat v. Maganlal (4) which, 
however, was a case where a Hindu widow 
had contracted debts on the credit of the 
assets of the business to which she had 
succeeded as the heiress of her deceased 
husband. 


In the case of Raghunathji Tarachand 
v. The Bank of Bombay (5), it was remarked 
that “in connection with the legal position of 
an ancestral firm in its dealings with the out- 
side world of commerce, the test to be applied 
in such cases is rather the apparent authority 
of the manager than the actual necessity of 
the family, And that is a perfectly reason- 
able position, for while there is no’ absolute 
yegcessity for the family to trade at all, when 
once the family trade is admitted, all usual 
acts done in the normal course of carrying it 
on, may be considered necessary to the trade, 
If this reason is right then one passes on from 
the ordinary Hindu Law as to a manager's 
power of alienation to the law of partnership,” 


The ease of the, Oudh Court reported in 
Baba Din v. Bansraj (6), is clearly in point, 
(8) 50. 792;60. L. R. 34; 2 i Dec. (N.8.) 1112. 
(4) 26 B. 206; 8 Bom. L. R. 73! 
(5) 2 Ind. Cas. 173; 34 B. 72 i p. 86; 11 Bom. 
R. 255. 


L. 
© 27 Ind. Cas, 567 ; 20. L. J. 65 ; 18 O. 0. 84. 
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The learned Additional Judicial Commissioner, 
following the Bombay case of Raghanathji 
Tarachand v. The Bank of Bombay (5), held 
that where a joint Hindu family carries on 
a business or profession and maintains itself 
by means of if, the member who manages 
it for the family has an implied autho- 
rity to contracts debts for its purposes, and 
the creditor is not bound fo enquire into 
the finance of the business, as long as 
that business forms the purpose of the 
debts, in order to bind the whole family there- 
by, because the power to contract debts 
is incidental to the carrying on of the 
business, from which the family derives its 
means of subsistence and support.” There, too, 
the business was not an ancestral or an 
ancient business but had been started only 9 
or 10 years prior to the debt. 


Tho learned Vakil for the respondents has 
strongly relief on two cases, The first one is 
the case of McLaren Morrison vw, Fer- 
choyle (7). That case, however, on the facts is 
clearly distinguishable, At page 437 it was 
remarked that “Bepin made use of the name 
of the firm for his own purpose after the year 
1897, but the business as a business undoubt- 
edly was determined when the mill ceased 
to work ani from that time forward there 
was no necessity fo borrow money for the 
purchase of castor seed in connection with the 
mill,” Again at page 498 it was clearly point- 
ed out that this business was not the ances- 
tral business but an entirely new business and 
the advances made by the plaintiffs to Bepin 
were not made in the course of the ordinary 
transactions of the ancestral business and 
were not made for the benefit of the joint 
family at all. 


In the same way, the oase of Ganpat Rai 
v. Munni Lal (8) is distinguishable. The 
learned Judges in that case disagreed with the 
Trial Court and held that the debts for the 
payment of which the mortgage-deed had been 
executed were gambling debts and could not, 
therefore, be regarded as debts contracted 
by the mortgagor in his capacity of a manager 
of a firm or family in the course. of the ordin- 
ary business of the firm or family, All that 
was held was that there was no presumption 


(7) 6 0. W. N. 429. 
(8) 13 Ind. Gas. 34; 34 A. 185; 9 A. D J. 54. 
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that a debt contracted by the manager of a 
Hindu family or firm was contracted for the 
benefit of the family or firm. On the facts 
found in that ease there can be no doubt that 
the sons were not bound by that debt. 


On the findings arrived at by the learned 
Additional District Judge there can beno 
doubt that this amount had been borrowed by 
the father in order fo carry on the family 
trade of purchase and sale of elephants, that 
this was not an isolated transaction but was 
in connection with the business which had 
been going on for some 7 or 8 years prior to 
the transaction and that this was the business 
from which the other members of the family 
were likely to benefit if there were any profits 
On these findings we are of opinion that the 
mortgagors cannot escape their liability, 

The result, therefore, is that this appeal is 
allowed the decree of the Court below is set 
aside and that of the Court of first instance 
restored with costs including in this Court fees 
on the higher soale. 


K, S.D, Appeal allowed. 


CALCUTTA HIGH COURT, 


APPEAL FROM ORIGINAL DECREES 
Nos, 191 AND 321 oF 1922, 


December 31, 1923. 


Present :-—Justice Sir Asutosh Mookerjae, Kb, 
©, 8, I, and Mr. Justice Subrawardy. 


In APPEAL No. 191. 
DWIJENDRA NARAIN ROY—DEFENDANT 
APPELLANT 
versus 
JOGESH CHANDRA DEY AND OTHERS 

— RESPONDENTS. i 
IN APPEAL NO, 321, 
TARINI PROSAD DHAR AND OTHERS — 
DEFENDANTS-—APPELLANTS 
Versus 
JOGESH CHANDRA DE AND OTHERS 
— RESPONDENTS, 


Registration Act (XVI of 1908), ss. of 47, 49, 77, 
scope of ~Suit for commn pulsory registration of document 


—Question in issue—Claim for possession and mesne 
profits whether cam be coupled with prayer for registra- 
tion -Registrable document, when takes effect—Res 
judicata—Doctrine, applicability of —Judgment, when 
operates by way of estoppel—Purty whether can be 
allowed to assume inconststent posttions—Limiiation 
Act (IX of 1908), Sch. I, Ari. 109— Second suit growing 
out of first—Cquse of action, when accrues Tesi- Time 
when begins to run. 


In a suit instituted under section 77 of the Regis- 
tration Aob, the Court is concerned not with the valid- 
ity but with the genuinaness of the document sought 
to ba registered that is, whether tha document has 
been exeouted by the person by whom it is alleg- 
ed to have bean exeouted ; the question of its valid- 
ity must be determined ina euit properly framed: ag 
for that purpose. [p. 525, col. 2.] 


Balambal Ammal v. Arunachala Chetti, 18 M. 255 ; 
6 Ind, Dec. (N.8.) 527 ; Raj Lakhi Ghose v. Dibendra 
Chundra Majumdar, 240. 668; 10. W.N. 444: 12 
Ind. Deo. (N. S.) 1174 ; Hassan Alli v. Ekambaram, 
5M. L. J. 29 ; Kanhaya Lal Yv, Sardar Singh, 29 A. 
284; 4A L J. 171; A. W. N. (1907) 46; Prosunno 
Coomar Sandyal v. Mothoora Nath Banerjee, 15 W. B. 
487 ; 8 B. L. R., App. 26, followed. 


Nawab v. Arjan Das, 18 P. R. 1904; 78 P. L. R. 
1904, not followed. 


Although the scope of the inquiry in a suit under 
Section 77 may be of a restricted character it doos not 
follow that the doctrine of res judicata is excluded 
from full operation. [p. 526, col. 1.] 


Ramachandra Row v. Ramachandra Row, 67 Ind. 
Cas. 408 ; 49 I. A. 129 ; 80 M. L. T. 154 ; 960. W. N. 
718 ; 45 M. 820; 850. L. J. 645; 16 L. W. 1; (1922) M. 
W. N. 859; (1922) A. I. R. (P. C.) 80; 20A. i. J. 
684; 48 M. L. J. 78; 24 Bom. L. R. 983 (P. O.) George 
Henry Hook v. The Administrator-General of Bengal, 
60 Ind. Oas. 681; 48I. A. 187; 19A. L. J. 366; 40 
M. D. J. 423 ; 29 M. L. T. 386 : (1921) M. W. N. 3138; 
330. L. J. 405 ; 3 U. P. L. R. (P. 0.) 17 ; 28 Bom. L. 
R. 648 ; 260. W. N. 915; 141. W. 221; 480. 499 
(P. O.) ; Mungal Pershad Dichity. Grija Kant Lahiri, 
8I. A. 129; 80.51; 110. LC. R.1183; 4 8ar. P, C. J. 
249 ; 4 Ind. Deo. (N. B.) 32 (P. 0.) ; Ramkirpal Shu- 
kul v. Rup Kuar, 11 J. A. 87; 6 A. 969; 4 Ses 
P. O. J. 489 ; 8 Ind. Deo. (N. 8.) 718 (P. C.) ; Band 
Ram y. Nanhu Mal, 11 I. A. 181; 74.102; 4 Sar, 
P. C. J. 564; 4 Ind. Deo. (N. 8.) 188 (P.O) 


The principle which prevents the same case from 
being twice litigated is of general application and is 
not limited by the specific words of the Code of Civil 
Procedure in this respect. [p. 526, col. 2,] 


An estoppel is not confined to the judgment but 
extends to all facts involved in it as necessary steps 
or ground work, in other words a jugdment opera- 
tes by way of estoppel aa regards allthe findings 
whioh are essential to sustain the judgment though 
notas regards findings which did not form the 
basis of the decision or were in conflios therewith. 
[p. 526, col, 2.) 
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Rajeswara Sethupatt Avergal Raja of Ramnad vy, 
Velusamt Tever, 59 Ind. Cas. 880; 48 I. A. 45:19 A. 
L. J. 168; 40M. L 9. 197; 18 L. W. 210; (1921) M. 
W. N. 51; B880. L.J. 218; 25 0. W.N. 581; 93 
Bom. L. R. 701 ; 29 M. L. T. 845, followed. 


Tf both parbies Invoke the opinion of the Court 
upon a question, if itis raised by the pleadings and 
argued, the judgment upon itdoes not come lira 
vires merely heoause an issus was not framed which 
po construed, embraced tha whole of it. [p. 527, 
col. 1. M 


Barrs v Jackson, (1842) 1 Y. & 0. 0. O. 401 at pp. 
585, 597 ; 57 R. R. 461 at p. 465; 1 Phillips 582 ; 66 
R. R. 457 ; 14 L. J. Ob. 483 ; 9 Jur. 609, followed. 


S 


Where a defendant is entitled toset up in the 
same answer as many defences as he has, ifa judg- 
ment is entered in his favour which contains no 
provision that itshall ba without prejudioa or any 
like limitation or restriction tha estoppel raised by 
ib will extend to every matter or fact in issua found 
by the Court in favour of the defendant. [p. 587, 
cols. 1 & 2.) 


Rampal Singh v. Ram Prasad Singh, 27 A. 8751 
O. L.J. 46;2 A. L. J. 9875821. A, 17; 8 Sar P.O, 
J 727° (P.O): Peary Mohun Mukerjes v. Ambica 
Churn Bondopodhya, 24 O. 900 ; 12 Ind. Deo. (N. 8.) 
1269, followed. 


Rash Behary Serkar v. Mahendra Nath Ghose, 2) 
Ind. Gas. 979 ; 190. Le J. 84, dissented from. 


A party litegant cannot be permitted to assume in- 
aousistent positions in Court, to approbate and re- 
Si to the detremant of his oppenent. [p. 528, 
ool, 2. 


Ram Nandan Dhar Dube v. Kanis Fatima, 89 Ind. 
Gas. 902; 89 A. 879; 15 A. Ir J. 369 ; Indubala Debi 
y. Atul Chandra Ghosh, 5T Ind. Cas. 344 ; 81C. L. J. 
507; Bhoja Chowdhury v. Chunt Lal Marwari, 60. 1. 
J. 96 ; 110. W. N. 284, relied on. 


This doobrine applies not only tothe successive 
stages of the same suit but also to another suit than 

z one in which the position was taken up, provided 
that the second suit grows out of the judgment in 
tho first. [p. 528, col. 2.] 


A document which ig compulsorily registrable does 
not affect any immoveable property comprised there- 
in till it bas been registered but as soon as it has 
been registered it takes effect not from the date 
of registration but retrospectively from the date of 
exeoution. ([p. 529, col. 1.) 


So far as suits under section 77 of the Registration 
Act ara concerned, itis well settled that no other 
claim such as a claim for possession and masne pro- 
fits oan be coupled with the prayer to enforce registra- 
tion of the document. [p. 581, eol. 1.] 


£O~66 


ae eae z diyar, 22 Ind. Cas. 
: . 698; . L. ©. 108; (1914) M. W. N. ado! 
1G. W. 147, followed. l 


When the Court has appointed a Receiver and the 
Reosiver is in possession, his possession is the possas- 
sion of the Court and the possession of the Court by 
its Reoeiver is the possession of all parties to the 
aotion according to their titles. [p. 531, col, 2.] 


The property passas into legal oustody as the 
Receiver is in the position of stake-holder and such 
ae is for tha benefit of the true owner. [p. 632, 
ool, 1. 


In a suit for recovery of possession and mesna 
profits on the strength of the plaintiff's title as lessee 
under four doouments executed by the defendant in 
his favour on the 17th January 1918 the defendant 
pleaded that thea suit was not maintainable as the 
plaintiff had fraudulently interpolated words and 
clauses in the leases. It was also urged that tha 
claim for mesne profits fora pariod antecedent to 
three years prior to the institution of the suit was 
barred by limitation. 16 appeared that previous to 
this suit plaintiff had on the refusal of the Registrar 
to register the aforesaid leases instituted a suit io 
enforce registration wader the provisions of the Regis- 
tration Act and the defendant had raised the same 
plea in that suit. It was eventeally held that the 
leases were genuine and the suit was decreed: 


Held, (1) that, under the circumstances, the attempt 
made by the defendant ito ciroumvent the decision 
in the previous suit could not succeed as the matter 
was res judicata ; 


(2) that the defendant could not be allowed to 
take up in this suit position entirely inconsistent 
with that adopted in the previous suit; 


(8) that time did not commence to run ngainat the 
plaintif till the date when the leases were actually 
registered and the prayer for mesne profits was 
within time ; 


(4) that the liability of the defendants for mesne 
profits, terminated on the date when a Reosiver was 
appointed and from that date the plaintiff, if success- 
fal, would a be entitled only to such sums ag might 
be in the hands of the Receiver. 


Ordinarily, limitation runs from the earliest tima 
at which an action can be brought and after 
time has commenced to run there may be æ revival 
of a right to sue when a previous satisfaction of tha 
claim is nullified with the result that the right to 
sue which had been suspended is reanimated, 
[p. 529, col. 2.] 


Girish Chandra Bit v. Bipin Behari Khan, 44 Ind. 
Oas. 159 ; 27 O. L. J. 686; Bama Charan Chakra- 
varti v. Kishore Mohan Roy, 64 Tnd. Cag. SOB ; 35 Q. 
L, J. 68, relied on. 
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Time runs when the cause of action accrued and a 
oause of action accrues when there is in existence a 
person who can sue and another who can ba sued 
and when allthe faots have happened which are 
material to be proved to entitle the plaintiff to 
suocead. [p. 530, col. 2.] 


Woomesh Chunder Goopia v. Raj Narain Roy, 10 
W. R. 15; Priya Sakhi Debi v. Monbodh Bibi, 87 Ind. 
Cas. 277: 44 O. 425591 0. W.N. 17:270. L.J. 
212, relied on. 


The cause of action arises when and only when 
tho aggrieved party has theright to apply to the 
propor tribunal for relief. [p. 680, ool. 2.) 


Coburn v. Colledge, (1897) 1 Q. B. 702; 66 L. J. Q. 
B. 462 ; 76 L. T. 603 ; 45 W. R. 488, followed, 


Consequently tho true test to determina when a 
causa of action has accrued ig to ascertain the time 
when the plaintiff could first have maintained his 
action to a successful result. [p. 530, col. 2.) 


Appeals against the decrees of the Subordi- 
nate Judge, Murshidabad, dated the 2nd June 
1922, 

Babu Mahendra Nath Roy (with him Babus 
Romesh Chandra Sen, Birendra Kumar De and 
Promotha Nath Banerjee), for the Appellant in 
No. 191, 

Babu Dwarka Nath Chakraburty (with him 
Babus Hemendranath Sen and Ramaprosad 
Mukerji), for the Respondent in No, 191, 


Babu Kali Kinkat Chakraburty, for the 
Appellant in No, 321, 

Babu Dwarkanath Chakraburty (with him 
Babus Hemendra Chandra Sen and Rama- 
prosad Mukerji), for the Respondents in No. 
321, 


JUDGMENT. —These are two appeals by 
the first and the second defendant respectively, 
a suit for recovery of possession of land and 
mesne profits, upon declaration of title. The 
facts material for the determination of the 
questions in controversy are beyond dispute 
and may be briefly recited. 


On the 17th January 1913, the first defen- 
dant executed four documents in favour of 
the plaintiff, namely :— 


_ (1) apatni patia in respect of lands describ- 
ed in schedule ka of the plaint ; 


(2) a darpaini patta in respect of lands 
deseribed in schedule kha of the plaint ; 


(3) a mourasi mokarari patta of the debuttar 
Lakheraj resumed chakran land described in 
schedule ga, gha and uma of the plaint and, 


(4) a mourast mokarari patta of the aima 
and resumed chaukidart chakran lands de- 
scribed in schedule cha of the plaint, 


The first and second documents were taken 
in the name of the plaintiff himself the third 
and fourth documents were taken by the 
plaintiff in the name of the third defendant, 
On the 19th March 1913, the four documents 
were tendered for registration. The executant 
at first admitted but subsequently denied 
execution, The result was that the Sub- 
Registrar refused registration on the Tth May 
1913 ; this order was confirmed by the Regis- 
trar on the 21st October 1913. On the 19th 
November 1913, the plaintiff, along with the 
third defendant, instituted a suit against the 
first defendant to enforce registration of the 
documents under the provisions of section 77 
of the Indian Registration Act. The defendant 
contended that the deeds had been materially 
altered after he had executed them, and plead- 
ed in substance that the documents presented 
for registration did not represent the real 
agreement between the parties. The Subor- 
dinate Judge found against the plaintiff and 
dismissed the suit on the 3rd March 1915. On 
appeal to this Court, Fletcher and Newbould, 
JJ., on the 34th May 1917, remitted the case 
to the Trial Court for a finding on the issue, 
whether a document which purported to be a 
bainanama or deed of agreement, dated the 
6th November 1912, was executed between 
the parties, Tho Subordinate Judge, after 
full enquiry, held on the 8th October 1917, 
that the document was the original bainanama 
executed between the parties. On recipi 
of this finding, Fletcher and New-bould, 
JJ., heard the appeal on the merits and 
on the 4th June 1818, came to the con- 
clusion that the deeree of dismissal made by 
the Trial Court could not be sustained. The 
result was that the appeal was allowed and 
the suit was decreed. The judgment of the 
High Court stated that- the Court was unable 
to agree with the Subordinate Judge that the 
documents had been tampered with by the 
plaintiff ; on the other hand, if was explicitly 
found that they were in the form provided by 
the contract between the parties, that the baina- 
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nama was a genuine document which supporb- 
ed most strongly the case for the plaintiff, 
and that all the surrounding circumstances 
and the evidence suggested that the docu- 
ments were executed by the defendant. The 
defendant thereupon appealed to His Majesty 
in Council, On tha 10th November 1920, 
Lord Minto delivered judgment in the follow- 
ing terms: “Their Lordships accepted the 
judgment of the High Court and the reasons 
which they give for that judgment, and they 
will humbly advise His Majesty that the 
appeal should dismissed with costs.’ Thus 
Z terminated the previous litigation. But two 
incidents, which had happened during its pen- 
dency, may be conveniently mentioned here, 
On the 25th May 1915, after the dismissal 
of the suit by the primary Court, the first 
defendant executed four leases in favour of the 
second defendant who took possession of the 
disputed property on the basis of the title thus 
acquired. On the 22nd June 1918, after the 
suit had been decreed on appeal by the High 
Court, the four documents executed by the 
first defendant in favour of the plaintiff were 
duly registered. 

On the 28th April 1921, the plaintiff insti- 
tuted the present suit for recovery of posses- 
sion and mesne profits on the strength of his 
title as lessee under the four documents 
executed in his favour on the 17th January 
1913, The first defendant pleaded in substance 
that the suit was not maintainable, as the 
plaintiff had fraudulently interpolated words 
and clauses in the leases and the leases thus 
altered did not represent the terms settled 
between the parties. The second defendant 
pleaded that he had takon leases from the 
first defendant in good faith and was not liable 
for mesne profits, as be had been always 
reedy and willing to give up possession to the 
plaintiff. He further urged thatthe claim for 
mesne profits for a period antecedent to three 
years prior to the institution of the suit was 
barred by limitation, On these pleadings, 
fifteen issues were raised onthe 16th July 
1921, The seventh issue was cancelled as 
unnecessary on the 10th Mareh 1922. The 
remaining issues were in the following terms: 

1. Has the plaintiff any cause of action 
against defendant No, 1? 

2, Is the suit barred for O. IT, 1, 2, Civil 
Procedure Code and section 42 of the Specific 
Belief Act ? 


3. Is the settlement made by defendant 
No. 1 with defendant No. 2 not affected by 
the doctrine of lis-pendens ? 


4, Js the suit not maintainable for the 
reasons stated in paras. 3 and 8 of the written 
statement of defendant No. 1? 


5. Were some of the findings of the previ- 
ous litigation beyond the scope of that litiga- 
tion? Were some of the findings without 
jurisdiction, ultra vires and self contradictory 
as stated in para. 3 of defendant No. 1’s writ- 
ten statement? Is the defendant bound by all 
the findings of the previous litigation? Are 
the contentions raised by defendant No; 1 in 


: para. 3 of his written statement maintainable 


in this suit? 

6. Are the four pattas gonuine'and duly 
executed ? Were there any new terms inserted 
in bhe four pattas of the plaintiff fraudulently 
and without the knowlege of the defendant 
No. 1? Were the patias vitiated by fraud and 
are they void and voidable? Can the plaintiff 
get any relief on the basis of those docu- 
ments? Are the pattas binding on defendant 
No, 1? Can defendant No. 1 raise 'the above 
contentions in this suit by reasons of the prin- 
ciple of res-judicata ? 


8. Isdefendant No, 1 entitled to separate 
sets of jamas on a proper construction of the 
four patitas? Can defendant No. 1 raise any 
such contention ? 


9. Were debuttar lakhiarj lands ‘fraudu- 
lently and illegally included within the patni 
granted by defendant No. 1 to plaintiff? Has 
defeedant No, 1 been prejudiced by any such 
inclusion? Can defendant No, 1 raise any 
such contention ? 

10. Is defendant No. 1 in collusion with 
defendant No. 2? Is defendant No. 2 with- 
holding payment of rents to defendant No. 1 
at the plaintiff’s instigation ? 

11. Is the plaintiff entitled to recover 
possession of the properties in suit? 

12. Is the plaintiff entitled to any mesne 
profits and damages? If so, how much and 
from which of the contesting defendant ? 


13, Is any portion of the plaintifi’s claim for 
mesne profits or damages barred by limitation? 


14, Is defendant No, 1 entitled to amend 
his written statement for the reason stated in 


o 
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para. 17 ofthe written statoment? Are the 
roasons correct ? 


15, Is the written statement of defendant 
No. 1 framed according to law? If not, is it 
liable to be rejected ? 


On the 10th March 1922, the Subordinate 
Judge took up the question of res judicata as 
comprised in issues Nos. 5, 6, 8 and 9, He held 
that the decision in the previous litigation was 
conclusive in so far as it was held that there 
were no alterations in the leases, that the 
defendant executed them as they now stand, 
and that they are genuine documents, On 
the 20th April 1922, the defendant presented 
a petition in the following terms: 


“1, That as the result‘of the previous liti- 
gation between the parties and your Honour’s 
decision of 10th March 1922 it is now an esta- 
blished fact, which is not admitted by this 
defendant, that the documents as they now 
stand on which the plaintiff bases his title are 
genuine documents executed by the defendant 
in the plaintiff’s favour and that the plaintiff 
committed no forgeries by making matorial 
alterations therein after they had been ex- 
eouted by this defendant, as seb up by him. 


“9, Thatin the present suit the case of 
this defendant now is, that the above-mention- 
ed documents do not express the real inten- 
tion of the parties and do not embody the 
terms settled between them, that there are 
new terms embodied therein to which the 
defendant never agreed, and that those terms 
were embodied in the documents fraudulent- 
ly at the instance of the plaintiff with the in- 
tention of defrauding the defendant, 


“3. That the said fraud was committed in 
this way: That by the terms originally set- 
tled the defendant reserved for himself by 
way of rent the sum of Rs. 300 and Rs, 900, 
in all Rs, 1,200; but by the deeds as they now 
stand, it may be a matter of doubt whether 
the plaintiff or this defendantis to get the said 
sum as rent, The plaintiff fraudulently embo- 
died in the deeds such terms in order to 
secure for himself the said sum otherwise 
clearly recoverable by this defendant, acoord- 
ing to the terms settled for the Mourasi leases. 


"4. That this defendantis not aware when 
the new terms were embodied in the dogue. 
ments. 


“5, That ‘under the iciroumstances set 
forth above, this defendant prays that he may 
be allowed to adduoe evidence to show : 

“(i) the cireumstances under which the 
documents came to be executed and the terms 
originally settled between the parties ; 

“ (i) the terms embodied in the documents 
are not those originally settled. 

"Gii) the circumstances under which these 
new terms came to be embodied in the doeu- 
ments. 


“4, That these terms wero embodied in 


the documents at the instance of the plaintiff < 


and without the knowledge of the defendant. 


"5, That these terms were embodied frau- 
dulently at the instance of the plaintiff in order 
to defraud the defendant in the way above 
stated, 


“6, Such evidence as may be required for 
construction of the documents, 


“6-A. Evidence of such other facts as may 
have any bearing on any of the above facts, 


“6-B That upon the proper construction of 
fhe documents in spite of the apparent ambi- 
guity brought about by the plaintiff's fraud 
as above stated, it is further the case of this 
defendant that he is entitled to the four sets 
of jamas one by each of the documents. 


“7, That the second judgment of the’Sub- 
ordinate Judge and also the judgments of the 
High Court and the Privy Council are mainly 
based upon the bainame which this defendant 
asserts is a forged document and was fradu- 
lently brought into existence by the plaintiff 
in collusion with the defendant’s officer Hari 
Mohan Roy now dead and that the judgments 
and decrees based upon such a forged doou- 
ment fraudulently obtained are tnemselyes 
nullities,”’ = 


On the 24th April 1922, the Subordinate 
Judge held that the leases contained all the 
terms of fhe contract and that evidence was 
not adimssible to show that the terms set out 
therein were not those settled between the 
parties, The Subordinate Judge further 
observed that the defendant could not be al- 
lowed to shift his position and to adduce 
evidence to show that new terms has been 
inserted in the documents before they were 
executed by him, contrary to his previous al- 
legation that new terms had been interpollated 
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in the documents after they were executed by 
him. The Subordinate Judge adhered to this 
view on the 1st May 1922, on an application 
for re-consideration, The case was then heard 
on the merits and ultimately decreed on the 
2nd June 1922 in the following terms :— 


“Tt is ordered that the suit be decreed with 
costs. That tho plaintiff’s right to the disput- 
ed proprerties as claimed in the plaint be deol- 
ared and that he do get Khas possession of the 
same in those rights; he shall get mesne 
profis and damages in respect to those proper- 
ties from defendant No. I from 4th Magh 
1319 to 9th Jyet, 1822 and from defendants 
Nos, 1 and 2'from 10th Jyeé 1322 to the date 
of the plaintiff's getting possession or till the 
expiration of three years from the date of the 
decree (whichever event occurs first); the 
amount of mesne profits and damages which 
the plaintiff is entitled to get, will be ascer- 
tained afterwards.” 


The defendants have preferred separate 
appeals to this Court against the decree of the 
Subordinate Judge. On behalf of the first 
defendant, the decree has been assailed sub” 
stantially on three grounds, namely, first, that 
the principle of res judicata has been errone- 
ously applied ; secondly, that the claim for 
mesne profits for a period antecedent to three 
years prior to the date of the suit is barred by 
limitation ; and, thirdly, that upon a true con- 
struction of the documents which contain con- 
tradictory clauses the order for possession and 
mesne profits is erroneous. On behalf of the 
second defendant, the decree of the Sub- 
ordinate Judge bas been assailed on two 
grounds, namely, first, that he is not liable for 
mesne profits, and secondly, that the claim for 
mesne profits fora period beyond three years 

“ptior to the suit is barred by laimitation. 


As regards the application of fhe principle 
of res judicata to the matters in controversy 
in this litigation, the appellant has urged that 
the previous suit instituted under section 77 
of the Indian Registration Act was strictly 
limited in scope, that the decision therein could 
be treated as conclusive in one respect alone, 
namely, that the four leases executed in fa- 
vour of the plaintiff were genuine, and that 
the finding upon every other point must be 
deemed an expression of opinion upon a mat. 


ter either beyond the jurisdiction of the Court 


or only incidentally in issue, It may be con- 
ceded that in a suit instituted under section 77, 
the Court is concerned, not with the validity 
but with the genuineness of the document 
sought to be registered, that is, whether the 
document has been executed by the person by 
whom it is alleged to have been executed; the 
question of its validity must be determined in 
a suit properly framed for that purpose. The 
Court will not, consequently, examine such 
defences as, that the document was cancelled, 
Balambal Ammal v. Arunachala Chetti (1), or 
that the dooument was executed by a guardian 
of a minor in contravention of his powers, Raj 
Lakshi Ghose v. Debendra Chundra Majumdar 
(2), or that the document is void for want 
of consideration, Hassan Alli v. Ekamba- 
ram (8), or that the document was executed 
by the donee of a voidable power-of-attormey, 
Kanhaya Lal v. Sardar Singh (4), or that the 
document was obtained by undue influence, 
Prosunno Coomar Sandyal v. Mothoora Nath 
Banerjee (5), Remal Das v, Jannet (6). To 
the same effect are the decisions in Futteh 
Chund Sahoo v. Lellumber Singh Doss (T), 
In the matter of Hadjee Abdoollah (8), Broucke 
v. Rajah Saheb Mohan Bikram Shah (9), Bam 
Ghulam v. Menda (10), Hazuri Mal v. Kutab- 
ud-Din (11), Nawab v. Arjan Das (12), while 
Chundra Kishore Munshi v. Dinendra Nath 
Sanyal (18), perhaps points in a different 
direction, This limited scope of a suit under 
section 77 is reflected in the Court-Fees Act, 
which provides in Sch. II, A. 17 (VI) 
that the fee payable ona plaint and memo- 


-randum of appeal {rom a decree in such a suit 
‘is a fixed fee of Rs, 10 (recently raised to 


(1) 18 M. 955 ; 6 Ind. Deo, (N. S ) 697 
(2) 940, 668: 10. W. N. 444; 12 Ind. Deo: (N. 5) 


(3) 5 M. Dn J. 29. 
14) 99 A. 984; 4 A. In J. 171; A. W.N. (1907) 


(5) 15 W. R. 487:8 B. l R. App. 26. 
(6) 62 Ind. Cas. 789 ; 2 L. 202. 
(7) 14M. L A. 129 ; i6 W. R. P, C. 26 ; 9 B. D. R. 


483; 2 Buth, P. 0. J 467; 2 Sar. P. O. 7. 709 ; 20 
E. R, 784. 
(8) 8 I. A. 221; 20.181; 26 W.R. 50; 1 Ind, 


Deo. (N. S.) 880 (P. "O,) 
(9) b Ind. Cas. <0; 14 0. W. N. 12. 
(10) 60 Ind. Oas. 869 ; 19 A. L. J. 224. 
(11) 11 P. R. 1903 ; 84 P. D. R. 1903. 
(12) 18 P. R. 1904 ; 78 P. D. R. 1904, 
{13} 10. L. J. 126. 
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Rs. 20) only, and not an ad valorem fee under 
section 7 (4) (6) upon the value of the proper- 
ties comprised in the document; Jantoo v. 
Radha Canto Dass (14), Savari Muthu Pillas 
v. Alagian Pillai (15), Ramu Asyer v. Sankara 
Aiyer (16), Muhammad Zakaria v. Fatima 
Begam (17). But although the scope of the en- 
quiry in a suit uunder section 77 may be of 
a restricted character, it does not follow that 
the doctrine of res judicata is excluded from 
full operation, The decision of the Judicial 
Committee in Badar Bee v. Habib Merican 
Noordin (18), Sheoparsan v. Rammanandan 
(19), Gopal Lal Seth v. Purna Chandra Basak 
(20), to the final effect of decisions in probate 
and administration proceedings and in Rama- 
chandra Rao v. Ramachandra Row (21), as to 
the conclusive character of decisions of Land 
Acquisition Courts even upon questions of 
title, shows that the argument of the appel- 
lant is not well founded on principle. In this 
connection, we must bear in mind that, as 
pointed out by the Judicial Committee in 
George Henry Hook v. The Administrator 
General of Bengal (22), which isin accord with 
Mungul Pershad Dichit v. Grija Kant Lahiri 
(23), Ram Kirpal Shukul v. Rupr Kuar (24), 
Beni Ram, v. Nanhu Mal, (25), and Raja of 


8 C. 616 ; 4 Ind. Deo. (N.S.) 882. 
12 M. D, J. 88. 

81 M. 89, 

al P. R. 1895. 

(1909) A. ©. 615; 78 L. J. P. O. 161; 101 L. 


38 Ind. Cas. 914; 491. A. 91; 14 A L. 4. 
466; 20 0. W. N. 738 ; 18 Bom. L. R. 3897; 99 CO. D. 
J. 621; (1916) 1 M. W. N. 419 3:90 M L. T. 1; 8 L. W. 
544; BL M. L. J. 77; 48 0. 694 (P. O.). 

(20) 67 Ind. Cas. 561; 49 ILA. 100; 20 A, L. J. 625; 
4B M. L. J. 116; 38 0. L. J. 57; 490. 459; 24 Bom. 
L. R. 987; (1922; A. i R. (P. 0.) 253; 16 L. W. 963; 
27 0. W. N. 174 (P. 

(21) 67 Ina. Gas. ae 49 L A. 129; 80 M. L. T. 
154; 26 0. W. N. T18; 45 M. 820; 85 6. L. J. b4b; 
16 L. W. 1; (1922) M. W. N. 859; (1922) ALR (B.0.) 
80; 20 A. T. J. 684; 48 M. L. J. 78; 24 Bom. L. R. 
968 (P. C.). 

(22) 60 Ind. Gas. 681; 481. A. 187; 19 A L. J. 
366; 40 M. L. J. 428; 29 M. L. T. 886; (1921) M.W.N. 
818; 38 C. L. J. 4065 ; 8 U. P. L. BR. (P.0.) 17; 98 
Bom. L. R. 648; 25 O. W. N. 915, 14 TL. W. 991; 48 0. 
499 (P. 0.) 

(23) 8I. A. 128; 8 O. 51; 11 0. L. As 118; 4 Sar. P. 
O. J. 249 ; 4 Ind. Deo. (N. 8) 39 (P. 

(24) 11 I A87; 6 A. 269; Teer "BO. J. 489; 8 
Ind. Deo. (N. S.) 718 (P.O). 

(25) 111, A. 181; TA. 109; 4 Sar, P. O. J. 564; 4 
Ind. Deo, (N. S) 138 (P.O). . 


Ramnad v. Velusami Tevar (26), the principle 
which prevents the same case from being 
twice litigated is of general application and is 
not limited by the specific words of the 
Code of Civil Procedure in this respect. 
Indeed, as pointed out by Sir Lawerence Jen- 
kins in Sheoparson v, Ramnandan (19), the 
doctrine of finality of decisions is traceable, 
not merely to ancient Roman but also to 
archaic Indian Jurisprudence. Wermust, con- 
sequently, determine the effect of the decision 
in the previous litgation, not upon a priori oon- 
siderations as to the scope of the suit but by 


reference to the terms of the adjudication istelf ~ 


In this connection, we must bear in mind the 
well-settled rule that an estoppel is not confin- 
ed to the judgment but extends to all facts 
involved in it as necessary steps or ground 
work, in other words, a judgment operates by 
way of estoppel as regards all the findings 
which are essentialto sustain the judgment. 
though not as regards findings which did not 
form the basis of the decision or were in con- 
flict therewith; Midnapore Zemindari Company 
v. Naresh Narain Ray (27), This principle is 
the basis of the decision of the Judiciai Com- 
mittee in Pahalwan Singh v. Maharaja 
Maheshar Buksh Singh Bahadur (38), and was 
recognised by the Supreme Court of the 
United States: United States v. County Court 
of Know County (29), which is referred to in 
Lilabati Misrain v. Bishun Chobey (80), and 
Aghore Nath Mukerjee v. Kamini Debi (81), 
see also Narayana Chetly v. Kannammai Achi 
(32). Tothe same effect is the observation 
ae Bruce, V. O. in Barrs v. Jackson 


“The rule against re- -agitating matter adjudi- 
cated is subject generally to this KAIN GUD. 


(26) 69 Ind. Oas. 880; 48 I. A. 45; 19 A. D. J. 168: 
40 M. L. J. 197; 18 L. W. 290 ; (1991) M. W.N. 51; 
33 O. In J. 218 ; ‘25 O. W. N. 681; 28 Bom, I. R. 
761; 99 M. Ta MT. 845 (P. 6.). 

(27) 64 Ind. Oas. 231; 48 I. A. 49;48 O. 460; 
14 L. W. 265; 80M. L. T. 279 ; (1999) ALB. 


(P. 0.) 241 (P. 0.). 
(28) 12B. L. R. 891; 18 W. R. 182; 2 Buth 
P. C. J. 66. 
lool E pan 5. 806 ; 80 Law. Ed. 1159. 
(81) 6 Ind. das. sbi: 110.0. J. 461. 
(82) 28 M, 838, 
(88) (1842) 1 Y. & 0.0.0. 401 at. pp. 585, 597; 


ÖT R. R. d61 at. p. 465; 1 Philips 582; 65 R. R. £57 ; 
14 LJ. Oh. 488 ; 9 Jur. 6099. ` 
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that however, essential the establishment of 
partioular facts may be to the soundness of a 
judical decision, however ib may proceed on 
them as established, and, however binding and 
conclusive the decision may, as to its immedi- 
ate and direct object, be, those facts are nob 
all necessarily established conclusively bet- 
ween the parties, and that either may again 
litigate them for any other purpose as to 
which they may come in question, provided 
the immediate subject of the decision be not 
attempted to be withdrawn from its operation, 
_ 80 as to defeat its direct object, This limite- 
tion to the rule appears to me, generally 
speaking, to be consistent with reason and 
convenience, and not opposed to authority. I 
am not now referring o the law applicable to 
certain Prize and Admirality questions, which 
are governed by principles in some respects 
peculiar, On the whole, Iam _ not at present 
prepared to say that, according to the proper 
sense of the expression, the judgment of the 
Ecclesiastical Court between these parties 
was directly upon the point of the alleged ille- 
gitimacy of Robert James Smith, and had the 
establishment of that supposed fact for its 
proper purpose and object, so as to render his 
illegitimacy rem judicatam between the parties 
on a question of distribution.” 


.We must further remember that, as was 
observed by the Judicial Committee in 
Surjimoney Dei v. Sadanaud (84), if both par- 
ties invoked the opinion of the Court upon the 
question, if it was raised by the pleadings and 
argued, the conclusion cannot be supported 
that the judgment upon it was uba vires 
merely because an issue was not framed 
which, strictly construed, embraced the whole 
of it; any other view would be scarcely con- 
stont with the case of Miina v, Fuzul 
Rub (85) or Raja Rampal Singh v., Ram 
Prasad Singh (36). We can not finally over- 
look that, as ruled in Peary Mohan Mukerjee 
v. Ambica Churn Bandopadhy a (87) and Rash 
Behary Sarkar v. Mahendra Nath Ghose (88), 
where a defendant is entitled to set up in the 


pi I. A. Sup. Vol. 212 ; 


12 B, L, R. 804 ; 80 W. 

rit ea e 15 W. R. (P.0.) 16; 6 B. I. 
R. 148 ; 20 E. R. 

(86) "OT A. 8T; TO ba. 8: 2 A. L. 287 ; 891. A. 
17 | 8 Sea P. O. J. 727; (P.O) . 

(87) 24 0, 900; 12 Ind. Deo. (N.8.) 1269. 

(88) 21 Ind. Oas. 979; 190. D. J. 84. 


game answer as many defences as he 
has, if a judgment is entered in his favour, 
which contains no provision that it shall be 
without prejudice or any like limitation or 
restriction, the estoppel raised by it will ex- 
tend to every matter or fact in issue actually 
found by the Court in favour of the defen- 
dant, We are not prepared to accept the con- 
trary view indicated in Shb Charan Lal v. 
Raghu Nath (89) namely, that if a decision is 
based upon two findings of fact, either of which 
would justify in law the decree actually made, 
that one of such findings of fact, which would, 
in the logical sequence of necessary issues, 
have been first found and the finding whereon 
would have rendered the other finding unne- 
cessary fo support the decree made, is the only 
finding whioh operates as res judicata. The 
practical importance of the position affirmed 
in Peary Mohan Makerjee v, Ambiea Charn 
Bandopadhya (87) and Bash Behary Sarkar v. 
Mahendra Nath Ghose (88) is fully realised 
only when we recall that the Judicial Gom- 
mittee have enjoined in Tarakant Banmerjee v. 
Puddomoney Dossee (40) and Muhammad Sulai- 
man y Kumar Birendra Chandra Singh (41) 
that in appealable'cases the Trial Court should 
asfaras may be practicable pronounce an opin- 
ion on all the important points ; Yatindra Nath 
Chaudhury v. Hari Charan Chaudhury (42), 
The principles enunciated thus far cannot be 
disputed, though there may be room for dis- 
cussion as to their applicability bo the facta of 
a concrete case, as happened in Ram Nandan 
Daar Dube v, Kaniz Fatima (48), and Indu- 
bala Debi v, Aiul Chandra Ghosh (44). Let 
us fest the contention of the appellant in the 
light of the principles already expounded. 


In the previous litigation the appellant, 
the defendant, pleaded that, although what 
purported to be his signatures on the four 
leases had been affixed by him thereon, 
the documents were not genuine, inas- 
much as words and clauses had been inter- 
polated, after execution and without his con- 


we. Vee 174; A. W. N. (1895) 47;8 Ind. Deo. 


io 10 M. I. A. 477; 5 W.R. P.O. 63; 1 Suth. 

P.O J. 631; 2 Bar. P. O. J. 184; 19 E. R. 1052. 

an) T4 Ind. Oas. 906; 53 LA. 1; 50 0. 248 ; 37 C.L. 
J. 561 ; (1922) A. I. R. (P. O.) 405; 44 M. L. J. 888; 
83 M. L. T. 115; 27 0. W. N. 749 (P. C.) 

(42) 26 Ind, Cas. 954; 200. D. J. 426. 

(49) 89 Ind, Cas, 902; 89 A.879;15A.L. J. 369. 

(44) 67 Ind, Cas. 344 ; 810. L. J. 607. 


528 


INDIAN CASES 


[1994 


DWIJENDRA NARAIN ROY Y. JOGESH DHANDRA DEV 


sent. He asserted that the deeds as engrossed 
accurately represented the contract between 
the parties, that he executed them in that 
state, and that they were then materially 
altered by the plaintiff with the result that 
they no longer represented the real agreement. 
The Trial Court’accepted his version- The 
High Court on appeal directed an enquiry into 
genuineness of a document which purported 
to be the draft agreement between the parties. 
On the result of the supplementary inves- 
tigation by the Trial Court, the High Court 
pronounced the draft agreement to be genuine 
and held that the disputed documents were 
in the form provided by the contract between 
the parties, This was the ground work of the 
decision of the High Court, when it came to 
the conclusion that the documents had not 
been altered after execution and must be 
deemed genuine. In our opinion, the defend- 
ant is not competent to re-agitate the question 
of the conformity of the dosuments to the 
contract between the parties ; it is no longer 
open to him to contend that the doouments 
had been materially altered after execution ; 
the decision of the High Court is conclusive 
upon these matters, It must further be born 
in mind that the Judicial Committee accepted 
not only the judgment of the High Court but 
also the reasons given for that judgment. But 
the grounds of attack formulated by the appel- 
lant in his written statement in the present 
litigation reiterate the grounds!which were put 
forward by him in the former suit, and were 
overruled, ‘To this extent, the matter is 
clearly res judicata, We shall next pass on 
to the attempt made on the 20th April, 1922 
to formulate new grounds of attack. These 
were not only nob contained in the written 
statement, bub were directly contradic- 
tory to the position previously taken up 
The Subordinate Judge bas, for adequate rea- 
sons, held that this bold attempt must end in 
failure ; and, we may add that the appellant 
could, not on well established priniciplee, pos- 
sibly succeed in his endeavour fo take up in- 
sonsistent positions in Court, Assume that it 
migh have been open to him at the proper 
‘stage, to pleadthat the contract itself was 
vitatedby fraud mistake undue influence of 
like reason, as this would not have militated 
against the previous decision that the disput- 
ed documents were accurate representations 
of the contract bebween the parties. No such 


defence, however, was attempted to be includ- 
ed inthe written statement either in its 
original form or by way of amendment, On 
the other hand, the defendant contended at a 
late stage that interpolations had been made 
not after execution as pleaded in the previous. 
suit but before execution. This new defenoe 
must be ruled out on two grounds. In the 
first place, it contradicts the prior decision 
that the documents as presented for registra- 
tion were corret reprentations of the contract. 
In the second place, the appellant cannot be 
allowed to take up in this suit a positionen- — 
tirely incomsistent with that adopted in the 
previous suit. Itisan elementary rule that 
a party litigant can not be permitted to ast 
sume inconsistent positions in Court. to play 
fast and loose, to blow hob and tcold, to 
approbate and reprobate, to the detriment of 
his oppenent: Bhaja Chowdhury v. Chuni 
Lal Marwari (45),Girish Chandra Bit v. Bipin 
Behari Khan (46), Bama Charan Chekravarti 
v, Kishore Mohan Roy (47). This wholesome 
doctrine applies not only to the successive 
stages of the same suit, bub also fo another 
suit than the one in which the position was 
taken up, provided that the second suit grows 
out of the judgment in the first. In our opin- 
ion, the attempt made by the appellant to 
circumvent the decision in the previous suit 
can not succeed and the doctrine of res judi- 
cata presents an insurmountable bar, 


As regards the application of the rule of 
limitation to the claim for mesne profits, we 
have been pressed fo held that Articole 109 
of the first Schedule to the Indian Limita- 
tion Act bars the claim for 8, period ante- 
cedent fo three years prior to the institu- 
tion of this. That Article provides’ 
that a suit for the profits of immo 
able property belonging to the plaintiff, 
which have been wrongfully received by the 
defendant, must be instituted within three 
years from the date when the profits are 
received. The argument is that as this suit 
was instituted on the 28th April 1921, the 
plaintiff is not entitled to mesne profits for a 
period prior to the 28th April 1918, whereas 
the Subordinate Judge has allowed the plaint- 
iff mesne profits from the 17th Janury 1913, 


(45) 50. L. J. 95; 110. W. N. 284. 
(46) 44 Ind. Cas. 159; 27 O. L. J. 585. 
(47) 64 Ind. Oas. 903; 85 0. L, J. 59. 
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the date of execution of the four leases which 
form the root of his title. The question thus 
raised is apparently one of first impression 
and is by no means free from difficulty. 
Under section 47 of the Indian Registration 
Act, a registered document operates from the 
time it would have commenced to operate if 
no registration thereof had been required or 
made and not from the time of its registra- 
tion. Section 49 provides that no document 
required by section 17 to be registered shall 
(a) affect any immoveable property comprised 
therein, or (b) confer any power to adopt, or 
(c) be received as evidence, of any transaction 
affecting such property or conferring such 
power, unless it has been registered. The 
effect of these provisions is that a, document, 
which is compulsorily registrable, does not 
affect any immoveable property comprised 
therein till it has been registered, but, as 
soon as it has been registered, it fakes 
effect, not from the date of registration bub 
retrospectively from the date of execution. In 
the case before us, the four disputed documents 
did not affect the lands comprised therein till 
the 92nd June 1918, when they were register- 
ed; but as soon as they were registered on the 
22nd June 1918, they took effect retrospect- 
ively from the 17th January 1913, when they 
had been executed. The position, consequently, 
is that though by virtue of sections 47 and 49 
of the Indian Registration Act, the title of the 
plaintiff related back to the 17th January 1913, 
that title was in suspense as it were till the 
22nd June 1918, when for the first time he 
was placed in a position to assert and establish 
his right. His right was kept in a state of 
suspended animation from the 17th January 
1913 to the 22nd June 1918 solely by reason 
of the unfounded opposition of the defendant, 
>Hoe could neither sue for recovery of posses- 
sion nor for realisation of mesne profits, inas- 
much as the right to mesne profits is an appen- 
dage to the right to possession. In these cir- 
cumstances, the Subordinate Judge has held 
that the time could not be taken fo run against 
the plaintiff prior to the 22nd June 1918. 
In support of this view, the Subordinate Judge 
has invoked the principle recognised by the 
Judicial Committee in Ranee Surnomoyee v. 
Shooshee Mokhee Burmania (48). In that case, 
(48) 12M. I. A. 244; 11 W. R. P. 0. 5; 2 B.D. R. 


P. O. 10; 2 Suth. P. O. J. I78 ; 2 Bar. P.O. J. 494; 
20 E. R. 881 ; 1 Ind. Deo. (N. 8.) 489. 
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a sale under the Patni Regulation having 
been seb asido and the patnidars restored to 
possession, the zemindar sued them to recover 
the arrears of rent which had accrued before 
and during the time they were out of posses- 
sion; the contention of the tenants that the 
claim was barred because the suifi had not 
been brought within three years from the 
date when each instalment of rent fell due, was 
overruled, and it was held by the Judicial 
Committee that the cause of action acvrued 
upon the reversal of the auction-sale and the 
consequent revival of the obligation to pay the 
rent. The same principle was applied in Bassu 
Koer v. Dhum Singh (49). In that case, a 
debtor agreed to convey certain property to 
his creditor and to sot off the debt against part 
of theconsideration for the conveyance. A sale- 
deed was executed buta dispute arose as to 
whether it had been executed in accordance 
with the contract. Litigation was commenced 
by the debtor to enforee the agreement, but 
he was unsuccessful, The creditor then sued 
to recover the debt and was met by the plea 
of limitation. The Judicial Committee held 
that the time began fo ran only when the 
agreement became wholly ineffectual and that 
from that date a fresh obligation was imposed 
upon the debtor to pay his debt. These cases 
illustrate the proposition that, ordinarily, limit- 
ation runs from the earliest time ab which 
an action can be brought and after time bas 
commenced fo run there may bea revival 
of s right to sue when a previous satisfaction 
of the claim is nullified with the result 
that the right to sue which had been suspend- 
ed is reanimated. This principle was applied 
by the Judicial Committee in Prannath Roy 
Chowdhury v. Rookee Begum (50), Hem Chan- 
dra Chowdhury v. Kali Prosanna (51), and 
Nrityamonit Dossi v, Lakhan Chandra Sen (52), 
On the other hand, the principle that when 
once time has begun fo run, no subsequent 
disability or inability to sue stops it was strict- 
ly applied in Huro Pershad Roy v. Gopal Das 


(49) 15 I. A. 211; 11 4.47; 6 Sar. P. O.J. 960; 
12 Ind. Jur. 450 ; 6 Ind, Deo. (N. B.) 458 (P. 0). 

(50) 7M.I A. 323;4 W. R. P.0.37;1 Suth. P. 
O. J. 867 ; 1 Bar. P. O. J. 692 ; 19 E. R. 881. 

(51) 80I. A. 177; 800. 1088; 80. W.N. 1. 

(52) 38 Ind. Oas. 462; 43 0.680; 30 0. W. N. 
522; 30 M. L. J. 529 ; (1916) 1; M. W. N. 383; 8 Is 
W. 4711; 18 Bom. L. R, 418 ; 24 0O. L. J. 1; 20 M, Iu. 
T. 10 (P. 0.). 
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Dutt (53), Soni Ram v. Kanhziya Lal (54) and 
Hukum Chand Boid v. Pirthichand Lal. (55), 
Tho limits of applicability of the doctrine of 
suspension of right recognised in Ranes Surno- 
moyee v. Shoos'tee Mokhee Burmania (48) may 


be gathered only from a long series of decisions, . 


such as Esha, Chander Roy v. Khajah Assa- 
noollah (56), Deen Dyal Paramanick v. Radha 
Kishoree Debee (57), Manesh Chunder v. Gunga- 
monee' Dossee (*8), Watson & Co. v. Dhonendra 
Chundsr Mookerjee (59), Brojendro Coomar 
Roy v. Rakhal Chunder Roy (60) Surjaram 
Marwari v. Barhamdeo Persad (61), Nagen’ 
dranath Sen v. Sadhu Ram Mandal (62), 
Laloo Karikar v. Jagat Chandra Saha (63), 
Hemendra Mohan Khashnabis v. Naresh 
Chandra Battacharjee (64), Janki Nath Sinha 
Roy v. Sir Bejoy Chand Mahatab Bahadur 
(65), Uma Charan Chakrabarti v. Nibaran 
Chandra (66). But the underlying principle 
deducible from Ranee Surno Moyee v. Shooshee 
Mokhee Burmania (48), and Baijnath Sahai v. 
Ramgut Singh (67), was tersely and accurately 
enunciated by Sadasiva Aiyer, J., when he 
stated in Muthu Korakki Chetty v. Mahamad 
Madar Ammal (68), that whenever proceed- 
ings are being conducted between the parties 


bona fide in order to have their mutual rights 


(58) 91. A. 82;90. 265 ; 120. L. R, 129 ; 6 Ind, 
Jur. 546;4 Sar. P.O. J. 868; 4 Ind. Deo. ING) 
320 (P. 0.) 

(54) 19 Ind. Cas. 291: 401. A. 74; 18 M. L. T. 
437; 170. W.N. 605; 11 A. E. J. 389; (1918); M. 
W., N. 470 : 17 0. L. J. 498; 15 Bom, L. R, 489 ; 95 
A. 227 ; 25 M L. J. 181 (P. 0.). 

(55) 60 Ind. Oas. 444 ; 46 I. A. 52 ; 46 ©. 670: 80 
CL J. 11; 17A. LJ. B14 ; 36 M. U. J. 557 ; 38 0. 
W. N. 721; a Bom I, R. 632; (1919) M. W. N. 258; 
26 M. L. T, 181 ; 10L. W. 416, (P. G.). 

(56) 16 W. R. 79;8B. L. R. 587 note. 

(57) 17 W. R. 415 ; 8 B. L. R. 588. 

(68) 18 W. R, 89. 

(59) 80.6; 2ľnd. Jur. 209; Ind. ‘Deo. 


6. 

(60) 90. 791;:1 Ind. Deo (N. S.) 1087. 

(61) 1 C. D. J. 887 at. p. 847. 

(62) 57 Ind. Cas. 992 ; 25 O. W. N. 954 ; 48 O. 66. 
(68) 62 Ind. Cas. 428; 88 O. L. J. 256 ; 25 0. W. N. 


258. 

(64) 62 Ind. Cas. 416 ; 88-0. L. J. 260; 25 0. W. 
N. 876. 

(65) 64 Ind. Oas. 815 ; 88 O. L. J. 866. 


(N. 8.) 


(86) 75 Ind. Oas. 2; 87 0. D. J. 462; (1998) A. I. 


R. 10) 889. 

(67) 28 I. A. 45; 98 0.775; 75arP O.J. 1:19 
Ind. Des. (N. 8.) 5 514. 
T oo Ind. Gas. 66 ; 48 M. 185 ; 26 M. D. T. 459 ; 


and obligations in respect of a matter finally 
settled, the cause of action for an application 
or fora suit, the relief olaimable wherein 
follows naturally on the result of such. pro- 
ceedings, should be held to arise only on the 
date when those proceedings finally settle such 
rights and liabilities, A useful analogy is 
furnished by cases where it has- been 
ruled that time can not be held to run against, 
a person who is not in a position to sue; 
for such a person has no enforceable cause. 
of action which is extinguished by lapse of 
time; examples are furnished by Woomesh 
Chunder Goopto v. Raj Narain Roy (69), where‘ 


it was ruled that adverse possession against a... 


tenant does not operate against the landlord. 
during the continuance of the tenanoy.and 
Priya Sakhi Debi v, Manbodh Bibi (70), where 
it was ruled that adverse possession against a. 
mortgagor does nob operate against a simple 
mortgagee who is not entitled to immediate 
possession. The substance of the matter, is. 
that time runs when the cause of action accru- 
es and a cause of action accrues when there is 
in existence a person who can sue and another 
who can be sued, and when all the facts have 
happened which are material to be proved to 
entitle the plaintiff to succeed, Coburn v. Col- 
ledge (71), and Gelmini v. Moriggia (72), The 
cause of action arises when and only when the 
aggrieved party has the right to apply to the. 
proper tribunals for relief; Whalley v. Whal- 
ley (73). The statute does not attach-to.a 
claim for which there is as yet no right of 
action and does not run against a right for 
which there is no corresponding remedy or for. 
which judgment cannot be obtained. Conse- 
quently, the true test to determine when a 
cause of action has accrued is to ascertain the. 
time when plaintiff could first have maintain-.; 


ed his action to a successful result (Angell oig 


Limitations, section 42; Storey on Equity. Jaris- 
prudence, section 1521 (a), In the case before us, 
the earliest date when the plaintiff could have 
sued for mesne profits for the period between. 
17th January 1913, and 21st June 1918 was 


(69) 10W.R.1 

(70) 87 ing: Gos. 977; 44 O. 495; 210. W, N. Wt: 
27 0. L. J. 2 

mo j Geom. ene 702; 68 L. J. Q. B, 462; 76 L. 

Pa FE ae B. 649; 89 Li. J. K. B. 949; 1091. 
T. 77; 29 T 486. 

(79) } Mer 186; 8 Bligh. 1; 85 E. R. 784, . 
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the 22nd June 1918 ; asthe present suit has 
been instituted on the 28th April, 1921, that 
is, well within three years from that date, the 
claim for mesne profits cannot be held to be 
barred by limitation. Before we leave this 
point, we may add that the appellant contend- 
éd that the plaintiff might have included a 
claim for possession and mesne profits in the 
suit instituted under section 77 of the Indian 
Registration Act to compel registration of the 
leases. The analogy was invoked of suits for 
specific performance of contracts of sale of 
land, which it has some times been held, may 
include a claim for possession of the land 
agreed to be sold. Thereis a divergence of 
judicial opinion upon that point ; Ranjit Singh 
v. Kaliadast Debi (74), Madan Mohan Singh 
v. Gaja Prasad Singh (75), fateh Chand v. 
Narsingh Das (76), Narayana Kavirayan v. 
Kandasami Goundan (77), favour the view 
that a claim for possession may be so includ- 
ed, while Krishnammal v, Soundararaja Aiyar 
(78), supports the contrary position, on the 
ground that the right to possession accures 
only on execution of the conveyance 
and it may be an interesting question to con- 
sider the true bearing of the decison of the 
Judicial Committee in Rangyya Goundan v. 
Nanjappa (79), upon the point, Buk we may 
observe that in so far as suits under section 77 
of theIndian Registration Act are concern- 
ed, it is well-settled that no other claim, such 
as a claim for possession and mesne profits, 
ean be coupled with the prayer to enforce 
registration of the document: Venkatarama- 
chandra Rao v. Veeramma (80), The purpose 
of a suit of this description is strictly limited; a 
special period of limitation is prescribed for it; 
the Court-fee leviable is separately provided 
for ; if we were to allow another claim to be 
Tiéluded in such a suit, its scope and 
character would be completely altered, 


As regards the contention that upon a true 
construction of the documents, the order for 


(74) & Ind. Gas. 205 ; 87 O. 57 ; 14 0. W. N. 527. 
(75) 11 Ind. Oas. 298 ; 14 ©. D. J. 169. 
(76) 16 Ind. Oas. 988 ; 22 0. L..J. 388. 
(77) 28 M.24;8M. Lid. 147 ; 8 Ind. Deo. (N.S.) 
18. 
178) 22 Ind. Cas. 912; 88 M. 698 15 M. L. T, 108; 
(1914) M. W. N. 20031 D. W. 147. 
(79) 28 I. A. 291; 24 M. 491;8 Bom. I. R. 999; 


60. W.N. 17. 
(80) 9M. L. J, 107. 


possession and mesne profits should be held 
erroneous, we observe that the Subordinate 
Judge has left open the question raised in the 
eighth issue, namely, whether the first defen- 
dant is entitled to separate sets of jamas on a 
proper construction of the four pattas, We 
have been pressed to hold that as this matter 
will be tried when the mesne profits are assess- 
ed, no decree for possession should have been 
made in the terms stated in the judgment. 
We see no substance in this argument for 
whatever construction may be placed on the 
four leases the plaintiff is entitled to posses- 
sion thereunder. The exact nature of that poss- 
ession, no doubt, depends upon the true inter- 
pretation of the leases ; but such interpreta- 
tion is really material for the assessment of 
mesne profits. We shall, consequently, leave 
it to the Subordinate Judge tio determine the 
true construction of the four leases and their 
legal effect. We may add that we have been 
told by the appellant that not only does each 
document contain irreconcilable clauses, but 
that each document taken as a whole can- 
not be reconciled in all respects with the 
others. This is a matter which will be deter- 
mined by the Subordinate Judge and the 
parties will be at liberty to adduce such 
evidence as may be legally admissible to 
assist the Court in the construction of the 
documents. 


As regards the contention of the second 
defendant that he is not at all liable for mesne 
profits, we are of opinion that he is liable to 
the extent stated by the Subordinate Judge, 
namely, from the 25th May 1915, when he 
took leases from the first defendant and en- 
tered into possession, He never relinquished 
possession and the Subordinate Judge has 
correctly found that the first two defendants 
combined to keep the plaintiff out of posses- 
sion. The attempt made by the second 
defendant to evade liability for mesne profits 
is bound to end in failure, 


There is, however, one point in connection 
with the order for mesne profits which has 
been overlooked by the Court below. During 
the pendency of this litigation, a Receiver wag 
appointed on the 12th November 1921, and 
the Receiver, we have been informed, is still in 
possession. When the Court has appointea 
a Receiver and the Receiver is in possession, 
his possession is the possession of the Court, 
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and the possession of the Court by its Receiver 
is the possession of all parties to he action 
according to their titles : In re Butler (81), 
Bertrand v. Davies (82), Moir v, Blacker (83), 
In re Ind Coope & Co, Fisher v. The 
Company (84), The property passes into 
legal custody as the Receiver is in the posi- 
tion of stake-holder, and such custody is for 
the benefit of the true owner; Brojendra 
Kishore Rai Chaudhury v. Abdul Razak Chau- 
dhury (85), Ramasawmi Ayyar v, Muthuswamy 
Ayyar (86) Khadendra Narain Chowdhury: v. 
Matangini Debi (87), Karan Singh v. Raja 
Baker Ali Khan (88), Jagat Tarini Dasi v. Naba 
Gopali Chaki (89). From this it follows that the 
liability of the defendants for mesne profits 
terminated on the 12th November 1921, and 
from that date the plaintiff, if successful, 
would be entitled only fo such sums as might 
be in the hands of the Receiver. Consequent- 
ly, the decree of the Subordinate Judge must 
be amended by substitution of the words ‘ to 
the 11th November 1921” for the words “ to 
the date of plaintiff's getting possession or till 
the expiration of three years from the date of 
the decree (whichever event oacurs first.)” 


The -result is that, subject to the amend- 
ment just mentioned, the deoree of the Sub- 
ordinate Judge will be confirmed and each 
appeal will stand dismissed with costs in 
favour of the plaintiff-respondent. The 
hearing fee in appeal No. 191 of 1922 will be 
assessed according to scale and in appeal 
No. 321 of 1922 at two gold mohurs. 


K. 8. D. Appeals dismissed. 


_ (81) (1868) 18 Ir. Oh. R. 456. 

(82) (1862) 81 Bean. 429; 54 Æ. R. 1904; 135 R. 
R. 504. 

(88) (1890) 26 L.'R. Ir. 875. 

(84) (1911) 20h. 223; 80; L. J. Oh. 
L, T. 356; 55 B. J. 600. 

(85) 81 Ind, Oas. 2342; 220.0. J. 288; 200. W. 
N. 481. 

(86) 80M. 12; 16 M. L. J. 541; 1 M. G T. 897. 

(87) 17 I. A. 62; 17 0. 814; 5 San, P. C. J. 523; 8 
Ind. Deo. (N. S.) 1087 (P. 0.). 

(88) 9 T.A. 99; 5A.1; 4 Bar, P.O. J. 3882; 2 
Ind. Deo. (N. B}. 1044 (P. 0.) 

(89) 340. 805; 50. I J. 270. 
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ALLAHABAD HIGH COURT. 


Cryin Revision No. 71 oF 1923. 
October 80, 1928. 


Present :—Mr. Justice Sulaiman. 


SATDHAR-—JUDGMENT-DEBTOR-—~ 
APPELLANT 


versus 


RAMCHANDRA AND ANOTHER—DEOREE- 
HOLDERS--~RESPONDENTS, 


Execution of decret—Sale in  ewecution— Property 
not saleable—Huecuting Court, jurisdiction of —Sale 
null and void—Confirmation of sale, effeot of. 


The Full Bench has olearly laid down the rule 
that where the Court has no jurisdiction to sell some 
property it is immaterial whether a decree for sale of 
that Jand has been previously obtained and ia in 
axecubion. 


Katwart v. Sita Ram Tewari, 63 Ind. Cas. 264; 19 
A. L. J. 478; 8 U. P. E. R. (A) 99; 43 A. 547, followed. 


Reand others obtained a decree against S and in 
execution thereof attached a grove situated in 
Bundelkhand. One M objected to the attachment 


“on the strength of a sale-deed from S. The objection 


having been allowed the decree-holders instituted a 
suit for and obtained a deolaration that the sale-deed 
in fayour of M was fictitious and that the property 
belonged to S and was liable to attachment and sale 
in execution of their deoree. Subsequently, S put in a 
new set of objections urging that the property wag 
governed by the Bundelkhand Land Alienation Act 
but the objections were dismissed for default and an 
application for restoration was also dismissad. After 
this the grove was sold and parchased by the deoree- 
holders, the sale was Jateron confirmed. S then 
appealed from the order dismissing this appliontion 
for restoration,and the case having been remanded on 
the acoeptance of the appeal, the Court allowed the 
objections and set aside the sale. On appeal by the 
deoree-holder, the Appellate Court also confirmed 
the finding that the grove was not saleable in exeou- 
tion of the deorse but thought that the order of the 
lower Court directing the setting aside of the sale 
was ““ unnecessary.” The judgment-debtor applied 
to the High Court in revision : 


Held (1) that the former deoree declaring that the 
land was liable to be sold in execution did not estop 
the judgment-debtor from raising the objection that 
it was not saleable. 


~. 
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Hanuman Prasad Narain Singh v. Harak, 58 Ind. 
Oas. 551; 18 A. L. J. 69; 1 U, P. L. R. (AJ 142; 42 A. 
142, followed. 


(2) that the subsequent confirmation of the sale in 
favour of the deoree-holders did not have any adverse 
offeat on their procedings, 


(8) that the grove in question was not at all sale. 
able in execution of the deorce and the executing 
Court had no jurisdiction whatsoever to sell it, and 
that, therefore, the sale was a more nullity and did 
not in any sense pass title to the deoree-holders as 
purchasers. 


Civil revision from the order of the Judge, 
Small Cause Court, Allahabad, dated the 28rd 
December 1921, 


Mr, B. N. Vyas, for the Applicant. 


Messrs. Jang Bahadur Lal and S. P. Sinha, 
for the Opposite Parties. 


JUDGMENT ~The decres-holders-res- 
pondents obtained a decree from the Court of 
Small Causes on the 20th of November 1918 
against the applicant Satdhar. In execution 
of that decree they attached a grove situated 
in Bundelkhand, One Muhammad Yasin, on 
the strength of a sale-deed from a judgment- 
debtor, raised certain objections that the pro- 
porty did nob belong fo the judgment-debtor, 
His objections were allowed. The decree- 
holders then instituted a regular suit for a 
declaration that the sale-deed in favour of 
Mubammad Yasin was fictitious and that the 
property belonged to their judgment-debtor 
and was liable to atfachment and sale in 
execution of their decree. In this suit Sat- 
dhar was also impleaded but apparently 
did not put in an appearance. This suit was 
decreed on the 16th February 1920, and an 
appeal from that decree was also ultimately 

„dismissed, The dearee-holders had a declara- 

*etion against Muhammad Yasin and Satdhar 
that the property belonged to Satdhar and 
was liable to attachment and sale in execution 
of their deores, 


After Muhammad Yasin had been got rid of, 
Satdbar put in a new setof objections on the 
4th of September 1920 urging that the prop- 
erty was governed by the Bundelkhand Land 
Alienation Act (II of 1903). On the date fixed 
for hearing Satdhar did not appear and his ob. 
jections were dismissed for default on the 4th 
November 1920. On the 22nd January 1921 
he put in an application for restoration of his 
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objections bub that application was dismissed 
on the same date. After this, on the 27th of 
January 1921, the grove was sold and purchas- 
ed by the decree-holders themselves and 
on the lst of March 1921 this sale was 
actually confirmed. It does not appear that 
Safdhar put in any formal application for set- 
ting aside the sale, dated the 27th of January 
1921. He, however, on the 9th of March 
1921, appealed from the order. dismissing his 
application for restoration. His appeal was 
allowed on the 29th March 1921 and the case 
was remanded, The result of all these pro- 
ceedings was that ‚bhe objections which 
Satdhar had filed on the 4th September 1920 
were revived and had to be disposed of on the 
merits, 


On the 5th July 1921 the Court of first 
instance allowed his objections and, holding 
that the property being covered by the 
Bundelkhand Land Alienation Act was not 
liable to be sold, set aside the sale, The 
deoree-holders appealed from this order and 
the lower Appellate Court by an order dated 
the 28rd December 1921 agreed with the 
finding of the first Court that the grove was 
not saleable in exeaution of the decree. The 
learned Judge thought that that part of the 
Munsif's order whieh had directed the setting 
aside of the sale was “unnecessary.” 


The judgment-debtor has come up in revi- 
sion and wants fo have the modification made 
by the lower Appellate Court corrected. 


On the findings of the Court below there 
can be on doubt whatsoever that the land in 
question is one which comes within Act II of 
1903. The finding of the lower Appellate Court 
is that the spaces lying between the trees grow- 
ing on this land are used as pasture land and 
are sometimes actually cultivated for raising 
crops or fodder. The land is not occupied by 
any building and is used for purposes subservi- 
ent to agriculture. It is admittedly situated 
in Bundelkhand. It is clear, therefore, that it 
falla within the meaning of the definition of 
land as given in section 2 (2) of Act II of 1903, 
This finding of the lower Appellate Court has 
not in any way been challenged on behalf of 
the respondents. 


I have to consider two main points in this 
revision, 
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1, The effect of the declaratory deoree 
dated the 16th February 1920. 


2, The effect of the order confirming the 
sale dated the 1st March 1921, 


On behalf of the respondents it is strong- 
ly contended that, in face of the declaratory 
decree obtained against Satdhar, ib is no lon- 
ger open to Satdbar to say that the land is 
such as is not liable to be sold, It is contend- 
ed that the former decree declaring that the 
land is liable to be sold in excution of the decree 
in question is final and estops the judgment- 
debtor from raising any. objection to the same. 
This contention, however, bas noforce. The 
point has been the subject of previous decisions 
and is covered by clear authorities. . In the 
case of Hanuman Prasad Narain Singh v. 
Harak (1), a Division Bench of this Court laid 
down that even where a mortgage-decree for 
the sale of land situated in Bundelkhand had 
been obtained, it was open to the judgment- 
debtor to raise the objection that the land 
being not saleable could not be sold. The ratio 
decidendi of that case was that it is the duty 
of the Execution Court to see whether it has 
jurisdiction to sell it and that therefore where 
a sale is prohibited by law the Exeoution Court 
cannot proceed with the sale even though there 
is a decree for its sale, It was held that in 
such a case no question of estoppel against 
the defendant really arises. There is also the 
Full Bench case, vis., that of Katwari v. Sita 
Ram Tewari (2), which is analogous. A mort- 
gage-deoree for sale of occupancy holding had 
been obtained against the tenant, and yet the 
Full Benck allowed the judgment-debtor to 
raise the plea: in the execution department 
that the property was not saleable in view of 
the provisions of section 20 of the Agra Tenancy 
Act (No, II of 1901). 


The Full Bench has clearly laid 
down the rale that where the Cours has 
no jurisdiction to sell some property it is 
immaterial whether a deorea for sale of 
that land has been previously obtained and is 
in execution, Iam, therefore, of opinion that 
the decree-holders cannot take advantage of 
the effect of the declaratory decree of the 16th 


(1) 58 Ind. Cas. 551; 18 A. D. J. 59 ; 1 U. P.L R. 
(A.) 142; 42 A 


142. 
(2) 63 Ind. Gas, 264; 19 A. D. J. 478; 8 U. P. D. R. 


(A) 99 ; 48 A. 547. 
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February 1920. I may further point out that 
that decree was in substance a decree against 
Muhammad Yasin, and Satdhar was mere pro 
forma defendant, Apart fiom that, the decree- 
holders themselves did not raise this plea in 
the Courts below as there is no reference to 
any such plea in either of the judgments, 


The next point is whether the subsequent 
confirmation of the sale of the 1st March 1931 
has any effect on these objections, Iam of 
opinion that that confirmation cannot have any 
adverse effect. In the first place, the effect of 
the remand by the lower Appelate Court was 


to revive the objections of the 4th of Septem- ~™. 


entitled to 
merits as 
sale had 


ber 1920. The judgment-debtor is 
have his. objections heard on the 
they stood on tbat date. No 
taken place till then. It is clear, therefore, 
that, in view of the findings of the 
Courts below that the land.was not saleable, 
the Execution Court had no jurisdiction what- 
sover to sell it. The objections of Satdbar to 
that effect were well-founded and should have 
been allowed. T, therefore, accept the finding 
of the lower Appellate Court that the grove in 
question was not at all saleable in execution 
of the respondents’ decree, and that the 
Exeoution Court had no jurisdiction whatsoever 
to sell it. If, therefore, any sale did take place 
it was a mere nullity and could in no. sense 
pass title to the decree-holders as purchasers, 


On behalf the respondents it is contended 
that this Court should not express any opinion 
as to whether the sale of the 27th January 
1921 is liable to be seb aside or not. I do 
not propose to leave things in any confusion. 
I have already held that the Court had no 
jurisdiction to sell the property and that the 
sale was a nullity. When the sale itself is 
void, and not voidable, no question of its being“ 
liable to be set aside really arises, In the 
case of Khiali Ram v. Zahur Ali Khan (8), 
the interest of Z was attached in execution of 
a decree and Z objected tothe sale on the 
‘ground that it was his ex-proprietary tenancy. 
His objection was overruled and the: property 
wassold and purchased by another person, 
In the meantime, Z preferred an appel which 
was decreed and the land was declared ta be 
his ex-proprietary tenancy. It was held that 
the land not having been liable to sale 


(8) 2A. L, J, 358 ; A. W. N. (1906) 158. 
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the sale was a nullity and the purchaser took 
nothing by his purchase, I may also point 
out that in the case of Hanuman Prasad 
Narain Singh v.: Harakh Narain reported 
in (1), the lower Appellate Court had actu- 
ally, in reversing the decree of the first 
Court, set aside the sale and that order was 
upheld by the High Court. I adopt the 
form which the final order on appealin this 
Court took in that case and I hold that the 
objection raised with regard to the property 
not being saleable was a valld objection and 
the property was not liable to sale in execution 
Af the decree. As ‘the order for sale was 
an invalid and an illegal order the sale which 
has taken place in pursuance of that order 
must fall to the ground and must be deemed 
to be a nullity. The judgment-debtor 
absented himself and allowed his objection fo 
be dismissed for default, and then did not put 
in any formal application requesting the 
Court not to confirm the sale when he ulti- 
mately appealed to the Judge after the 
confirmation, But for these omissions the case 
might not possibly have been protracted. 
For the above reasons, I direct that tbe 
parties should bear their costs of this appli- 
cation, Holding that the subsequent sale is a 
nullity I uphold the order directing the release 
of the attachment. 


K. 8, D. Application allowed, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 


MATRIMONIAL CAUSE No. 3 oF 1921, 
war July 13, 1922, 
Present :—Mr, Kennedy, J. C. 


G. E. G. R,.—PETITIONER 
versus 
E. M. R.— RESPONDENT, 


Majority Act (IX of 1875), s. 2 (a)—Indian Chris. 
tians—Minority, period of —Sutt for divorce—Plaintiff 
“what must prove. 


The effect of section 2 (a) of the Indian Mejority 
Act is to extend the period of minority till the age of 
91 in the case of. Indian Christians, in the oase of 
pujts for divorce. [p. 586, ool. 1.] 
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Where a person is attempbing to sat aside a con- 
tract of marriage, it is not, sufficient for him to prove 
that ha was acosntrio or deficient toa certain extent 
merely in his mental oapability, but if must ba 
shown that the whole mental beieg was sə affectad 
that he was incapable of appreciating not necessarily 
the nature of the act, but its validity. [p. 536, ool. 2.] 


Hancock and Hancock v. Poaty, 1867 1P. and D. 
295 ; 36 L. J. Mat. 57 ; 16 D. T. 189; 16 W. R. 719, 
followed. 


Mr. Dalrymple, for the Petitioner. 


JUDGMENT. —This is n potition by G. E. 
G. R. for declaration of nullity of marriage 
with respondent E, M, R. 


It appears that the respondent is a member 
of the domiciled community of Christians and 
has not completed her 21st year. It does not 
appear that she has been married before. The 
question, therefore, is whether the case can 
proseed without the appointment of a guard- 
ian ad litem, 


Under the Indian Majority Act, it will 
appear her personal law clearly confers on her 
majority at the conclusion of 18. Se far, then, 
as the power of suing or being sued in general 
goes, she is a major. But an exception is in- 
troduced in section 2, paragraph (a), by which 
the personal law does not affect the capacity 
of any person to act in the following 
matters — 


Marriage, dower, divorce and adoption. 


It is not quite clear to me that this was in- 
fended fo make an appointment of a guardian 
ad litem necessary in a case like the present, 
But it is very dificult to distinguish this case 
from the case quoted in Sorabji Oawasji v. 
Buchoobai (L). It is true that this was a case 
under the Parsi Marriage Act, but it was there 
held, the fact that, under the Parsi Marriage 
Act, it is necessary for a Parsi who is under the 
age of 21 and wishes to contract a marriage to 
get the consent of his or her parent or guard- 
ian, has the effect of extending the minority 
of such a Parsi in matrimonial cases to 21. It 
is true that the Parsi Marriage Act is a Code 
and contains in itself not only the provisions of 
marriage, but also the provisions of divorce, 
While as regards Indian Christians the Marri- 
age Act and the Divorce Act are separate. 
Still the ratio decidends of the ease does apply 


(1) 18 B. 886 ; 9 Ind. Deo. (N. B.) 751. 
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to the case of Indian Christians, for it is pro- 
vided in the Indian Christian Marriage Aob 
that any person who wishes to contract a 
marriage, if under the age of 21, should first 
obtain the consent of the parent or the guardian, 
Therefore, it would appear, it must be held the 
effect of section 2 (a) of the Indian Majority 
Aob is to extend the period of minority 
till the age of 21 in the case of Indian 
Christians, in the case of suits for divorce, Nor 
can we draw a distinction between a suit for 
divorce and a suit for nullity of marriage, Both 
of them are provided for in the Indian 
Divoree Act and both must be held to be 
matters of divorce. 


Afurther consideration arises and that is 
that at present the respondent has been 
through a form of marriage with the petitioner 
and the petitioner isa person who by his 
personal lawis domiciled in Hngland, there- 
fore, if the marriage is valid, the respondent 
has acquired an Bnglish domicile, and in that 
case her personal law is the personal law of 
the husband in which case also her minority 
would extend to twenty one. 


It, seems to me, therefore, it is necessary 
that a guardian ad litem now be appointed on 
behalf of the respondent. I suspend further 
proceedings in this case until œ proper applica- 
tion has been made and granted. 

[The learned J. O. then passed the following 
final order.) 

This is a petition by G. E. G. R. for decla- 
ration of nullity of marriage under sections 18 
and 19, clause (3) of the Indian Divorce Act, 
against E. M. R, wrongly called R. The peti- 
tioner is a Captain in His Majesty's Indian 
Army, Signals Corps, Company ‘O? Both 
parties (though not living together) are now 
residing. in Karachi. On the 12th of May 
1921, he went through aform of marriage 
with the respondent (ab the time a spinster) 
at the Roman Catholie Church, Srinagar, in 
Kashmir. He now applies for a declaration 
of nullity of the said marriage on the ground 
that at the time of the ceremony he was in- 
capable owing fio lunacy of entering into a 
contract of marriage and, therefore, the said 
marriage is nullity. A guardian ad litem has 
been appointed for the respondent by the 
order of this Court, dated 23rd of July 1921. 
Neither before this appointment nor subse- 
quently has the respondent or her guardian 
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taken any steps to oppose the petition, The 
Court, therefore, isto decide without any 
assistance of any contesting party whether, at 
the time when Captain R, went through this 
form of marriage, he was suffering from such 
mental derangement, as to incapacitate him 
from contracting, whether there is any collu- 
sion between the parties and what order 
should be passed, 


There is great lack of authorities on the 
question of insanity as a ground for declaration 
of nullity of marriage. The case principally 


referred to is that of Hancock v. Peaty (2). -< 


There is, of course, 8 considerable volume of 
authorities on the somewhat cognate matter 
as to criminal liability in the case of insanity 
and it would seem that the question of insanity 
can be regarded in three different ways. In 
the first place, the person contracting may be 
in such a state of mania that he is totally un- 
aware of the nature of the acb he is perform- 
ing. In this case, there can be no doubt his 
act would be in no way binding. In the next 
place, although he may know the nature of 
the act yet that act may be so intimately oon- 
nected with his delusion, that it cannot be sep- 
arated from it, as in the well known criminal 
ease of Hadfield where the criminal was 
aware that he was attempting fo commit 
murder, but supposed it was necessary that 
he should commit murder in order that he 
might be executed and thus become an ex- 
piatory sacrifice to save the world. In this 
case also there is no doubt the person perform- 
ing the act isnot bound by ib. 
is the third possibility, where the performer 
of the act is aware of the nature of the act 
and the act is not intimately connected with 
the delusion, This seems to be the case in 
the present instance. The question in-s 
cases, as ib seems fo me, is whether there is 
evidence which indicates that there was a 
general overthrow of all rational faculties of 
which the actual delusion is merely a 
symptom. That is to say, where a person is 
attempting fo set aside a contract of marriage, 
it isnot sufficient for him to prove that he 
was eccentric or deficient fo a certain extent 
merely in his mental capability, bub it muat 
be shown that the whole mental being was so 


(2) (1867) 1 P. & D. 885;38 L .J. Mat. 57: 16 
L. T, 182 ; 16 W. R 719. 


Then, there > 


+ 
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affected that he was incapable of appreciat- 
ing nob necessarily the nature of the aob 
but its validity. This, I think, in the present 
` easeis well established, There seems no doubt 
that this position is established by the evid- 
ence of the two medical witnesses both of 
whom occupy an eminent position in Karachi 
and one of whom, Lieut.-Col, Croly, had the 
advantage of seeing Captain R, before he went 
through this form of marriage, The evidence 
is to the offect thas Captain R, had undergone 
great hardships in the War and had during 
that time and afterwards shown symptoms 
E that the strain of War had produced a marked 
effect on his mind making him subject to at- 
tacks of molancholia which became more and 
more acute and occurred at shorter and shorter 
intervals, Just before his marriage Captain 
R, was suffering from an acute attack of mel- 
ancholia. He had the considerable additional 
shock of having lost a considerable amount 
owing to the disqualification of his horse and 
from that time he was obsessed by the idea 
that he should commit suicide, and he did 
make one attempt to commit suicide in 
Karachi. That having failed he left the station 
without obtaining leave and became, with a 
view to committing himself to the rash act, a 
deserter, although apparently a keen soldier, 


On his way to Kashmir he passed through 
Pindi where the respondent lived (whom he 
had known before), He communicated his 
intentions to her and she (who seems to have 
been attached to him before) agreed tio accom- 

“pany him to Srinagar and commit suicide with 
him, 


They lived together for some days in conju- 
gal relations but thereafter went through this 
egsemony of marriage in order to regulate 
matters from a religious point of view in con- 
sideration of their impending death, The 
result, however, was that, shortly after the 
petitioner had gone through this form of 
marriage, he came to his senses. They im- 
mediately left Srinagar and from that time 
they have not cohabited, 


The conduct of the petitioner before going 
to Srinagar and while there seems fo have 
been so wholly irrational that I think it is an 
indication that his mind was so upset that he 
was mentally incapable of entering into a 
valid contact. 

10—66 2 


INDIAN CASES 


537 


It seams to me the principles quoted above 
in Hancock v, Peaty (2), apply to the present 
case, Ibis there very definitely stated as a 
dictum by Lord Stowell: “It rests upon the 
simple proposition that marriage is a contract 
as well as a religious vow, and, like other con- 
tracts, will be invalidated by the want of con- 
sent of capable persons,’ The judgment goes 
on to say: “ The question here is one’of health 
or disease of mind; and if the proof shows the 
mind was diseased the Court has no means of 
judging the extent of the derangement conse- 
quent upon that disease, or affirming the 
limits within which the disease might operate 
to obscure or divert the mental power.” 


In fact, Hancock v. Peaty (2) seems to lay 
down the law in a manner which might lead 
to startling consequences, were it not for the 
question of estoppel, for I think it is probable 
that in a contested case a question of estoppel 
might arise. There seems very little doubt 
under the English law that if A knowing 
B to be a lunatic goes through a form of 
marriage with B A will not be allowed to 
plead in a suit for nullity of marriage that 
B was a lunatic at the time of the marriage, 
It is arguable that under section 115 of an 
Evidence Act which perhaps extends the law 
of estoppel beyond the English limits, it might 
not be open to a lunatic who had married 
while apparently sane tio plead his lunacy in a 
nullity suit, But this question cannot arise 
in the present case. Hstoppel is not to be set 
up by the Court, but by the parties and it is 
here not pleaded. In any case, it appears to 
me that the present respondent had sufficient 
notice of the mental state of the petitioner 
(Captain R.) to make it incumbent on her to 
make further enquiries as to his contractual 
abilities, 

There is no question of collusion in this 
case. I think the respondent was well advised 
in not fighting out this case because it is 
clearly to her interest that the marriage 
should be dissolved in view of the mental con- 
dition of Captain R. Itis very right that 
Captain R. should provide for the support of 
the respondent. But that is no proof of 
collusion. That would have been a duty in- 
cumbent on Captain R. in honour even if there 
had been no marriage and there can be no 
doubt that, ill-advised as the respondent’s con- 
duct was, it was her societyfand affection which 
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prevented captain R. from sarrying- oub his 
intention of suicide, 


There appears to be no possibility of any 
issue arising from this marriage, Therefore, 
it is unnecessary to pass an order under sec- 
tion 21. Ifit appears afterwards that there 
is any possibility of issue, a further application 
can be made and appropriate order passed, 


On the whole, therefore, I pass a dearee 
declaring the marriage contracted between G. 
E. G. R, and E, M. R., wrongly called R, on 
the 12th of May 1921, at the Roman Catholic 
Church, Srinagar, Kashmir, null and void, owing 
to the insanity of the petitioner at the time 
when it was contracted. 


The case now should be submited to the 
High Court, Bombay, and the parties are 
hereby warned that this is preliminary decree 
merely and that the relations of the parties 
remain as they were before this suit, until the 
High Court, Bombay, has pronounced its final 
decree, 

Costa of both the parties to be paid by the 
petitioner. 


K. S, D. Decree nisi granted. 


ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No, 160 or 1922. 
April 2, 1924, 


Present :—Mr, Justice Walsh, K. C., Acting 
Chief Justice, and Mr, Justico Piggott. 


LACHMAN PANDE AND OTHERS — 
PLAINTIFES—~APPELLANTS 
VETSUS 


TRIBANI SAHU—DEFENDANT— 
RESPONDENT. 


Agra Tenancy dct (IT of 1901}, s. 201 (9)—Usu- 
fructuary mortgagee in possession Suit for profits, 
when matntainable—Non.payment by lambardar of 
profits to co-sharer, effect of. 


The usufructuary mortgagee of a o2-sharer in poss- 
ession of the share is entitled to maintain a suit 
against the lambardar for profite. 


Mere non-payment by a lambardar to any oo-shar- 
et of the said o2-sharer’a proper quota of the annual 


INDIAN OASES 


[1994 


divisible profits of the mahal, doas not, in the absence 
of evidence to the contrary, constitute au ouster of the 
said co-sharer from possession. 


There is no reason why a different principle 
should ba applied tothe caso of a usufruotuary 
mortgigao who happens to have taken his mortgage 
from the purticular oo-sharer who is filling at the 
time the office of the lambardar. 

Appeal, under'section 10 of the Letters 
Patent, from the judgment of the Hon'ble 
Mr. Justice Gokul Prasad, dated the 19th 
July 1922, 


Mr. N. Upadhiya, for the Appellants. 
Mr, Kumuda Prasad, for the Respondent. 


JUDGMENT, 


Walsh, A.C.J.—We find ourselves unable 
to agree with the view taken by the learned 
Judge of this Court who heard this appeal, I 
desire merely to say this. The whole of his 
judgment is based upon the legal hypothesis 
that the mortgagee, the plaintiff, is a disposs- 
essed mortgages. The facts to which this 
expression is applied are that the mortgagee, 
having been unable or unwilling—it really does 
not matter which to—obtain possession by 
occupation, himself leased the mortgaged 
property to the mortgagor for a term of seven 
years and during those seven years remained in 
possession by the receipt of the rents. Since 
those seven years expired the mortgagor has 
continued to remain in possession, The 
mortgages has taken no active steps to 
turn him oub, The ordinary presumption is 
that the mortgagor has remained in posses- 
sion with the mortgagee’s consent without an 
express agreement. AllI can say, is I find 
myself entirely unable to accept the description 
of “ dispossessed mortgagee” applied to a meri- 
gagea whois inthe position which I have 
just described. He has not been dispossessed 
in any shape or form. The possession of the 
mortgagor under the lease was certainly law- 
ful and with the consent of the mort- 
gagee. It has continued and nothing appears 
to the contrary. [fit were pub asa finding 
of fact I should hold that there was no evi- 
dence on which anybody could find that the 
mortgagee had been dispossessed. The whole 
of the judgment appears tome be to based 
upon this fallacy and it is sufficient for my 
purpose, though there are other reasons 
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for disagreeing with it, to compel us to allow 
the appeal and restore the deores of the lower 
Appellate Court with the usual consequences, 
thatis to say, the defendant must pay the 
costs of this appeal and of the appeal to the 
learned Judge of this Court and the deores of 
the lower Appellate Court will be restored. 


Pigott, J—I agree for the reasons given 
and also because of the provisions of 
section 201 (3) of the Tenancy Act. The usu- 
fructuary mortgage of a co-sharer in possas- 
sion of the share is entitled to maintain a suit 
z- against the lambardar for profits. The plaint- 
iffs in this oase are recorded in the village 
papers as being mortgagees in possession of a 

certain share. The defendant is the lam- 
bardar of the mahal to which that share 
appertains. The fact that he happens 
also fo be the mortgagor of the plaint- 
iffs does not in my opinion in any way 
affect the maintainability of the present 
suit. The Court was bound to presume that 
the plaintiffs had the right recorded in 
their favour in the village papers on the 
strength of which they instituted the present 
suit, namely, the right to recover from the 
lambardar the rateable sbare due on account 
of profits of a share of 3 annas 1 pie of which 
they stood recorded as the mortgagees in 
possession, In the case quoted to the learned 
Judge of this Court and relied upon by him, a 
case which has never for obvious reasons found 
its way into the regular Law Reports, we find 
on going further into the matter that the ques- 
tion of the unrebuttable presumption raised by 
section 201 (3) aforesaid was not only not 
raised before this Court but was expressly 
excluded from consideration when the matter 
was carried further by an appeal under the 

jotters Patent. I may add also in connection 
“with what has been said by the learned Acting 
Chief Justice that it being well settled law 
that mere non-payment by a lambardar to any 
co-sharer of the said co-sharer’s proper 
quota of the annual divisible profits of the 
mahal, does notin the absence of evidence to 
the contrary, constitute an ouster of the said 
co-sharer from possession, Ido not ses why 
a different principle should be applied to the 
case of a usufructuary mortgagee who happens 
to have taken his mortgage from the parti- 
cular co-sharer who is filling at the time the 
office of the lambardar. I agree with the 
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order proposed. 


By the Court.—The order of the Court is 
that the appeal is allowed and the decree of 
the lower Appellate Court restored, The 
defendant must pay the costs of this appeal 
and of the appeal to the Judge of this Court. 


K. S, D. Appeal allowed, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


GivIL Surr No. 398 oF 1917, 
Maroh 23, 1992, 
Present :—Raymond, A, J. O. 


Sayed BACHAL SHAH AND ANOTHER— 
PLAINTIFFS—-APPELLANTS 
Versus 
JUMA SHAH AND OTHERS—-DEFENDANTS— 
RESPONDENTS. 


Civil Procedure Cade (Act V of 1908,) sa 92-—Sutt for 
declaration of waqit and injunction against those 
interested —Subsequent addition of co-defendants Fresh 
sanction whether necessary. 


After obtaining the necessary sanction under sec- 
tion 92 of the Civil Procedure Code, plainiifis sued for 
a declaration that cartain property was wagf and tor 
the framing of a echeme for the better management 
of the property. The two defendants contended that 
the property originally belonged to their father and 
on his death it beoame the absolute property of 
themeelves and other heirs, thereupon the plaintiff ap- 
plied for amendment of the plaint and the names of 
eight more defendants were added. No fresh sanction 
of the Collector was obtained prior to the amend- 
ment: 


Held that inasmuch as the sanction already given 
by the Collector substantially authorised the plaintiffs 
to sue for a declaration that certain immoyaable 
property was wakfand for ar injunction against all 
that claimed an interest therein the mere absenoa of 
some of those interested in the property did not in- 
validate the sanction already given or necessitate a 
fresh sauction for bringing the interested parties on 
the record as co-defendants. 


Abdul Rahman v. Cassum Ebrahim, 11 Ind. Cas. 
726; 86 B. 168; 18 Bom. L. R. 588; Sayad Husein 
Miya v. Colicctor cof Kaira, 21 B, 257; 11 Ind. Dee 
(N. 3.) 174, distinguished, 
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Mr. Fatehchand Assudamal, for the Appel- 
lants, ` 


Mr. Kalumal Pahlumal, for the Respon- 
dents, 


JUDGMENT, —A preliminary legal objec. 
tion has been taken to the entertainment of 
this suit and, in order to appreciate it, it is 
necessary bo set out the following facts, 


The suit is one under section 92, Civil 
Procedure Code, for declaration and injunction 
and settlement of a scheme in relation to 
certain immoveable property situated in the 
Napier Quarter of Karachi which is alleged to 
be wakf and dedicated to the Imams of Islam, 
and has been used for sacred and religious 
proposes for very many years. With the 
previous sanction of the Collector of Karachi, 
the suit was filed in the names of two persons 
as plaintiffs, Syed Bachal Shah and Ibrahim 
Adam, who described themselves in the plaint 
as interested in the maintenance of the trust 
property and its use for sacred and religious 
purposes, and the defendants were Juman 
Shah and Agedino Shah, sons of Syed 
Mohamed Shah, who were referred to as 
the heirs and legal representatives of Syed 
Mobamed Shah in whose name the property 
stands registered in the Government Revenue 
Records, The prayers in the plaint are for a 
declaration that the said property is Wakf 
and thus inalienable and uninheritable and for 
an injunction directing defendants to concur in 
mutation of names and having the preperty 
entered as Wakf in the Government Revenue 
Records, and for the framing of a scheme for 
the better management of the property. The 
plaint has been endorsed by the Collector of 
Karachi authorizing institution of the suit, By 
their written statement defendants alleged that 
the property in question originally belonged to 
Syed Mohammed Shah and that on his death 
it became the absolute property not only of his 
sons, the two defendants, but of his other 
heirs, who were nob specifically named in the 
written statement but their names were sup- 
plied later to the plaintiffs’ pleader who con- 
sented to their being brought on the record 
as co-defendants and applied for amend- 
ment of his plaint which was granted. 
There were thus eight defendants added to 
the two already sued, but it is essential to 
observe that beyond their addition the plaint 
underwent no alteration in any shape or form, 
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The sanction of the Collector was, however, 
not obtained prior to the application for this 
amendment and as no objection was raised on 
this head, summonses were issued to the 
newly added defendants and they have been re- 
presented by the same pleader who appears for 
defendants Nos. 1 and 2 and adopt the written 
statement filed by the latter. Before the suit 
could come on for a hearing the second plain- 
tiff Ibrahim Adam, died, and an application 
was made to the Collector to sanction the 
joinder of Amoo, the brother of the deceased, 
as a co-plaintiff, and on this application being 
granted, a further application was made to 
this Court for amendment of the plaint by 
the substitution of Amoo alias Ismail in place 
of the deceased Ibrahim to which no objection 
was raised and Amoo was placed on the 
record as a co-plaintiff, 


When the suit came on for hearing 
Mr. Kalumal for the defendants contended 
that, as the sanction of the Collector had 
not been obtained prior to the amend- 
ment of the plaint by the addition of the 
eight defendants referred to above, the 
suit should stand dismissed, as not being 
8 suit sanctioned by the Collector. As the 
plaintiffs’ pleader expressed his inability to 
argue the point raised on the ground of ifs be- 
ing taken at a late stage and without any pre- 
vious notice to him, I allowed him an adjourn- 
ment to consider his position, but by the time 
the suit came on for hearing again, plaintiffs’ 
pleader had armed himself with a sanction 
from the Collector respecting the prosecution 
of his suit against the defendants subsequently 
added with those already on the record. Mr. 
Kalumal, however, presses his objection as he 
contends that a subsequent sanction is of no 


F 


avail, and that the sanction to be valid should, 


be antecedent to the institution of the suit, ~ 
Pleadors on either side have relied on the 
case of Abdul Rahman v. Cassum Ebrahim 
(1). In this case, when the suit was called on 
for hearing, two of the defendants were sturck 
off and the plaintiffs asked for and obtained 
leave to add another person as defendant and 
they amended the plaint and prayed for cer- 
tain relief against the addedidefendant. No sanc- 
tion of the Advocate-General was obtained 
previuos to the amendment of the plaint and 


(1) 11 Ind. Oas. 726; 86 B. 168 ; 18 Bom. L.R. 588. 
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the addition of the new defendant. It was held 
that the plaintiffs were not entitled to maintain 
the suit against added defendants on the ground 
that no sanction of the Advocate-General was 
obtained previous to his being made a defend- 
ant in the suit and previous to the amendment 
of the plaint. This case, in my opinion, affords 
very little help to the contention of the defend- 
ants raised before me. The Advocate General’s 
sanction had been obtained to the institution 
of the suit as originally filed but as stated in 
the judgment at page 178: “The amendment 
refers to a cause of action which arose after 
“the institution of the suit and the reliefs 
claimed against third defendant are quite 
distinct from the relief claimed origin- 
ally against the other defendants, The 
Advoeate-General had no opportunity of consi- 
dering the case against the third defendant, 
He has sanctioned no suit against him,” The 
facts of the present case differ in essential 
particulars from the case cited, The amend- 
ment in the present case introduced no sub- 
stantial alteration in the plaint and the cause 
of action remained where it stood in the 
original plaint. This is abundantly evident 
from the fact that the new defendants filed 
no additional written statement but were 
content to abide by the written statement filed 
by defendants Nos. 1 and 2, nor do the plaint- 
iff’ seek any additional or alternate relief 
against them. Both the prayers for a decla- 
ration and injunction as they stood in the ori- 
ginal plaint do still remain the subject-matter 
for decision subsequent to the amended plaint 
and the reliefs claimed against the eight added 
defendants. are precisely the same as those 
against the first two defendants. The sano- 
tion that was originally given by the Collector 
wag to the institution of a suit that certain im- 
moveable property was wakf and the nature 
of this suit is, in no wise, altered by the addi- 
tion of certain defendants who claim to be 
interested in the property with those original- 
ly on the record as the persons against whom 
the relief is sought. It may be that the de- 
fendants subsequently added have some inter- 
est in the property in suit, if so, it is a wise 
precaution to have all the interested parties 
on the record so as to avoid multiplicity of 
suits, but this addition of parties does not 
alter the character of the sanction granted by 
the Collector as it could not reasonably be 
argued that this official would withhold the 
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sanction if, in the first instance, he had been 
informed that there were fen parties that 
were interested in the property in suit and not 
only two. If the addition of the co-defend- 
ants involved in a material alteration in the 
frame of the suit for the relief sought against 
them differed from that originally claimed 
or travelled beyond the scope of the sane- 
tion granted by the Collector, the objec- 
tion raised, I deem, would bave been fatal 
fo the suit. But the amendment of the 
nature applied for in this suit does not, in my 
opinion, require the previous sanction of the 
Collector. The case of Sayad Husein Miya v, 
Collector of Kaira (2), was also referred to by 
Mr. Kalumal, but all that it lays down is that 
when sanction is given to the institution of a 
suit under section 589 of the Code of 1882, 
corresponding with section 92 of the present 
Code, the suit must be limited to matters 
included in the sanction, It will be observed 
on a perusal of the judgment in this case that 
the suit actually decided was not the same for 
which sanction was accorded, In the present 
case there is no attempt to alter the character 
of the suit in respect of which sanction has 
been granted or to seek any relief nob 
contemplated by the sanction. 


No case has been cited to me covering the 
point raised in the present case, nor bave I 
been able to find any, but it appears to me 
that it would be most unreasonable to hold 
that the amendment of the character sought 
in the present case required the previous 
sanction of the Collector, and that in its 
absence the suit must be dismissed. I am, 
therefore, of the opinion that it was unneces- 
sary for the plaintiffs to obtain the consent of 
the Collector to the amendment of the plaint 
by the addition of other persons as co-defend- 
ants. Mr. Kalumal’s objection was mainly 
based on the argument that, though the 
property in respect of which the relief was 
sought was identical even after the amended 
plaint, yet the parties were different to those 
mentioned in the original plaint, and they 
could not be impleaded without the consent of 
the Collector. But the sanction given by the 
Collector to the institution of the suit substan- 
tially authorised the plaintiffs to sue for a 
declaration that certain immoveable property 


(2) 21 B. 267 ; 11 Ind. Deo. (N. B.) 174. 
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was wakf and for an injunction against all 
that claimed an interest therein, and the mere 
absence of some of those interested in the 
property does not, in my opinion, invalidate 
sanction already granted or necessitate a 
fresh sanction before the interested parties 
could be brought on the record. 


This finding renders it superfluous to discuss 
the other question argued before me as to the 
effect of the sanction obtained from the 
Collector subsequent to the amendment of the 
plaint, 


K. S. D. Objection overruled. 


ALLAHABAD HIGH COURT. 
SECOND Orvin APPEAL No, 117 oF 1921, 
July 6, 1922, 


Present — Mr. Justice Stuart, 


HAR DAYAL SINGH—DEFENDANT— 
APPELLANT 
VErSUsS 


GAR DAYAL SINGH—PLaINTIFF—~ 
RESPONDENT. 


Landlord and tenant—Trees, right to transfor ~Cus- 
tom—Wajib-ul-arz, entry in, construction of. 


A wajib-ul-arz deolared that such trees as were in 
possession of the persons who had planted them on 
the fields or on the ridges could be cut and sold by 
the tenants of the fields : 


Held, that this included the right to transfer 
standing trees which a tenant had planted on bis 
holding with the consent of the Zemindar. 


Second appeal against the decrea of the 
District Judge, Shahjahanpur, dated the 12th 
January 1920. 

Mr. N. P. Asthana, for the Appellant. 


Mr. M. L. Sandal, for the Respondent. 
JUDGMENT —The facts of the suit out 


of which this appeal has arisen are these, 
Dammer Singh planted certain trees upon his 
ocoupancy holding forty years before the date 
of the suit with the consent of the zemindars. 
He mortgaged the trees to Hardial Singh in 
1908. Hardial Singh obtained a decree on his 
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mortgage in 1918, In 1919 Dammer Singh 
was ejected, When Hardial Singh endeavoured ` 
fo execute his decree by bringing the trees 
to sale the zemindars instituted the suit for a 
declaration that the trees could not be brought 
fo sale, The suit has been decreed by both 
the Courts below. A copy of the wayib-ul-arz 
of the village was pub in evidence, This wajib- 
ul-arz declared what the custom was in the 
village with regard to trees that were not a 
portion of groves. It declared that such trees 
as are in possession of the persons who have 
planted them on the fields or on the ridges may 
be cut and sold by the tenants of the fields, Fa 
understand the Courts below to have agreed — 
that the wajib-ul-ara contained a record of the 
custom on the subject but that they have in- 
terpreted the wajib-ul-arg fo show that ten- 
ants bave no right to transfer the trees stand- 
ing upon their occupancy holdings, even if such 
trees had been planted by the consent of the 
zemindars. In other words, if the interpretation 
of the wajib-ul-arz favours the tenants, the 
custom is established that they can transfer,and 
the point is one of law. ‘The learned District 
Judge has said: The custom in respect cf the 


‘fenant’s groves recorded in the wajib ul-arz of 


the old Settlement is also relied on by the ap- 
pellant, Ihave read the provision which is 
to the effect that tenants are owners of trees 
planted by them with the consent of the 
semindars and 'can cut down trees and sell 
timber of their own accord. It nowhere pro- 
vides that tenants can transfer trees growing 
on their holding, The wajzb-wl-arz relied on 
by the appellants is, in my opinion, of no help 
to himas I think the hypothecation of the 
trees on the holding by the tenant ceases to be 
enforceable after his ejectment in spite of the 
fact that a decree has been obtained 9e ore 
such ejectment.” 

I do not accept this interpretation. Ib co ap- 
pears to me clear that, whatever may be the 
law with respect to frees planted by tenants 
without the consent of the zemindars in 
this village, trees planted upon holdings 
(whether they are or sre not occupancy 
holdings would be of no consequence) with 
fhe consent of the semindars are trans- 
ferable by the tenants and, in these circum- 
stances, the suit must fail, The decision quoted 
by the learned Counsel for the respondents 
and by the Courts below are against the 
success of the suit and not in favour of it, I 


A, 


Vor. 19) 
BALBIR SINGH V, GOBIND 


shall take these decisions more less in 
order, In Ajudhia Nath v. Sital (1), it was laid 
down by a Bench thata tenant with a right 
of occupancy can only make a valid hypothe- 
cation of the trees on the land he holds for 
the term of his tenancy; with his ejectmoent 
from such land and cessation of his tenancy 
such a hypothecation ceases to be enforceable. 
That of course is the law in the absence of a 
custom. In the decision in Deoki Nandan v. 
Dhian Singh (2), the law was laid down in 
much the same way with regard to proprietary 
holdings, 

The law as laid down in these two de- 
cisions does not really touch the point as 
to what will be the effect of a custom. 
But in the next decision Imdad Khatun v. 
Bhagirath (3), the Bench while laying down 
that the trees upon an occupancy holding 
whether planted by the tenant himself or not 
are not susceptible of transfer by the tenant, 
made a clear exception to that general rule in 
a case in which by a local custom the occu. 
pancy tenant had a transferable interest in the 
timber, and in Kausalia v, Gulab Kuar (4), the 
same rule as to custom was laid down. There 
has been no contrary view taken in any of the 
subsequent cases, I need only quote the 
most recent case that I have been able to find 
Dya Kishan v. Muhammad Wazir Ahmed (5). 
There the point was decided against the tenant 
because although he set up a custom of 
transfer he was unable to prove it. In this 
case under the special custom of the village a 
tenant, whether he is or is not an occupancy 
tenant, has a right of transfer in trees which 
he has planted on his'holding with the consent 
of the szemindar. This decision concludes 
the matter. Such being the case the suit 
must fail, I allow the appeal accordingly 


“and direct that the suit stand dismissed and 


that the plaintiffs pay their own costs through- 
oub and those of Hardial Singh, appellant, 
These costs will include fees in this Court on 
the higher scale, 


E, 8. D, Appeal allowed. 
(1) 8A. 567; A.W. N. (1881) 80; 2 Ind. Des. 
(N. 8.) 810. 


(2) BA. 467; A. W. N. (1882) 192: 5 Ind. Deo. 
(N.S.) 181. 

(8) 104.159: A. W. N. (1888) 32; 6 Ind. Dec. 
(N.S.) 107. 

(4) 21 A. 997; A. W.N. (1899) 72:9 Ind. Dee. 
(N.S.) 898, 

(5) 80 Ind. Cas. 565; 18 A. L. J 838, 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No, 2472 or 1922, 
March 17, 1923, 

Present :—Mr. Justice Moti Sagar, 


BALBIR SINGH-—DEFENDANT— 
APPELLANT 
versus 


. GOBIND AND ANOTHER—PLAINTIFFS 
RESPONDENTS. 


Cusiom—Alicenation by male propriector—~ Necessity— 
Anticedent debt-Alience, duty of—Decree against 
minor, effect uf—-Consideration, small portion of, found 
without necessity, effect of ~Appeal, second—Ancestral 
property—Finding of fuct. 


A finding as to the character of property, arrived at 
after a full consideration of the evidence, is a pure 
finding of fact andoannot be impugned in second 
appeal, 


Sher Singh v. Ram Singh, 42 P. L. R. 1919; Biru v. 
Samanda, 67 Ind. Oas. 276 2L. L. J. 669; Kartar 
Singh v. Kirpa Singh, 80 P. L. R. 1922; BP, W. R. 
1922, followed. 


Tt is not the duty of an alienee from amale pro- 
prietor who advances money for the payment of firat 
antecedent debts of the alienor to see to the applioca- 
tion of the money or to find out whether tha whole 
of tha money dueto tha antecedent creditor was 
actually paid. 


Where a deoree is in exiatenoa against an alienor 
the paymont of that decree constitutes valid necessity 
for the alienation of ancestral property. 


Devi Ditta, v. Saudugar Singh, 65 P. R, 1900; P. L 
R. 1900, p $22 (PF. B.) followed. 


Where the amount of consideration for an aliena- 
tion by a male propriator which is found to bo with. 
out necessity represents only a small portion of tha 
entire consideration, ib is not necessary to convert 
the sale into a mortgage. 


Appeal from tha decree of the District 
Judge, Hoshiarpur and Kangra District at 
Dharmsala, dated the 18th July 1922, 

Messrs. Mehr Chand Mahajan and Tek 
Chand, for the Appellant, 


Mr. Sokan Lal, for the Respondents, 


JUDGMENT.—tThe facts of the case 
giving rise to this second appeal are few and 
simple and may shortly bestated as follows : 
On the lsh of October, 1918, one Sangam, 
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a Rathi of the Hamirpur tahsil in the Kangra 
District, sold 81 kanals 11 marlas of land in 
the same tahsil to one Balbir Singh for 
Rs. 1,800, Tho plaintiff, who is a collateral of 
Sangam, brought the present suit for a 
declaration that the sale was without consi- 
deration and legal necessity and that it would 
not affect his reversionary rights, Both the 
Courts below have concurrently found’ that 
the land in suit was ancestral gua the plaint- 
iff, and that necessity to the extent of 
Rs 1,072, was fully established. A decree has 
accordingly been passed in favour of the 
plaintiff that if he succeeds Sangam by 
inheritance he would be entitled to obtain 
possession of the land in dispute on pay- 
ment of Rs. 1,072 to the vendeo-defendant 
Against this decision the defendant has 
preferred a second appeal to this Court 
through Bakhshi Tek Chand, and I have 
heard Bakhshi Sohan Lal for the respondent. 


“The first contention raised by Mr. Mehr 
Chand, Mahajan, who has argued the appeal 
for the appellants, is that the finding of the 
learned District Judge as to the ancestral 
nature of the land is erroneous and that there 
is not sufficient evidence on the record in 
support of this finding. It eppears that in 
the Settlement of 1868 Hira, the father of the 
plaintiff, and Sangam, his uncle, were entered 
as joint malguzars and that in 1892-93 they 
were entered as joint owners in equal shares. 
From these entries in the Revenue Records 
fhe learned District Judge has raised a pre- 
sumption that the land was ancestral and 
that it must have been occupied by their 
common ancestor Bogul. It is argued that 
there is no warrant for such a presumption, 
and thatthe learned District Judge was not 
justified in holding upon the basis of this evi- 
dence that the land was ancestral. On the 
other hand, it has been pointed out by Bakhshi 
Sohan Lal that the learned District Judge has 
not based his finding upon this presumption 
alone, and bas drawn my attention to the 
evidence of some witnesses on the record who 
have also deposed to the land being ancestral. 
There is abundant authority for holding that 
a finding as to the character of property 
arrived at after a full consideration of the 
evidence is a pure finding of fact and that it 
cannot be impugned in second appeal, yide 
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Sher Singh v. Ram Singh, (1) Biru v. Saman- 
da (2) and Kartar Singh v. Kirpa Singh (8). 
Iam unable to distinguish the present case 
from these authorities, and must accordingly 
overrule the contention. j 

The next point urged is that necessity for 
the full amount paid had been established 
and that the sale should not have been con- 
verted intoa mortgage, The items forming 
the consideration for the sale-deed were as 
follows :— 


. Rs, 
1. Paid to Ram Singh, prior 
mortgagee s s. 700 
2, Paid to another mortgagee Banu 80 
8. Paid to a third mortgagee Ram 
Bhaj ats wwe 99 
4, Paid before the Registrar for 
payment to creditors we 408 
5. Deed expenses 82 
Total ... 1,319 


ene an 


The learned Distries Judge finds that the 
first three items were debts dus to antecedent 
creditors and are not, therefore, liable to ob- 
jections. As to the fourth item it has been 
found that out of Rs. 408, a sum of Rs, 180 
was paid to one Darshan, a decree-holder, but 
that necessity for the balance of Rs. 228 has 
not been established, It is, however, pointed 
out by Mr. Mehr Chand Mahajan, that Dar- 
shen’s decree carried future interest and that 
at the time when the sale-deed was executed, 
a sum of about Rs. 300 was due fo him un- 
der the decree. It was not the duty of the 
alienee to see to the application of the money 
or to find out if the whole of the money due 
to the antecedent creditor was’ actually paid. 
A decree was in existence and the payment of - 
that decree constituted a valid necessity. 
within the meaning of the Full Bench 
ruling reported as Devi Ditta v. Saudagar 
Singh, (4). The fact that the decree-holder 
subsequently accepted a sum of Rs, 180 only 
and gave up the rest of his claim is of no con- 
Sequence and does not in any way affect the 
validity of the debt or of the alienation. H 
the existence of the decree which at the time 


A 


of the sale amounted to about Rs, 300, | 


(1) 42.P.L. R. 1919. 

(2) 67 Ind. Oas. 276; 2 L. L. J. 669. 

(8) 80 P. L. R. 1993; SP. W. R. 1929, 

(4) 65 P.R. 1900 ; P <D. R. 1900, P. 323 (F. B.). 
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constituted valid necessity asum of Rs. 100 
only remains unaccounted for, which for the 
purposes .of this case may very well be 
ignored. In any case, even if the finding of 
_ the learned District Judge as to the sum 
of Rs. 228 not being for legal necessity is 
considered final and not open to second ap- 
peal, I am olearly of opinion that when 
the amount of consideration for a sale of 
this kind which is found to be without ne- 
cessity represonts only a small portion of the 
entire consideration it is not necessary to con- 
vert the sale into a mortgage. Rs. 228 is, 
roughly, one-sixth of the entire price paid. In 
the oase reported as Ali Gauhar v. Ma: 
handa, (5). Rs, 210 out of Rs, 1,200 were 
found to have been without necessity and 
the sale was allowed to stand. Similar cases 
are those reported as Ram Karan v, Huk- 
man (6), Badri Mal v. Gopal (7), and Sheoam- 
bar Khan v, Balkaran Singh (8). It is, 
therefore, clear that, even if the item of 
Rs, 228 was not taken for legal necessity, 
the bulk of the consideration being for 
legal necessity the. sale in question should 
have been allowed to stand, especially when 
no extravagance or reckless waste on the part 
of the vendor was alleged. I, therefore, ac- 
cept the appeal and, setting aside the decree of 
of the lower Appellate Court, dismiss the 
“plaintiff’s suit with costs throughout, 
A.K, Appeal allowed, 


(5) 6 Ind, ‚Oas. 984 ; 55 P. D. R. 1910 ; 64 P. W.R. 
o 22 Ind. Oas. 544 ; T9 P. D. R 1919 ; 51 P. W. R. 
x 180 P. R. 1906; 100 P. In R. 1907; 155 P. W.R. 
(8) 65 Ind. Cas. 360 at p.862; 8O. T. J. 619; 

| (9998) A. I. R. (0.) 112. ) 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 


SECOND CIVIL APPEAL No. 246 oF 1922. 
March 14, 1923, 
Present :—Mr. Simpson, A. J. C. 


BHAGWAN AND ANOTHER—DEFENDANTS 
~~APPELLANTS 
versus 
GANGA BAKSH AND ANOTBER— 
PLAINTIFFS—RESPONDENTS, 


Possession -and ownership—Trees on land—Land be- 
longing to one person—Trees in possession of another- 
Ownership in trees—Presumption—Burden of proof. 


A person who is the owner of a certain land may 
be presumed to be the owner of the trees standing 
on the land, but this presumption is not very strong 
in India whera the ownership of the trees is very 
frequently divorced from the ownership of the land 
they stand on. On the other hand, the presumption 
that a person in possession has title is always strong 
and is of universal application. 


Therefore, in a case where the ownership of certain 
land is in one person but the trees standing on it are 
iM the possession of another, the stronger presump- 
tion is that the latter is the owner of the trees, and 
the burden of proof is on the former to prove, his title 
to them. 


Appeal against the decree of the Subordinate 
Judge, Bara Banki, dated the 29th April 1922, 
upholding the decree, dated the 6th Decem- 
ber 1921, of the Munsif, Ram Sanehighat, Bara 
Banki. 


Mr. M. P, Asthana, for the Appellants. 


Messrs. Ram Bharose Lal and Raj Nara- 
yan Shukla, for the Respondents. 


. JUDGMENT.—The point of law in 
this second appeal is one of burden of proof. 
The plaintiffs are admittedly owners of the 
land, and the Courts have very properly raised 
the presumption that they are owners of the 
trees standing on the land. But they have 
omitted to note that the plaint itself admits 
that the defendants are in possession of the 
trees and that possession also raises a presump- 
tion of title. There are thus-two conflicting 
presumptions one in favour of the plaintiffs 
and the other in favour of the defendants. 
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The presumption that the owner of the land is 
the owner of trees is not a strong one in India, 
where the ownership of trees is very frequent- 
ly divorced from the ownership of the land 
they stand on. The presumption that the 
person in possession has title, on the contrary, 
is of universal application and is always strong. 
No authority has been cited on either side. I 
have, therefore, to decide the point myself. I 
have no hesitation in holding that the presump- 
tion arising from possession is stronger in the 
case of trees than the presumption arising 
from the ownership of the land. It follows 
that the burden of proof was wrongly thrown 
in the Court of Trial. I was prepared to decide 
the suit myself, but the respondents’ Counsel 
said that his clients might have produced 
better evidence if the burden had been thrown 
on them. The appellant’s Counsel said that he 
had no objection to a remand, if fresh eyid- 
ence was admitted on one side it ought also to 
be admitted on the other, To this respon- 
dents made no objection. I, therefore, remand 
the case, through the lower Appellate Court, 
to the Court of Trial, in order that fresh 
issues may be struck, the burden of proof 
being thrown upon the plaintiffs, Fresh evi- 
dence will be admitted and the case decided de 
novo, Costs hitherto will abide the result, 


N. H. C. Case remanded. 


LAHORE HIGH COURT. 


CIVIL MISCELLANEOUS SECOND 
APPEAL No. 2212 oF 1919, 


June 14, 1920, 
Present :—Sir Shadi Lal, Kt., Chief Justice. 


HARDITTA—OBsJEOCTOR—APPELLANT 
VETSUS 


NIGAHIA MAL—DECREE-HOLDER, AND 
THAMAN AND OTHERS—JUDGMENT- 
DEBTORS—RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
r, 16—Heecution application — Dismissul—Appeal—As- 
signiment of decree—Application for execution not made 
—Determination of question of assignment sue motu— 
Absence of formal application, effect of. 
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An order dismissing an application for exeoution 
ofa decree adversely affects the rights of the deores- 
holder against the judgment-debtor and consequently 
comes within the purview of seation 47, Civil Pro- 
cedure Code, and is appealable. 


Tf an assignee of a deoree doas not maka an appli- 
cation for the execution of the decree, it Is not the 
duty of a Court suo motu to determine the validity 
of the assignment and to make the assignea a party 
to the deoree. 


Where an assignee intends to make an application 
under O. XXI, r. 16, Civil Procedure Code, and avail 
himself of the rights conferred by the dead of assign- 
ment, the omission of a formal application is a 
mere itregularity and need not prevent a Court from 
determining a question which arises between the 
assignee and the dacree-holder and which the former 
wants to be determined in oxeoution proceedings. 


Miscellaneous second appeal from the order 
of the District Judge, Ludhiana, dated the 
29th July 1919, reversing that of the Munsif, 
1st Olass, Ludbiana, dated the 19th March 
1919. 


Mr, Jat Gopal Sethi, for the Appellant. 
Mr. Chunt Lal Mathur, for the Respondents. 


JUDGMENT.—The respondent Nigahia 
obtained a decree against Thamman, Sawan 
and Kakar for a certain sum of money to be 
realised by the sale of house belonging to 
Thamman, In execution of that decree the 
decree-holder attached the house of Thamman 
fo which the appellant Harditta raised an 
objection, The application raising objection to 
attachment was still pending when Harditta 
and the decree-holder came to terms by which 
the latter assigned his rights under the decree 
to the former and agreed to take in lieu a 
sum of Rs, 827. Accordingly, a deed was 
written on the 24th February 1919 by which 
Harditta promised to pay Rs. 827 to tits 
decree-holder Nigahia, 


The decree-holder consequently made an 
application to the Court of Execution that he 
had assigned his rights in favour of Harditta, 
but the latter, while accepting the assignment 
of the decree pleaded fraud in order fio avoid 
his liability for the payment of the money. In 
view of the attitude adopted by the assignee, 
the deeree-holder made a statement on the 19th 
March 1919 to the effect that his application 
for execution might be dismissed if the Court 
held the deed of assignment to bea valid 


Von, 19) 
BHUDHAR SINGH V. SHEIKH SAHAMAT 


transaction. The Munsif, who was dealing 
with the application for execution, without 
expressing any opinion on the question of the 
validity or invalidity of the transaction, 
dismissed the application for execution with 
the result that the decree-holder preferred an 
appeal to the District Judge, who has remit- 
ted the case to the Court of first instance for 
the trial of the issue as to the validity of the 
assignment, 


Harditta has preferred a second appeal to 
this Court, and Mr. Jai Gopal Sethi on his 
behalf has raised two points before me (1) 
that the order of the Munsif dismissing the 
application for execution did not come within 
the purview of section 47, Civil Prosedure 
Code, and that consequently no appeal lay to 
the District Judge ; and (2) that the assignee 
of the decree has not so far made any appli- 
cation for execution as required by O. XXI, 
r. 16, Civil Procedure Code, and that it is, 
therefore, unnecessary fo determine the 
question whether there was an assignment by 
the decree-holder in favour of his client. 


Upon the first question it is sufficient to 
say that the order dismissing tlto application 
for execution adversely affected the rights of 
the decree-holder against the judgment-debtor 
and consequently determined a question relat- 
ing to the execution or satisfaction of the 
decree arising between the parties to the suit, 
As stated above, the deoree-holder wanted hig 
application to be dismissed only if the assign- 
ment was considered to be binding upon the 
assignee so that the latter could be made li- 
able for the money mentioned in the deed of 
assignment. It would be perfectly absurd to 
gpotend that, while the assignment should be 
considered as binding upon the assignor so far 
as his rights under the decree are concerned, 
the assignee should be able to wriggle- out of 
his liability for the price of the assignment by 

relying upon fraud. The transaction is an 

indivisible one and must be viewed as a whole, 
It seems to me clear that if the assignee does 
not wank to pay the money the decree-holder 
is entitled to say that he does not want to 
part with his rights under the deeree., I 
consider that the order passed by the Munsif 
fulfils the requirements of section 47, Civil 
Procedure Code, and that the District Judge 
was competent to entertain the appeal. 
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As regards the second question, [ am pre- 
pared to accede to the contention thatif the 
assignee does nob make an application for the 
execution of the decree it is not the duty of 
the Court swo motu to determine the question 
of assignment and to make the assignee 
a party fo the decree, I would, therefore, 
be prepared to give effeat to this objection and 
to set aside the order of the lower Appellate 
Court, remanding the case for the decision of 
the question as to the validity or otherwise of 
the assignment, and to direct the Munsif to 
execute the decree as if there was no assign- 
ment at all. The learned Counsel for the 
appellant, however, says that his alient in- 


‘tends to make an application under O. XXI, 


r. 16, Civil Procedure Code, and that he wants 
to avail himself of the rights conferred 
upon him by the deed of assignment. 
It is, therefore, clear that the question 
of assignment will have to be gone into 
and, in these circumstances, the omission of a 
mere formal application under O. XXI, r. 16, 
isa mere irregularity and need not prevent 
the Court from determining a question which 
arises between the appellant and the deeree- 
holder and which the appellant wants to be 
determined in execution proceedings. 


For the aforesaid reasons I see no valid rea- 
son to interefere wiih the order of the District 
Judge and dismiss the appeal with costs. 


N. K. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
: COURT, 


Civin Revision No. 32 or 1923, 
April 19, 1928, 
Present :—Mr, Dalal, J. O. 


BHUDHAR SINGH—DEFENDANT— 
APPELLANT 
VETSUS 
SHEIKH SAHAMAT—PLAINTIFF— 
RESPONDENT., 


Civil Procedure Code (Act Y of 1908), O. XX, r. 4— 
Judgment of Small Cause Court, contents of. 
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The judgment of a Oourtof Smaif Causes should 
contain the points for determination and the decision 
thereon. Where, therefore, a judgment contains 
nothing exoept the words: “The claim is decreed with 
costs,” it does not indicate that the points in dispute 
betwaen the parties were at all considered and the 
suit must be remanded for a trial and judgment 
according to law. 


Revision against the order of the Subordin- 
ate Judge, Kheri, exercising Small Cause 
Court powers, dated the 30th January 1923, 


Mx. S. N. Boy, for the Applicant. 
Mr, S, M, Ahmad, fot the Opposite Party. 


JUDGMENT,—tThe plaintiff sued in the 
Court of Small Causes at Kheri for recovery of 
money due on an alleged pro-note. The alleged 
pro-note was ‘not stamped and various defences 
were raised by the defendant in answer to the 
claim, The judgment of the learned Judge of 
the Small Cause Court consists of six-words 
“The claim is decreed with costs.” The rest of 
the judgment which consists of eight more 
words, relates to the time of the execution of 
the decree. Order XX, r. 4, lays down that a 
judgment of a Court of Small Causes need not 
contain more than the points for determination 
and decisions thereon. To put an ordinary 
interpretation on these words, they presum- 
ably mean that the judgment must contain 
the ponts for determination and the decision 
thereon, The judgment of the lower Court 
does not indieate that the learned Judge has 
considered the points in dispute between the 
parties, 

T seb aside the decree of the lower Court 
and remand the suit to it for a frial and 
judgment according to law. Costs here and 
heretofore shall abide the result. 


N. K. Oase remanded. 
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LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No, 151 oF 1920. 
April 22, 1929, 


Present :—Mr. Justice Abdul Raoof 
and Mr, Justica Martineau, 


LACHHMAN DAS—Dxcree-HoLpER— 
APPELLANT 
VErSUS 
JAL SINGH AND OTHERS —INSOLVENTS 
— RESPONDENTS, 


Provincial Insolvency Act (V of 1920), s. 38—Ad. 
judication of insolvency —V esting of property—Death 
of insolvent whether divests Recetver-——Right of sow to 
take by survivorship. 


Where property has vested ina Receiver after an 
order of adjudication, the death of the insolvent does 
not divast the Receiver of the property and his son is 
not entitled to take it by survivorship. 


Fagqirchand Motichand'’y. Motichand Hurruchehand, 
T P > ; 8 Ind. Jur, 93; 4 Ind. Deo, (N. R.) 294, 
ollowed. 


| The death of a debtor doss not put an end to an 
insolvency proceeding initiated on on application by 
the debtor. 


Appeal under section 10 of the Letters 
Patent from the order of Mr. Justice Wil- 
berforce, dated the 13th July 1920, passed in 
Civil Appeal No, 2622 of 1919, 


Lala Narinjan Das, B. B., for the Appel- 
lant, ` 


Mr, Kanwar Narain, for the Respondents, 
pe, 


JUDGMENT.—The following facts will 
explain the nature of the proceedings out 
of which the present appeal has arisen, 
On the 17th October 1913 Mastan Singh, 
father of the present appellant, applied 
to be adjudicated an insolvent. On the 16th 
October 1914 he was so adjudicated. Under 
the Provisions of section 16 of the Insolvency 
Act the whole of the property of the debtor 
vested in the Court or the Receiver. Fifty big- 
has of the lands in possession of the debtor 
were reserved for his maintenance and sup- 
portb, The remaining lands were leased out on 


Vou, 19) 


LACHMAN DAS V. JAI SINGH 


chakota, It is admitted that the lands in dis- 
pute came within the definition of an agri- 
cultural land belonging to an agricultural 
tribe. Mastan Singh having died his minor 
sons applied to the Insolvency Court to 
have the land restored to him on the 
ground that the father had only a limited 
interest and after his death the lands must 
revert to the sons under the rule of sur- 
vivorship. An alternative prayer was made 
by the petitioners to the effect that if the 
lands could not be released the rent realised 
from the chakotadars should be handed over 
to the petitioners, The presiding officer of 
tho Insolvency Court, finding no authority for 
such a proposition, dismissed the application, 
Against the order of the District Judge an 
appeal was preferred to this Court. It came 
up for disposal before a learned Judge of this 
Court, who, relying upon Jagdip Singh v. 
Narain Singh (1), accepted the appeal and set- 
ting aside the order of the District Judge 
allowed the application of the sons and ordered 
that the lands should be released in favour of 
the petitioners. 


The appellant, Lachhman Das, a creditor and 
a chakotadar, has appealed under section 10 
of the Letters Patent, I is contended on his 
behalf that the property having vested in the 
Receiver on the order of adjudication the 
death of the debtor could and did not divest 
the Receiver of it, and, therefore, the applica- 
tion of the son for the release of the lands 
was not entertainable, The Counsel for the 
applicant has relied upon the provisions of see- 
tion 22 of the Provincial Ingolyency Act, ILI of 
1907, and has argued that his client, being 
aggrieved by the act and the decision of the 
Receiver, was entitled to apply to the Court 
for the relief claimed. No act or decision of 
the Receiver, however, is specified, nor is it 
shown that the application was made within 
91 days from the date of the order or decision 
complained of. To our mind section 22 could 
not help the petitioner. No other section or 
provision of the Act has been pointed out ac- 
cording to which such an application could be 
mado or entertained, According to section 16 
of the Act the whole of the property of the 
debtor vested in the Court or the Receiver. The 
death of a debtor does not put an end to an 


(1) 15 Ind. Cas. 866; 4 P. R. 1918; 160 P. W. 1912; 
178 P. L. R. 1912 F. B. 
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insolvency proceeding initiated on an applica- 
tion by the debtor. There is nothing inthe Act 
to show that after an order of adjudication hae 
been made and the property has vested in 
the Receiver the death of the debtor would 
divest the Receiver of the property. The 
only ground upon which the Counsel for the 
petitioner had tried to support the decisior 
of the learned Judge of this Court is that the 
poroperty being ancestral the insolvent fathei 
had only a limited interest in the 
property which alone had vested in the 
Receiver, and now that the father i: 
dead the son is entitled to take the property 
by right of survivorship, This proposition ii 
opposed to decided cases. In the case of Fagii 
Chand Moti Chand v. Mott Chand Hurruel 
Chand (2). Mr. Justice Latham held that “unde: 
the Mitakshara law a father has the right 
to dispose of his son’s interest in ancestra 
immoveable estate for the payment of his ow: 
debts not contracted for immoral purposes; an 
vesting order, made under section 7 of thi 
Indian Insolvent Act, vests that right in th, 
Official Assignee, who can, therefore, give | 
good and complete title to such ancestral im 
moveable estate toa purchaser. The deat] 
of the insolvent has no effect on the proceed 
ings in his insolvency or on the power of th 
Official Assignee. The ancestral estate pre 
viously vested in the Official Assignee is no 
thereby divested from him and vested in th 
son by right of survivorship. In the lega 
aspect of the matter the natural existence c 
the insolvent is for the purpose of dealing wit! 
his estate, artificially continued in the Officia 
Assignee, who can after the insolvent’s deat, 
deal with the estate as he could have deal 
with it had the insolvent'been still alive.” 


The provisions of the Provincial Insolvenc 
Act as to this matter are practically the sam 
as those of the Indian Insolvency Act. There 
fore, the rule laid down in the above case wi 
equally apply to the case coming under th 
Provincial Insolvency Act. We are awar 
that the parties to the suit are governed b 
the customary law applicable to thi 
Province, but in this matter the rule applic 
able to ancestralimmoveable property unde 
the Mitakshara law equally applies to tk 
cases governed byzthe: Customary law, for 


age 7 B. 488; 8 Ind. Jur. 98; 4 Ind. Deo (N.S 
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ther according to the Customary law also 
us the power to deal with the interest of his 
m under recognised circumstances, such as 
ie payment of necessary antecedent debt, etc. 
he decision of Mr. Justice Latham is based 
1 the decision of their Lordships of the Privy 
ouncil in Suraj Bansi Koer v. Sheo Parshad 
ingh (8), and fully applies to this case. 

In our opinion the view taken by the 
ourt of first instance was correct 
ad the petitioners were not entitled fio get 
16 relief they asked by making a petition 
ader section 22 of the Insolvency Act. We, 
.erefore, accept the appeal and restore the 
‘der of the Court of first instance with 
ists, 


N. K Appeal accepted, 
(8) 6 I. A. 88; 50.148; 4 Sar. P. O. J. 1; 88uth. 
O. J. 589 ; 4 0. L. R. 226 ; 2 Shome L. R. 242; 2 
1d. Deo. (N. 8.) 705 P. O. 


UDH JUDICIAL COMMISSIONERS 
COURT. 


MISCELLANEOUS CIVIL APPEAL No, 12 
or 1923. 


Maroh 13, 1923. 
Present — Mr. Dalal, A, J. O. 


RI MAHANT BABA HARI DAS FAQIR— 
PLAINTIFF —APPELLANT 
Versus 


PRADUMAN NATH AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. XLI, rr. 1%, 
jm Appeal, dismissal of, in default—Appellant's 
punsel engaged in another Court—Appellani, absence 
—Re-hearing, whether justified. 


When a pleader is engaged in another Court ata 
istance, itis due by way of courtesy to the Court 
afore which he is to nppear, thai someones may be 
ft behind to inform the Court of the fact, ao that if 
likes, ib can take up some other business. The 
isappearance of every person connected with the 
arty, in hopes that the Court will be compelled to 
‘ait for the pleader, is a wrong method and if the 
ppeal is dismissed in default, the appellant is not 
ititled to a re-hearing. 


` 
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Appeal against the order of the District 
ie Lucknow, dated the 8th November 
1922, 


Mr. Harish Chandra, for My. Har Dhian 
Chandra, for the Appellant, 


Mr, K. N. Chak, for the Respondents, 


JUDGMENT:—On 24th August 1922 the 
learned District Judge of Lucknow dismissed 
an appeal in default in the absence of the ap- 
pellant and in the presence of the respondents’ 
pleader. An application for re-hearing was 
filed the next day and was dismissed. The 
appellant has come here in appeal from that 
order. 


It appears that the appellant's pleader was 
engaged in another Court when the appeal 
was taken up for hearing by the District 
Judge. There is some inaccuracy as to 
time in the application filed for re-hear- 
ing, because the District Judge says in 
his order of 8th November that he $ook, 
up the appeal fer hearing at about 1 
p.m. and waited fora quarter of an hour, 
while in ground No. 6 of the application for 
re-hearing of the 25th August it is alleged by 
the applicant that the appellant’s pleader 
arrived in Court at 12-45 p.m. The state- 
ment in the application does not agree with 
the Judge’s note and cannot be correct, 


I give due weight fo the fact that some 
Courts subordinate to the District Judge are 
situated at a distance from the Judge’s Court, 
and on account of large administrative work, 
there is no fixed time at which the Judge can 
arrive in Court. These facts would have in- 
duced me to grant a re-hearing if the appellant 
had acted in a straight-forward manner. 
When the pleader was away, PragDas Chela, 
and general attorney of the appellant, onght 
to have waited in Court to inform the presid- 
ing officer how his pleader was engaged in 
another Court, Instead of doing this, he 
seems fo have waited about outside the Court 
and appeared as soon as the order of dismissal 
was recorded. 


The ; appellant's. pleader on reaching the 
Court of the District Judge did not draw the 
attention of the Judge to the fact that he had 
hurried from the other Court as fast as he 
could. When a pleader is engaged in another 
Court at a distance, it is due, by way of court- 
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esy to the Court, that some one may be left 
behind to inform the Court of the faob, so 
that if it likes ib can take up some other 
business, The disappoarance of every person 
connected with the party, in hopes that the 
Court will be compelled to wait for the pleader, 
is cortainly a wrong method and I shall not 
countenance it. Under the circumstances of 
this particular case I am nob prepared to 


interfere. I dismiss the application but make 
no order as to costs. 
N. K. Application dis missed, 


LAHORE HIGH COURT, 


MISCELLANEOUS SECOND CIVIL APPEAL 
No. 200 oF 1920. 


March 22, 1920. 
Present :—Mr. Justice Martineau, 


LALA DAS—JUDGMENT-DEBTOR-— 
APPELLANT 
Versus 
MINA MAL AND ANOTHER — 
DECREE-HOLDERS— RESPONDENTS, 


Civil Procedure Code (Act V of 1908), s. 47—Order 
rejecting application for arrest of judgment-debtor 
whether appealable—Judgment-debtor unable to pay 
decretal amount—Imprisonment—Order, propriaty of. 


An order rejecting an application for the arrest of a 
judgment-debtor is one under section 47, Civil Pro- 
cedure Code and is appealable. 


__Whare a judgment-debtor has no attachable prop- 
akty and is unable to pay off the deoretal amount or 
any portion of it, it would not be proper to order his 
imprisonment. 


Appeal from the order of the District Judge, 
Ambala, dated the 13th January 1920, revers- 
ing that of the Senior Subordinate Judge, 
Ambala, dated the 27th November 1919, dis- 
missing the decree-holders’ application for the 
arrest of the Judgment-debtor, 


Lala Fagir Chand, for the Appellant. 
Lala Durga Das, for the Respondents, 
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JUDGMENT.—The respondents obtained 
a decree for Rs. 4,651 and costs, on the 11th 
December 1915 against the appellant Lala 
Das, his son Raja Lal, and his brother and 
nephew. He has applied to have Lala Das 
arrested in execution of the decree. The first 
Court rejected the application, finding that 
Lala Das had no property, but the District 
Judge accepted the decree-holders’ appeal 
and ordered a warrant to issue for Lala 
Das’ arrest. The latter has appealed to this 
Court, 


The first ground, that the District 
Judge had no jurisdiction to entertain the 
appeal against the first Court’s order, is wrong, 
as Mr, Fakir Chand admits, The order was 
one under section 47 of the Civil Procedure 
Code and was appealable. The question for 
consideration is, whether the appellant is able 
to pay off the decretal amount or any portion 
of it, for if he is unable to pay it would not 
be proper to order his imprisonment, The 
learned District Judge has referred to the 
evidence of the decree-holders’ witnesses, who 
say that Lala Dasis well-to-do and that he 
works with his son and owns a piggery, and has 
accepted iti as correct, no evidence having been 
produced in rebuttal, There would be no 
ground for second appeal if the evidence of 
the decree-holders’ witnesses were the only 
material for forming a conclusion, but the 
District Judge appears fo have left out of 
consideration the important admissions of the 
decree-holder Chhajju Mal and his Counsel. 
Lala Das stated that his business had been 
ruined, and that all his property, including 
moveables, had been sold by auction, and his 
pleader made a statement to the game effect. 
The statement as to the whole of Lala Das’ 
property having been sold was not contradicted 
by the decree-holders or their Counsel, and in 
fact the latter said that the statement of Lala 
Das’ pleader showed that Lala Das had no 
attachable property, and he made a definite 
admission as to the immoveable property 
having been sold in execution of decrees and 
purchased by ala Das’ son Raja Lal. The 
decree-holder Chhajju Mal himself, though he 
said that Lala Das had property, went on to 
admit that Lala Das had no house, shop, orna- 
ments, or money which he could get attached. 
He made out that there was property which 
Lala Das owned jointly with his son, but it is 
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difficult to see how this can be-the case when 
all the property that Lala Das had was 
auctioned, If there in any such property, why 
do not the dearee-holders get it attached ? Ib 
was admitted by their pleader that the pig- 
geries at Ambala and Kasauli were carried on 
by Raja Lal in his own name. If Lala Das 
had any share in the shop or in the goods the 
decree-holders could get them attached. It is, 
however, admitted before me that the decree- 
holders have never had any attachment effect- 
ed, They once had a warrant for the attach- 
ment of the moveable property issued, but 
when the Nazir went to the house to execute 
the warrant nothing was found in it but 
ordinary clothes and utensils, so no attachment 
took place, 


The decree-holders’ admission that Lala 
Das’ property has been sold in execution of 
decrees obtained by other persons, and their 
conduct in never having any of the property 
which they allege that he owns jointly with 


his son attached, though more than four years . 


have elapsed since they got their decree, are 
strongly in the appellant's favour. The fact 
appears to be that the appellant has no means 
of his own, and that the decree-holders, instead 
ot seeking to realize their money by attaching 
the property of his son, brother and nephew, 
who are also judgment-debtors, want to put 
pressure on Raja Lal-and induce him to pay 
by having his father arrested. 


I accept the appeal, sot aside the order of- 
the District Judge, and restore the order of 
the Subordinate Judge dismissing the applica- 
tion for the arrest of Lala Das The respond- 
ents will pay the appellant’s costs in this 
Court and the lower Appellate Court, 


N. K. Appeal accepted, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 


MISCELLANEOUS CIVIL APPEAL 
No, 8 or 1923. 


April 19, 1923. 
Present :—Mr. Dalal, J. O. 


SURJA—OBJECTOR—-APPELLANT 
Versus 


B. GIRINDRO NATH CHATTERJEE, 
RECEIVER AND ANOTHER—OPPOSITE 
PARTIES—RESPONDENTS, 


Provincial Insolvency Act (V of 1920), s. 4 (1)—In- 


x% 


solvency Court, jurisdiction of—Determination of ques- ` 


tions of title to insolvents' property—Civil Court, 
reference to, whether necessary. 


Whare, in the course of insolvency proceedings, 
the question arises whether the mortgagee rights in 
certain properties belong to the ingolvant or to his 
wife, it need not be referred to a Civil Court as the 
Insolvency Court has jurisdiction, under seotion 4 
(1) of the Provincial Ingolvenoy Act, to decide it 
finally after framing issues and recording evidence. 

Appeal against the order of the District 
Judge, Fyzabad, dated the 16th December 
1922. 

Mr, Rudra Datt Sinha, for the Appellant. 


Mr. J. K. Banerji, for the Respondents. 
JUDGMENT,—1I do not think that the 


learned Judge of the Insolvency Court was 
correct in the procedure adopted by him. He 
has summarily decided, under section 53 of the 
Provincial Insolvency Act No. V of 1920, that 
a certain lease was voidable and he cancelled 
it without any enquiry. The question at 
issue is whether the mortgagee rights in 
certain properties belong to the insolvent or 
to the objector, who is the wife of the, jn- 
solvent. This question ought to have Deen 
tried by the lower Court finally under section 
4 (1) of the Act after framing issues and re- 
cording evidence. The learned Judge appears 
to think that the matter should be decided by 
a Civil Court. This opinion is not correct, 
because the Insolvency Court has jurisdiction 
to finally settle all such questions. 


I get aside the order of the lower Court 
and remand the ease to it for a proper trial 
and decision on fhe merits. Costs here, and 
heretofore shall abide the result. 


N. K, - Case remanded. 
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SANGATMAL LILARAM V. JAN MAHOMED GULAM KHAN 


SIND JUDICIAL COMMISSIONER’S 
COURT. 


Crvit REVISION No, 62 oF 1919, 
June 30, 1921. 


Present :—Mr, Kennedy, J.C., and 
Mr. Madgowkar, A. J, C. 


SANGATMAL LILARAM—APpPLIOANT 
VeTSUS 
JAN MAHOMED GULAM KHAN— 
OPPONENT. 


Dekhan Agriculiurist's Retief Act (XVII of 1879), 
s. 15 B—Consent decreomEaecuting Court, powers of 
—Instalments whether can be allowed. 


Section 15 B of the Dekhan Agriculturist's Relief 
Act does not make any exception in the oase of con- 
sent deorees. The faot that a deoree is a consent 
deoree does not limit the powers of the Court, which 
can in proper cases substitute system of instalments 
to direct sale. [p. 554, ool. 2.) 


It is not open to an Exeouting Court to reduce the 
aotual amount payable under the deoree or the rate 
of interest, if such is awarded in the decree. It can 
direct that the decretal amount be paid by instal- 
ments instead of being recovered immediately by 
sale. Instalments must be calculated at such a rate 
that they would enable the capital and interest pay- 
able under the dearee to be paid off in full during the 
period settled for tha payment of instalments. 
[p. 554, ool, 2.] 


Tn the case of suits falling under clauses (y) and 
(4) of section 8 of the Dekhan Agrioulturist’s Relief 
Act, an agtioulturist, if the decree is a consent decreas, 
can apply to the Court for an order under section 
15 B to grant instalments in exeoution noi provided 
for in the deoree. [p. 555, col. 1.] 


Revision against the order of the District 
-udge, Sukkur. 

Mr, Tolasing Khushalsing, for the Appli- 
cant, 

Mr, Fatehchand Assudomal, for the Oppo- 
nent, 


JUDGMENT, 


Kennedy, J. C.—In this oase one Jan 
Mahomed, an agriculturist, was a defendant in 
an action on a mortgage-bond to the extent 
of Rs. 600. The matter came up for trial 
before the Shikarpur Judge and at the trial 
the parties entered into a consent decree which 
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provided the payment of a less sum than the 
amount specified in the bond within six 
months providing also (if the defendant failed 
to pay that sum at the time fixed) interest 
should run at the rate of 8 as. per cent, per 
month for the period of three years after 
which the plaintiff was to be entitled fo rea- 
lise all the money, principal and interest, by 
sale of the mortgaged property. 


It does not appear whether the Trial Court 
took any steps to see whether this was a valid 
and binding compromise and whether if was 
enteredinto advisedly on the part of the defend- 
ant with full knowledge of its consequences. 
It would appear, as a matter of fact, that the 
defendant was represented by a pleader ati the 
time, Defendant defaulted and the plaintiff 
came in execution to recover the decretal 
amount by sale of the mortgaged property. 
The point whether this decree was executable 
at the time the execution application was put 
in was not raised, The Executing Court gave 
orders that the amount of the decree to be 
paid by the defendant by way of instalments 
of Rs, 50 in default of any of which instal- 
ment, sufficient property was to be sold. 
Plaintiff was dissatisfied with this order 
and appealed to the Districs Court of Sukkur, 
who then passed the order under appeal, 

It is difficult to understand the precise effect 
of this order. But apparently the District 
Judge conceived that he had jurisdiction to 
quash the entire proceedings including the 
decree which had already been passed, and 
remand the whole case to the Original 
Court directing it to pass a fresh decree. 
If this was merely an interlocutory order, 
this Court could not deal with it in appeal 
or revision, But the effect of the order 
of the District Judge seems more than 
an interlocutory order, It seems to be 
an order quashing, in so far as it could, plaint- 
iff's decree, thereby entirely depriving the 
appellant of the rights which the appellant 
had already got under the decree. It is, as I 
say, difficult to classify this order, but ib is I 
think an order which finally disposed of the 
matters then at issue between the parties, 
Against such an order an appeal lies. We think, 
therefore, this ought to be treated as an appeal 
and not as a revisional application. 


However correct the views of the District 
Judge may have been as to the necessity of 
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protecting the rights of agriculturists who 
are sued by money-lenders, of course it was not 
open to him on appeal by the plaintiff, in 
which no cross-objections had been filed by the 
defendants, to pass an order damnifying the 
plaintiff, still less it was open to him on an 
appeal by the plaintiff to pass orders contem- 
plating the entire setting aside of the decree 
against which no appeal had been filed. The 
order, therefore, of the Distict Judge remand- 
ing the case to the lower Cours to record a 
finding as what was the nature of the original 
transaction between the parties and whab the 
sum actually lent to the judgmont-debtor was, 
is a wrong order, 


It is strenuously urged that bhe second 
order of the District Judge is also wrong and 
the order of the Trial Court originally appealed 
against was wrong. It is said that the decree 
under execution was a consent decree and the 
Court in excuting that decree has no power 
under section 15B to substitute instalments, 
This, no doubt, is the view taken by the Bom- 
bay High Court. The matter has never been 
judicially decided in Sind. Speaking with the 
utmost deference, I am very reluctant to accept 
the view of the Bombay High Court. Ib is 
not the case that section 15B makes any ex- 
veption in case of consent decrees. I cannot 
see why the fact that the decree is a consent 
decree should be held to limit the powers of 
the Court. Ib must be remembered that this 
Act is dealing with persons who ex hy- 
pothest are not considered to be in poss- 
ession of contractual powers, they are in a 
position which some legislations assign to 
minors, sailors, expectant heirs and the 
like. A consent decree is merely a ratifica- 
tion by the Court of the contract formed 
between the parties and if the Court under 
the Dekhan Act is not bound to uphold a con- 
tract entered into by an agrioulturist, I cannot 
see why it should be bound by a consent 
decree. Moreover, the whole policy of the Act 
is to provide a means by which an agrioultu- 
rist should be enabled to clear himself of 
debts (without undue damage to the oreditors 
no doubt) without being put to the necessity 
of selling his land. It is surely clear that in 
a profession like an agrioulturist, which is 
full of fluctuations, conditions may alber consi- 
derably in the interval between the filing of the 
consent decree and the time when ib comes to 


be executed, It would seem, therefore,the Court 
ought to have the power to provide for such a 
contingency and to make a concession to the 
agriculturist which would enable him to satisfy 
the decretal debt wibtout undue prejudice to 
the money-lender, but without depriving him of 
his lands, This being so,I think, it is open to the 
Court in proper cases even when the decree is 
a consent decree to substitute system of instal- 
ments under section 15B to direct sale, So far, 
no doubt, the Trial Court and the District 
Judge might pass an order for instalments. -` 


Butitis not opento the District Judge to throw -.. 


the whole matter open on an appeal by the 
plaintift (the money-lender) against the defen- 
dant, it is nob open fo him to pass an order 
absolutely more favourable to the respondent 
than that the appellant already had obtained. 
It is not open to the Executing Court to reduce 
the actual amount payable under the decree 
or the rate of interest, if such is awarded in 
the decree. What is open to him to do is 
to direct that the decretal amount to be paid 
by instalments instead of being recovered 
immediately by sale. Those instalments must 
be caleulaletd at such a rate that they would 
enable the capital and interest payable under 
the decree to be paid off in full during the 
period settled for the paymont of instalments. 
The parties wish us now to pass a final 
decree instead of remanding the case bo the 
District Judge for disposal on correct lines, 


The correct decree, therefore, will be that 
defendant do pay to the plaintiff in twelve 
equal instalments of such an amount that 
will pay off the capital debt of Rs, 615 with 
6% interest during the period and also the 
costs awarded to be divided in twelve equal 
instalments to be without interest. The plaint-. 
iff must have the costs in this Court to gr 
divided in twelve equal instalments payable 
as abovesaid and on failure to pay any one 
instalment the deare-holder has the right to 
bring to sale so much of property as may be 
sufficient to pay off fhe amount of instalments 
in arrears, I would amend the order of the 
lower Court accordingly. 


Madgowkar, A. J. C.—The plaintiff- 
appellant sued the defendant-respondent, an 
agriculturist, and the Court passed a consent 
decre at which the parties had arrived. The 
judgment-debtor made default, the decree- 
holder applied in execution. The Court of first 
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instance awarded instalments which were nob 
part of the original decree, On appeal to 
the District Court by the decree-holder that 
Court remanded thecase to the lower Court 
for evidence and finding on the following 
issues :— 

1. What was the nature of the original 
transaction between the parties and what 
was the sum actually lent to the judgment- 
debtor ?- 


9. What is the financial status of the judg- 
ment-debtor and what sum can he afford to 
pay annually by way of instalments, if instal- 
ments are to be granted ? 


The deoree-holder applies in revision. 
Meanwhile, the Court of first instance has 
apparently recorded findings on the issues, 


On the' question of jurisdiction, the order of 
the District Court is evidently an order under 
O. XLT, r. 25 of the Code of Civil Procedure 
against whieh no appeal lies, Itis doubtful 
if the case can be said to have been decid: 
ed by the District Court. But it is 
certain that the first issue remanded re- 
opens the whole decree and is meant to 
modify it, if necessary. This, in our 
opinion, no executing Court can do even in 
suits under the Dekhan Agrioulturists’ Relief 
Act and it is, therefore, a material irregulari- 
ty. Reading section 115, together with sec- 
tion 151, Civil Procedure Code and in view of 
the application of the latter to remand, I am 
of opinion, on the whole, that we have juris- 
diction. 


As to the question of modification of the 
decree, it has doubtlessly been held by the 
Bombay High Court in Lachiram v. Jana 
Yesu (1) that a decree by consent can only be 
varied by consent even in suits under the 
YWekhan Agrioulturists’ Relief Act, section 15B 
notwithstanding. There is, however, even in 
Bombay, a contrary current of decisions, Thus, 
it was held in Piraji v. Ganapati (2) that any 
party might compromise in spite of section 12 
of Dekhan Agriculturists’ Relief Aob, On 
the other hand, it was held that a penal 
clause to sell in default was opposed to the 
provisions of section 15 and it was nob ocom- 
petent for the-Court to pass a decree by con- 
sent with such provisions: Kishindas Shivram 


(1) 27 Ind, Cas. 880; 16 Bom. L. R. 6 


(3) 6 Ind. Cas. 627; 34 B, 502; 19 on TL. R. 878. 


Marwadi v, Nama Rama Vir (8). Tt is true 
that the fores of this decision was consider- 
ably weakened by the Full Bench decision in 
Shivayagappa v. Govindappa (4). In the 
latest case on the point, however, .Supdu 
Dhodu v. Madhavrao Jivram (5), the Court 
extended the time for compliance even of tha 
decree by consent. And it was observed by 
Macleod, C. J., that “in each case the terms 
of the consent decree must be considered. The 
Court cannot lay down a general principle 
that in no case can fhe terms of the consent 
decree be varied,” 


Turning to the provisions of section 15B 
itself, the Court has power to decree instal- 
ments in any suit of the description of section 
8, clauses (y) and (2). Decrees by consent are 
not expressly excluded, so long as they fall in 
this category, As the learned Judicial Com- 
missioner has observed, the whole policy of 
the Act is against the sanctity of con- 
tracts and in favour of equitable interfer- 
ence with them in order to allow lands to 
remain with the agriculturist. In the case of 
contracts not falling under the Dekhan Agri- 
culturists’ Relief Act, it may be true that 
Courts will give effect to contracts and will 
not interfere with contracts judicially crystal- 
lized into decrees, least of all drorees passed by 
consent ; and, therefore, that decree by con- 
sent can only be varied by consenb, Bub bhis 
conclusion is based on an assumption of ordi- 
nary contracts, and not of contracts in suits 
to which the Dekhan Agrioculturists’ Relief 
Act applies and cannot well be allowed to 
over-ride the express provisions of section 
15B which interferes to a definite extent 
with the rule of finality of deerees. For, in 
such a case, an agriculturist judgment-debtor 
who through the vicissitudes of the Indian 
rains and no fault of his own finds himself 
unable to make the payment to which he 
may have in the consent decree agreed, 
would be debarred from applying to the Court 
to grant instalments, in themselves just, 
and which, on the natural interpretation 
of section 15B, were within the power of the 


nu 8 Ind. Cas. 651; 36 B. 190; 12 Bom. L. R. 


10 
sie 20 Ind. Cas. 969; 37 B, 614 ; 15 Bom. L. R. 


io 57 Ind, Cas. 534 ; 44 B., 44; 22 Bom. D. R. 
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executing Court, and would ses the passing 
away of his land to the creditor against which 
the Act is mainly directed merely because the 
decree was passed by consent and not after 
contest. With all respect, therefore, to the 
Bombay decision Lachiram v, Jana Yesu (1), 
I conclude thatin the case of suits falling 
under clauses (y) and (z) of section 3 of the 
Deccan Agriculturists’ Relief Act, an agricultu- 
rist, if the decree is a consent decree, can 
apply to the Court for an order under section 
15B to grant instalments in execution not 
provided for in the decree, 


On the other hand, section 15B itself does 
not empower the Court to go direstly behind 
the decree and bo re-open, under sections 12 
and 13, the question of the principal or the in- 
terest already awarded under the decree 
Gokaldas v. Govind (6). 


I agree, therefore, that the executing Court 
had power to award instalments nob provided 
in the decree. But the Court of first appeal 
had not the power to re-open the original 
transaction and to act under section 12, It 
should also be observed thatin an appeal by 
the decree-holder and without cross-appeal by 
the judgment-debtor it is difficult to see how 
the Court of First Appeal could make any order 
directed apparently to reducing the amount 
awarded under the decree, The first issue re- 
manded was, therefore, irregular. 


The same cannot be said of the second 
issue. But the proper course for the judg- 
ment-debtor would have been to have in the 
first instance adduced evidence before the exe- 
outing Court to show his financial status and 
fhe instalments he could afford. To that ez- 
tent the order of remand was, in my opinion, 
correct and to that extent the Court of First 
Appeal may review in favour of the decree- 
holder, the amount of instalments, leaving 
the principal amount and interest in the decree 
unaffected. 

K. S. D. Appeal allowed. 


(6) 82B. 98 ;9 Bom. D. R. 1884. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 925 oF 1922. 
March 27, 1924. 


Present :—Mr. Justice Daniels and | 
Mr. Justice Dalal, 


CHIRANJI LAL AND ANOTHER— 
DEFENDANTS -APPELLANTS 
VET SUS 
SYED ILIAS ALI AND OTRERS— PLAINTIFFS 


AND SYED INTIZAM ALI AND ANOTHER—. 


DEFENDANTS—-RESPONDENTS. 


Guardians and Wards Act (VII of 1890), s. 80—Mort- 
gage by guardian, where voidable by ninors—Guardiare 
ad.litem with adverse interest— Minor, whether properly 
represented. 


A mortgage executed by the guardians of minors in 
contravention of the Guardians and Wards Aot is 
voidable at the option of the minors. 


Where a guardian ad litem has an interest adverse 
to the minors they are to be considered as not having 
beer properly represented in the suit and the deoree 
is not binding on them. 


Second appeal from the decree of the 
Officiating District Judge, Agra, dated the 4th 
April 1922, 


Messrs, S. K, Dhar and N. P. Asthana, for 
the Appellants. 


Mr. Iqbal Ahmad, for the Respondents. 
JUDGMENT .—The suit out of which 


this appeal arises was brought for a declara- 
tion that a mortgage-deoree of 12th May 1919 
is not binding on the plaintiffs who are minors. 
The facts are not in dispute. The plaintiffs’ 
father died in 1903 leaving seven sons. Most 
of these sons were minors and their eldest 
brother, the defendant Niaz Ali, was appointed 
their guardian by the District Judge. On 8th 
April 1911 Niaz Ali as guardian made an ap- 
plication to the Distriot Judge for permission 
to mortgage certain property belonging to the 
minors for a sum of Rs. 200 for payment of 
debts. The District Judge gave sanction for 
the execution of a usufructuary mortgage for 
a sum of Rs. 200. In contravention of this 
permission the guardian proceeded to execute 
a simple mortgage, carrying interest for a sum 
of Rs. 400. The mortgagees subsequently 
brought a suit on this mortgage impleading 


s 
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the minors under the guardianship of Niaz Ali 
and obtained a decree, The plaintiffs have 
filed this suit for a declaration that the mort- 
gage is not binding on bhem on the ground that 
it was executed in contravention of the 
provisions of the Guardians and Wards Act 
and is consequently voidable at their instance, 
Section 30 of the Guardians and Wards Act is 
clear on the point, and there can be no ques- 
tion that the mortgage was voidable at the 
‘option of the minors under that section, The 
controversy before us has turned on the ques- 
tion whether the position is affected by the 
fact that a decree against the minors has been 
passed on the mortgage. This depends on the 
further question whether the minors were 
properly represented in the suit. On behalf of 
the appellants reliance is placed on O. XXXII 
T. 4 of the Code of Civil Procedure, and it is 
urged that the Court in the suit brought on 
the mortgage was bound to appoint Niaz Ali 
as guardian ad litem of the minors unless, 
for special reasons to be recorded, it considered 
that this would be contrary to the minors’ 
welfare, The answer to this contention is 
that in this particular case the mortgagees 
must have been aware of the facts which 
rendered it improper that Niaz Ali should 
act as guardian ad litem. The mortgage 
having been exeouted by Niaz Ali it was 
difficult for him to take the plea on be- 
half of the minors that the mortgage was 
invalid as having been executed contrary to the 
permission given by the District Judge. Even 
if he could take such a plea the effeat of 
taking it would be to cast the whole burden 
of the mortgage of the share of Niaz Ali him- 
self and of those of his brothers who had come 
of age, Niaz Ali had, therefore, under the oir- 
cumstances, an interest adverse to that of the 
minors and this was a fact of which the mort- 
gagees, who were parties to the transaction, 
must have been aware. Itis now settled law 
that where a guardian ad litem has an interest 
adverse to the minors they are to be consider. 
ed as not haying been properly represented in 
the suit and the decree is not binding on them. 


One further argument has been urged. It 
is said that even if the decree of the Court 
below is otherwise upheld the plaintiffs should 
be required to refund the mortigage-money to 
the extent of Rs, 200, either on the equitable 
Principle of restoring a benefit received or on 


fhe ground that to that extent the mortgage 
was in accordiance with the permission granted, 
The first alternative is excluded by the finding 
of fact of both the Courts below that there is 
no evidence that the minors benefited in any 
way by the mortgage-money. The second is 
excluded by the fact that, even to the extent 
of Rs. 200, the mortgage was not executed in 
accordance with the sanction given. The 
sanction was for a usufructuary mortgage. 
The mortgage actually executed was a simple 
mortgage. The difference is of great import- 
ance, Ifthe guardian had executed a usu- 
fructuary mortgage as directed by the District 
Judge the liability on the estate would be 
limited to the principal money advanced. 
Under a simple mortgage there is the addi- 
tional liability that interest may not be paid 
punctually and the mortgage-money may 
mount up to such an extent as to lead to the 
sale of the entire property. We are, therefore, 
unable to accept this plea, 


The result is that the appeal fails and wa 
accordingly dismiss it with oxsts including in 
this Court fees on the higher soale, 


K.8, D. Appeal dismissed. 


CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE DECREE 
No, 2263 of 1921. 


February 8, 1924, 


Present :—My, Justice Suhrawardy and 
Mr, Justice Chotzner. 


SHEBAITsS OF IDOL SRIDHAR JIN 


THAKUR MANMATHA NATH 
CHOWDHURY AND OTHERS—-PLAINTIFES — 
APPELLANTS 
Versus 


NALINAKSHA RAI AND oTHERS— 
DEFENDANTS— RESPONDENTS, 


Provincial Small Cause Couris Act (IX of 18 
Sch II, Art. 8—Sutt for rent of homestead ran eae 
Cause Courts, jurisdiction of ~Lease, transfer of— 
Liability to pay rent whether oxlinguishable—~ Agri- 
gt ye naa bi of Property Act (IV of 1882), 
5. A 
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A suit for reat of homestead land is excluded from 
the jurisdiction of the Small Causa Court and, there- 
fore, a second appeal in suoh a suitis maintainable 
even though it is valued at leas than Rs. 500. 


Soundaram Ayyar v. Sennia, Naicken, 28 M. 647; 
10 M. D. J. 829 (F. B.); 8 Ind. Deo. (N. 8.) 785, dis- 
tinguished. 


Sahadarim Mudali v. Sarbosobha Dasi. 27 Ind. Cas. 
258 : 490.688; 200. L. J. 494; 190. W. N. 1030, 
followed. 


Where a losses transfers the lease, whether perma- 
nent or temporary, the claim to pay rent to tho lessor 
is not extinguished by assigament under section 108 
(j) of the Transfer of Property Act. 


This principle doos not extend to agrioultural land, 
nor does it apply to the Bangal Tenanoy Aot. 


Monica Kitheria v. Subraya Hebborn, 80 M. 410 ; 17 
M. L. J. 258; 20 M. L. T. 868; dissented from. 


Suragati Roy v, Ram Narayan Mukerji, 18 Ind. 
Cas. 198 ; 890. L. J. 26 ; (1988) A. I. R. (P. ©.) 88; 45 
M. I. J. 319 ; 600. 680 ; 18 L. W. 681; 83M. D. T. 
314 ; 48 C. W. N. 517 followed. 


Appeal against the decree of the Subordinate 
Judgë, Burdwan, dated tho 28th July 1921, 
reversing the decree of the Munsif, 1st Court, 
at that place, dated the 30th March 1920. 

Babu Baranashibast Mukerji, for the Ap- 
pellants. 

Babu Mahesh Chandra Banerji, for the 
Respondents, 


JUDGMENT ,—The plaintiff brought a suit 
for rent against the defendants in respect of a 
piece of homestead land in the town of Burd- 
wan | in_which the defendant had a permanent 
transferable right, The-defence-was - thatthe 
relationship of landlord and tenant between 
the plaintiffs and defendants was extinguished 
by the defendants transferring the leasehold 
interest to one Jnandayini before the rent sued 
for had accrued. The Court of first instance 
found that it was a heritable and transferable 
lease and that the defendant had transferred if 
to Jnandayini before the period in suit; but it 
being of opinion that in spite of the transfer 
the defendants were liable for rent to the 
plaintiffs, decreed the suit. On appeal, the 
learned Subordinate Judge reversed the deci- 
sion of the first Court on the ground that 
under the lease the plaintiffs were bound to 
recognise the transferee of the defendants and 
hence they could nob claim rent from them 


after the transfer of the lease to Jnandayini. 
The present appeal is by the plaintiffs. 


A preliminary objection is taken to the 
competency of the appeal, on the ground that 
the suit, from which the appeal arises, is of 
the nature cognizable by a Court of Small 
Causes and is valued ab less than Rs, 500. 
This objection is based on the Full Bench 
decision of the Madras High Court in the case 
of Soundaram Ayyar v, Sennia Naiikan (1). 
A suit for rent in respect of homestead land is 
excepted under Article 8 of Schedule II to the 
Provincial Small Cause Courts Act, But it is 


argued that as that Article empowers a Court Č 


of Smal! Causes to try suits for rentin general, ` 
a suit for rent of homestead land, though exclud- 
ed, is of the nature cognizable by a Court of 
Small Causes, The Madras High Court has 
no doubt taken this view under the special 
conditions obtaining there, There the local 
Government had by Notification extended the 
powers of the Small Cause Courts to take cog- 
ignizance of all suits for rent ; but it is not so 
in this Province. This point came up for con- 
sideration in the case of Sahadaram Mudiale 
v. Sarbosobha Dasi and it was there ruled that 
a suit for rent of homestead land is excluded 
from the jurisdiction of the Small Cause 
Court. We therefore hold that this appeal is 
eompetent, 

The substantial point raised in this appeal 
is whether the lease on the basis of which 
the suit is brought absolves.the lessee from 
all liability to payment of rent to the 
lessor. It may be conceded that where a 
lessee transfers the lease, whether permanent 
or temporary, the claim fo pay rent to the 
lessor is not extinguished by assignment under 
section 108 (7) of the Transfer of Property Act. 
This position may now be treated as accepted 
by a series of decisions in all the High Cours 
and it is in accordance with tha English law. 
The principle that is deducible from the 
reported cases and the text-books is that the 
lessoe’s liability to pay rent to the lessor is 
founded upon a dual right. It is based, first, 
on the contractual relation between the lessor 
and the lessee, and secondly, on privity of es- 
tate. By assignment the lessee ne doubt 


r ae 547; 10 M. I. J. 829 (F. B.) 8 Ind. Deo; 


(N. 
ia) 27 Ind. Cas. 968 ; 42 0. 698 ; 200. D. J. 494 ; 
19 0. W. N. 1080, 
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“divests himself of the latter but the personal 
covenant by which he undertook to pay 
rentfor the leasehold is not affected by the 
assigament. This consideration arises equally 
in the case of permanent and transferable leases 
as also in other kinds of leases. The result is 
that the lessor may avail himself of the rela- 
tion that has come into existence between him 
and the assignee as well as of the contractual 
relation as existing between him and the 
lessee, He has, therefore a remedy for realiza- 
tion of rent agains both the lesssee and the 

assignee emanating from privity of contract 

“and privity of estate but he oan take ou’ only 
one execution. The principle of English law 
upon which section 108 (J), Transfer of 
Property Act, is based is thus enunciated 
in Foa on Landlord and Tenant, 5th 
edition, at page 163: “If the lessee as- 
signs his interest in she premises, the 
questions whether he continues liable for 
the rent would appear not altogether an 
easy one to determine, That he does so 
continue where, as happens in most leases, he 
has entered into what is usually called an 
‘express covenant” (that is, a formally express 
personal undertaking by the lessee to pay rent) 
to pay it, may be said to be well-established. 
Such covenant is not (after assignment) 
as between lessor and lessee, one merely of 
suretyship, nor is it even any defence to the 
lessee in an action upon it that the assignee 
may have fendered the rent. Upon such a 
covenant, therefore, as upon any express coven- 
ant running with the land, the lessor may sue 
either the lessee or the assignee though 
he can only have’ execution against one of 
them.” ‘This principle of law has been 
followed in this Court in the case of Sasi 
Bhushan Raha v. Tara Lal Singh (8), and 
has been endorsed in Bhola Nath Das v. 
Raja Durga Prosad Singh NA and Akrurmani 
v. Madhab Chandra (8), (8. A. 2728 of 1916 
decided on the 5th June 1918). The same view 
has been adopted in the Madras High Court 
in Kunhanujan v. Anjelw (6), and Monica 
Kitheria v, Subraya Hebborn (T), and by the 
Bombay High Courtin Vithal Narayan v, 


(8) 23 0. 494; 11 Ind. Deo. (N. S.) 380. 
(4) 120. W. NIE 72.4- 
(5) 47 Ind. Cas. 800; 220. W. N. 0. XXXII S, N. 
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Shriram Savant (8). This question arises be- 
fore us in connection wlth non-agricultural 
land. Ibis not necessary, therefore, to ex- 
tend, this principle of law to agricuitural lands 
as has been donein the case of Monica v. 
Subraya (T). It does not apply to the Bengal 
Tenancy Act. Surapati Roy v. Ram Narayan 
Mukerji. (9) 


Tt being undisputed that under the law the 
defendants are liable to pay rent unless they 
can get rid of the claim under the terms of 
the contract, the question, therefore, that 
arises for consideration is whether the contract 
can be construed in sucha way as to make 
it obligatory upon the lessor to recognise the 
assignee and thus extinguish his right to pro- 
ceed against the lessee, The term of the 
lease upon which reliance is placed by the 
respondent runs thus: “I shall enjoy and 
possess the land according to my wishes with 
my sons, grandsons and other heirs, by erecting 
kaicha and pucca houses thereon and by 
planting ani cutting down trees, etc, and by 
exercising the right of sale, gift to which you 
or your heirs and legal representatives will 
not be able to object in any way.” The 
learned Subordinate Judge, after quoting this 
passage, remarks that “in plain words it. indi- 
cates that the lessor was bound to recognise 
the transferee,” In our judgment these 
words neither plainly nor impliedly indicate 
that the lessor under the contract binds him- 
self to recognise the transferree in lieu of the 
lessee. The learned Vakil for the respondent 
has drawn our attention to the words “ to 
which you or your heirs and legal representa- 
tiyes will not be able to object in any way. 
Heargues that these words indicate that the les- 
sor not only will not object to the transfer but 
should also recognise the transferree as his ton- 
ant. In our opinion, it would, be straining the 
language too much to make it convey what it 
does not ordinarily convey. This view finds 
strength from the latter portion of the Kabuli- 
yat in which the tenant says: “I shall pay an- 
nually Re, 1-8 as rent and shall not be able to 
make any objection on the ground of the land 
lying patit This condition is binding upon 
successors of both parties.” On the construc- 


(8) 29B. 891; 7 Bom. L. R. 818. 
(8), 18 Ind, Ons. 198; 99 C. D. J, 26; 1928 A. T. R 
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tion of the lease, therefore, we hold that the 
lessor does not absolve the original lessee on 
assignment from the liability fo pay rent 
under the contract. 


In the view that we take of this case we 
are of opinion that this appeal should succeed. 
The decree of the Court below will be set 
aside and that of the Court of first instance 
restored with costsin all the Courts, 


K, S, D. Appeal accepted, 


ALLAHABAD HIGH COURT. 


SECOND CIVIL APPEAL No, 193 or 1922, 
Maroh 17, 1924, 
Present — Mr, Justice Mukerji. 


HIRA LDAL—PiLAINTIFP-——APPELLANT 
VETSUS 
HOTI LAL-—DEFENDANT—-RESPONDENT, 


Landlord and Tengnt—Sutt for rentin respect of 
different holdings—Seperaie causes of aclion, joinder 
of —Civil Procedure Code (Act Y of 1908), O, IL, r. 6, 
applicability of. 


It is not open to a landholder tosuea tenant in 
the same suit in respect of different holdings. 


Jaggunath Prasad v. Tori, 8 A. L. J. 611; A W. N. 
(1906) 253 ; 29 A. 18, followed. 


Order II, r. 6 of the Civil Procedure Oode does not 
apply to suits for a rent under the Tenancy Act. 


Second appeal from the deoree of the District 
Judge, Aligarh, dated the 17th November 1921. 

Messrs. Sankar Saran and Panna Lal, for 
the Appellant. 


JUDGMENT .—In this appeal the respond- 
ent is not represented. ‘lhe appellant was 
the plaintiff in the Court of first instance. He 
brought a suit for the recovery of arrears of 
rent against the respondent for a period of 
three years, namely, Rabi of 13824 Fasli, com- 
plete 1825 and 1326 Faslis and Kharif 1827 
Fasli. He showed in his claim that his claim 
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bighas, 17 biswas. In 1825 Fasli it was'for a 
holding of 88 bighas, 12 biswas. In 1326 
Fasli it was for a holding of 38 bighas 12 
biswas and in 1827 Fasli it was for a holding 
of 17 bighas, 17 biswas. The rent alleged 
varied in different years. The defendant con- 
tended in his written statement that it was nob 
open to the plaintiff fo join a claim for oo- 
cupancy and non-ocoupansy holdings, that is to 
say, he could not combine suits in respect 
of different engagements, This plea found 
favour with both the Courts below. 


The Court of first instance ‘dismissed the 
suit in toto but the learned Judge gave a 
decree for the Babi of 1824 Fasli after deduc- 
tion of what had been admittedly paid by the 
defendant for that period, 


In second appeal it was contended before a 
learned Judge of this Court that the view 
taken by the Courts below was erroneous, 
The learned Judge before whom the appeal 
came on for hearing remitted three issues 
enquiring whether the areas of 17 bighas, 17 
biswas and the larger area were hold under 
the same engagement or different engage- 
ments, The findings returned were that 
there was a holding of 17 bigkas and 17 bis- 
was and there was another holding for some 
additional land in the years 1325 and 1826 
Faslis, 


In the case of Jaggannath Prasad v..Tori (1), 
a Division Bench of this Court consisting of 
two Judges held that is was not open to a 
land-holder to sue a tenant in the same suit in 
respect of different holdings. It was laid down 
in that case very distinotly that the Tenancy 
Act contemplated that there should be different 
suits in respect of different holdings. That 
ruling still holds good and has not been dis- 
sented from so far as I am aware. It is quite 
clear that, in view of that ruling, this suit of 
the plaintiffs was not maintainable, 


Iam now asked to permit the plaintiff to 
amend the plaint and thereby to withdraw the 
claim which related to the additional lands 
in two years, namely, 1825 and 1326 Faslis. 
The ruling quoted above was quoted in the 
judgment of the learned Assistant Collect- 
or, but in the teeth of this ruling the 
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appellant Gled this appeal in the lower Court 
and in this Court, without even asking for 
permission to amend his plaint. It bas 
been argued before me that it was the 
duty of the Court to order a separate trial 
in causes where. different causes of action 
had been joined and O.II, r, 6 of the 
Civil Procedure Code has been relied upon. 
That rule of law applies only when it is open 
toa plaintiff to combine several causes of 
action in one suit. In the ruling quoted, ib 
has been distinctly laid down that the rule of 
the Civil Procedure Code as to the joinder of 
causes of action does not apply to suits for 
rent under the Tenaney Act. 


Tt follows that if was not open to the plaint- 
iff to combine separate causes of action in one 
suit and as it was not permitted to the plaintiff, 
no question of an order by a Court for 
separate trials of different causes of action 
could arise. 


The result is that the appeal fails and is 
hereby dismissed. There is no order as to 
costs as the respondent is not represented. 


K, 8. D Appeal dismissed, 





MADRAS HIGH COURT. 


CIVIL APPBATI No. 158 oF 1922, 
August 29, 1928. 


Present :—Mr. Justice Spencer and 
Mr. Justice Devadoss, 


MELA VITTIL KUNHAN MENON— 
Le DEFENDANT—APPELLANT 
VETSUS 


MELE VITTIL KANNAN MENON 
AND OTHERS—PLAINTIFFS—RESPONDENTS, 


Civil Procedure Code (Act Y of 1908), O. XL, Le 
Receiver, appoiniment of—Prima facie case— Waste, 
absence of. 


To justify the appointment of a Receiver, thore 
must be some substantial ground for interfering 
with existing rights of possession. 


Sivagnanathammal v. Arunachélam Pillai, 11 Ind. 
Cas. 870; 10 M. D. T. 480 ; (1911) 2 M. W. N. 75; 21 
M. D. J. 821, followed, 


“1 C71 


Where a plaintiff has nota prima facie right to 
the relief asked by him and there is no danger of 
waste, it is not proper to appointa Receiver on the 
mere ground that no harm will be done thereby. 


Appeal against the order of the Court of 
the Subordinate Judge, Palghat, dated the 
3rd April 1922, in M. P. No. 1500 of 1921 
in O, 8. No, 39 of 1921. 


The Advocate-General and Mr. E. Sankunni 
Nair, for the Appellant. 


Messrs. K. P, M. Menon and P, Govinda 
Menon, for the Respondents, 


JUDGMENT,.—The parties are Nair sub- 
jects of the Cochin State. The suit has been 
brought in a British Court to obtain partition 
of properties in British India. The Subordinate 
Judge of Palghat has appointed a Receiver bo 
manage these properties pendente lite, 7 


When a member of a Mitakshara joint 
Hindu family sues for partition, his right to 
become divided is self-evident and it may 
be taken for granted that, unless he makes 
default he will get a deoree, the form that the 
partition will take being alone left in issue. 
There is no such certainty about the present 
case, The theory that the plaintiff can take 
his newly acquired right to partition under 
the Cochin Regulation, carry it with him as bis 
personal law into a foreign country and impress 
immoveable property lying in that country, 
where partition among Nairs is not the law of 
the land, with the character of partibility is 
a novel one and will need to be established at 
the trial. Meanwhile, the plaintiff has not a 
prima facie right to ask for a Receiver. More- 
over, the Judge has not found that there is any 
danger of waste. He says, that “no harm will 
be done ” by the appointment of a Receiver, 
and thatrif the plaintiff has first to prove his 
right to partition if will be “‘ too late” to 
appoint a Receiver. This isnot enough. 
There must be some substantial ground 
for interfering with oxisting rights of posses- 
sion (Vide Sivagnanathammal y. Arunachelam 
Pillai, (1) We, therefore, set aside the lower 
Court's order with costs of this appeal, 


VN. V 
Z. K. 


Mo 11 Ind, Oas. 870; 10 ML. T. 490; (1911) 9 
W. N. 75; 21 M. L. J. 8 


Order set aside, 
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ALLAHABAD HIGH COURT, 


CIVIL REVISION No, 88 oF 1923, 
July 18, 1923. 
Present —Mr, Justica Sulaiman, 


BOMBAY, BARODA AND CENTRAL 
INDIA RAILWAY COMPANY— 
DEFENDANT—APPLICANT 


versus 


Firm BUDH SEN PUSP CHAND 
—PLAINTIFF-—-OPPOSITE-PARTY, 


Railway Company—Consignment of goods—Maund 
rate charged—Reservation of power of re-caloulation 
of freight—Waggtn rate, if can be charged. 


~ Where a Railway Company has agreed to oarry 
goods at maund rate, the faot that under the note of 
consignment the Company have reserved a right of 
re-weighment, re-measurement and re-caloulation of 
freight, eto., does not entitle it to alter the maund- 
rate into waggon rate, if the goods turn out in bulk 
beyond the ogpacity of one waggon and have to bo 
carried in two or more Waggons. 


Chuni Lalv. The ee Rail- 
way Company, Ltd., 29 A. 228; 4 A. L. J. 80; LT. 
49; 4. W.N. (1907) Q1; Alla-Uddin v. The T P. 
Railway Company, 3 34 Ind, Oas. 104 ; 14 A. L. J. 494. 


Civil revision from an order of the Judge, 
Small Cause Court, Agra, dated the 24th Nov- 
ember 1922.. 


Mr. S. 5. Sastry, for the Applicant. 
Dr. K. N. Katju, for tho Opposite Party. 


JUDGMENT.—This is a revision from an 


order of the Court of Small Causes. 


The plaintiff frm despatched 57 bundles of 
cotton weighing 63 maunds and 2 seers from 
Balrampur station, which ison the B. N.- 
W. Railway, to the Agra Fort, on the B. 
B, and O, I. Railway. According to the allega- 
tions in the plaint the staff of the defend- 
ant Company when asked, gave out the rate 
of freight on cotton to be Rs, 1-8-0 per 
mauné and it was on this understanding that 
the plaintiff despatched the goods from 
Balrampur to Agra Fort under the Railway 
Receipt No. 9937, dated the 19th of September 
1921, The plaintiff goes on to allege that, 
though the actual weight of the goods despatch- 
ed wasi68 maunde, the staff of the Railway 


Company illegally and unjustifiably charged 
Rs, 223-2-0 for 108 maunds, and that the extra 
amount was paid by the plaintiff under protest 
which he is entitled to recover from the 
defendant. The written statement which was 
filed by the defendant Company was very 
vague and somewhat evasive. Referring fo 
the allegation of the plaintiff that the staff of 
the defendant Company when asked had given 
out that the rate of freight on cotton would 
be Rs. 1-8-0 per maund and that it was on this 
understanding that the plaintiff despatched 
the goods, the written statement merely stated 
' not admitted,” 
however, went on to plead that oub of the 
consignment, 57 bundles were loaded in 
one wagon, which left no room for the re- 
maining commodity to be loaded in, that 
under paragraph 6 of the instructions printed 
as notice to the consignors on the back of the 
Railway Receipt and Forwarding Note form, 
the Company reserved the right of re-weigh- 
ment, re-measurement and re-caloulation of 
freight and thatthe charges were correctly re- 
covered, The learned Judge of the Court below 
in his judgment appears to have accepted the 
plaintiff’s case that the Railway Authorities re- 
alised the extra amount at the destination. The 
learned Judge accepted the statement of the 
Loading Clerk to the effect that after loading 
52 bundles of cotton no place was left for load- 
ing any more goods, It was.the defendant's 
case as disclosed by the Loading Clerk’s evid- 
ence that as these articles were bulky they 
could not be loaded in one four-wheeled waggon 
and that these bundles were despatched in a 
bogie carriage, i.¢, an eight-wheeler. The 
learned Judge, however, overruled the defence 
on the ground that it had not been shown on 
behalf of the defendant that the 52 bundles in 
question could not be loaded in a four-whedled” 
waggon. This is nob quite consistent with the 
remark previously made as to the statement of 
the Loading Clerk, The facts as alleged by the 
defendant Company seem to be that the 
bundles of cotton were so bulky that. they 
could not all be loaded in one small waggon. 
There can be no doubt that under rule 59 of 
the General Rules when goods tendered for 
conveyance are of such description that 
owing fo their bulk, measurement, or other 
cause, it is found impossible to load each broad- 
guage waggon to the extent of 120 maunds 
and metre or narrow-guage waggons 18 


The defendant Company, 
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maunds, such goods will be subject to a 
minimum charge of 120 and 81 maunds res- 
pectively, per waggon, unless any special 
exception is noted. The above charges are 
based on four-wheeled waggons. Should the 
conditions of the consignment involve tbe 
use of larger vehicles, the charges will be in- 
ereased in the proportion of one bogie carriage 
for two vehicles. 


Fifty-seven bundles of cotton weighed about 
52 maunds. If itis a fact that all the 657 
bundles could not be loaded in one four- 

~ wheeled waggon it is patent that owing to 
their bulk it is impossible to load 81 maunds 
of goods in a narrow-gauge waggon. Under 
r. 58, therefore, it is clear that the defendant 
Company was entitled to charge at the mini- 
mum rate of 81 maunds per waggon, If the 
goods were carried in two small four-wheelers 
orin one bogie carriage then the Company 
was entitled to charge for 162 maunds, 


The learned Judge seems to have drawn a 
distinction between ‘ bulky goods’ and ‘goods 
in bulk,’ The expression ‘ goods in bulk’ does 
not find place in r, 59 at all and its true 
meaning is altogother irrelevant. There can 
be no doubt that tbe bundles of cotton were 
bulky and it was in consequence of their bulk 
that 81 maunds of the goods could not be 
loaded in one small waggon. The Railway 
Company was certainly entitled fo charge at 
the minimum rate of 81 maunds per waggon, 
In this view of the matter the decree of the 
learned Judge of the Court of Small Causes 
would not be quite correct. 


The learned Vakil for the plaintiff-respon- 
dent, however, supports the decree of the 
Court below on a different ground. His case 
is#that according fo the allegations in the 
plaint which were not expressly denied by 
the defendant and which have been assumed 
to be correct by the learned Judge of the 
Court below there was an express agreement 
between the plaintiff and the Railway Com- 
pany to carry the goods atthe maund rate, 
and, therefore, it is not now open to the Com- 
pany to alter the terms of the contract and de- 
mand a charge on the basis of waggon rate, The 
Railway Company in their written statement 
themselves referred to paragraph No. 6 printed 
on the back of the Railway Receipt which 
was fo the effect that they had reserved a 


right of re-weighment, re-measurement and 
re-calculation of freight, eto. This clearly 
implies that there was a re-caloulation and the 
extra charge was found recoverable on the re- 
caloulation., As I have alreary noted, there was 
no express denial of the plaintiffs alle- 
gation that an assurance had originally been 
given by the Railway authorities that tho 
goods would be carried at the maund rate. 


Tf there was an original contract fo carry 
the goods according to the maund rate then 
itis clear that the defendant Company would 
not be entitled to alter that agreement, The 
rule on which the defendant relied is quite 
similar to the rule which was under considera» 
tion in the Full Bench case of Chunni Lal v. 
The Nizam’s Guaranteed State Railway Com- 
pany Ld, (1). A similar point arose in tho 
case of Alla-ud-din v. The G, I. P. Railway 
Company (2). At page 232 of the Full Bench 
case cited above, it was pointed out that a 
rule of this kind reserving the Railway Com- 
pany’s right of re-measurement, re-weighment, 
re-caleulation and re-classification of rates, ter- 
minal and other oharges at the place of desti- 
nation did not give the Railway Company 
power to alter the contract between the parties 
and charge maund rate in lieu of waggon 
rate, The second case mentioned by me 
was a case where the Railway Company 
wanted to alter the maund rate into waggon 
rate and their right to do so under the 
General rules was negatived. In view of 
these pronouncements it is clear that if 
the original contract between the parties 
was that the goods should be carried according 
to the maund rate it would not be open to the 
defendant Company to alter that contract and 
charge according fo the waggon rate. 


The learned Vakil for the applicants in re- 
joinder has urged that the defendant Company 
did not admit that there was any such original 
contract, not did they admit that the extra 
amount charged ab the destination was based 
on an alteration of the rates. 


The plaintiff did not go into the witness-box 
nor did he produce any evidence, The Railway 
Company, which presumably is in possession of 
fhe railway receipt and fhe forwarding note, 


(1) 99 A. 228; 4 A. L. J. 80 ; 2 M, D. T. 42; A. W. 
N. (1907) 21. 
(2) 84 Ind. Oas. 104 ; 14 A. T. J. 494. 
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has also withheld them, The evidence on the 
point, therefore, is very meagre, 


Tt is contended on behalf of the respondent 
that under O. VIII, r. 5, if a matter is not de- 
nied specifically or denied by necessary implica- 
tion or if it is merely stated to be ‘not admit- 
ted’ in the written statement it should be taken 
to have been admitted. Reference is made to 
certain old English cases where pleadings were 
strictly construed, as the rules of pleading in 
England are very stringent. One would have 
thought that where a matter is expressly stat- 
ed to be “not admitted,” it cannot be deemed 
to be admitted, for it is at leash denied by 
implication. The punctuations in r. 5, how- 
ever, do appear to support the contention of the 
learned Vakil for the respondent, but I do not 
purpose to go into this matter in any further 
detail, because there is a proviso fo that rule 
which says that the Court may in its disore- 
tion require any fach so admitted to be proved 
otherwise than by such admission. Under 
this proviso, therefore, even if there be an im- 
plied admission by the defendant the Court 
can require evidence to prove it. 


Having read the pleadings I am of opinion 
that the question of there having been an ex- 
press contract to carry the goods according to 
the maund rate has not been properly tried by 
the Court below. If there really was such a 
contract then on the rulings referred to by mo 
the defendant cannot charge waggon rate in lieu 
of maund rate. On the other hand, if there 
was no such contract at all and the Railway 
Company had originally charged at the waggon 
rate but there was a miscalculation in the 
amount charged then certainly it would be 
open to the Railway Company to recover the 
balance. 

I, therefore, allow the application and, setting 
aside the decree of the Court below, remand 
the case to that Court for disposal according 
to Jaw. The parties will be at liberty to pro- 
duce fresh relevant evidence if they think 
necessary. As the whole trouble has been 
caused by the vagueness in the defendant’s 
pleading I direct that the parties should bear 
their own costs in this Court. The costs 
in the Trial Court should abide the event, 


N, H. Application allowed, 
Case remanded, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 


FULL BENCH. 


MISCELLANEOUS APPLICATION 
No. 77 oF 1919, 


November 17, 1919. 


Present -—Mr, Kinoaid, J. C., Mr. Kemp, 
Dr. DeSouza and Mr. Raymond, A, J. Cs, 


In re MIRZA JALALUDIN. 


y 


Legal practitioner— Professional misconduct—Dis- 


barment—~Re-adneission. 


Whon a legal practitioner, who has been disbarred 
on account of professional misconduct, appliea to be 
restored to his former position, the test to be applied is 
whother the sentence of exclusion, however right, has 
had the salutary effeot of awakening in him a higher 
sense of honour and duty and whether in the interval 
his conduct has been so irreproachable that notwith- 
standing a delinquency in early life, he might be 
safely entrusted with the affairs of clients and ad- 
mitted to an honourable profession without that pro- 
fession suffering degradation. An application to 
strike off the rolls or re-admit to them ought not to 
be looked at with respeot to punishment of the indi- 
vidual himself. 


Abiruddin Ahmed, In ve, 8 Ind. Oas. 1108; 38 C. 
809 ; 120. L. J. 6286; 150. W. N. 86751207 L. J, 
29, relied on. 


Mr. F.J. de Verteuil, for the Applicant. 


JUDGMENT.—On the 18th of July 
1917 the Full Bench of this Court ordered 
that Mirza Jalaludin should be removed from 
the office of pleader of this Court and direated 
him to return his sanad to the Registrar for 
cancellation, The grounds which led the 
learned Judges to this decision were that on 
the 9th of February 1916 Mirza Jalaludin 
disappeared suddenly from Karachi. Subse- 
quent to his disappearance, three of his clients 
Jan Mahomed, Devkaran and Karimbux had 
complained to the Court of the Judicial Com- 
missioner that they had paid thesaid Mirza, 
Jalaludin various sums as fees or expenses 
with instructions to file suits on their behalf 
and thah the said Mirza Jalaludin had not 
filed the suits and retained the money. On 
the 5th of February 1918 Mirza. Jalaludin 
made an application to the Court of the 
Judicial Commissioner asking for the restora- 
tion of his samad. The Full Bench of this 
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Court after observing that the order of revosa- 
tion had only been passed six months previously 
and that there was no evidence before them 
that in the interval a higher sense of duty 
had been awakened in him, rejected his 
application. A second application was sum- 
marily rejected, Mirza Jalaludin has now 
mede a third application to this Court. 


Mr. de Verteuil the learned Counsel who 
has argued the applicant’s case has put it to 
us that his client has suffered greatly through 
the sentence imposed upon him, that he has 
re-paid what be wrongfully took from his 


” glients, and thatif this Court is merciful to 


restore him his sanad be would be able there- 
with to resume the practice of his honourable 
profession in the Punjab High Court, 


Ib is not for us to dictate tio their Lordships 
of the Punjab High Court whether they would 
be justified on consideration of Mirza Jalal-ud- 

-din’s conduct in the interval between the 
revocation of his sanad and the present time 
in permitting him to practise before them. It 
is for us to decide merely whether, on the 
materials placed before us, we consider that 
Mirza Jalal-ud-din is a fit person tobe entrusted 
with the high duties of the profession of the 
Bar. The question when and how a legal 
practitioner who has been disbarred should 
be restored to his former position was 
examined with great care in the judgment 
given by Mr. Justico Mookerji and Mr. 
Justico Sharfuddin Jn re Absruddin Áh- 
med, (1), Their Lordships therein observed: 
“ The test to be applied is, in the words of 
the learned Chief Justice, whether the sen- 
tence of exclusion, however right, has had the 
salutary effect of awakening in the delinquent 
a higher sense of honour and duty, and whe- 


_-iper,in. the interval, his conduct had been so 


irreproachable that, notwithstanding a delin- 
quency in early life, he might be safely entrust- 
ed with the affairs of clients and admitted to 
an honourable profession without that pro- 
fession suffering degradation, An application 
to strike off the rolls or re-admit to them, 
ought not to be looked at with respect fo the 
punishment of the individual himself, The 
Court has a duty to perform to the suitors and 
to the profession of the law, and is bound to 
see that the persons admitted to it are per- 


(1) 8 Ind. Cas. 1108; 88 0.809; 120. L. J. 625 ; 
-16 O. W. N. 867 ; 12 Or. Le J. 22. 
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sons on whose integrity and honour, reliance 
may be placed, persons whose conduct has been 
such as fo inspire confidence in their cha- 
racter.”’ We must, therefore, consider how 
far the applicant has satisfied the test laid down 
by their Lordships. It is true’that Mirza Jalal- 
ud-din has re-paid the monsywhich he took 
wrongfully from his clients, That, however, 
was an absolutely necessary stop, before he 
could make an application of this kind, It 
can hardly be set to prove conclusively that 
this sentence of exclusion has had the salutary 
effect of awakening in him of a higher sense 
of honour and duty. The next question is 
whether in the interval his conduct has been 
so irreproachable that he may be safely en- 
trusted with the affairs of clients and admitted 
to an honourable profession without that 
profession suffering degradation. The only evi- 
dence which the learned Counsel has put be- 
fore us on his client’s behalf .is a letter from 
Mr. Justice Kensington written before the 
applicant was struck off the rolls, two letters 
from persons in Lahore who state that Mirza 
Jalal-ud-din took no partin the recent riot and 
a document partly a certificate and partly 
a letter from the Hon'ble Sardar Sunder Sing 
in which the said gentleman has given his 
opinion that the applicant is extremely 
sorry for what happened in Karachi. Now, it 
is clear that Mr. Justice Kensington’s certifi- 
cate given before this Courts order of July 
1917 and apparently made to support Mirza 
Jalal-ud din’s application to obtain a sanad 
from this Court is of no value whatever. Nor 
can it be said that the mere abstention of the 
applicant from the recent Punjab riots is real- 
ly valuable evidence in support of his applica- 
tion. To abstain from riots is the duty of 
every subject of His Majesty the King Em- 
peror. The letter of the Hon'ble Sardar Sundet- 
sing, although it emanates from a gentleman 
of a high character, also cannot weigh with us 
much, Itis possible that the applicant is 
sorry for what he has done, People generally 
are who have had the misfortune to be 
found out. There is nothing, however, in the 
Hon’ble gentleman’s letter which shows that 
in the interval the applicant’s conduct has 
been irreproachable. Lastly, when we enquir= 
ed from the learned Counsel how Mirza 
Jalal-ud-din had been living between 1917 and 
the present date, he was only able to 
inform us thab he has been living partly 
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on charity and partly as Mukhtiar of a 
lady who was apparently engaged in litiga- 
tion of aœ speculative character There 
is, therefore, nothing before us fo show 
that the applicant can be admitted fo the 
honourable profession of the Bar without that 
profession suffering degradation. The argu- 
mont that he has suffered greatly must be 
considered in the light of other cases disposed 
of by the Judges of England. In an anony- 
mous case a Solicitor was restored only after 
10 years. There, too, his application was 
supported by a memorial signed by a large 
body of Solicitors who gave their testimony 
to the great privation and suffering he had 
undergone during that period. The other case 
was of In re Brandreth. There the petitioner 
had been for 12 years off fhe rolls and had 
produced a very strong body of evidence that 
during the whole time his conduct had been 
irreproachable, It is thus clear that the appli- 
cant has suffered by no means an excessive 
punishment for what he has done and we 
regret that we are unable to allow his 
application. 


N. E. Application rejected, 


ALLAHABAD HIGH GOURT. 
SECOND APPEAL No, 369 oF 1924. 
April 8, 1924, 

Present :—Mr. Justice Dalal. 


BIDIYA MISIR AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
versus 
Musammat DARYAI AND OTHERS 
— DEFENDANTS—RESPONDENTS, 


Agra Tenancy Act (II of 1901), s. T9, appiicability 
of —Consiruction— Hjectment— Tenant remedy of. 


The provisions of seotien 79 of tha Tenanoy Act 
apply to oases where there has been a constructive 


as well as an actual or physionl ejectment of a tenant ` 


from hie tenanoy. 


Where a person claiming to have succeeded toa 
tenancy by right of inheritance, findethat on andeay- 
curing to take possession of the same his right is 
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denied and his possession ousted by the zéemindar, 
he has suffered an ejectmant at the hands of the land- 
lord within the meaning vf section 79 and his ap- 
propriate remedy is by a suit under the Tenanoy 
Aot. i 


Second appeal against the decree of the 
Additional Subordinate Judge, Azamgarb, 
dated the 18th December 1923, 


Mr, G. Agarwala, for the Appellants. 


JUDGMENT —I agree with the view of 
law taken by the lower Appellate Court. One 
Achhaibar, died and the szemindars put his -4 
daughter-in-law in possession as an occupancy 
tenant, The plaintiffs went to the Civil Court 
to dispossess the daughter-in-law of Achhaibar 
on the ground that they were entitled to 
succeed Achhaibar in the occupancy holding 
and not the daughter-in-law. The plaintiffs 
cannot be permitted to choose jurisdiction of 
Court by the nature of thcir allegations. The 
Court has to see the remedy which the plaint- 
iffs really desire. As pointed ont by a Bench 
of this Court in Badri Kasodhan v, Sarju 
Misir (1), the provisions of section 79 of the 
Tenancy Act apply to cases where there hag 
been a constructive as well as an actual’ or 
physical ejectment of a tenant from his ten- 
ancy. It is explained there that the principle 
seems to be that where a person, claiming to 
have succeeded toa tenancy by right ofin- 
heritance, finds that on endeavouring to take 
possession of 'the same his right is denied and 
his possession ousted by the zemindar, he has 
suffered an ejectment at the hands of the 
landlord within the meaning of section 79, 
and his appropriate remedy is by a suié under 
the Tenancy Act. In the present case the 
zemindars put Achhaibar’s daughter-in-law in 
possession, so there was constructive ouster, 
the piaintiffs ' from the occupancy holding by 
the zemindars. The remedy of the plaintiffs 
lay in going to the Revenue Court to obtain 
possession, The period of limitation of six 
months cannot be extended to one of 12 years 
by the plaintiffs seeking remedy in the Civil 
Court instead of the appropriate Court of 
Revenue. 


I dismiss this appeal under O, XLI, r. 11, 
K. 8. D. Appeal dismissed. 


(1) 29 Ind. Cas, 668; 36 A. 65; 12 4, L J. 29. 


Von, 79] 


RESHEE GASE LAW 0. AMBIKA DASSI 
CALCUTTA HIGH COURT. 


APPEALS FROM APPELLATE DEOREES Nos, 28 
AND 24 oF 1921, 
March 5, 1994, 
Present :—Mr. Justice Suhrawardy 
and Mr. Justice Chotzner. 


HON’BLE RAJA RESHEE CASH LAW 
— PLAINTIFF —APPELLANT 
versus 
AMBIKA DASSI AND oTHERS—~ 
DEFENDANTS —RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), 5. 80 (b)— 
Enhancement of rent—Land yielding no crop. 

The feot that a certain holding consists of home. 
steads or patit lands or lands which yield no crop, is 
no ground for disallowing enhancement of the ront of 
the tenancy. 


Raja Reshee Cass Law v. Chintamani Dalat, 10 
Ind. Cas. 585 ; 86 0. L. J. 805; (1922) A. T. R. (0) 
810; 27 C. W. N. 962, relied on. 


Appeals against the decrees of the firsh Ad- 
ditional Special Judge, Midnapore, dated the 
27th July 1920, modifying the decree of the 
Revenue Officer, dated the 18th April 1918. 


Babu Narendra Chandra Bose (with him 
Babus Satyendranath Matter and Nalin Chan- 
dra Pal), for the Appellants. 


JUDGMENT .—In these appeals the ques- 
tion raised is whether the appellant is entitled 
to enhancement of rent under section 30% (b), 
Bengal Tenancy Act. He applied under ‘sec- 
tion, 105, Bengal Tenanoy Act, for settlement 
of fair and equitable rent and claimed enhance: 
ment of the rentof the holdings to which 
these appeals relate on the ground of 
wé in the price of staple food crops, The 
Revenue Officer, as well as the Special 
Judge on appeal, have dismissed the plaintiff's 
claim. The Revenue Officer records his reason 
in these words “Serials 2, 14 and 28 
consist of bastus, dobas, malas, patits, &e,, 
growing no agricultural crop. So in these 
cases no enhancement under section 30 
(b) is allowed at all.” The learned Special 
Judge on appeal observes, it appears, that 
all the above sérials except 48 are bome- 
steads, ditches, and malas, patit, growing no 
agricultural crop. I think that he lower 
Court was right in disallowing tenhancement 
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under section 30 (b),” It has been decided in 
many cases in this Coart that the fact that a 
certain holding consists of homesteads, or 
patit lands or lands which yield no crop is 
no ground for disallowing enhancement of the 
rent of the tenancy. The authority for this 
view is to be found in the case ofRaja Reshee- 
Case Law y, Chintamoni Dalai (1), This case 
has been followed in several subsequent cases. 
As the case-law stands at present, it 
must be taken that the grounds assigned by 
the Court below for refusing enhancement is 
not justified in law. 


The result is that these appeals are allowed, 
the judgments and decrees of the Court be- 
low aro set aside and the cases remitted to 
fhe Court of first instance for decision on the 
merits, 


‘We are informed that in Seo, 28 of 1921, 
respondent No. 6 who is said to be interested 
in serial No. 28, respondent No. 7 Thakur Das 
who is interested in serial No. 32, and res- 
pondents Nos, 17 and 18 Swarnamayee Bewa 
and Golak Sen who are interested in serial 
No. 67, died during the pendency of this ap- 
peal and their heirs have not been brought 
on the record. The appeal, in so far as it 
relates to those respondents, is therefore dis- 
missed. We make no order as to the costs of 
these appeals. 

M, B. 


(1) 70 Ind. Gas. 585; 860. L. J. 305 
R. (C.) 510 ; 27 0. W. N. 962. 


Appeal allowed. 
; (1999) A, I. 


ALLAHABAD HIGH COURT. 


MISCELLANEOUS CASE NO, 44 oF 1994, 
March 14, 1924, 


Present:--Sir Grimwood Mears, Kt., 
Chief Justico, and Mr, Justice Piggott. 


Tus MUNICIPAL BOARD OF 
BARBILLY— APPLICANT 


versus 
HAFIZ ALA BAKSH--OPPOSITE- 
PARTY. 


U. P. Municipalities Act (IZ of 1916), as. 162 (1)— 
Professional Tar Residence, meaning of. 
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MUNICIPAL POARD OF BAREILLY v, ALA BAKSH * 


Tn oases of persons who carry on business at places 
other than their native home their place of residence 
is the place whera they earn a living and do their 
daily work, nor does that place ceaso to be their 
regidence because for purposes of rest or re-creation of 
family ties they occasionally return to the family 
home where they and their families have been 
brought up. 


Reference unders ection 162 (1), Municipali- 
ties Act, from the District Magistrate, Bareilly. 


JUDGMENT .—This is a reference under 
section 162 (1) of the Municipalities Act from 
the Districh Magistrate of Bareilly, who seeks 
guidance as to the principle upon whieh cer- 
tain named gentlemen should be faxed in the 
notified area of Aonla. In that area there is 
the following rule governing it: “A tax on all 
persons residing or carrying on any trade, oal- 
ling or vocation, or owning property with- 
in. the notified area of Aonla will be levi- 
ed according to their circumstances and 
property, provided that in casa of non-resi- 
dents the bas will be levied with regard 
only to the value of their property and 
trade within the notified area.” The ques- 
tion upon which decision is sought has aris- 
en inthis way. There are certain gentle- 
men whose native town is Aonla. They have 
gone out into the world, principally Calcutta, 
where they have established business and 
where they have established house-holds; buf 
they return to their native district and to 
their ancestral family houses either for rest 
or an occasions of family seremonies, and it 
may be taken generally that two months is 
the outside period during which any one of 
these would be expected to be found in the 
town of Aonla. The taxation as will be seen 
from the rule falls under two heads; that is 
to say, there is a tex upon all persons who 
reside or carry on any trade or calling or vo- 
cation or owning property within the notified 
arog ; and that tax is levied upon these resi- 
dent persons or those persons carrying 
on trade according to their circumstances 
and their property. But with regard to 
the class of -cases of people who are non- 
residents they pay a tax which is calculated 
upon the value of their property and trade 
within the notified area. If these gentlemen 
are held to be persons residing within the area 
they will be subject fo a very much greater 
tax than if they are held to be non-residents. 


They do not object to taxation as non-residents 
upon the value of their property within the 
notified area, In passing, one may remark that 
there is no evidence that they carry on any 
trade within the notified area. We are of 
opinion that, on the factsas laid before us, 
with regard to (1) Hafiz Ala Baksh, (2) Tanbir 
Ahmad and Khairunnissa, (3) Zainuddin, (4) 
Muhammad Ibrahim (5) Abdul Shakur, (6) 
Abdul Qayum, and (7) Ahmad Murtaza and 
Muhammed Murtaza, with regard to all of 
these, the facts as stated do not bring them 
within the description of persons residing 
within the notified area of Aonla, In every 
case residence is a question of fact, and it 
must depend upon the particular eiucum- 
stances. The general practice is to accept 
as the person’s residence the place where 
throughout the year you would ordinarily 
expect him to be found. The term resi- 
dence is naturally a flexible one, but in the 
case of gentlemen such as these, who are 
traders carrying on business either at Calcutta 
or elsewhere, their place of residence is 
manifesty their place where they earn a liv- 
ing and do their daily work—nor does that 
place cease to be their residence because for 
purposes of rest or re-creation of family ties, 
they occasionally return to the family home 
where they and their families have been 
brought up. We are, therefore, of opinion that 
these gentlemen should not be taxed as resi- 
dents but merely in respect of property owned 
by them within the notified area. 


K. A.D. Reference answered, 


kanang 


Von. 79] 


HAMID ALI V. RAM OHARAN GOTDAR 
CALCUTTA HIGH COURT. 


APPEALS FROM ORDERS Nos, 276 AND 
217 oF 1922, 


March 12, 1924. 


Present :—~Mr. Justice Suhrawardy and 
Mr. Justice Chotzner, 


In Arpnat No, 276,— 


HAMID ALI AND oTHERS—DEFENDANTS— 
APPELLANTS 


versus 


RAM CHARAN GOLDAR AND oTHERS— 
RESPONDENTS, 


In APPEAL No, 277.— 


ABDUL MAZID MIR AND OTHERS— 
- DEFENDANTS—APPELLANTS. 
versus 


GOSHALI DAS BACHAR AND OTHERS— 
RESPONDENTS, 


Bengal Tenancy Act (VIIL of 1885), Sch. TII, 
Art. 8—Special limitation, plea 'of—Landlord ori- 
ginally party but given upiin appeal—Question 
whether can be agttated-~Limiiation, question of, 
when may be taken. 

The question relating to special limitation may be 
enquired into even if the landlords were not parties 
to the suit, or if the landlords being made parties did 
not appear and contest the suit, or if the Jandlords did 
appear and contest the suit but were satisfied with 
the order passed by the Court below and did uot 
challenge it on appeal. 


Appeals against the orders of the 2nd Addi- 
tional District Judge, Tipperah, dated the 18th 
May 1922, reversing the orders of the Sub- 
ordinate Judge, 3rd Court, dated the 20th 

ecember 1920. 


~: Babu Mahendra Nath Raj (with him Babus 
Paresh Nath Mukerjee and Radhika Ranjan 
Guha), for the Appellants. 

Dr. Sarat Chandra Basak (with him Babu 
Probodh Chandra Kar), for the Respondents, 


JUDGMENT These appeals are directed 
against the orders of the Court of Appeal below 
remanding the cases to the Court of first in- 
stance for the trial of issues other than the 
issue of limitation. The facts are that the 
plaintiffs brought two suits for recovery of 
possession of certain Char lands against the 

1 Cum%Q 
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Muhammadan tenants who were in actual ocen- 
pation of the lands as principal defendants and 
the landlords as pro forma defendants. The 
Court of first instance held that the suit was 
barred by special limitation under the Bengal 
Tenancy Act. On appeal by the plaintiffs the 
learned Additional District Judge, disagreeing 
with tbe finding of the first Court, allowed the 
appeal and remanded the cases to be tried on 
the merits, The present appeals are against 
the orders of remand. In these appeals the 
principal defendants as woll as the pro forma 
defendants bave all been made party respond- 
ents—the respondents who were pro forma 
defendants being 101 in the one case and 84 
in the other. Some of them (about three in 
ons case and two in the other) died during the 
pendency of the appeals and their legal re- 
presentatives were not brought on the record. 


Dr. Basak on behalf of the principal defend- 
ants-respondents has raised a preliminary ob- 
jection that as some of the landlords in whose 
presence the decree of the lower Appellate 
Court was passed have not been made parties 
to the appeals, these appeals cannot be decided 
in their absence. The point is elaborated and 
it is urged that the plea of special limitation is 
available by the landlord and the decision of 
the Court of Appeal below holding tbat the 
suit was not barred by two years’ limitation was 
passed in the presence of the landlords who are 
not on the record of these appeals, and, there- 
fore, the decree of the Courb below should 
still remain binding on them, The contesting 
appellants claiming through these land- 
lords and others must be held to be bound by 
the decision which is binding on these land- 
lords. If that be nob so, there will be two 
decisions if these appeals succeed, one binding 
on the landlords, namely, that the suit is not 
barred by the special rule of limitation and 
the other that it is in favour of their tenants, 
the defendants. We do not think that, in the 
circumstances of this oase, we should give 
effect to this objection, It has been held in 
a number of cases that the plea of special 
limitation under Article 3, Sehedule ITI, 
Bengal Tenancy Act, is available not only to' the 
landlord but also to persons claiming under 
the landlord. Reference in this connection 
may be made tothe cases of Bheka Singh 
v. Nakehhed Singh (1) and Sekunder 


(1) 240. 40; 12 Ind, Dao. (N. 8.) 692. 
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Sheik v. Arun Sarkar (2). That being so, 
the question relating to special limita- 
tion may be enquired into even if the land- 
lords, were not parties to the suit, or if the 
landlords being-madé parties did not appear 
and contest the suit, or if the landlords did 
appear and contest the suit but were satisfied 
with the order passed by the Court below and 
did not challenge it on appeal, But if is 
argued that though the landlords may not be 
necessary parties in this suit, they were neces- 
sary partiesin all subsequent stages of the 
suit where they were mado parties, There is 
no foree in this contention. The facts of the 
case in Bheka Singh v. Nakchhed Singh (1), are 
not quite similar to the facts of the present 
case; but the prineiple which that case lays 
down may very well apply to the present 
ease, In that case the suit was brought against 
the Secretary of State as landlord and 
his tenants who had taken settlement 
from him. The Secretary of State did not 
contest the suit and it was stated on his 
behalf that he had no objection to the regis- 
tration of the plaintiff's name and that the 
Court might award possession to the plaintiffs 
if it thought proper. The first Court found 
that the plaintiff was an occupancy raiyat 
and , therefore, the suit was barred by two years 
limitation, under Article 3, Schedule IIT, 
Bengal Tenancy Act. The plaintiff ap- 
pealed and the appeal was dismissed by the 
Court of First Appeal on the ground that the 
Secretary of State who was defendant in the 
first Court was nob made a party to the 
appeal. On appeal to this Court it was held 
that the Secretary of State was not a neces- 
sary party fo the appeal, Though it was 
observed in course of the judgment that the 
Secretary of State has disclaimed all interests 
in the subject-matter of the suit and was per- 
fectly indifferent to the result of it. The deci- 
sion did not rest on this circumstance alone. 
The real question between the parties to this 
litigation is whether the plaintiffs are entitled to 
recover possession from the defendants who are 
in actual possession of the land. The defend: 
ants took advantage of the plea of special limi- 
tation wnich is also available to the landlord 
on the ground that they had dispossessed the 
plaintiffs, if they did so after taking settlement 
from the landlords. This question, in our 


(7) 88 Ind. Cas. 69. 
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opinion, may be agitated between the parties 
without the landlord and the fact that the 
landlord was originally a patty to the suit and 
was subsequently given up on appeal does not 
affect this question as between the necessary 
parties fo the appeal, We may further add 
that the landlords have ceased to take any 
interest in this case, since no one has appear- 
ed on their behalf in these appeals, On these 
grounds, we are of opinion, that the prelim- 
inarv objection ought not to prevail. 

We now come to consider the judgment of 
the lower Appellate Court, It is contended 


by the appellants that the learned Judge has —4 


not considered the whole evidence in the case 
and that he bas toa certain extent misread 
the judgment of the Subordinate Judge. We 
think that the judgment of the learaed Dis- 
trict Judge is not what it should be, The 
learned Subordinate Judge has referred to 
various pieces of evidence on the record. He 
has referred to para. 6 of the plaint which 
does to a certain extent admit some of the 
facts which go to support the defendants’ case, 
The learned Subordinate Judge has also 
referred to the evidence of these witnesses 
where there is an admission. that the 
plaintiffs were dispossessed .4 or 5 years 
ago. The Subordinate Judge, no doubt; laid 
greab stress upon the Assistant Settlement 
Officer, dated the 13th April 1917, in which 
that oficer stated that he found on that day 
that the defendants were in possession of the 
property ; but on this and other materials on 
the record he came to the conclusion that the 
plaintiffs were out of possession for more 
than two years before the institution of the 
suits, Having found that, that Court proceed- 
ed to consider whether the dispossession was 
by the landlords. Relying upon some of the 


evidence for the plaintiffs and certain other 


evidence as well he came to the finding that the 
dispossession was by the Jandlords, The Dis- 
trict Judge has proceeded upon the assumption 
that the judgment of the first Court was based 
solely upon the report of the Assistant 
Settlement Officer and thatit should now con- 
sider the otber issues. He thinks that the 
plea of special limitation was not specifically 
taken and, therefore, should not be enquired 
into. He has not given any reason why he 
differed from the judgment of the Court 
of first instance as to the inference drawn 


by that Court from the facts ‘stated by 


Von, 19) 
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it; but he ends his judgment ` with the 
observation that the onus of having special 
limitation was surely on the defendants and 
this onus they had not discharged. We do 
not think that this is the proper way in which 
such questions should be decided. The quese 
tion of limitation may be taken at any time 
if it can be maintained on the materials on 
the record and we find that there is evidence 
on the record to support the judgment of the 
Court of first instance which has not been 
considered by the learned Judge. He has not 
decided the question whether the dispossession 
was by the landlord and he has not consider- 
ed ib as a question apart from the other ques- 
tions, viz. possession of the land within the 
period of limitation. On the whole, we are 
not satisfied that the judgment of the lower 
Appellate Court gives any indication that the 
learned Judge has considered the whole 
evdence in the case and has come to a finding 
upon it, 

We are, therefore, of opinion that this eaappl 
should be re-heard. 

The result is that these appeals are allowed, 
the orders of the Courts below are set aside and 
the appeals sent back to the lower Appellate 
Court for re-hearing according to law. Costs 
will abide the result. We assess the hearing 
fee at three gold moburs in each case. 


K, S, D. Appeal allowed. 


PATNA HIGH COURT. 


z Civiu Revision No. 212 or 1992, 
wi BE 


December 4, 1929. 


Present :—Mr. Justice Adami. 


BADRI DAS—~PLAINTIFF-—- PETITIONER 
Versus f 


EAST INDIAN RAILWAY CO.— 
DEFENDANT—OPPOSITE PARTY. 


Railways dat (IX of 1890), 5. 72—-Goods consigned 
under Risk Note, Form B—Suit for compensation fer 
loss of goods—-Burden of proof —Authority to sign Risk 
Note, whether cun be questioned. 


Tn a suit to recover compansation for the losa of 
goods consigned to a Railway Company for carriage 
under Risk Note, Form B, the burden is ou the oon- 
signor to prova thai the lose was due to the 
wilful negleot of the Company or theft by or wilful 
neglect of its servants. The onus is not discharged 
by proving that the loss must havo occurred while 
the goods were in the oustody of the Company. 


It is not necessary for a Railway Company when a 
person comes to consign goods to enquire whether he 
has been authorised to make the consignment. 


Ifa person comes foward and delivers goods for 
osrriage and sigas a Risk Note, the owner of the goods 
cannot afterwards be heard to complain that that 
person had no autbority to sign the Risk Note and 
that the Railway Company must be held liable for 
any loss in spite of the terms of the Risk Note. 


Application against the decision of the Addi- 
tional Sub-Judge of the Court of Small Causes, 
dated the 12th May 1922, 


Mr. Ragho Prashad, for the Petitioner, 


Mr. Naresh Chandra Sinha, for the Opposite 
party. 


JUDGMENT.—The petitioner sued the 
opposite party, the Hast Indian Railway Co. in 
the Court of Small Causes to recover compen- 
sation for the loss of three bags of sugar and 
portion of another bag which had been con- 
signed from Howrah to Patna to the address 
of the petitioner. 


It appears that 125 bags of sugar were deli- 
vered to the Railway Co, at Howrah and a 
Risk Note in form B was signed to cover the 
consignment, It is admitted that the bags 
were delivered to the Railway Co., and it is 
also admitted that on arrival of the consign- 
ment at Patna three bags were found to be 
missing and one bag had been cut and some of 
the contents abstracted, 


In the Trial Court the suit was dismissed as 
the Court found that, under the terms of the 
Risk Note the Railway Co., were not Hable. 
The learned Vakil for the petitioner argues 
that as three complcte bags were lost, the 
Railway Co., would be responsible for the loss 
and would be bound to pay compensation, 
The terms of the Risk Noteform B are well 
known; they excuse the Railway Co., from 
all responsibility for any loss, destruction or 
deterioration of, or damage to a consignment 
from any cause whatever, except for the loss of 
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a complete consignment or one or more com- 
plete packages forming part of a consignment 
due either to wilful neglect of the Railway 
Administration, or to theft by or to the wilful 
neglect of its servants, transport agents or 
carriers, 


Now, in the present case if is quite true 
that there were three. complete packages 
missing, but even so, the Railway Co., under 
the terms of the Risk Note, would not be 
responsible for the loss, unless the Court were 
satisfied that such loss was due to the wilful 
neglect of the servants of the Company, or to 
theft by its servants, or to wilful neglect of the 
Railway Administration, It fell, as has been 
settled by may decisions, on the petitioner to 
prove that the loss was due to wilful neglect 
or to theft by the servants of the Railway 
Administration, or wilful neglect of the Rail- 
way Administration, It is argued that the 
petitioner produced all the evidence that was 
possible for him to produce to show that the 
loss must have occurred during the time which 
the Railway Co. had the consignment in its 
custody, and it is not denied by the Railway 
Co, that the loss must have occurred while the 
bags were in its custody. But this was not 
sufficient, the petitioner had to prove either 
wilful neglect or theft by the Railway servants. 
It is true that it is almost impossible in a case 
like this for a plaintiff to prove wilful neglect, 
but while the ‘terms of the Risk Note are 
such as they are, the Railway Co, will be ab- 
solved unless wilful neglect or theft by its 
Servants is proved, and in this case the peti- 
tioner failed to prove wilful neglect. It hag 
to be remembered that the goods were con- 
signed at a cheaper rate in consideration of the 
terms of the Risk Note, so that the petitioner 
must be held to have entered into the bargain 
with his eyes open, 


It is then contended that the terms of the 
Risk Note cannot apply because there is no 
satisfactory evidence that the man who 
signed the Risk Note form was authorised by 
the petitioner to sign it. Ido not think that 
this argument can affect the matter at all. 
It is not necessary for a Railway Co. when a 
person comes to consign goods, to enquire 
whether that person has been authorised to 
make the consignment. If a man comes for- 
ward and delivers goods for carriage and signs 
a Risk Note, it cannot afterwards be complained 
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by the owner of the goods that the man 
had no authority to sign the Risk Note, and 
that the Railway Co. must be, therefore, held 
liable for any loss in spite of the terms 
of the Risk Note. If it was not one of 
the pettioners who consigned the goods under 
the Risk Note, then it seems difficult to under- 
stand how the petitioners can claim that 
the goods were theirs and that the liability of 
the Railway Co. was to them. Such cases as 
these are hard on the consignee, but while the 
Risk Notes remain in their present form, the 
hardship must still endure. The application 


must be rejected. Hearing fee two gold mohurs. ~ 


Z. K, Rule discharged. 


LAHORE HIGH COURT. 
CIVIL APPEAL NO. 2022 or 1922. 
May 30, 1923. 
Present :—Mr. Justico Moti Sagar. 


JAWAHAR SINGH AND OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
SEWA SINGH AND OTHERS—PLAINTIFFS 
RESPONDENTS, 


Specific Relief Act (I of 1877), s. 64—Injunciton— 
Light and air, free access of —Obstruction, whether 
serious injury—Compensation or damages—Appeal, 
second—Injunction, grant of—Discretion, judicial, 
exercise af—Interference, when feastble—Civil Pro- 
cedure Code (Act V of 1903), O. XXXII, r. 4 (8)~ 
Guardian, appointment'of—Consent, whether can be 
implied—_Minor's interesis, protection of—Guardian_. 
irregular appoiniment of, whether material. ZON 


Any act by the defendant which results in ob- 
structing the free access of light and air, to whioh 
the plaintiff is entitled is prima facie an injury of & 
serious character for which compensation in money 
would hardly be an adequate relief. In oases of this 
nature, injunction is the rule and damages the 
exception, inasmuch as the plaintiff is entitled to 
insist that he should be maintained in his enjoy- 
ment of the easement. [p. 574, col. 2.] 


Ramanujulu Naidu v. Apparanji Ammal, 9 Ind. 
Cas. 417; (1911) M. W. N. 251; 9 M. L. T. 888; 21 M. 
L. J. 318, relied on. 


The grant of injunction is purely a discretionary 
matter and so long as it is not shown that the dis- 
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cretion waa not exercised by the lower Court in a 
judicial manner, it should not be interfered with 
second appeal. [p. 574, col. 2.] 


Under O. XXXII, r. 4 (8) of the Civil Procedure 
Code, it is not necessary that the consent of the per- 
gan to bs appointed guardian should be expressed; it 
may be implied from conduct, as where a notice is 
served on a person to show cause why he should not 
be appointed guardian and he does not appear in an- 
apie’ the notice appointing him guardian. [p. 574, 
col, 1, 


An irregularity in the appointment of a guardian 
is not a sufficient ground for setting aside the pro- 
ceedings at the instance of a minor, if there is no- 


FF ihing to suggest that the interests of the minor have 


` not bean duly protected in a suit and that he has been 
prejudiced by the appointment of the guardian. 
[p. 574, ool. 1.] 


Chhatter Ringh v. Tej Singh, 59 Ind. Oas, 671; 18 A. 
L. J. 956; 2 U. P. L. R. (A) 884; 48 A. 104, followed. 


Appeal from the decree of the Distriot Judge, 
Rawalpindi, dated the 6th June 1999, affirm- 
ing that of the Junior Subordinate Judge, 
Rawalpindi, dated the 9th March 1922, 


Pandit Sheo Narain, R. B., and Mr. Shamair 
Chand, for the Appellants, 


Bakhshi Tek Chand, for the Respondents, 
JUDGMENT.—tThe facts of the case out 


of which this second appeal has arisen are few 
and simple and may shortly be stated as fol- 
lows :— 

The plaintiff owns certain property which 
adjoins the property owned by the defendants, 
In the northern wall of the plaintiff's house 
there were certain ventilators and windows 
which opened into the courtyard of ths 
defendants. Shortly before the institution of 
this suit, the defendants erected certain build- 
ings.in this courtyard which inclosed these 
Windows and ventilators, and had the effect of 
obstructing the free access of light and air 
which itis alleged had been enjoyed by the 
plaintiff as of right without interruption and 
as an easement for more than 20 years, 
Thereupon, the plaintiff instituted a suit for a 
mandatory injunction praying that the defend- 
ants be ordered to remove these buildings 
and restrained from obstructing the uninter- 
rupted access of light and air. It was further 
alleged that the defendants had constructed 
two kitchens in the first and second storeys 
respectively and that they were allowing the 
smoke of the kitchens to pass into the 
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plaintiff's house through the ventilators and 
the windows which had been inclosed by 
these constructions, Ib was prayed that 
an injunction be issued to the defendants 
restraining them from doing so. Another 
allegation made in the plaint was that, 
in making these constructions, the defend- 
ants had built right up to the northern 
wall of the plaintiff and that they were 
using this wall as a lateral support 
to their house. The plaintiff feared that 
by using the wall in this manner the defend- 
ants would acquire a rigbb of easement 
after the lapse of 20 years to which they 
had no right whatever. It was according- 
ly prayed that the defendants be ordered 
to push back their wall so as not to 
touch the plaintiff’s wall. The defendants 
denied the claim and contended that the 
plaintiff had not acquired a right of easement 
qua the ventilators and the windows, They 
further alleged that the intervening wall did 
not belong exclusively to the plaintiff and 
that it was the joint property of the plaintiff 
and the defendants. The plaintiff’s right to 
maintain a suit for injunction was also denied, 
and it was alleged that the plaintiff had been 
guilty of inordinate delay in instituting the 
suit, 

The Trial Court found that the windows and 
tne ventilators had existed for more than 20 
years prior to the institution of the suit, that 
the intervening wall belonged exclusively to 
the plaintiff, and that he was entitled to 
maintain a suit for injunction. A decree was 
accordingly granted to the plaintiff in the 
ferms prayed for. The defendants preferred 
an appeal to the District Judge which was 
dismissed, 


They have now come up to this Court in 
second appeal through Pandit Sheo Narain, 
and the following contentions have been raised 
by him before me on their behalf. Firstly, it 
is contended that there were certain minor 
defendants in the case who were not properly 
represented, and that the decree is, therefore, 
not binding on them, Itis pointed out that 
Surjan Singh, defendant, was appointed gtiard- 
ian ad litem of Dyal Singh and Autar Singh, 
minors, but that no notice of the appointment 
was served upon him as required by 
O. XXXII, r., 8 (4) of the Civil Procedure Code 
that the guardian never gave his consent to 
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the appointment, and- that the appointment 
under these circumstances must be consi- 
dered to be invalid. As regards Jawahar 
Singh whe was appointed guardian ad 
litem of Narain Singh, minor, it is urged 
that a formal order of his appointment was 
never made, that he never expressed his 
willingness to act as guardian and that 
the interests of the minor were left entirely 
unprotected. This contention, in my view, 
is wholly untenable. The consent may be 
implied and is not necessarily to be expressed 
in any document on record. The faot 
of the matter appears to be .that in one 
case notice was not issued because the guardian 
happened to be present in Court when his 
appointment was made, while in the other 
ease notice did really issus, though the 
guardian did not give any express ‘consent. 
None of the two guardians, however, refused 
to accept. the appointment, but remained 
silent, They were appointed guardians and 
were themselves parties to the suit as defend- 
ants. They were members of tho same family 
and their interest in the suit was identical 
with that of the minors, The suit was hotly 
contested and though a formal order of appoint- 
ment was not made in one case, there is 
no reason to suppose that the interests of the 
minors were not. properly looked after. In 
Chatter Singh v. Tej Singh (1), it has been 
held by the Allahabad High Court that “it 
is not necessary that the consent of the per- 
son to be appointed guardian, under O, XXXII, 
re 4(8) of the Civil Procedure Code, should 
be expressed ; it may be implied from con- 
duct, as, where notice is served on a person 
fo .show cause why he should not be sp- 
pointed guardian, and he does not appear in 
answer to the notice appointing him guard- 
ian.” It has further been held in that case 
that “in the absence of anything to suggest 
that the interests of 2 minor have not been 
duly protected-in a suit, and that he has been 
prejudiced by the appointment of a guardian, 
an irregularity in the appointment is not a 
sufficient ground for setting aside the proceed- 
ings at the instance of the minor.” Follow- 
ing this decision and having regard to the fact 
that no prejudice was caused to the defendant 
minors, | hold that there was no defect in the 


(1) 69 Ind. Cas. 671; 3 U. P. L. 


R.A) 88448 A. 208. 


18 A. L. J. 956; 
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appointment of the guardians and that the 
minors are bound by the latter's actions. . I 
overrule the contention. 

Next, it is contended that, on the facts of 
this particular case, the plaintiff is not entitled 
to a decree for a mandatory injunction and to 
have the buildings constructed by the defen- 
dants pulled down, Itis urged that though the 
buildings were being constructed to the know- 
ledge of the plaintiff, he kept silent and did not 
object, and instituted the suit long after the 
building had been completed. The argument is 
that though the plaintiff may have been enz 
titled to an injunctionin the first instance, be. 
has lost the right to obtain that relief by his 
laches and that he should be given a deoree for 
damages only if he is at all held entitled to a 
decree, With this contention I am unable to 
agree. It appears fromthe record that on 
the 29th of November 1919 the plaintiff 
applied to the Health Officer that the defend- 
ants were threatening to obliterate his 
windows and ventilators and that this action 
on their part would render the plaintiff's house 
altogether uninhabitable. In January 1920 the 
building was commenced and the suit was insti- 
tuted on the 19th of February 1920. I do not 
think there was such inordinate delay in in- 
stituting the suit as wound disentitle the plaint- 
iff to obtain relief by way of injunction. There 
can be no doubt that any act by the defen- 
dants which results in obstructing the free 
access of light and air to which the plaintiff 
is entitled is prima facie an injury of a serious 
character, for which compensation in money 
would hardly be an adequate relief. In Ra- 
manujulu Naidu v. Apparanjs Ammal (2), it 
was held by their Lordships of the Madras 
High Court that in cases of this nature in- 
junction was the rule and damages the exep- 
tion, The plaintiff's right to. an easement 
whereby he was entitled to have uninterrupt- 
ed acaess of. light and air through his windows 
and ventilators not having been contested 
in this appeal, heia prima facie entitled to 
insist that be should be maintained in his 
enjoyment of the easement. Moreover, there 
is ample authority for holding that the grant 
of an injunction is purely a discretionary mat- 
ter. There being no allegation in this case 
tbat the aisprehon was not exercised in a 


u 9 Ind. Oas, 417; 


Qan 1 1 M. W.N. 251; 9 
M. L. T. 882 ; 21 M. L J 
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judicial manner, I do not see how I ean 
interfere with the orders of the Courts 
below which, under the circumstances, appear 
to me to be quite fair and reasonable, 


Pandit Sheo Narain’s next contention is 
that the decree of the learned District Judge 
is not in conformity with his judgment and 
that the buildings constructed by defendants 
should not be ordered to be pulled down in 
their entirety. It is pointed out that the 
finding as given in the judgment was to the 
effect that the kitehen in the lower storey 

-should be demolished at least so as to bring 
the roof below the plaintiff’s ventilator. 
C. W.-1. The decree, on the contrary, is an 
absolute desree for demolition without any 
reservations. It is admitted in argumenta 
that the kitchen in the second storey must 
come down if the roof of the kitchen in the 
first storey is to be lowered, but it is contend- 
ed that, in order to provide free access of light 
and air to the plaintiff's house, it is not neces- 
sary that the kitchen in the lower storey 
should be demolished as a whole. It is urged 
that this object can be gained by lowering the 
roof of the kitchen by a fow feet, Mr. Tek 
Chand for the respondent does not object to 
this course being adopted and is agreeable to 
the necessary alterations being made in the 
decree, I accordingly modify the decree of the 
Court below and direct that, instead of plaintiff 
being awarded an absolute decree for the 
demolition of the kitchen in the first storey, he 
should be awarded a decree for an injunction 
to the effect that the defendants should lower 
the roof of the kitchen in that storey so as to 
bring it below the plaintiff’s ventilator O. W.- 
1. As tothe room which adjoins the kitchen 


in the second storey, it should be pushed back . 


to:the extent of 8 feet from the plaintiff's wall 
which I think would be quite sufficient to 
allow free admission of light and air into the 
plaintiff’s house through his window, and the 
ventilator ©. W. 2. 


Lastly, ib is contended that the defendants 
in building their room right up fo the plaint- 
iff’s wall in the first storey bave not encroach- 
ed upon the plaintiff's rights in any way 
whatever and that the contemplated injury is 
more imaginary than real, It is unnecessary, 
however, to give any finding upon this point 
as it is agreed before me by the parties that 
the plaintiff should be given a declaration to 
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the effect that the defendants should not by 
more lapse of time acquire an easement of 
lateral support to their buildings by reason of 
the fact that their walls touch the walls of 
the plaintiff. The decree of the lower Court 
should accordingly be modified and, instead of 
the defendants being required to push back 
their room in the first storey, the plaintiff 
would be given a dealaration as above indicat- 
ed, 

No other point is urged before mein argu- 
ments. The result is that the appeal subst- 
antially fails and is dismissed except in regard 
to the three points mentioned above. Parties 
shall bear their own costs in this Court, 


N, E. Appeal dismissed. 


ALLAHABAD HIGH COURT, 
SECOND Crvin APPEAL No. 774 oF 1909. 
March 18, 1924, 


Present :—Mr. Justice Daniels and 
Mr. Justice Dalal, 


PRAG NARAIN —DEFENDANT—~APPELLANT 
Versus 


MATHURA PRASAD AND OTHERS — 
PLAINTIFFS —RESPONDENTS. 


Hindu Law—-Widow'sa estute—Relinguishment in 
Favour of one out of several reverstoners whether valid. 


A relinquishment by a widow in favour of one out 
of el raversioners during her life-time is not 
valid. 


Second appeal from the desree of the 
District Judge, Mainpuri, dated the 22nd 
February 1922, 


Dr, M, L. Agarwala and Mr. Baleshwari 
Prasad, for the Appellant. 


Mr. N. P. Asthana, for the Respondents. 
JUDGMENT. —Ono Ram Bakhsh had 


four sons three of whom were Lala Ram, 
Jagan Nath and Ajodhia Prasad. The two 
plaintiffs to the suit in the first Court were 
sons of Lala Ram. Musammat Sunder Kunwar 
widow of Jagan Nath, executed a deed of 
relinquishment in favour of Prag Narain son of 
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Ajodhia Prasad. The sons of Lala Ram 
sued for a declaration that this deed would be 
null and void as far as their interests were 
concerned on the death of Mausammat Sunder 
Kunwar. Both the Subordinate Courts have 
held that Jagan Nath was separate from his 
brothers. In that case on the death of Musam- 
mat Sundar Kunwar, the next reversioners 
would be the plaintiffs and Prag Narain, 
As stated by the learned Counsel for the 
appellant, the only question for decision 
here is whether a relinquishment by a widow 
in favour of one out of several reversioners 
during her life-time can be mantained. No 
authority was quoted in support of his conten- 
tion that such a transfer was valid. The 
decree was correctly granted to the plaintiffs 
by the two lower Courts and we dismiss 
this appeal with costs including in this Court 
fees on the higher seale. 


K. 8. D. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
l COURT. 


CIVIL REVISION No. 35 oF 1923, 
April 19, 1928. 
Present :—Mr. Dalal, J. ©, 


GHASI RAM—DEPENDANT—APPELLANT 
Versus 


UMA DATT—PLAINTIFF—RESPONDENT, 


Limitation Act (IX of 1908), Sch. I, Aris. 7 and 102 
—Bisardar, suit for wages by—Limitation. 


A bisardar is neither a household servant nor an 
artisan or labourer and consequently a suit for 
wages brought by him does not fall within the pur- 
view of Art. 7 but is governed by Art. 102 of Sch. I 
to the Limitation Act. 


Golamee v. Chowkeedar Shaik Paela, 18 W. R. 
298, distinguished. 


Revision against the judgment and deoree of 
the Subordinate Judge, Bahraich, (exercising 
Small Cause Court powers) dated ithe 12th 

eptomber 1922, 
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Mr, H. K. Ghosh, for the Appellant, 


Mr, Moli Lal Saksena, for the Opposite 
Party, 
JUDGMENT.—The plaintiff’s suit for 


wages of 2% years was decreed by a Court 
of Small Causes and the defendant has ap- 
plied here under section 25 of the Act on the 
ground that the suit for more than a year's 
wages was time-barred The plaintiff is 
called a bisardar, In a book called, Kachehri 
Technicalities, 1877 “bisar” is translated as 
the gleanings left in the field for the lower 
orders, and it is explained that they are- 
generally the perquisites of the village watch- 
man who is paid by a share of crop which he 
watches. The question is whether Article 7 
or Article 102 will apply to the case of such 
a servant, Article 7 is confined fio the wages 
of a household servant, artisan or labourer. 
The learned Counsel for the appellant quoted 
a Calcutta ruling in the case of Golamee 
Chowkeedar Shaik Paelun (1), At that time the 
Limitation Act, No, XIV of 1859, was in 
operation and the limitation of one year was 
applied to the wages of servants, artisans and 
labourers. The word “servant” has been 
modified now by the word “ household; ” so 
Article 7 will not apply to all servants. The 
ruling quoted, will, therefore, not cover the 
monn of Article 7 of the present Limitation 
ot. 

It was next urged by the learned Counsel 
that a watchman was a servant employed in 
husbandry and was a labourer in consequence. 
Though he watches the crop, I do not think 
that his services can be classed as those re- 
lating to husbandry. There is also evidence 
that the plaintiff collected rent on behalf of 
the defendant. Ib appears to me that he was 
an outdoor servant and the term housekold 
servant cannot be applied to him. He is cer- 
tainly not an artisan, nor a labourer. His case 
will not fall within Article 7 and so Article 
102 must be applied to his case. 


I dismiss this application with costs. 
N. K. Application dismissed. 


(1) 18 W. R. 298. 
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ALLAHABAD:HIGH COURT, 


SECOND CIVIL APPEAL No, 751 oF 1922. 
October 31, 1928, 
Present :—Mr, Justice Sulaiman. 


GULAB—PLAINTIFF—APPELLANT 
Versus 


BHAGWAN DAS AND oTHERS— 
DEFENDANTS— RESPONDENTS. 


Agra Tenancy Act (II of 1901), s.4—Land taken for 
planting grove, whether holding—Righis of grove-holder, 
whether transferable. 


In a suit for ejectment for wrongtul transfer of land 
it appeared that the land had been taken from the 
gemindar for planting @ grove on payment of a 
nazrana, that the grove was sotually planted and 
had been in existence for 39 years and that the land 
was incapable of cultivation: 


Held, that the plot was neither let nor held for 
agricultural purposes and was, therefore, neither land 
within the meaning of the Agra Tenancy act nor a 
holding ; 


(2) that, consequently, there could be no bar to tha 
transferability of the rights o! the defendant. 


Jalesar Sahu v. Raj Mangal, 68 Ind. Oas. 487; 19 
A.L.J. 616; 43 A. 606, followed. 


Ganga Dei v. Badam, 6 A. L. J. 99; 8 M. L. T. 194; 
A.W. N. (1908) 61; 80 A. 184; Daya Kishen v. Moham- 
mad Wazir Ahmod, 80 Ind. Oas. 566; 18 A. L. J. 839, 
distinguished. 


Appeal from a decree of the Additional Sub- 
ordinate Judge, Bareilly, reversing a decree of 
the Additional Munsif, Bareilly City. 


Mr. Durga Prasad, for the Appellant. 


Mr. Narain Prasad Asthana, for the Res- 
pondents, 


JUDGMEN T.—This is a plaintiff’s appeal 
arising out of a suit for ejectment. The 
plaintiff is the semindar and his allegation 
was that the defendants were non-occupacny 
tenants of the land on which some trees stood, 
and they had wrongly transferred them, The 
lower Appellate Court has found that the land 
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had been taken from the zemindar for plant- 
ing a grove on payment of a masrana, Tha 
grove was thickly planted and was planted 
about the time when the land was taken, 
It has been in existence for 82 years, and in 
its present condition isincapable of cultivation, 
It accordingly found that defendants Nos. 3 
to 6 were not non-occupancy tenants of any 
holding, bub had the rights of grove-holders on 
this plob. This finding is fatal to this 
appeal, In section 4 of the Agra Tenancy 
Act ‘holding’ is defined as a parcel or parcels of 
land held under one tenure or one lease or 
engagement and the word lease is defined as 
land which is let or held for agricultural pur- 
poses. The finding of the Court clearly shows 
that this plot was neither let nor held for 
agricultural purposes, bub that ib was let 
for the planting of a grove and a grove exists 
on it and itis incapable of cultivation, The 
plot, therefore, is neither land within the 
meaning of the Act nora holding. There 
can, therefore, be no bar to the transfer- 
ability of the rights of the defendants, Vide 
the case of Jalesar Sahu v. Raj Mangal (1). 
The finding of the Court below that, under the 
circumstances, the rights are tranferable 
cannot be impugned. 


Reliance has been placed on the oasa of 
Ganga Dei v. Badam (2), and the case of 
Daya Kishen v, Mohammad Wazir Ahmad (8) 
Both these cases, however, are distinguishable 
inasmuch asin those cases trees had been 
planted on agricultural holdings which had 
existed from before. When the holdinga 
themselves were not fransferable, they could 
not become transferable, after the planting 
of trees, I dismiss the appeal with costs. 


K. S. D. Appeal dismissed. 


(1) 63 Ind, Oas. 487; 19 A. Ts. J. 616; 48 A. 606. 

(2) 5A. É. J. 99; 8 M. L. T. 194; A W. N. (1908) 
51; 80 A. 134. 

(3) 80 Ind. Cas. 565; 18 A. Tu. J. 888. 
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NARAYAN DAS v. MAHESHI LAL 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 


SECOND CIVIL APPEAL No. 1300 oF 1921. 
March 20, 1923. 
Present :—Mr. Kanhaiya Lal, J. ©. 


NARAYAN DAS-—DEFENDANT— 
APPELLANT 
Versus 
MAHESHI LAL—PLAINTIFF 
— RESPONDENT, 


Contract Act (IX of 1872), s. 30—W agering contract 
—Intention to sell or purchase—Speculution, effect of 
—Contract, whether void. 


A contract may be unenforosable, if it only 
amounts to wager on the rise or fall of the market 
and is not aocompsined by an intention to gell or 
purchases goods at a given time and place at @ certain 
rate. Where, however, there is a real desire on the 
part of the vendor to sall and the buyer to purchasa the 
goods agreed to be sold at the contracted rate, the 
sontract is not a wagering contract and is enforceable 
and existenca of speoulation which forma an ele- 
arr iu many transactions does not make the contract 
void. 


Kong Yes Lone and Company v. Lowjes Nanjee, 29 
O. 461; 28 I. A. 289; 50. W. N. 114; 8 Bom. L. R. 
476 ; 8 Sar P. O. J. 101 (P. O.) ; Bhaggwandas Paras- 
ram v. Burjorji Ruttonji Bomanj, 44 Ind. Oas, 284 ; 42 
B. 378 ; 23 M, L. T. 203; 34 M. Ln. J. 805; 4 P. D. 
W. 239; 16 A, L. J. 241; 27 O. L., J. 853 ; (1918) M. 
W. N. 815; 220. W. N. 625; 20 Bom. L R. 661; 7 
L. W. 677; 11 Bur, La. T.211; 45 I. A. 39 (P.C) 
relied on. 


Appeal against the decree of the District 
Judge, Gonda, dated'the 22nd December 1922, 
upholding the decree of the Subordinate 
Judge, Bahraich, dated the 20th June 1991. 


Mr. Ram Chandra, for My. Har Dhian 
Chandra, for the Appellant. 


Mr. Bisheshar Nath Srivastava, for the 
Respondent, 


JUDGMENT .—The suits which have 
given rise to these appeals were brought 
by the plaintiff-respondent for the recovery of 
damages. Both the parties are shop-keepers 
carrying on cloth business at - Bahraich. 
On 8th September 1919 the plaintiff and the 
defendant were talking about the possible de- 
eline or rise of the market-rate and in the 
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course-of that conversation the plaintiff said 
the market-rate would not fall while the 
defendant said ib would. Hividently the plaint- 
iff agreed to purchase 100 pieces of muslin 
ab Rs. 7 per piece and 25 pieces of long cloth 
at Rs. 20 pər piece withina year and the 
defendant agreed to supply the same at thosa 
rates, The market rate for those goods, how- 
ever rose and the defendant failed to sup- 
ply the said goods. The plaintiff consequent- 
ly sued for damages calculating the sum on 
the difference between the rates settled and 
the rates prevailing on the date of the last 
day fixed for delivery. 


The main defence was that the contract 
was of a wagering or speculative character 
and consequently unenforceable, The Courts 
below found that there was nothing to show 
that there was no intention not to take deli- 
very of the goods, As observed in Kong 
Yee Lone and Company v. Lowjee Nanjee (1), 
and Bhagwandas Parasram v. Burjorji 
Ruitonji Bomanji (2), a contract may be 
unenforceable, if it only amounts toa wager 
on the rise or fall of the market andis not 
accompanied by an intention to sell or to 
purchase goods at a given time and place 
ata certain rate. To some extent specula- 
tion forms an element in many transactions 
relating to the sale and delivery of goods 
at a certain rate, because the market-rate 
for those goods may be liable to fluctuation, 
but the existence of such an elemant does 
not make the contract void, because it may 
yet be accompanied by a real desire on the 
part of the vendor fo sell and the buyer 
to purchase the goods, agreed to be sold, at 
the contracted rate where such an intention is 
not a wagering contract and can be enforced. 
The Courts below found, though in a some-.. 
what negative form, that the absence of suck 
an intention was not proved. It is not possible 
to interfere with that finding here. 


As regards the amount of damages, there 
was no disagreement between the parties as 
to the rates originally settled and those pre- 


(1) 99 0. 461; 28 I. A. 289; 5 0. W. N. 714; 8 Bom. 
L. R. 476; 8 Sar, P. O. J. 101 (P. O.) 

(2) 44 Ind. Oas. 284 ; 42 B 378; 28 M. D. T. 203; 
34 M. L. J. 805; 4 P.L.W. 999; 16 A. L. J. 241; 27 0. 
L. J. 358; (1918) .M W. N. 315; 22 ©. W. N. 625; 20 
Bom. L. R. 581; 7 L. W. 571; 11 Bur. L. T. 211; 45 
I. A. 29, (P, 0). 


Von. 79) 


TAHAN vV, SHADI 


vailing on the last date fixed for delivery. 
The plaintiff has, therefore, been rightly 
awarded the amount claimed. 

The appeals fail and are dismissed with 
costs. 


N. E. Appeals dismissed. 


LAHORE HIGH COURT. 


MISCELLANEOUS FIRST Crvm APPEAL 
No. 1714 oF 1922, 


March 23, 1923, 
Present —Mr, Justice Moti Sagar. 


Mt. TAHAN—APPLICANT-—-APPELLANT 
versus 
SHADI AND ANOTHER--RESPONDENTS, 


Guardians and Wards Act (VIIL of 1890!, 8. T— 
Muhammadan Law~Natural guardian, powers of— 
Guardian, when should be uppvinted—Welfare of minor. 


/ A natural guardian under tha Muhammadan Law 
has no power to deal with the property of tha minors 
and an alienation made by him or ber would be 
altogether null and void. 


The mother of oertain minor ohildren applied to ba 
appointed guardian of their property. It appeared 
that an alienation of a part of the property was 
necessary to pay off certain debts on which interest 
was acoumulating: 


‘Held, that as it would be impossible for the mother 
to alienate the property so long as she did not gets 
certificate of appointment from the Court, this was a 
fitzoase for the appointment of a guardian. 

Appeal from the order of the Senior Sub- 
ordinate Judge, Amritsar, dated ist April 
1922, 


Mr, K. J. Rustom#i, for the Appellant. 
JUDGMENT.—Mt. Tahan, the appellant, 


who is the natural guardian of the persons of 
her minor children, applied to the Senior Sub- 
ordinate Judge of Amritsar, for being appoint- 
ed a guardian of their property. 


This application was refused by the learned 
Judge on the 1st of April 1922, on the ground 
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that the appointment was altogether unneses- 
sary and that the applicant could acb in the 
interest of her minor sons on her own respon- 
sibility. In my opinion, the learned Senior 
Subordinate Judge was clearly wrong in this 
view. A natural guardian under the Muham- 
madan Law has no power fo deal with the 
property of the minors and an alienation made 
by him or her would be altogether null and 
void, It is alleged in the present case that an 
alienation of a partof the property of the 
minors is necessary to pay off certain debts 
on which interest is accumulating and that ib 
will be impossible to alienate so long as she 
does not get a certificate of appointment from 
the Court. I think this was a fit case in 
which the application ought.to have been 
accepted and a guardian appointed. The 
interest of the minors will be fully safeguard- 
ed by taking security from the guardian ap- 
pointed and by ordering that no alienation 
will take place without the express sanction of 
the Court, 

1 accordingly accept the appeal and, setting 
aside the order of- the Court below, remand 
the case for a re-decision with reference to the 
above remarks. 


K. 8. D. Appeal allowed. 


RANGOON HIGH COURT. 
SECOND CIVIL APPEAL No, 49 oF 1922, 


February 15, 1928, 


Present :—Mr, Justice Heald, 
MA SHIN—-APPELLANT 
versus 


MAUNG HMAN AND OTHERS— 
RESPONDENTS, 


Estoppel--Transfer of immovegble property—Report 
to Revenue Survucyor signedy by transferor's hetrs— 
Transferee in possession Heirs, whether can deny trans- 
feree's title. Court-Fees Act (VIL of 1870), s T (v) (b)— 
Land in dispute separately assessed to reveniwe——Court- 
fees payable. 


Plaintifis,. the childran of SM by PK sued to 
recover possession of land from the widow of one PC 
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the son of SM by her second husband PY al- 
leging that on the death of PY a partition was 
effected and PC had received his share separately. 
It appeared that the land in suit had been transfer- 
red by SM to PC and her report of the transaction 
ior the Revenue Surveyor with a view to mutation 
of names in the offical records was signed by the 
plaintiffs; 


Held, that as the plaintiff had stood by with full 
knowledge of tho transaotion and bad allowed the 
land to stand in the name of PC they were, under 
the circumstances, estopped from denying his title. 


Where the land in disputa forms an entire holding 
which is separately assessed to revenue Court-fees 
should be assasged at five times the annual revenue 
under seotion 7 (v) (b) of the Court-Fees Act. 


Appeal against the decree of the Divisional 
Court, Tharrowaddy, in Civil Appeal No. 19 of 
1921, 


Mr. S. M. Bose, for the Appellant, 
Mr. Shaw, for the Respondents, 


. SUDGMENT.—Respondents are children 
` of Ma Sun Ma by Pauk Kyi who is said 
to haye died about 35 years ago. After Pauk 
Kyi’s death Sun Ma married Pyu Yaung, who 
already had six children by a former marriage; 
and she had one child, Po Chit, by Pyu 
Yaung. Pyu Yaung died abont 15 years ago 
leaving Sun Ma and children belonging to 
each three families, 


Respondents’ case was that on Pyu Yaung’s 
death a partition was effected, that Po Chit 
received a sum of Rs. 600 in cash and two 
buffaloes, that Po Chit and his wife, Ma Shin, 
the present appellant, who lived with Sun Ma, 
and worked certain lands which belonged to 
Sun Ma, had procured the entry of those lands 
in the Revenue Registers in their names and 
had mortgaged them to one Shwe Dun, that 
because Po Chit and Pyu Yaung’s other 
family had already received their share on 
partition, Po Chit had no claim to inheritance 
in respect of those lands, and that respondents, 
as children of Sun Ma by Pauk Kyi, were tho 
sole heirs to Sun Ma’s estate, including the 
lands, 

Po Ohib's widow, Ma Shin, and represent- 
atives of Pyu Yaung’s family by his earlier 
wife were made defendants, as was also the 
mortgagee, Shwe Dun, 
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Appellant replied that the lands fell to the 
share of Po Chit at the partition, and were 
transferred by Sun Ma to herself and Po Chit 
at the time of her marriage with Po Chit, 
that respondents themselves signed the entry 
in the Revenue Register as witnesses, 
that other properties claimed by the respon- 
dents were given by Sun Ma to her and Po 
Chit, and that respondents had no right fo 
any -of the property which they claimed. 


The representatives of Pyu Yaung’s earlier 
family made no claim to any share of the 
property in dispute. 

The mortgagee, Shwe Dun, said that the * 
lands were transferred by Sun Ma to Po Chit 
and appellant with respondents’ knowledge 
and consent and that the mortgage also was 
made with their knowledge, 

The Trial Court found that appellant failed 
to prove that Po Chit had any title to the 
lands and gave respondents a decree for poss- 
ession without deciding an issue which had 
been raised as to whether Shwe Dun was a 
transferee in good faith from ostensible owners 
for consideration. 

Appellant appealed on the merits and also 
raised a question of calculation of Gourt-fees 
for the purposes of costs. 


Respondents also appealed on the ground 
that the Trial Court ought to have determined 
the issue as to the effect of Shwe Dun’s 
mortgage. 

On appellant’s appeal the Divisional Court 
confirmed the Trial Court's finding that appel- 
lant failed to prove that Po Chit had any title 
to the lands, and, on the question of Court-fees, 
held that the Trial Court was right in enter- 
ing as costs Court-fees on the marketi-value of 
the land as stated in the plains, 

On respondents’ appeal the Divisional Gó 
remanded the case for the Trial Court’s finding 
on the issue as to the effect of the mortgage, 
The Trial Court then found that Shwe Dun 
took the mortgage without knowledge or 
notice of respondents’ title. The Divisional 
Court, on the other hand, found that Shwe Dun 
was aware of the precarious nature of his 
morigagors’ title and accepted the mortgage 
with notice of respondent's claim, Respond- 
ents were accordingly given a decree for poss- 
ession as against both appellant and’ Shwe 
Dun, together with a declaration that Shwe 
Dun’s mortgage did nob affeet the lands, 
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Appellant now comes to this Court on 
second appeal on the grounds that the lower 
Courts were wrong in finding that the transfer 
of the lands to Po Chit, on which she reliad, 
could not be proved, and were also wrong in 
finding that Court-fees were properly assessed 
by the Trial Court on the market-value of the 
lands, 


I have read the records and heard the learn- 
ed Advocates on both sides. 


As for appellant’s appeal on the merits 
there is a conourrent finding of the two lower 
Courts that the lands did not fall to the share 
of Po Chit at the partition, and that finding 
cannot now be disputed. If the lands did 
nob fall to the share of Po Chit there is 
clearly no basis for appollant’s suggestion 
that the transfer of the lands by Sun 
Ma to Po Chip was by way of succession 
or inheritance, and no question of the validity 
of a transfer by way of succession or inherit- 
ance without registered deed arises. On the 
facts found by the lower Courts, the transfor 
could not have been made by way of inherit- 
ance or succession and as the transfer was 
made by registered deed if conveyed on 
title, 


But I do not think that this finding is 
sufficient to dispose of appellant's case. There 
can be no doubt that the lands were actually 
transferred by Sun Ma to Po Chit in 1915, 
Sun Ma's report of the transaction to the 
Revenue Surveyor with a view fo mutation of 
names in the official records was admittedly 
signed by the first respondent and purports to 
have been signed by all the respondents. The 
second third and fourth respondents naturally 
deny that they signed it, but the Revenue Sur- 
_ veyor, whois an independent witness swears 
avbbiat all the respondents were present when the 
report was made,that the first respondent signed 
it, and thatthe rest of the respondents held the 
pen when he wrote their names as witnesses. 
There is other evidence to the same effect and 
I have no hesitation in accepting it. I have 
little doubt that what really happened was 
that Po Chit who was a child when his share 
of the inheritance was allotted to him, claimed 
that share from his mother, Sun Ma, when 
he married appellant, and that as she was 
unable to pay the Rs, 500 in cash she trans- 
ferred the land to him instead, getting the 
Tespondents to sign the record of the 
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transaction as witnesses in token of their 
knowledge of and consent to the transfer. 


Under these circumstances, respondents are, 
in my opinion, estopped from denying Po Chit’s 
title, They stood by with full knowledge of 
the transaction and allowed the transfor to 
him to be made. They allowed the land to 
stand in his name and that of his wife there- 
after and took no action, If they had raised 
any objection, Po Chit would have been able to 
take steps to get a legal transfer ; bub, instead 
of objecting, they actually signed the record of 
the transfer as witnesses, It is ture that Po 
Chit did not get a legal title fo the lands, but, 
under the circumstances, respondents cannot 
be heard to deny his title and their suit 
must fail, 


As the respondents’ suit fails no question of 
the effect of Shwe Dun’s mortgage arises and 
his appeal must succeed, 


As for the question of Court-fees, it seems 
clear that the learned Judge of the Divisional 
Court misread the authorities to which he 
referred. The decision in the Allahabad case 
which was mentioned in the Chief Court’s 
General letter No. 5 of 1919 was to the effect 
that when entire holdings, that is, areas 
Separately assessed to revenue, or definite 
fractional shares of such separately assessed 
areas, are in dispute, then Court-fees are to be 
levied under section 7 (v) (0) of the Court- 
Fees Act, but where field plots or parts of 
field plots which are not separately assessed 
axe in dispute, then section 7 (v) (d) of the Act 
applies. In the present case the lands in 
dispute form an entire holding which is sepa- 
rately assessed to revenue, and, therefore, the 
provisions of section 7 (v)(b) apply and the 
Court-fees, so far as the lands are concerned, 
should have been assessed on five times 
the annual revenue, which was apparently 
Rs, 40-1-0. The costs will be caleulated 
accordingly in the final decree. 


The respondents’ suit is dismissed with 
costs throughout. 


K, S. D, Appsal accepted, 
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DIPCHAND DOWLATRAM V. FIRM OF PERMANAND OHIMANDAS 


SIND JUDICIAL COMMISSIONER'S 
COURT, 


FIRST Crvin APPEAL No. 1 oF 1922, 
December 8, 1921. 
Present:—-Mr, Kennedy, 3 .O, and Mr. Aston, 

AIC 


DIPCHAND DOWLATRAM—PLAINTIFE— 
APPELLANT 


versus 


Fira or PERMANAND CHIMANDAS— 
DEFENDANTS—~ RESPONDENTS. 
Court-Fees Act (VII of 1870), s. (iv)—Plainiiff, 


right of, to value relief.-Appeal against dismissal 
of suitPlaintiff, whether can vary valuation. 


Where there is no basis of cash valuation, the 
plaintiff can make an imaginary valuation subject 
to his paying an additional Court-fea on what may 
be ultimately found dua. 

Although the valuation placed by the plaintiff is 
not expectad to be exact it must bea reasonable 
valuation and not merely arbitrary or fanciful and 
the valuation in a plaint binds a plaintiff in a sub- 
sequent memorandum of appeal in the same manner 
and to the same extent as it binds the defendant. 


Kanji Mal v. Panna Lal, 28 Ind. Cas. 262; 7 P. R. 
1915; 15 P. L. R. 1916; Srintvasacharlu v. Perin- 
devamma, 33 Ind. Cas. 602; 80 M.L.J. 402; 80 M. 725; 
Samiya Mavali v. Minammal 98 M. 490 ; 10 M L. J. 
240 ; 8 Ind. Deo. (N.S) 744, followed. 


Sant Singh Y. Nathu Mal, 18 Ind. Caz. 480; 115 P. 
L. R. 1918; 94 P. W. R. 1918 ; distinguished. 

Appeal from the deoree of the Additional 
Judicial Commissioner, Sind. 


Mr, Kundanmal Dayaram, for the Ap- 
pellant. 
Mr, Tahiram Maniram, Amicus Curie. 


JUDGMENT, 


Aston, A. J. C.—The question for deci- 
sion is whether the plaintiff's memorandum of 
appeal is properly stamped. 

It appears that the valuation which the 
plaintiff placed on the relief which he sought 
when filing his suit was Rs. 2,000. 


The plaintiff’s suit was dismissed on the 
ground that the suif was nob maintainable ag 
framed. He has filed a memorandum of 
appeal against the decree dismissing his suit 
but in the memorandum of appeal he esti- 
mates the value of relief which he seeks at 
Bs, 200. 

Section 7 of the Court-Fees Act, 1870, lays 
down the method of computing fees payable 
in certain suits, 


“ This section, after providing that in suits 
for money, the amount of fees payable shall 
be according to the amount claimed, that in 
suits for maintenance and annuities, according 
to the value of the subject matter, which is 
stated to be ten times the amount claimed to 
be payable for one year, and that in suits for 
other moveable property having a market- 
value according to the market-value at the 
date of presenting the plaint, proceeds to deal 
with another kind of suit. 


There are suits for moveable property of 
no market-value, suits to enforce a right to 
share in joint family property, suits for a 
declaratory decree and consequential relief, 
suits for an injunction, suits for easements and 
suits for accounts. 


With regard fo such suits it is provided that 
the amount of fee payable shall be according 
to the amount at which the relief sought is 
valued in the plaint or memorandum of appeal, 


The reason for this provision seems obvious, 
It would be difficult for the Legislature to 
provide a method for computing the value of 
moveable property, which has no market- 
value, ofa rightto a share in joint family 
property, of a suit for a declaratory decree and 
consequential relief, of a suit for an injunction, 
of suits for easements and suits for accounts. 


In some of these suits, ¢g., for injunctions 
and easements there is no market-value by 
which to compute the valne of the relief 
sought, in others, eg., for a right to share in 
joint family property ib would require almost 
a suit itself to compute accurately the value 
of the relief sought. 


The Legislature, therefore, in the first ins-, 
tance has enacted that the fee payable is to 
be computed according to the amount at which 
the relief sought is valued in the plain} or 
memorandum of appeal, 


Section 7 (iv), however, proceeds. — 


“Tn all such suits the plaintiff shall state 
the amount at which he values the relief 
sought,” 

It has been held by this Court in Motiomal 
v, Melapbai that these words take away 
from the appellant, if he is not the plaintiff, the 
right whieh is conferred on him in the earlier 
part of the section, This case followed Kanji 


NG 


Vou, 79] 


INDIAN CASES 


583 


DIPCHAND DOWLATRAM v, FIRM OF PERMANAND CHMANDAS. 


Mal v. Panna Lal (1), Srinivasacharlu v. 
Perindevamma (2), and Samiya Mavali v. 
Minammal (3), in which the Court held that 
where the plaintiff had valued the relief pray- 
ed for under clause (iv), section 7 of the 
Court-Fees Act and has obtained a decree and 
the defendant appeals against the whole deeree 
he is bound by the valuation in the plaint, 


It seems to me to follow that although 
valuation placed by the plaintiff is nob expect- 
ed to be exact it must be a reasonable valua- 
tion and not merely arbitrary or fanciful and 
the valuation in a plaint binds a plaintiff in 

“a subsequent memorandum of appeal in the 
same manner and to the same extent as it 
binds the defendant, 

The Legislature could never have intended 
that the plaintiff should have an absolute dis- 
cretion to declare any value he liked, whether 
nominal or otherwise, when filing his plaint, 
and when filing his memorandom of appeal, 
and that the defendant should be fettered 
by mere whim or caprice of the plaintiff. 


The case of Sant Singh v. Nathumal (4), is 
relied on by the plaintiff-appellant. There 
the plaintiff valued his suit for purposes of 
jurisdiction at Rs. 1,100. The District Judge 
found that in a connected suit the plaintiff, who 
was then a defendant bad estimated his share 
at from Rs, 30,000 to Rs. 35,000 and ordered 
the plaintiff to pay enhanced Court-fee cal- 
culated on Rs. 80,000. The Punjab Chief 
Court held thatthe mere fact that the 
plaintiff as a defendant in another suit estimat- 
ed his share at Rs. 30,000 was hardly a 
§ufficient reason for assuming that he hoped to 
recover Rs. 80,000 in the suit in which he was 
plaintiff. The Court, however, concluded that 
the District Judge had authority to say that 
the “plaintiff's valuation of his relief was 
unreasonably low and should be enhanced. 


Similarly, in a case in this {Court, viz, 
Chandumal v, Kissomal, where the plaintiff 
had valued the relief sought at Rs, 600 in the 
plaint and affixed a Court-fee stamp of Rs. 10 


(1) 28 Ind Cas. 962; 7P. R. 1915;16 P. D.P. 
1916. 


(a) 98 Ind. Oas. 602 ; 89 M. 796; 30 M. D. J. 402. 
(8) 28 M. 490 ; 10 M. L. J, 240 ; 8 Ind. Deo. (N. 8.) 


744. 
(4) 18 Ind. Cas, 480; 115 P. L. R. 1913; 94 P. W. 
R. 1948. 


only on the memorandum of appeal. The 
ground on which this Court held that the 
memorandam of appeal was properly stamped, 
was not that ib was within the plaintiff’s 
discretion to vary his valuation of the relief 
sought in the memorandum of appeal, but 
because the relief soughtin the appeal was 
substantially less than that sought in the Trial 
Court since he was not appealing against the 
whole decree, some important issues having 
been found in his favour. 


In the present case the plaintiff is appealing 
against the whole decree and the only reason 
given for the stratling depreciation of the value 
at which plaintiff estimates the relief sought, 
viz., from Rs, 2,000 to Rs. 200 is that the 
plaintiff is somewhat impressed by the allega- 
tions in the written statement, 


This does not appear to me to be a sufficient 
ground to justify a departure from the valu- 
ation made by the plaintiff when he filed his 
suit, 


I would accordingly hold that the memo- 
randum of appeal is insufficiently stamped, and 
that the amount at which the relief sought is 
estimated should be the same as that stated in 
the plaint, viz. Rs, 2,000. 


Kennedy, J.C.—There is a question whe. 
ther the memorandum of appealis properly 
stamped, and I concur that the present me- 
morandum of appeal is inadequately stamped, 
The plaintiff (now the appellant) brought a suit 
against the firm of Permanand for dissolution 
of partnership, and recovery of balance due to 
him on taking the accounts, estimating that 
there would be Rs, 2,000 due to him, The 
suit was rejected on the ground that he was 
not a partner of the firm of Permanand, but of 
an individual member of the firm, Against that 
judgment and decree he is now appealing, 
He has claimed now (altering his valuation) 
and has estimated the value of his claim to be 
Rs, 200. 


The question, therefore, is whether in the 
present instance the appollant-plaintiff having 
once valued his relief at Rs, 3,009 and having 
had his claim totally rejected on a ground 
which has nothing todo with the valuation 
of his claim is at liberty to change that 
valuation in appeal. I am of the opinion that 
he is not. 


584 


BABBAN PANDAY V. LACHHMAN UHAUDHRI 


The matter isisomewhat difficult. It seems 
to me the principle applied is merely this. 
Where there is no basis of cash valuation, 
the plaintiff can make an imaginary valuation 
subject to his paying an additional Court-fee 
on what may be ultimately found due. Ib is 
possible that not only in the plaint, but also 
in the memo. of appeal, the condition of 
the plaintiff ’s case might be such as it may 
be such as it may be impossible for him to 
estimate what would come to him if his appeal 
were successful, Butin the present case I 
cannot see the appellant is in that predicament, 
As matters stand at present, there is a finding 
against him by which he is declared not enti- 
tled to recover & fixed sum of Rs, 2,000 from 
fhe respondents. And that judgment he is 
attempting to setaside. It does not seem, 
therefore, that he can actually assert that his 
claim and appeal is not capable of being esti- 
mated at a cash vale, It is for a similar 
reason that a defendant-appellant has not the 
same option as is in such cases conferred on 
the plaintiff-appellant of putting an imaginary 
value on the subject-matter of appeal, Be- 
cause in the case of the defendant who is an 
appellant there of course must be a decree 
against him for a particular sum of money 
It could not have been intended that where 
there is a deeree refusing the plaintiff a 
particular sum of money, he should be allowed 
to estimate his claim at any fanciful figure 

that appears proper to him. 

I think, therefore, the plaintiff-appellant 
should stamp on Rs. 2,000. Stamp to be 
paid within three weeks. 

K. 8, D. 


ALLAHABAD HIGH COURT. 


SECOND CIVIL APPEAL No. 1071 oF 1922, 
November 30, 1923. 


Present:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 
BABBAN PANDAY— PLAINTIFER— 
APPELLANT 
versus 
LACHHMAN CHAUDHRI AND ANOTHER 
DEFENDANTS— RESPONDENTS, 


Pre-emption—Cuctom, proof of —Wajib-ul-arz, en- 
iry in, value of—Later ond earlier wajib-ul-arzes— 
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Wajib-ularz of Settlement of 1885 in Basti and 
Gorakhpur Districts—Presum plion—Lapse of custom. 


The Courts ought, in dealing with tha question of 
the existence of a custom of pre-emption, to begin 
with the last record, If the last record contains a 
record of a custom of pre-emption, a similar custom 
set out in earlier wajib-wl-arzes is corroborative evi- 
dence. It is not proper to staré with the earliest 
wajib-ul-arz and to consider whether it was possible 
that a custom could have grown up by that time 
and then to proceed to consider subsequent wajib-ul- 
arses. The proper starting point is the last wajib-ul- 
ars. [p. 685, ool. 1.] f 


In the Gorakhpur and Basti Settlement rules relate 
ing to the Settlements which were made about the 
year 1885 the Board of Revenue issued special in- 
structions regarding the preparation of a record of 
a custom of pre-emption. [p. 685, col. 1.] 


Settlement Officers were directed to record a custom 
of pre-emption when the proprietors, (being other 
than Muhammadan proprietors) expressly demanded, 
that a note of the custom should be made and further, 
proved conolusively, that the custom existed There- 
fore, where a wajib-ul-ars prepared under the instruo- 
tions contains a statement that a custom exists it 
must be assumed that the necessary proof was forth- 
coming before the Settlement Officer before that 
record was made—in other words, that there was 
proof which conclusively satisfied the Settlement 
Officer of the existence of the custom. [p. 585, ool. 1.] 


Itis not correct to say that ifitis shown that 
certain property in the course of time becomes the 
exclusive property of an entire family any custom 
relating to pre-emption must necessarily lapse. The 
true doctrine is that if the custom of pre-emption 
exists and if it so happens that the proparty to which 
it relates eventually comes into the hands of a single 
individual proprietor the custom is thera and then 
extinguished. [p. 585, ool. 2,] 


Appeal from a decree of the First Additional 
District Judge, Gorahkpur, dated the 20th of 
April 1922, 


Mr, St, O. Thompson, for the Appellant, —~ 
Mr, N. Upadhiya, for the Respondents, 


JUDGMENT.—We cannot maintain the 
judgments of the Courts below in this case, 
We think that the plaintiff was entitled to 
succeed and thab if was established that a 
custom of pre-emption exists, 


The plaintiff brought into Court extracts 
from the wagib-ul-arzes of 1833, 1860 and 
1885 and he also claimed to have in support 
of his case a decree in which the right of 
pre-emption had been recognized. 


S 
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Clearly, it lay heavily on the defendants to 
rebut this evidence led on behalf of the 
plaintiff. 


We have had a number of these Basti cases 
before us recently and it seems to us that the 
position regarding these wijib-wl-arzes in Bas- 
ti aod Gorakhpur is not properly appreciated 
by the Courts there. 


It was brought to the notice of the learned 
Judge of the Court below in this case that the 
waji)-ul-arz prior to the year 1885 was a 
document of special importance. 


We have in other cases found it necessary 
fo draw attention to the fact that in the Go- 
rakhpur and Basti Settlement rules relating to 
the Settlements which were made about the 
year 1885 the Board of Revenue issued spe- 
cial instructions regarding the preparation of a 
record of a custom of pre-emption. 


Settlement Officers were directed to record 
a custom of pre-emption when the proprie- 
tors, (being other than Muhammadan proprie- 
tors) expressly demanded, that a note of the 
custom should be made and further, proved 
conclusively, that the custom exists. It 
seems to us, therefore, that when we find in a 
wajib-ul-arz prepared under these instruotions 
a statement that a custom exists if must be 
assumed that the necessary proof was forth- 
coming before the Settlement Officer before 
that record was made—in other words, that 
there was proof which conclusively satisfied 
the Settlement Officer of the existence of the 
custom, 

It is in our opinion a mistake to treat these 
documents in the way in which the Courts 
below seem to treat them. We ought, in 
dealing with the question of the existence of 

. custom, to begin with the last record. In 

This instance, the record was prepared in 
1885. If it is proved that records of custom 
are seb out in the earlier wajib-ul-arges of 
1860 and 1833, that is, corroborative evidence. 
It is not proper to start with the wajib-ul-arz 
of 1833 to consider whether it was possible 
that a custom could have grown up by that 
time and then to proceed to consider subse- 
quent wajib-wi-arzes. The proper starting 
point is the last wajib-wl-are, 

We have it, therefore, that there is a very 
strong presumption here in favour of the 
existence of custom and it remains to be seen 
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what evidence was forthcoming by way of 
rebuttal. We disagree entirely with the view 
as to the evidence relating to the history of the 
village which has been taken by the Court 
below. It seems to be clear on all hands that 
this was one of those numerous villages in 
which there was a superior proprietor and a 
number of inferior proprietors called birtyas, 
It would seem that in the earlier short term 
Settlements which were made before the first 
Regular Settlement came to be made under the 
Regulation of 1833, the revenue engagements 
were taken from the superior proprietor, A 
reference to the Gazetteer shows that in the 
earlier days of the British Administration bhis 
was the policy of the Government. Later on, 
however, that policy was changed and the 
practice sprang up of taking the revenue 
engagement from the inferior properietor or 
birtya and providing for the rights of the 
superior proprietor by declaring that a certain 
amount of malikana shall be payable to him. 


This is what has happened in the present 
case. It appears that in the year 1837 a 
certain petition was putin by a member of a 
family residing in this village. He repre- 
sented that he himself and his co-sharers had 
been birtyas in this village and had been in 
possassion since the time of the Nawab Wazir 
of Oudh, that is to say, since before the 
year 1800. 


The object of this petition was to obtain 
the revenue engagment, the birtyas apparently 
desiring, that the settlement should be made 
with them and not, as heretofore, with the 
superior proprietor. There is nothing what- 
ever in this petition to indicate that it 
was impossible in any way that a custom of 
pre-emption should have grown up by that time 
or subsequently. It is not correct to say that 
if it is shown that certain property in the 
course of time becomes the exclusive property 
of an entire family any custom relating to pre- 
emption must necessarily lapse. The true 
doatrine is that if the custom of pre-emption 
exists and if it so happens that the property to 
which it relates eventually comes into the 
hands of a single individual proprietor the cus- 
tom is there and then extinguished. That, 
however, is not the case here for, as we have 
pointed out, in the application which was 
made in the year 1837 the applicant stated 
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that there were other people who were co- 
sharers with himself, 


On all hands, therefore, it is clear that the 
very strong presumption in favour of the exis- 
tence of custom which is to be based upon the 
wajib-ul-arz prepared in the year 1885 has 
not, in any way, been overturned by the 
evidence of the history of the village. The 
case to our mind is a perfectly clear one, and, 
as we have said, we must hold that the exist- 
ence of the custom should, on this evidence, 
have been held to be established. 


There remains the question of the gon- 
sideration. It is stated in the sale-deed that 
the property was being sold for the sum of 
Rs. 2,999. The allegation of the plaintiff was 
that the true consideration was only Rs. 1,100. 


The Gourt of first instance found on this 
issue that the genuine consideration for the 
sale was a sum of Rs. 1,647 only. 


When the plaintiff went in appeal the ques- 
tion of consideration was raised again, but, in 
view of the finding to which the learned Judge 
came regarding the existence of the custom, he 
did not consider it necessary to decide this 
issue. It will now be necessary for us to remit 
an issue to the learned District Judge asking 
him to find the true consideration for the sale 
now sought to be pre-empted, No further evid- 
enee will be taken. The finding of the learned 
Judge ought to be returned to us with as little 
delay as possible, and ten days from the date 
of the receipt of the learned Judges finding 
will be allowed to the parties to file objections. 


Z, K, Issue remitted. 


CALCUTTA HIGH COURT. 
Crvin RULE No. 867 or 1923. 
Mareh 10, 1924. 


Present —Mr. Justice Subrawardy 
and Mr. Justice Chotzner. 


KABIR-UD-DIN MONDOL AND ANOTHER 
DECREE-HOLDERS— PETITIONERS 
versus 
ENTAJ MONDOL AND OTHERS— 
JUDGMENT-DEBTORS—OPPOSITE PARTY, 


Civil Procedure Code (Act V of 1908). ss. 115, 151,152 
Decree not in conformity with judgment Application 
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jor amendment—Proper remedy—Court, inherent 
power of —Order refusing amendment —Revision— High 
Court, whether will interfere. 


Where the decree is not in conformity with the 
judgment, an application for review of the judgment 
id not the only remedy. Seotions 151 and 153 of the 
Uode of Civil Procedure give the Court ample juris- 
diotion to correot mistakes, to pasa such orders in 
the exercise of the inherent power vested in the Court 
as may be necessary for the ends of justice, or to 
prevent abuse of the process of the Court. 


The inherent power of the Court vested in it by its 
own constitution is not limited to seotiong 151 and 
162 of the Civil Procedure Code. 


An order dismissing an application under sections 
161 and 162, Civil Procedure Code amounts to 
a refusal on the part of the Court to exercise juris- 
diotion vested in it by law and the High Court oan 
set it aside in revision under section 115, Civil Pro. 
cedure Code. eer 


Civil rule in the matter of the order. dated 
the 28th April 1923 in Mis. Case No. 3 of 1928 
(amendment of decree) arising out of mort- 
gage suit No. 195 of 1912 of the Munsif, 2nd 
Court, Katwa (Burdwan). 


Babu Prokash Chandra Majumdar, for the 
Petitioner. 


Babu Baranashibasi Mukerjee, 
posite Party. 


JUDGMENT.—This Rule is directed 
against an order of the Munsif of Katwa, 
dated the 28th April 1923 refusing an ap- 
plication by the petitioner for amendment 
of the final deoree in a mortgage-suit. 
The learned Munsif suggested that the pro- 
per remedy of the plaintiff was to apply 
for a review of the judgment and dismissed 
the present application which purported des 
have been made under sections 151 and 1525 
Civil Procedure Code, on the ground that 
the decree sought to be amended was not 
in conformity with the judgment. In the 
preliminary decree thirteen persons had been 
named as defendant againsts whom the decree 
was obtained. There was an appeal and 
on appeal there was some modification 
made by fhe Appellate.Court. In the final 
decree only the names of four of the de- 
fendants appeared as judgment debtors, these 
are defendants Nos. 1, 3, 4 and 5. The 
learned Munsif has based his opinion that 


for the Op- 
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the present application under section 151 
or section 152 was not maintainable main- 
ly on two facts noticed by him. In the 
first place, he says that there is no cleri- 
cal mistake in the final decree as the return 
of notices shows that only the names 
of those on whom notices of final decree 
were served were entered in the decree, 
This statement of fact is not correct. 
We have been taken through the record and 
we find that there is proof of services on af 
least eleven of the defendants. All the defend- 
. ants were mentioned in the preliminary decree 
except defendants Nos, 2 and 7. The other fact 
on which he relies is that in the application 
for final decree the plaintiff stated the names 
of only those defendants who were principal 
defendants. This algo is not correct. The 
application has been placed before us and 
we find that the plaintiff named no less 
than thirteen judgment-debtors therein, These 
facts have not been controverted by the 
learned Vakil for the opposite party, That 
being, so, clearly, this is a case in which the 
deoree is not in conformity with the judg- 
ment. The order passed on the application 
for final deoree made by the petitioner 
is in theseterms: “Service of notice prov- 
ed. An affidavit filed in support of the peti- 
tion stating that the decretal amount has 
not been realised from defendants. Time of 
grace expired. No objection put in: ordered the 
decree be made final with costs,’ We have 
observed that the application for final decree 
mentioned thirteen judgment-debtors and the 
order passed by the Court upon it purported 
to pass final deoree against all the judg- 
ment-debtors. We do not consider that the 
plaintiffs only remedy is to apply for a 
review of judgment. Sections 151 and 152, 
Civil Procedure Code, give the Court ample 
jurisdiction to correct mistakes like the 
present, fo pass such order in the ezer- 
cise of the inherent power vested in the 
‘Court as may be necessary for the ends 
of justice, or fo prevent abuse of the 
process of the Court, We may remark that 
the inherent power of the Court as vested in 
if by its own constitution is not limited to 
sections 151 and 192, Civil Procedure Code, See 
the cases of Brijratan v. Joynarain (1) and 


wae 28 Ind Oas. 419 ; 20 C. Ta, J. 18; 18 C, W. N. 
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Harmanage Singh v. Ram Gopal Achari (2). 
We think that the present case is one in 
which the Court should amend the decree. 


It has been argued by the learned Vakil 
for the opposite party that we have no jurisdic- 
tion to interfere with the order passed by the 
Court below under section 115, Civil Pro- 
cedure Code. The effect of the order com- 
plained against is that the lower Court 
has refused jurisdiction which it undoubtely 
had under sections 151 and 152, Civil Proce- 
dure Code. We think that the result of the 
order passed by the lower Court is likely to 
cause sericus injury to the petitioner, We, 
therefore, hold that the order of the Court 
below should be set aside and that Court 
should be directed to dispose of the peti- 
tioners’ application according to law, The 
opposite party will be entitled to take such 
objection as they may be advised to take 
at the time of the disposal of this applica- 
tion. In the circumstances of this case, each 
party will bear his own costs of this Rule, 
The Rule is made absolute on the above 
terms. 

M, B, 

K. 8, D. 

(1) Tlnd. Cas. 876; 870. 649, 


Rule made absolute. 


pai 


ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL No, 135 oF 1924, 
February 28, 1924. 

Present :—Mr. Justice Sulaiman, 


CHAUDHRI HAR SARUP-—-DEFENDANT— 
APPELLANT 
VETSUS 
BRIJNANDAN LAL AND OTHERS— 
PHAINTIFFS-—-RESPONDENTS, 


Agra Tenancy Act (II of 1901), ss. 4 (5), 19~Tenant, 
whether includes rent-free grantee—Rent-free grantee, 
gjectment of ~Suit, whether cognizable in Revenue 
Court—Proper remedy. 


Under section 4, sub-clause (5) of the Agra Tenan- 
oy Act, a tenant does not include a.rent-free grantee. 


If, therefore, rent-free grantee has been wrong- 
fully ejected by the zemindar no suit under seo- 
tion 79 of the Agra Tenancy Actoan be brought 
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in the Revenue Court. The only remedy open to 
the rent-free grantee is to sue in a Civil Court. 


Second appeal against the decree of the 
Subordinate Judge, Muzaffarnagar, dated the 
1st November 1923, < 


Mr. M. A. Aziz, for the Appellant, 


JUDGMENT .—-The only point raised in 
this case is that the present claim is bared by 
the principle of res judicata, The plaintiffs 
claimed to be the doblidars of the plot in dis. 
pute. Mr, Aziz admits that ‘doblidar is the 
local name for a rent-free grantee, Previous 
to this suit the plaintiffs had brought a suit 
in the Revenue Court against the defendant 
alleging that the defendant was their tenant, 
The Revenue Court held that the defendant 
was not the plaintiffs’ tenant at all and 
directed that the plaintiffs should sue the 
defendant for possession in the Civil Court. 
The only point on which the judgment of the 
Revenue Court is conclusive is that no rela- 
tion of landlord and tenant subsisted between 
the parties. That judgment did not decide as 
to whether or not the plaintiffs were the rent- 
free grantees, 


In the present civil suit the plaintiffs in no 
way tried to get round the finding of the 
Revenue Court that there was no relation of 
landlord and tenant between the parties. 
They claimed to be rent-free grantees and not 
tenants, nor do they allege that the defendant 
is their tenant. I do not, therefore, see how 
any question of res judicata arises in this case. 
I may note that, under section 4, sub-clause (6), 
of the Agra Tenancy Act, a tenant does not 
include a rent-free grantee, It follows, there- 
fore, that if a rent-free grantee has been wrong- 
fully ejected by the zemindar no suit under 
section 79 of the Agra Tenaney Act can be 
brought in the Revenue Court. The only 
remedy open fo a rent-free grantee is, therefore, 
to sue in a Civil Court. I am accordingly of 
opinion that this appeal is without any force. 
I dismiss it under O, XLI, r. 11 of the Code 
of Civil Procedure, 


K. S. D. Appeal dismissed. 


CALCUTTA HIGH COURT. 


APPEAL FROM ORIGINAL DECREE No. 129 
OF 1921, 


February 27, 1924. 


Present :—Mr. Justice Newbould and 
Mr, Justice Ghosh. 


JNANENDRA NATH ROY CHAUDHURY 
AND OTHERS— PLAINTIFFS —APPELLANTS 
Versus 


RAM RANJAN BANERJI AND orHERs— 
DEFENDANTS— RESPONDENTS, 


Hindu Law—Alienation—Widow gift by— Consent 
of reversioners, effect of ~Surrender. 


Alienation by a widow with the consent of rever- 
sioners can ouly be looked on as affording avidanoe 
that the alienation was under circumstances which 
rendered it lawful and valid; or, in other words, the 
consent of the reversioners affurds presumptive evid- 
ence that the alienation by the widow was for 
legal necessity. This presumption cannot arise in 
the case of s gift by the widow in favour of a 
stranger and it cannot possibly be held to be evidence 
of alienation for value for purposes of necessity. 


Rangasamt Gounden v. Nachiappa Goundan, 50 Ind. 
Gas. 498; 46 I. A. 72; 42 M. 528; 36 M. L. J. 498 5 17 
A, L. J 536; 290. L. J. 589: 21 Bom L. R. 640; 28 0, 
W. N. 777; (1919) M. W. N. 262; 26 M. L. T. 5; 10 D, 
W. 105 (P. O.); followed. 


The surrender by a widow of her widow's estate can 
only be made in favour of the next reversionar. It 
the widow makes a gift of her husband's property 
in favour of a stranger und if the reversioner has con- 
sented to the gift being made such consent by the 
reversioner cannot be held to have confeired any 
title on the stranger beyond the life-interest of the 
widow. : 


-A0 


Appeal against the decree of the Subordinate 
Judge, Murshidabad, dated the 15th March 
1921. 

Babu Dwarkanath Chakrabarty, (with him 
Babu Kali Kinkar Chakraburty and Gopendra 
Nath Das), for the Appellants. 

Babu Mohendra Nath Roy (with him Babus 
Dinesh Chandra Roy, Deva Prasad Ghosh and 
Krishna Lal Banerji), for the Respondents, 


JUDGMENT.— This appeal is by the 
plaintiffs for the recovery of possession of cer- 
fain immoveable properties after declaration of 


~ 
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title. These properties originally belonged to 
one Gagan Chandra Roy Chowdhury who died 
in 1857 leaving a widow Kritarthamoyee Debi 
and a daughter by a predeceased wife Rangini. 
Rangini was married to one Chandra Sekhar 
Banerjee who resided in the house of his 
father-in-law. Kritarthamoyee made a gift of 
all the properties left by her husband Gagan 
in favour of Chandra Sekhar by a deed, dated 
the 4th January 1866, At that time the next 
reversioners of her busband’s estate were 
Rangini who, if she survived the widow, would 

yset a woman's estate, and Bishnu Chandra 
Banerjee who was the daughter’s son of 
Gagan’s great-grand-father. Rangini died 
sometime after the execution of the deed of 
gift and Chandra Sekhar apparently remained 
in possession of the property. On the 16th 
December 1891 Bishnu Chandra along with 
another person named Surendra Lal Roy 
Chowdhury executed a deed of release called 
a Nadabi Ekrar in favour of Chandra Sekhar 
with regard to those properties relinquishing 
their interest, and on the same day two docu- 
ments were executed by Chandra Sekhar, one 
in favour of Bishnu Chandra and the other in 
favour of Surendra Lal giving some properties 
to those:persons, Surendra was an agnatic rola- 
tive of Gagan Chandra Roy Chowdhury Kri- 
tarthamoyee died on the 14th February 1919, 
Bishnu Chandra had predeceased her. The 
present plaintiffs have brought the suit out of 
which this appeal arises for recovery of the 
properties left by Gagan on the allegation that 
they are the next reversionary heirs after the 
death of Kritarthamoyee, These plaintiffs are 
the sons of Surendra Lal Roy Chowdhury who 
died in October 1918. The defendants are the 
sons of Chandra Sekhar Banerjee by another 
wite whom he had married after the death of 
Rangini and grandsons. The defendant No. 6 
is the heir of Bishnu Chandra Banerjee and 
defendant No. 7 is the transferee from defend- 
ant No. 6. 


The'suit has been dismissid by the Subordin- 
ate Judge and the plaintiffs have preferred this 
appeal. It is not questioned that the present 
plaintiffs are the reversionary heirs of Gagan 
after the death of his widow Kritarthamoyee. 
The only question that has been argued and 
which requires consideration in this case is, 
what is the effect of the transactions we have 


already referred to with regard to the interest, 
of the plaintiffs, 


It is contended on behalf of the plaintfis 
that Kritartbamoyee’s deed of gift in favour of 
Chandra Sekhar Banerjee could not give a 
complete title to the donee so as to affect. tha 
interest of the plaintiffs, It is urged that ab 
that time Rangini, the daughter, was alive and 
she was no party to this transaction, The 
subsequent affirmation of the transaction by 
Bishnu and Surendra in 1891 cannot confer a 
good title on the aliance, and in any case a 
transfer by a widow with the concurrence of 
the then expectant reversionary heirs only 
raises a presumption that the transfer by the 
widow was for legal necessity, and as in the 
present case the transfer was only by way of 
gift the defendants cannot rely on any such 
presumption in this case, and the plaintiffs are, 
therefore, entitled to succeed. The appellants 
rely mainly on the principle laid down in the 
case of Rangasami Goundan v. Nachiappa 
Goundan, (1) decided by the Privy Council. 

It is contended on behalf of the respon- 
dents that Chandra Sekhar acquired a good 
title by the transaction, and it is objected on 
their behalf that the question of Rangini hav- 
ing been alive at the time of the gift by 
Kritarthamoyee should not be allowed to be 
raised here as ib was not raised in the Court 
below and, therefore, the defendants did not 
adduce any evidence that the deed of gift by 
Kritarthamoyee was in concurrence with that 
lady, and it is pointed out that Rangini was 
an attesting witness to the deed of gift. It 
is further urged that Bishnu Chandra Baner- 
jee who was the next male reversionary heir of 
Gagan in 1866 had consented fo the deed of 
gift being executed in favour of Chandra 
Sekhar at that time, as if appears from the 
recitals contained in the deed of release exe- 
cuted by Bishnu and Surendra. On these 
facts it is contended that the gift in favour of 
Chandra Sekhar was made by the widow 
with the consent and concurrence of all the 
next reversioners and, therefore, ib conferred a 
valid title to Chandra Sekhar and the plaint- 
iffs cannot, therefore, claim any interest to 
the property. Reliance has been placed on a 


(1) 50 Ind, Oas. 458; 46 I. A. 72; 42 M. 528; 86 
M. L. J. 498; 17 A. L. J. 686; 29 0. L. J. 589; 21 Bom. 
L. R. 640; 28 0. We N. 777; (1919) M. W. N. 262; 26 
M. L. T. 6; 10 L. W. 105 (P.O). 
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certain passage in the case of Rangasami 
Goundan v. Nachiappa Goundan (1) on behalf 
of the respondents. The passage on which 
they rely, which is at page 80 of the 
report in the Indian Appeals, runs thus :— 
“The surrender once exercised in favour 
of the nearest reversioner or reversioners 
the estate became his or theire and it was 
an obvious extension of the doctrine to 
hold that inasmuch as he or they were in 
title to convey to a third party, ib came to the 
same thing if the conveyance was made by 
the widow with his or their consent.” It is 
contended that the act of the widow should be 
considered as a surrender in favour of the next 
reversioner, and the consent of the next rever- 
sioner to the deed of gift should be taken as a 
conveyance by the next reversioners in favour 
of the donee, That can hardly be a proper 
view of the transactions, The widow did not 
surrender her estate to the next reversioner, 
She made a gift in favour of a stranger. The 
surrender by a widow of her widow’s ‘estate 
can only be made in favour of the next rever- 
sioners, and even if ib be assumed that the 
reversioners had consented to the gift being 
made by Kritarthamoyee, we have to consider 
the effect of such consent, The principle laid 
down in Rangasami Goundan’s case (1) and the 
other cases decided by the Privy Council is 
that alienation by a widow with the consent 
of reversioners can only be looked on as afford- 
ing evidence that the. alienation was under 
circumstances which rendered it lawful and 
valid; or, in other words, the consent of the 
reversioners affords presumptive evidence that 
the alienation by the widow was for legal 
necessity. This presumption, however, cannot 
arise in the present case. Their Lordships 
observed in Rangasami Goundan’s case (1) at 
page 85 of XLVI Indian Appeals: “ Being a 
deed of gift it cannot possibly be held to be 
evidence of alienation for value for purposes of 
necessity.” The case is the same here, The 
consent of the reversioners then to the aliena- 
tion made by the widow in this ease cannot be 
held to have conferred any title on Chandra 
Sekhar beyond the life interest of the widow 
Kritarthamoyes. After the death of Kritar- 
thamoyee the plaintiffs would be entitled to 
the property left by Gagan. It is hardly neces- 
sary to point out that the plaintiffs are not 
affected by the acts of their father Surendra 
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as they do not claim under him. They claim 
in their own right as heirs of Gagan. There 
is nothing, therefore, in this ease whieh can 
prevent them from obtaining a decree. 


The appeal is allowed and the suit is de- 
creed. The title of the plaintiffs to all the pro- 
perties left by Gagan is declared. The plaint- 
iffs would be entitled to mesne profits from 
the date of the death of Kritarthamoyee up to 
the date of delivery of possession, 

The plaintiffs will get their costs as against 
the defendants in this Court and in the Court 
below, 

M. B. 

K. 8. D. 


Appeal allowed. 


ALLAHABAD HICH COURT. 
First CIVIL APPEAL NO. 373 oF 1921. 
April 8, 1924. 


Present :—Mr. Justico Mukerji and 
Mr. Justice Dalal, 


RAM CHANDER AND ANOTHER— 
DEFENDANTS—APPELLANTS 
Versus 


Musammat BHAGWATI ALIAS BHAG- 
WAN DEI AND ANOTHER—PLAINTIFFS AND 
LACHHMI NARAIN ALIAS LACHHMAN 
DAS AND OTHERS—DEFENDANTS-—~ 
RESPONDENTS, 


Transfer of Property Act (IV of 1882), s. 86 (1) (g)— 
Sale—Covenant to indemnify vendee on loss of prop- 
riy-—Statutory coeunant, whether excluded, er a) 


Plaintiffs purchased certain property from the de- 
fendants under a deed whioh recited that if any por- 
tion of the property was lost as a result of a claim by 
any encumbrances, the vendors would indemnify 
the vendses to the extent of the loss suffered. Bub- 
sequently, on a deorea for sale being obtained by a 
mortgagee of the property, the plaintifis had to pay 
a large sum of money to avoid sale. They then 
brousit a suit to recover the amount from thè deten- 

anta iame 


Held, (1) that the express covenant by the vendee 
to pay a proportionate amount if any portion of the 
property was lost on account ofaclaim on a prior 
encumbrance, excluded the statutory covenant to be 


~i. 
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found in section 56 (1) (g) of the Transfer of Property 
Aot ; 


(2) that inasmuch as the parties substituted a writ. 
ten contract for the statutory contract they could not 
now throw away the written contract and rely on the 
statutory contract ; 


(8) that as no portion of the property had passed 
out of the hands of the plaintiffs-vendees, they wera 
not entitled to recover the amount claimed. 


First appeal from the decree of the Subor- 
dinate Judge, Aligarh, dated the 16th June 
1921. 

* Mr. P. L, Banerji, for the Appellants. 


Messrs, N, P. Asthana and Panna Lal, for 
the Respondents. 


JUDGMENT —The sole question involv- 
ed in this appeal is the interpretation of a 
clause of the sale-deed. 

The facts are these:—The predecessors-in- 
title of the plaintiffs obtained a sale-deed 
from some of the defendants and the pre- 
decessors-in-title of others on 24th January 
1907 for a sum of Rs, 6,500. It was stated 
in the sale-deed that the property was 
subject to only one encumbrance of Rs, 4,000. 
It was further stated that there was no 
other encumbrance, and if any party either as 
a co-sharer or a8 an encumbrancer laid a 
claim and if, as the result of sucha claim, 
any portion of the property was lost, the 
vendors would indemnify the vendees to 
the extent of the’whole of the purchase- 
money in case the whole of the property was 
lost, or in the case of a partial loss, to the 
extent of a proportionate amount of the 
purchase-money. 

What heppened later on was this: A 
certgin lady, Musammat Parbati, brought a 
suit for the recovery of a large sum of money 
by sale of the property sold on foot of a mort- 
gage, dated 8rd December 1882. It is stated 
in one of. fhe grounds of appeal, and it is not 
denied by the other side, that the suit was 
dismissed by the Court of first instance on the 
ground that this ancient mortgage had been 
paid off.'On appeal, however, this Court held 
that the mortgage subsisted anda decree was 
made for sale of the property. The result was 
that the plaintiffs had to pay a large sum of 
money amounting to Rs. 13,000 and odd, 
They, accordingly, instituted the suit out 
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of which this appeal has arisen for the re- 
covery of the amount paid by them with inter- 
est and interest pendente lite. 


For the defendants it was urged in the 
Court below, and if is urged in this Court, 
that the vendees took an express contract in 
place of the statutory contract to be found in 
section 55 (1) (g) of the Transfer of Property 
Act and that they are not entitled to recover 
anything, 

As we have stated, the sole question for 
determination is whether the express contract 
in the sale-deed excludes the statutory con- 
tract mentioned above. 


We have already stated what the contract 
was. The contract has been translated in 
the paper book as follows :-— 


“We, our heirs and representatives have no 
sort of claim or title left to the property sold. 
Tf, God forbid, any person comes forward as 
partner or co-sharer and brings a claim, or if 
an encumbrance, etc., is found in respect of 
the whole, or part of the property sold, 
and asa result of the claim the property 
passes out of the possession of the vendees, 
we, the vendors shall, under that ciroum- 
stance, pay to the vendees aforesaid the con- 
sideration of this sale-deed to the extent the 
property sold passes out of their possession, 
together with the costs which may be incurred 
by them.” 


There can be no doubt that, at the time of 
the sale contract, the question did arise as 
to what would happen if a prior encumbrance, 
not mentioned in the sale-deed, was discover- 
ed. There can be no doubt that the parties 
tried to solve the question. It was agreed 
that the vendors would pay a proportionate 
amount, not exceeding the total sale price, if 
any portion of the property was lost on account 
ofa claimon a prior encumbrance, It ap- 
pears to us that this express covenant exclud- 
ed the statutory covenant already refer- 
red to. It has been urged on behalf of 
the plaintiffs-respondents that the parties 
really did not contemplate the position 
which has now arisen, that is to say, 
they did not contemplate that there would be 
a decree for sale under a prior encumbrance 
and the vendees would pay off that mortgage. 
But, in our opinion, this and many other con- 
tingencies could have arisen on account of a 
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prior encumbrance, For example, a prior 
encumbrance might have been by way of con- 
ditional sale. It could have been argued with 


equal force, that such a contingency was not } 
But we have í 


contemplated by tbe parties. 
clearly in the sale-deed, the covenant that in 
the case of a prior encumbrance being dis- 
covered what would bappen. The parties 
substituted a written contract for the statu- 
tory contract and, in our opinion, they cannot 
throw away the written contract and rely on 
the statutory contract. 


The result is that, in the circumstances 
that bave happened, the plaintiffs are not 
entitled to any relief at all. No portion of 
the property bas passed out of the hands of 
the vendees ; therefore, the circumstances in 
which alone they could claim damages have 
not arisen. 


Tt seoms to us that the vendors never con- 
templated that they would be called upon to 
pay anything more than the purchase price, 
This clearly shows that they never contem- 
plated that they would be called upon to pay 
such a large sum as has been claimed. 


The result is that we sot aside the decree 
of the Court below and dismiss the suit of the 
plaintiffs with costs in both Courts. The 
costs in this Court will include Counsel’s fees 
on the higher soale. 

N. A. 


K, S. D. Appeal accepted, 


PRIVY COUNCIL. 
APPEAL FROM THE MADRAS Hie Court, 
November 26, 1923. 


Present —Lord Dunedin, Lord 
Phillimore, Sir John Edge and 
Mr. Ameer Ali. 


MALIREDDI AYYAREDDI—APPELLANT 
versus 
ADUSUMILLI GOPALAKRISHNAYYA 
AND ANOTHER—RESPONDENTS, 


Transfer of Property Act (IV of 1882), s. 101—Mort- 
gages, several Payment of earlier mortgage by owner, 


| ag his vendor; 


a 


effect of—Priovity charge, whether kept alive~P re- 
sumption. 


In India, where thera are several mortgages on a 
property, the owner of the property subject to the 
Mortgage may, if he pays off an earlier charge, treat 
himself as buying it and stand in tha same position 
or, to put it in another way, he may 
keep the incumbrance alive for his benefit and thus 
come in before a later mortgagee. Where there is no 
indication to the contrary, it must be presumed that 
the owner intended to keep alive the pravious charge 
if it would be for his benefit. 


Gokaldas.Gopaldas v.Puranmal Premsukh Das,11 I. 
100. 1085; A. 126; 8 Ind. Jur. 896; Sar. P. O. J. 648: 5 
Ind. Deo (N. S.) 692, (P. G.); Dincbundhu Shaw Chow, 
dhury Jogmaya Dasi, 29 1. A. 9; 290.154; 12 M. L, 
J 78; 4 Bom L. R. 288; 60. W. N. 209, (P. 0); 
Mahomed Ibrahim Hossein Khan v. Amrika Pershad 
Singh, 14 Ind. Cas. 496 ; 39 I. A. 68; 11 M. L. T. 265; 
(1912) M. W. N. 867; 9 A, L. J. 882; 14 Bom. L. R 
280 ; 16 0. W. N. 505; 15 0. D. J. 411; 22 M. L.J. 
463 ; 89 O. 527 (P. O.) followed. 


For the purposes of this rule it is immaterial that 
the charge paid off comprised properties not included 
in the other charges. 


The rule, however, ig not applicable if the owner 
rah Jaa | covenanted to pay the later mortgage- 
ebt. f 


Appeal from the judgment of the High 
Court, Madras, dated the 26th January 1920, 
affirming the judgment of the Sub-Judge, 
Masulipatam, 


Mr, K. V. L. Narasimham, for the Appellant, 
Mr.B, Dube, for the Respondent. l 


JUDGMENT.—Certain Indian land- 
owners within the district of Masulipatam 
effected Ist, 2nd and 8rd mortgages on their 
property; the 1st and 3rd being on the lands 
alone, the 2nd on the crops also, Theyvere 
afterwards sued to judgment by some oreditors 
for ordinary debts, and their lands were sold 
in execution of the judgment but subject to 
the mortgages The purchaser of the equity 
of redemption was one Pingala, who paid 
rupees 1,000, and thereout the denen debt. 
was satisfied. 


The second mortgagee then instituted his suit 
to enforce his mortgage, making the original 
mortgagors the third mortgagee and Pingala 
defendants; and having obtained judgment, he 
from time to time obtained orders for sale 


Von, 79) 


INDIAN CASES 


593 


MALIREDDI AYYAREDDI V. ADUSUMILLI GOPALAKRISHNAYYA . 


of the crops. In one case it would seem as if 
the crops were actually sold in execution ; in 
others, Pingala, or the present respondents who 
bought Pingala’s interests during the course of 
the proceedings, paid the second mortgagee 
sunis of money and saved the crops from seizure, 
While this was going on, the third mortgagee, 
who is the present appellant, brought a suit, 
making the original mortgagorsand Pingala 
parties ; and in this suit the lands were sold 
out and out, freed and discharged from the 
mortgages. After payment of the amount due 
to the first mortgagee and the expenses of the 
-“sale and so forth, there remained in Court to 
the credit of the cause a sum of Rs, 1,327 
with some annas and pies, 


The respondents, the purchasers from 
Pingala, who had been added as supplemental 
defendants in the suit brought by the appel- 
lant, thereupon claimed to be subrogated to 
the second mortgagee, and in right of the 
latter, to receive this sum out of Court. They 
made this claim on the 22nd July 1918, for 
the following reasons: At the time of the 
decree in favour of the third mortgagee which 
was made on appeal by the High Court on the 
18th February 1917, there was still due to 
the second mortgagee the sum of Rs. 1,990. 
Now, the decree of the High Court provided 
that Pingala or his assignees should be at 
liberty to pay the amount due under the deoree 
obtained by the second mortgagee, and that, 
by doing so, they would be relegated to the 
rights of that mortgagee. Accordingly, the 
respondents paid Rs. 1,990 to the second 
mortgagee, and on the 20th of December 
1917, full satisfaction by payment through 
the Court was recorded. 


The application of the respondents for the 
payment out of the money in Court was 
resisted by the appellant, who contended 
that, when the owner of a property subject 
to several mortgages pays off a prior mortgage, 
he is not entitled to stand in the shoes of 
the prior mortgagee but is to be taken as 
clearing the property from prior incumbrances 
for the benefit of the later mortgages. 


Now, quite apart from the general law on 
the subject, the decree of the High Court, 
from which there was no appeal, had pro- 
vided that in respect of any payment made 
by the owner of the property to the second 

1 6—75 


mortgagee he should acquire the right of the 
second mortgagee. This would be sufficient 
for the determination of the question immedi- 
ately in dispute, because the sum in Court, 
Rs, 1,327 odd, ‘is less than the sum of 
Rs, 1,990 which the respondents paid to 
the second mortgagee when final satisfaction 
was entered, And accordingly the Subor- 
dinate Judge had no difficulty in deciding the 
immediate application in favour of the res- 
pondents, 


From this decision the present appellant 
appealed to the High Court at Madras. This 
Court, in affirming the actual decision, went 
further and stated a principle in accordance 
with which the present respondents will not 
only be entitled to stand in the shoes of the 
second mortgagee in respect of Rs. 1,990, 
paid at the time of the final satisfaction, but 
also in respect of several payments that they 
or Pingala had made from time to time!to save 
the crops from being seized. This question, as 
the Judges in the High Court rightly pointed 
out, was not determined by the previous dec- 
ree of the High Court, which only affected 
payments made subsequent to that decree, 


It is, therefore, necessary to investigate mab- 
ters a little more olosely. It is now settled 
law that wherein India there are several 
mortgages ona property, the owner of the 
property subject to the mortgages may, if he 
pays off an earlier charge, treat himself as 
buying ib and stand in the same position as 
his vendor, or, to put it in another way, he 
may keep the incumbrance alive for his benefit 
and thus come in before a later mortgagee. 
This rule would not apply if the owner of the 
property had covenanted fo pay the later 
mortgage-debt, but in this case there was no 
such personal covenant, It is further to be 
presumed, and indeed the statute so enacts 
(Transfer of Property Act, section 101), that 
if there is no indication to the contrary the 
owner has intended to have kept alive the pre- 
vious charge if it would be for his benefit, 


So far, therefore, as Pingala or the respon- 
dents can be supposed to have bought the 
rights of the second mortgagee at the various 
times when they paid sums to him, so far they 
are entitled to stand in his shoes and claim 
priority over the present appellant, who is the 
third mortgagee. This could hardly be disputed 
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by Counsel for the appellant, having regard 
to the decisions of this Board. [Gokaldas 
Gopaldas v. Puranmal Premsukh Das (1), 
and Dinobundu Shaw Chowdhury v. Jagmaya 
Dasi (2), and Makomed Ibrahim Hessein Khan 
v. Amrika Pershad Singh (8).] The point, 
however, on which he really relied arose 
under the peculiar conditions of the second 
mortgage, which was upon the crops as well 
as upon the land. He contended that sums 
paid to the second mortgagee to save the crops 
from seizure must be deemed to be sums paid 
in reduction of the second mortgage, and not 
purchases pro tanto of that mortgage, 


Their Lordships fail to follow the conten- 
tion, There was an incumbrance upon a com- 
posite security, land and crops. It became 
necessary for the owner subject to the incum- 
branco, to pay sums of money to the incum- 
brancer to prevent his enforcing his charge 
from time to time. The incumbrancer could 
soll his charge or portions of his charge to 
anyone, and there is nothing in law or good 
sense to eliminate the owner of the property 
from the list of possible purchasers. It is to 
the benefit of the owner that the proceedings 
should be deemed to be a purchase and not a 
redemption, and no reason appears why if 
should not be assumed that he intended to 
act in the way most beneficial to himself. 


If, instead of the mortgage being on lands 
and crops, it had been on three separate estates, 
and proceedings had been taken against one of 
them only, money paid to save off such 
proceedings might certainly be considered to be 
purchase-money and not redemption-money. 
So in the case of these crops. Any sums paid 
by Pingala or the respondents to save the sale 
of crops should be deemed to be pro tanto 
purchases of the second mortgage, It is sug- 
gested by the appellant that the sum of 
Rs, 2,058 odd received in April 1914, was 
not paid by Pingala but was the fruits of a 
sale in execution If this should prove to be 
so, and there is nothing to qualify it, the pre. 


(1) 111. A.126; 100, 1085; 8 Ind. Jur. 896; 4 
Sar. P. O. J. 543; 5 Ind, Des. (N. B.) 692 (P. C). 

(2) 297. A.9; 990. 154:12 M. L. J. 73; 4 Bom. 
L. R. 238; 6 O. W. N. 209 (P.O). 

(8) 14 Ind. Gas. 496; 8951. A. 68; 11 M. L. T. 265; 
(1812) M. W. N. 867; 9 A. L. J. 889; 14 Bom. L. R. 
280; 16 0. W. N. 505; 150. Lad. 411; 23 M. L. J. 468; 
89 ©. 527 (P. G.). 
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sent respondents would not in respect of that 
sum be entitled to stand in the shoes of the 
second mortgagee, But in all cases where 
they have paid the money, they are entitled to 
the benefit, A fortiori they are entitled to keep 
the order made in their favour by the Judge 
of the Subordinate Court and confirmed by the 
High Court, and to have the money in Court 
paid out to them, Their Lordships will, there- 
fore, humbly advise His Majesty that this 
appeal should be dismissed with costs, 


Z. K. Appeal dismissed. 


Solicitor for the Appellant: Mr. E., Dalgadorsa 


Solicitor for tho Respondents: Mr. Hy. 


S. D. Palak. 


PATNA HIGH COURT. 


MISCELLANEOUS OIVIL APPEAL No. 30 oF 
1923 AND CIVIL REVISION NO. 71 oF 1923, 


October 28, 1922, 


Present:—Mr. Justico Jwala Prasad 
and Mr, Justice Foster. 


LACHHMAN LAL —OPPOSITE-PARTY— 
APPELLANT 
VETSUS 


PADARATA SINGH AND OTHERS—- 
PETITIONERS—RESPONDENTS, 


Civil Procedure Codo (Act V of 1908), ss. 96 (3), 141, 
applicability of—Ewecution of decree—Compromise, 
order passed on~-Appeal, whether lies. 


Seation 96 (8) of the Civil Proasdure Code is res- 
tricted to suits only and cannot be extended tagze- 
cution proceedings. 


Section 141 of the Civil Procedure Code is confined 
entirely to proceedings in original suits and does 
not regulate appeals from orders in exeoution pro- 
ceedings. 


Appeal from the order of the District J udge, 
Gaya, dated the 6th January 1923, reversing 
the order of the Subordinate Judge, Gaya, 
dated the 28th October 1922, 


Mr. S. O. Mitra, for the Appellant. 
Messrs. A. B. Mukerjee and Shiveshwar 
Dayal, for the Respondents, 


, 
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JUDGMENT, 


Jwala Prasad, J.—Miscellaneous Appeal 
No. 30 and Civil Revision No. 71 of 1923 arise 
out of an order passed on the 6th January 
1923 by the District Judge of Gaya in connec- 
tion with execution proceedings. The decree- 
holder is the applicant before us. He had 
obtained a compromise-dearee against the 
opposite party on the 27th June 1921. As the 
decree wes not satisfied, he levied execution 
thereof in April 1922, and the properties of the 
judgment-debtor were sold in three lots on the 
28th June 1922, fetching altogether Rs. 1,077 
which exactly covered the amount due under 
the decree, The judgment-debtor applied under 
O. XXI, r, 90, to have the sale set aside which 
Jed to Miscellaneous Judicial Case No, 42 of 
1922. On 12th September 1922 the parties 
filed a joint petition of compromise, by the 
terms whereof the sale was to be set aside 
upon the judgment-debtor paying up a sum of 
Rs, 1,160 to the decree-holder up to the 25th 
October 1922. The 26th October was a 
holiday, and on the 27th October the judg- 
ment-debtor filed a petition stating that he 
had tendered the aforesaid sum of Re, 1,160 
on the 25th October to the decree-holder and 
that he refused to accept the same and that 
when the judgment-debtor came: to Court to 
putin the money he found that the Court 
had risen for the day. He, therefore, asked 
for a chalan to deposit the money, and prayed 
that the sale be set aside. The Court allowed 
the judgment-debtor to deposits he money “ at 
his own risk.” In the meantime, on the 25th 
October 1922, the Court had passed an order 
stating that the judgment-debtor had failed to 
pay up the money as compromised and that 


= the sale be confirmed andthe execution case 
‘“Pdismissed on part satisfaction. The Court fur- 


ther dismissed the Miscellaneous Judicial Case 
No. 42 of 1922, thatis, the proceeding institut- 
ed by it upon the application of the judgment- 
debtor under O, XXI, r. 90. The result of 
the order of the Subordinate Judge has been 
that the sale is confirmed. 


Aggrieved by the order of the Subordinate 
Judge, the judgment-debtor appealed to the 
District Judge who, by his order of the 6th 
January 1923, remanded the case with direc- 
ions to dispose of the application of the judg- 
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ment-debtor of the 27th October 1922 after 
taking evidence. 


Mr, Mitra, on behalf of the decree-holder, 
contends that this order of the District Judge 
is without jurisdiction, inasmuch as no appeal 
lay to him from the order of the Subordinate 
Judge passed on the 25th October 1922, Mr. 
Mitra says thatthe order of the Subordinate 
Judge was passed on compromise and, there- 
fore, no appeal lay from that order under sec- 
tion 96, clause (3), of the Code of Civil Proce- 
dure, The judgment-debtor’s contention is 
that the order of the Subordinate Judge was 
passed in contravention of the compromise, 
inasmuch as he had tendered the money on 
the 25th October well within the time fixed by 
the terms of the compromise for payment 
of the same. If this contention is correct, 
section 96 of the Civil Procedure Code can, 
in no case, apply. Thab section would also 
seem to be inapplicable inasmuch as it is res- 
tricted to suits only and cannot be extended 
to execution proceedings. Reliance is placed 
upon section 141 of the Code which says that 
the procedure laid down in regard to suits shall 
be followed, as far as it can be made applicable, 
in all proceedings in any Court of Civil Juris- 
diction, The history of the legislation has been 
fully summarised in Dr. Mulla’s (now Hon'ble 
My, Justice Mulla) Code of Civil Procedure, 
Tth edition, page 807. The section corresponds 
to section 647 of the old Code of 1882, and the 
conflict between the different High Courts of 
Caloutta, Allahabad and Bombay was seb at 
rest by an explanation being added to the sec- 
tion excluding the application thereof to exe- 
cution proceedings. The Privy Council decision 
in the case of Thakur Prasad v. Sheikh F ukir- 
ullah (1) construed the section, as it then 
stood without the explanation, as being con- 
fined entirely to original matters instead of to 
suits. The present section 141 has taken ad- 
vantage of the discussions in the authorities 
quoted above and is worded in such a manner 
as to leave no manner of doubt that it is con- 
fined entirely to proceedings in original suits, 
We are, however, relieved of the question in 
view of the fact that the judgment-debtor's 
application was under O. XXI, r. 90 to set 
aside the sale and that the result of the order 


(1) 47 A. 106; 991. A. 44; 5M. D. J.3;6 Bar, 
P, 0. J. 526 ;8 Ind. Dec. (N. S.) 893 (P. G.). 
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of the Subordinate Judge of the 25th October 
1922 has been to disallow the application and 
to confirm the sale. The Code expressly pro- 
vides for an appeal from such an order ; vide 
O. XLII, 1.17. Therefore, we have no 
hesitation in overruling the contention of 
Mr. Mitra and ‘in holding that an appeal pro- 
perly lay to the District Judge. 


Upon merits also we have no hesitation in 
holding that the view taken by the learned 
District Judge is correct and that the judg- 
ment-debtor is entitled to have the allegations 
made by him in the petition of the 27th Octo- 
ber 1922 fully investigated and that if his 
allegations be true he acted well within the 
terms of the compromise petition, and the sale 
should have been set aside, 


In the result, the appeal and the application 
are dismissed with costs which will be cal- 
culated according to scales for appeal. There 
will be no separate costs in the application. 


Foster, J. —I agree, 


Z. E. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT, 


SECOND CIVIG APPEAL No. 306-B or 1933, 
March 10, 1923, 
Present :-—Mr. Kinkhedo, A. J, O. 


RAJARAM AND ANOTHER—PLAINTIFFS— 
APPELLANTS 
Versus 


BAPU ~-DEFENDANT—RESPONDENT, 


Evidence (Aot I of 1872), ss. 102, 114—-Burden of 
proof— Party, duty of —Onus, when shifted. 


A party is bound to discharge the bu rden that 
lies on him by adduoing evidence on his own side, 
Gut he can also sustain the onus cast on him by the 
facts he may élioit by orose-examination of the 
opposite party's witnesses: ~~ 


Plaintiff sued to recover possession of m house on 
the strength of a sale-deed executed in his favour by 
the defendant almost twelve years before the date of 
the suit. The defendant had beer in possession of 
the house throughout without paying any rent and 
without having executed any rent note. The defend. 
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ant admitted the exeoution of the sale-deed but 
pleaded that the sale was not real or for considera. 
tion and was not intended to be acted upon ; 


Held, that, under the oiroumstances, it was legiti- 
mate to infer that the sale was without considera- 
tion and the onus was on the plaintiff to show that 
consideration had passed, in spite of the fact that 
theexecution of the sale-deed had been admitted by 
the defendant. 


Appeal against the decree of the Additional 
District Judge, Amraoti, in Civil Appeal No, 68 
of 1928, dated the 23rd July 1923. 


Mr. D. T. Mangalmoorti, for the Appellants, 
Mr. R, R. Jaywant, for the Respondent. 


JUDGMENT.—The present appellants 
claimed to be purchasers of a house belonging 
to one Bapu under a sale-deed, dated 1st July 
1910, This suit was instituted by Rajaram, and 
Pandurang, who is the co-purchaser with 
Rajaram, was joined as defendant No. 2, The 
vendor Bapu was in possession of the house in 
spite of the sale, without payment of any rent 
and without executing any rent note, The 
present suib was instituted on 80th June 1922 
just a day before it would have become time- 
barred. The defence was that the sale was 
not real and intended to take effect and, that, 
it was nob for any consideration and further 
that it was intended to defraud certain 
persons. The first Court decreed the claim. 
The defendant No, 1, therefore, appealed. The 
Court of appeal has held that the vendor 
Bapu has failed to establish the fraudu- 
lent nature of the transaction by his own 
evidence, but has observed that, although 
there was nothing for plaintiff to rebut 
still he chose to give evidence which went 
against him. It, therefore, held that plaint- 
iff was not entitled to the relief claimed, 
byihim, The vendees have come up in 
second appeal and they contend that the lower 
Appellate Court bas wrongly held that the 
onus was shifted to the plaintiff to prove the 
passing of consideration. | 


In my opinion the decision appealed against 
can be well supported on authorities. On the 
case seb up by the defendant No. 1 the initial 
burden was undoubtedly on him to substantiate 
his defence. A party is no doubt bound to 
discharge the burden that lies on him by ad- 
ducing evidence on his own side, but he can 
also sustain the onus cast on him by the facts 
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he may elicit by cross-examination of the oppo- 
site party’s witnesses. See Mati Kahanji v. 
Dipchand Virchand (1),quoted with approval in 
Bhagwant v. Kedari (2). The lower Appellate 
Court was, therefore, right in considering that 
the onus was shifted to the plaintiff, but that 
latter's own evidence threw great suspicion 
on the genuineness of the sale-deed, dated 
1st July 1910, There is yet another aspect of 
the case which justifies the conclusion that the 
sale must not have been intended to pass 
ownership, The fact that the vendees are out 
< of possession and that the vendor has all along 
™ been in possession for nearly 12 years and 
that the suit is lodged practically on the last 
day of the limitation, clearly gives riseito the 
` inference either that the sale was not a real 
transaction, or that possession was withheld 
because no consideration was passed or intend- 
ed to be passed under the sale, Under such cir- 
cumstances, the onus of proving either the real- 
ity of that transaction or the passing of 
the consideration would rest on the plaint- 
iff and not on the defendant-vendor, whose 
possession has remained undisturbed so long. 


The delay on the plaintiff’s part in suing 
for possession for nearly 12 years ought, 
in the ordinary course of things, to give rise to 
some adverse inferences against him. It was 
necessary for the plaintiff to explain away his 
want of possession, and non-recovery of any 
rent from tbe vendor for all these 12 years. 
He could have succeeded by adducing clear 
proof of the passing of the consideration for 
the sale, and by showing that he had 
acquired the title and that the vendor 
was in possession on his account. But the 
lower Appellate Court has held that his 
evidence is quite unconvincing, In Achobandil 
Ku@i v. Mahabir Prasad (8), which was a 
case ofa vendee suing after the lapse of 8 
years for possession of the property purchased 
under a registered deed of sale the execution 
of which was admitted by the vendor, but of 
which the vendor had denied receipt of con- 
sideration, and in which the plaintiff had 
produced no evidence in proof on the payment 
of consideration, Oldfield and Tyrrell, JJ., 
held that although under ordinary sireum- 


(1) 5 B. H.C. R. A.C. 3.81. 

(2) 25 B. 202 ab p. 207 ; 2 Bom. L. R. 986. 

(8) 8A 641; A. W. N. (1886) 242: 5 Ind. Deo. 
(N. S.) 880. 
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stances the party to a deed duly executed and 
registered who alleges non-payment of con- 
sideration is bound fo prove his allegation, 
the fact that the plaintiff and his predecessor 
had silently submitted to the withholding of 
possession fora period of 8 years, combined 
with the continuous possession of the vendor, 
favoured the allegation of the latter that 
possession has been withheld because of the 
non-payment of the consideration, and raised 
such a counter-presumption as to make it 
incumbent on the plaintiff to give evidence 
that consideration hadin fact passed, This 
case was followed with approval in Bihari v. 
Ramchandra (4), which was a case of usufruc- 
tuary mortgagees who were never given 
possession of the mortgaged property and did 
not attempt to recover possession until the 
period of limitation had almost expired. Sir 
John Stanley, O. J., and Justico Banerji held 
in that case ona plea raised by the defend- 
ant, that the burden of proving that consider- 
tion had passed was rightly shifted to the 
plaintiff, There, as in this case, the lower 
Appellate Court did not place any reliance on 
the oral evidence adduced on either side, but 
finding that no steps were taken for recovery 
of possession for a period of 12 years all but 
one day, drew the inference from this that no 
consideration was passed. The learned Judges 
observed as follows in this connection.— 

“ The fact that no step was taken by the 
plaintiffs for so long a period raises the pre- 
sumption that the plaintiffs did not consider 
during this long period that they were entitled 
fo possession, We think that such an inference 
is, under the circumstances not, unreasonable, 
and that the Courts below were justified under 
the circumstances in throwing upon the plaint- 
iffs the burden of proving as a fact that con- 
sideration did pass. ‘he case is very similar 
oo of Achobandil Kuari v. Mahabir Prasad 

8 ee 
These observations are very appropriate 
and apply with full force to the present case, 


In the peculiar circumstances of the case be- 
foreme, I would, therefore, notonly infer that no 
consideration had passed but would say that it 
was not passed because it was never intended 
to pass, and further that it was not intended to 
pass becauso there was no intention to part 
with, or acquire, title and possession, and that 


(4) 10 Ind. Oas. 927; 83 A. 483 ; 8 A. L, J. 968, 
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the vendees’ silent submission to the vendor's 
withholding possession for nearly 12 years 
was consistent with such intention. The 
lower Appellate Court’s view, therefore, does 
not appear to me to be erroneous or unsound 
in any way. The appeal, therefore, fails and 
is dismissed with costs. Costs in the Courts 
below will be paid as already ordered. 
N. E. Appeal dismissed. 


PATNA HIGH COURT. 
Civin Reviston No. 295 oF 1928. 
. December 13, 1923. 
Present :—Justice Sir Jwala Prasad, Kt. 


THAKUR PRASAD LAL —PETITIONER 
VETSUS 
SUKHLAL SINGH—OppositE PARTY, 


Civil Procedurs Code (Act V of 1908), s. 151, O. KAI, 
r. 100—Ezecution ofdecree—Dis possession —A pplication, 
dismissal of, for default Restoration.—Inherent power 
of Court. 


An application under O. XXI, r. 100 of the Civil 
Procedure Oode must ba entertained and disposed of 
according to law. 


Where the order passed on such an application 
was, “ Petitioner absent. File” ; 


Held, that the order was not legal and the petition- 
er was entitled to have the application properly 
registered and disposed of and thatthe application 
could not be treated as „having been dismissed in 
detault and no question of restoration arose. 


A Court has ample jurisdiction under section 151 
of the Civil Procedure Code to resiore an application 
under O. XXI, r. 100 of the Code which has been dig- 
missed in default. 


Ram Narain v. Ramdhan Singh, 72 Ind. Cas. 668; 
4 P. L. T. 647, followed. 


Revision from the order of the Subordinate 
Judge, Deoghar, dated the 12th April 1923, 
Mr. Satya Sunder Bose, for the Petitioner. 
Mr. P. C. Ray, for the Opposite Party. 
JUDGMENT .—This is an application 
against the order of the Subordinate Judge, 
dated the 12th April 19238, directing the 
restoration of an application made by the 
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opposite party under O., XXI, r. 100 of the 
Civil Procedure Code. 


The learned Vakils on both sides have argued 
the most contentious point, namely, as to 
whether O. IX, r.4 of the Code applies to an 
application under O, XXI, r., 100, In the 
course of their arguments they have taken 
me through all the authorities on the subject, 
which are very voluminous, and the conflict 
ing views taken by the Judges of the different 
High Courts. Amongst those cases may be 
mentioned the following :-— 


(1) Bhubaneshwar Prasad Singhy. Talak: 
dhari Lal (1), Special Bench decision which 
held that O. IX. r.9 does not apply to an 
order passed under O. XXI, r. 90; 


Satya Narayan Laly. Gobind Sahay, (2) 
(1918), a decision of a Division Bench of this 
Court to the contrary. i 


The recent decision referred to is that 
of Sheonandan Chowdhury v. Debi Lal Chow- 
dhury (3). In that case Mr. Justice Das held 
that O. IX, r. 4, does apply to an application 
under O. XXI, r. 100. As regards the Special 
Bench decision referred to above be says: 
“ Though the decision itself is binding on me. 
Ido not think that I ought to be compelled 
to accept that which logically follows from 
that decision as equally binding on me, especi- 
ally as I consider that the decision in Bhuba- 
neshwar Prasad Singh v. Tilakdharilal (1), 
needs re-examination.” 


I have also been referred to several decisions 
of the Calcutta High Court, notably to that 
of Sir Lawrence Jenkins in Hari Charen Ghose 
v. Manmatha Nath Sen (4), which held that 
O. IX, r. 13 does not apply to an applieation 
under O, XXI, r 100. 


All the decisions have been founded hipon thie 
pronouncement of their Lordships of the Judi- 
cial Committee in Thakur Prasad v. Fakirul- 
lah, (5), and upon the construction of section 
141 of the Civil Prosedure Code. 


(1) 49 Ind. Gas. 617, 4 P. L. J. 185 ; (1919) Pat. 
75 (F. B.). 

(2) 48 Ind. Cas. 951; 8 P. D. J. 250; 4 P. L. W. 102, 

(8) 71 Ind. Cas. 484; 2 Pat. 872; 4 P. L. T. 98; 
(1923) Pat. 78; 1 P. L. R. 184; (1999) A. I. R. (Pat.) 


289. 3 
(4) 19 Ind. Ons. 683; 41 0.1;180 W. N. 343. 
(6) 92 1. A. 44, 17 A. 106; 5 M. L J. 8; 6 Bar 
P. O. J. 526; 8 Ind. Deo. (N. B.) 898 (P. O). 
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Recently I had to consider this question in 
the case of Lachwman Lal v. Padarath 
Singh (6), Mr. Justice Das does not refer in 
his decision in Sheonandan Chowdhury v. Debs 
Lal Chowdhury (8), to his earlier decision in 
Babu Jugul Kishore v, Bechinder Mohan (T), 
wherein be seems to have taken an entirely 
contrary view. 


In view of the decision given by Mr, Justice 
Das, which, to a large extent, conflicts with the 
view taken by the Special Bench of this Court 
and with his own view in the case referred to 
. above, I would have been inclined to refer this 
case to a larger Bench; but as I was thinking 
of doing so I looked into the record of the case 
and it seemed to me that a reference in this 
particular case would not be necessary, 

The Court in the present case does not seem 
to have acted under O, IX, r. 4, as waa the 
basis of the contention of the learned Vakil on 
behalf of the petitioner, nor was the application 
of the opposite party ever made under that 
provision of the law. On the Lith November 
1922 the opposite party made an application 
under O. XXI, r. 100, affixing talbana (Court- 
fee) for service of notice upon the opposite 
party. That application was headed O. KAT, 
r. 100, and under the law the application had 
to be entertained and disposed of. On the 11th 
November, when the application was filed, the 
Court on the margin thereof noted “ with case 
on 18th November 1922,” On 18th Novem- 
ber 1922, the Court made the following note : 
“Petitioner absent. Put up on 20th Novemb- 
er 1922.” On 20th November 1922, itis noted 
in the margin that “ Petitioner still absent. 
File”. 

The opposite party then, on the 14th 
December 1922, made an application asking 
fer the hearing and disposal of his original 
‘application made on the 11th November 1922, 
No doubt, in his application the opposite party 
has in the end asked for the restoration of his 
former application, but there was nothing to 
be restored, inasmuch as the first application 
was not disposed of in accordance with law. 
The Court had not rejected or dismissed it, 
but had simply ordered it to be filed on 
account ot the absence of the opposite party. 
This kind of order is not sanctioned by the 
Code nor has it any meaning. The practice 


(6) 79 Ind. Gas. 594; 4 P, L. T. 785. 
(7) 52 Ind, Oas, 416 
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of noting the word “ File” in judicial matters, 
such as the present one, has been fully dis- 
cussed by me in a case of this Court, 


The opposite party was entitled to have his 
application properly registered and disposed of. 
The application does not seem to have been re- 
gistered nor was any order sheet started in 
connection therewith. All orders are written 
on the margin of the application. The method 
employed by the Court below is irregular. 
Even if the Court below meant to dismiss the 
application by the word “File ” employed by 
it, it had ample jurisdiction to retore it under 
section 151 of the Civil Procedure Code. No 
authority is needed upon the point, for the 
power vested under section 151 is wide enough: 
vide Ram Narain v. Ramdhan Singh (8), 


The application is, therefore, dismissed with 
costs. Hearing fee two gold mohurs, 


Z. K. Revision dismissed, 
(8) Ta Ind. Oas. 668; 4 P. L. J. 647. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 840 oF 1922. 
December 3, 1923. 


Present :—Mr, Justice Kanbaiya Lal. 


MAN SINGH—DEFENDANT—APPELLANT 
versus 
MADHO SINGH AND OTHERS— 
PLAINTIFFS —RESPONDENTS., 


Agra Tenancy Act (II of 1901), s. 57T—Ocounancy 
tenant, grove planted by—Trees, whether belong to Ze- 
mindar or tenant—Suit to recover value of tree ap- 
propriated by tenani, nature of Appeal, second—Pro- 
vincial Small Cause Courts Act (1X of 1887), Sch. II, 
Aris. 85, 48 A ~Civil Procedure Code (Act Y of 1903) 
s. 102. 

An occupancy tenant has no ‘right to convert a 
portion of the occupancy holding Into a grove. If 
he does so, the landholder has got the power to eject 
him for doing an aot detrimental fo the purpose for 
whioh the land was let under section 67 of tho U. P. 
Tenanoy Act (IT of 1901). But that power oan 
only be exercised within one year from the date of the 
conversion. 


Tho general rule applicable to stray trees growing 
on an occupancy holding does mot apply to groves 
planted by tenants with the implied or express 
acquiescence of the Zemindars. Where land has 
been let to a tenant for the spacial purpose of 
planting a grova thereon or where a grove planted 
by a tenant has been allowed to exist unchallenged 
by the Zemindar, the person who plants the grove 
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acquires a transferable interest therein, and, in the 
absence of a oustom to the contrary, the trees become 
his property. 

Jalesar Sahu v. Raj Mangal, 68 Ind. Cas. 497; 48 A. 
806; 19 A. D. J. 616; Lal Baijnath Singh v. Thakur 
Chandrapal! Singh, 18 Ind. Cas. 529; 91 A, In J. 457; 
(£928) A. L R. (A) 558, followed. 


A Zemindar olaiming a right to the fallen wood 
of self-sown trees, which have been growing on an 
occupancy holding, must prove some custom or con- 
tract by which he is entitled to take such wood, and 
the rule applies a fortioré toa grove which has been 
planted by the tenant. 

Nathan v. Kama Kuar, 18 A. BTL ; A. W.N. (1891) 
167 ; 7 Ind. Dee. (N. 5.) 861, followed, 


The incidence of an agricultural holding does not 
attach to a grove planted by an ocoupanoy tenant on 
his holding which has been allowed to exist unchal- 
lenged for a long time. 

A suit by a Zemindar to recover from an oosupancy 
tenant the value of atree growing on his holding 
which has bean wrongfully appropriated by the latter 
falls within the purview of Articles 85 and 43 A 
of Schedule II to the Provincial Small Cause Courts 
Aot,and is not, therefore, a suit of a smal! cause 
nature within the meaning of section 102 of the Civil 
Procedure Code, 


Appeal against the decree of the Additional 
District Judge, Aligarh, dated the 31st of 
March 1922, 


Mr, A. Sanyal, for the Appellant. 
Mr, Gulzart Lal, for the Respondents. 


JUDGMENT .—-The dispute in this appeal 
relates to a mango tree which formed a part 
of a grove standing in No, 254 Khasra of the 
village Nagla Lala and had fallen in a storm 
sometime in July 1921. The plaintiffs are the 
gemindars of that village. The defendant, 
Man Singh, is the grove-holder, or the descend- 
ant of the person who had originally planted 
the grove. The land in question was at one 
time his occupancy holding but the portion 
which is now covered by the grove was 
converted into a grove sometime before the 
old Settlement. The allegation of the plaint- 
iffs was that the defendants bad no right to 
sell the fallen wood and appropriate its price, 
The Courts below found in their favour and 
decreed the claim. It is objeated on behalf of 
the plaintiffs that no second appeal lies, be- 
cause the suit was of a Small Cause Court 
nature. The allegation of the plaintiffs, how- 
ever, amounted fo a charge of criminal mis- 
appropriation of the wood; and clause 35 of 
the Second Schedule of the Provincial Small 
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Cause Courts Act, 1887 excluded it from the 
jurisdiction of a Small Cause Court, Clause 
43 A of the said Schedule would be similarly 
applicable. Even if these Articles had not 
been applicable, there would have been suffi- 
ciont reason for converting this appeal into a 
petition in revision to meet the ends of justice. 
The main point about which the parties are 
at issue relates fo the right of a person, who 
had planted a grove on what was originally an 
occupancy holding, to cut the trees or appro- 
priate the fallen wood thereof. An occupancy 
tenant has no right to convert a portion of 
the occupancy holding into a grove. If he ` 
does so, the landholder has got the power to 
eject him for doing an act detrimental to the 
purpose for which the land was let under sec- 
tion 57 of the U. P. Tenancy Act (No. II of 
1901). But that power can only be exercised 
within one year from the date of the conver- 
sion. The defendant Man Singh stated that 
the grove stands on about two bigkas of land 
and that it had been planted by his ancestors, 
The plaintiffs admitted that the tree in dispute 
was 80 years old, Their witness Roddar Singh 
similarly admitted that the tree in dispute ap- 
pertained to a grove belonging to Man Singh 
whose ancestors had planted it, The general 
rule applicable to stray trees growing on an 
occupancy holding does not apply to groves 
planted by tenants with the implied or ex- 
press acquiescence of the Zemindars, Where 
land has been let toa tenant for the special 
purpose of planting a grove thereon or where 
a grow planted by a tenant has been allowed 
to exist unchallenged by the Zemindar, the 
person who plants the grove acquires a trans- 
ferable interest therein, and in the absence 
of a custom to the contrary the trees become 
his property (vide Jalesar Sahu v. Raj Man- 
gal (1) and Baijnath Singh v. Chandrapaf 
Singh (2). In Nathan v. Karala Kuar (3), 
ib was held that a Zemindar claiming a right 
to the fallen wood of self-sown trees which 
had been growing on an occupancy holding 
must prove some custom or contract by which 
he was entitled to take such wood. This rule 
will apply a fortiori to a grove whicb has been 
planted by the tenant. In Chokhe Lal v, Behari 


(1) 68 Ind. Cas. 487;48 A.606;19 A. L, J. 616, 

(2) 78 Ind Cas. 529; 3L A.L. J. 457; (1988) A. 
I. R. (A) 558. 

(8) 13'A. 571; A. W. N. (1891) 167 ; 7 Ind. Deo. 
(N.S.) 861. 
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Lal (4), it was held thai under the general 
law a grove-holder possessed all rights in res- 
pect of his grove which were excluded by the 
provision of the wajih-ul-arz. When the 
wajib-ul-arz in the present instanee was pre- 
pared the Zemindars claimed that the grove- 
holders had no right to cut the trees standing 
in the grove without their permission, while 
the tenants claimed a right to cut the trees 
without any reference to the landholders, and 
no decision was arrived af. The grove in dis- 
pute unquestionably stands on a part of a 
larger holding, but, as the lower Appellate 
«Court points out, the holding consists of a 
T number of plots and the grove stands on one 
of them and forms a separate entity. The 
incidence of an agricultural holding does not 
attach to such a grove after it has been allow- 
ed fio exist so long unchallenged. The appeal 
is, therefore, allowed and the suit of the plaint- 
iffs dismissed with costs here and hitherto. 


Z. K. Appeal allowed. 
(4) 80 Ind. Cas. 115 ; 18 4. L. J. 820;2 U.P. L. 
R. (A,) 292. : 


PATNA HIGH COURT, 
CIVIL REVISION No. 296 or 1923, 
December 12, 1923. 

Present :—Justice Sir Jwala Prasad, Kb, 


PAHALAN GARAIN AND oTHERS— 
PETITIONERS 
< VErSUS 
“CHOTU KUNJA—Opvrosire PARTY, 


Chota Nagpur Tenancy Act (VI of 1908) 3. TT- 
Rent suit—Jus tertii, plea of Procedure, 


Where in answer to a rent suit the right of a third 
parson to receive rent fs pleaded, that third person 
must be made a party to the suit and the plea must 
be decided in his presence. 


Sundar Roy v. Hema Mahion, 41 Ind. Cas. 191; 
(1917) Pat. 189; 2P. L. J. 386, followed. 


Revision from the decision of the Additional 
Deputy Commissioner, Dhanbad, dated the 
I 0—76 
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14th April 1923, sebting aside the decree of 


the Deputy Collector, dated the 5th February 
1923. 


Messrs, L, M. Ganguly and S. C. Mazum- 
dar, for the Petitioners. 


Messrs. P. O. Rai and Raghunandan 
Prasad, for the Opposite Party. 


JUDGMENT.—This is an application 
against the decision of the Deputy Commis- 
sioner of Dhanbad, dated the 14th April 1923, 
whereby he set aside the decree made by the 
Deputy Collector, dated the 5th February 
1923, in a rent suit instituted by the 
Petitioners. The suit for rent was for the 
years 1327 and 1828, 


The plaintiffs purchssed the interest of one 
Sarda Prasad Tewari in the mouza in exeou- 
tion of a mortgage-decree and obtained posses- 
sion of the property through Court. Sarda 
Prasad was himself a mortgagee from ona 
Mityamani Debya, widow of Pursottam 
Rai, The interesb purchased by the plaint- 
ffs was the  Brahmotar right held by 
Pursottam Rai in this village, The 
defendants are tenants in thai mouza and 
plead payment of rent to an Ijaradar of the 
Zemindar of the mouza upon the ground that 
the Zemindar had resumed the Brahmotar 
right and himself became Sebaith from 13817 
or 1912, and that since then he has been in 
possession through his own Jjaradars. 


The Deputy Collector who tried the suit, 
held that the payment of rent, if any, made to 
the Ijaradar was not in good faith. The 
Ijaradar has been examined in this case in 
support of the plea taken by the'defendants, 
Accordingly, the Deputy Collector decreed the 
suit of the plaintiffs. 


The Deputy Commissioner in appeal held 
that the question raised by the defendants was 
one of title, and consequently was not within 
the competency of the Revenue Court to decide, 
he, however, was of opinion that the question 
raised by the defendants should have been 
taken to the Civil Court not by them but by 
the plaintiffs, and consequently he dismissed 
the suit. He has referred to the objection of 
the petitioners before him as to his being com- 
petent to entertain the appeal, inasmuch as 
the suit raised a question of title the decision 
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whereupon of the Desuty Commissioner was 
not final, and consequently no appeal lay to the 
Deputy Commissioner from the decision of the 
Deputy Collector under section 218, clause (2). 
This question the Deputy Commissioner found 
fo ba a little complicated and, therefore, has 
not given his definite opinion; none the 
less he has tried the appeal and disposed of 
of it by setting aside the decree made by the 
Deputy Collector. 

It appears to me that the procedure adopted 
in the trial of the suit has contravened the 
provisions of section 177 of the Chota Nagpur 
Tenancy Act. That section lays down that 
when the claim of athird person to receive 
rent is pleaded, that third person should be 
made a party tothe suit and the plea, must 
be decided in his presence. This view was 
upheld in Sunder Roy v. Hemal Mahton (1), 
decided by- this Court. The facts of that 
case are largely similar to the present one and 
upon a plea similar to that taken in the pre- 
sent case ib was held that the intervenor was 
a necessary party. That case was decided 
in 1917. Since then the law has been made 
still more stringent by the amendment of 
section 177 of the Chota Nagpur Tenancy 
Act in 1920, Before the amendment the 
words were 

“the right to receive the rent of the 
land or tenure cultivated or held by the 
tenant is disputed, and such right is‘claim- 
ed by or on behalf of a third person on 
the ground that such third person, or a 
person through whom he claims, has 
autually and in good faith received and 
enjoyed such rent before and up to the 
time of the institution of the suit, 


“Such third person shall be made a 
party to the suit, and the question of the 
actual payment of the rent to such 
third person in good faith shall be in- 
quired into and the suit shall be decided 
according to the result of such inquiry.” 


For the words “the right to receive......... 
third person,” the following words have now 
been substituted “the tenant or a third 
person pleads thatthe right to receive the 
rent of the land or tenure cultivated or held 
by the tenant belongs to sueh third person,” 
The plea, therefore, may be taken bv the 


.. (41). 41 Inā, Cas, 191; (1917) Pat, 189; 2 P. D. J. 886, 
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tenant ora third person, In each case the 
person on whose behalf the title is set up 
must be made a party, 


The result is that the entire proceedings in 
tLis case being wlira vires after the institution 
of the suit are set aside, and the case is, 
therefore, remanded to be tried de novo after 
making the third person on whose behalf the 
tenants raised the plea, parties to the case. 


In the result, the application is allowed’; the 
costs will abide the result, 


Z. E, Revision allowed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT, 


CIVIL REVISION No, 109 oF 1933. 
February 16, 1924. 
Present :—Mr, Kinkhede, A, J. C. 


SETH MULCHAND—-PLAINTIVYF— 
APPLICANT 


versus 


AGENT, G. I. P. Ry. Co., BOMBAY, AND 
TRAFFIC MANAGER, E. L Ry, Co. 
CALCUTTA——DEFENDANTS—Non- 
APPLICANTS, 


Railways Act (IX of 1890), s. 77-—Short delivery of 
goods—Léss—Claim for damages—Burden of proof— 
Notice whether necessary, Civil Procedure Code(Act V 
of 1908), s. 1156—Onus misplaced—Findiny of fact— 

EVIS. 


In a suit for recovery of damages against a Railway 
Company for short delivery of goods consigned teit, 
the onus lies on the Railway Company to prove-the 
loss in order to claim exemption under the Risk Note 
and the plaintiff must prove wilful neglect of the 
Company's servants as ihe cause of the loss, in 
order to fasten the liablity for is on the Company. 


More allegation of losas by the Company or admia- 
sion of the non-delivery by the plaintiff is not suftici- 
ent to diso harge the burden cf proving the loss. 


No notice is required to be served on a Railway .. 
Company under section 77 of the Railways Aot 
where the olaim is for non-delivery or short-delivery 
of goods. 


A consideration of the evidence from a wrong point 
of view owing to the onus of proof having bean wrong- 
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ly placed makes the finding liable to be set aside in 
revision. : 


E. I. Ry. Company v. Kali Charan Ram Prasad, 
69 Ind. Oase 103; 8 P. LD. T. 215; (1999) Pat. 145, 
_ (1992) A. I. R. (Pat.) 106, followed. 


Appeal against the decision of the Judge, 
Small Cause Court, Hoshangabad, in Civil 
Suit No. 597 of 1922, dated the 7th February 
1923. 


Mr. E. V. Deoseerk, for the Applicant. 
kb Mr. P. Lobo, for the Non-Applicant. 


ORDER,—The applicant, Seth Mulchand, 
is the consignee of 32 bags of sugar weighing 
87 maunds 37 seers despatched to his address 
at Itarsi on the G. I. P. Railway by his Adtya 
from Kidderpur docks, a station on the E, I. 
Railway, under Invoice No. 29 as per Railway 
Receipt No, 13390 1749, dated 28th July 1921, 
On 15th August 1921, The G, I.P. Rail- 
way Company at their [tarsi station gave 
delivery to plaintiff of 27 bags only the 
remaining 5 bags weighing 16 maunds, 16 seers 
were thus short-delivered. In spite of demands, 
both the Companies failed to deliver the 
said 5 bags of sugar. Hence the present suit 
was lodged on 28rd June 1922 for recovery 
of Rs, 489-12-0 on seccount of damages for 
short-delivery of 5 bags plus interest at 
Re. 1 per cent. per mensem and other 
charges including a claim for refund of the 
excess Railway frieght recovered from the 
plaintiff, The suitis instituted against both 
the G, I, P. and E. I, Railway Companies the 
G.I, P. Railway Company being defendant 
No.1 and the E, I. Railway Company defend- 
ant No, 2, The defenes of the G. I. P, Rail- 
way, Company is that there being no contract 
betiveen plaintiff and that Company, and the 
goods, not being accepted by it, no suit could 
lie against ib; that no loss of goods having 
taken place on the line of the defendant No. 1 
the plaintiff was not entitled to anything as 
against that Company under section 80 of the 
Indian Railways Act. The defendant No, 2. 
(E. I. Railway Company) made a somewhat 
sl-borate defence, which may be summarised 
u s the following heads :— 


\misjoinder of parties ; 


labsenee of legal and proper notice of 
the claim to E. I. Railway Company 
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as required by sections 77 and 140, 
Indian Railways Act ; 


(c) Risk Note Forms A and B, absolving 
the Companies from all liability, for 
loss of goods in transit as a running 
train theft, 


It was also added that of the goods found 
short no trace was or could be found, even 
until the date of the defence, The plaintiff’s 
right to sue as a holder of the Railway invoice 
was also disputed. 


In his oral pleadings the plaintiff alleged 
that the notice was given to the Traffic 
Manager, E. I. Railway Company, and that 
the Agent. B. I. Railway Company: was informe 
ed of the plaintifi’s claim by the Deputy 
Traffic Manager, Commercial, Bombay. He 
denied that there was a running train theft. 
The following points for determination were 
framed by the Judge, Small Cause Court: 


1, Wasa proper notice served on the 
Agent, E. I, Railway Company ? 

2. Under what conditions were the goods 
consigned ? 


3. Was the loss due to the wilful neglect 
of tbe Companys’ servants and 
where did ib ocour ? 

4, Is the plaintiff entitled te sue for the 
loss of these goods ? 


5. Can the plaintiff recover the excess 
and, if so, how much ? 


6. Can the plaintiff recover interest and 
costs of correspondence and, if so, 
how much ? 


7. To what relief is the plaintiff en- 
titled ? 


The plaintiff examined two witnesses, the 
Goods Clerk as P. W. 1 and himself as P.W. 2. 
He filed a number of documents in support 
of his claim. The Judge of the Small Cause 
Court found that no proper notice was served 
on the Agent of the Bl. I. Railway Company ; 
that the goods were consigned on Risk Notes 
Forms A and B; that there was theft 
in the running train but that there 
was no evidence on the plaintifi’s side 
to prove tbat there was wilful neglect on 
the part of the Railway Administration; 
that the loss occurred between Buxar and 
Didarnagar on the E. 1, Railway Company; 
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that the plaintiff was not entitled to sue for 
the loss of goods, that he was not entitled to 
claim the excess frieght. Exhibits P-1 to 
P-13 are correspondence letters and their 
acknowledgments, eto., that passed between the 
present plaintiff and the G. I. P. Railway 
Company from time to time, The latter wrote 
to plaintiff to await reply from the E. I, Rail- 
way Company which was being addregsed by 
that Company in connection with the present 
claim, Ultimately, the G. I. P, Railway 
Company by their letter, Exhibit P-13, 
informed the plaintiff that the Claims Superin- 
tendent of the E, I, Railway Company had in- 
structed them to repudiate the claim under 
the terms of the Risk Note in Form B. The 
defendant H, I. Railway Company had filed the 
Risk Notes in Forms A and B signed by the 
consignor and examined two witnesses to prove 
the said Risk Notes and examined the Guard of 
the train by which the goods were despatehed 
as also one Umanath Pande, who had checked 
at Mongal Sarai the waggon carrying the 
goods. The plaintiff’s claim was dismissed and 
hence the plaintiff has come up in revision and 
urges the following grounds :— 


1, hab the learned Judge framed a 
wrong issue throwing the burden of 
proof on the plaintiff regarding the 
loss. 

9, That the finding on issue No. 3 was 
wrong in law and fact. 


8. That in any case the defendants 
Companies were not justified in re- 
covering from plaintiff's Rs, 25-2-0 
the excess fare for short-delivery 
of goods. 


4, That the notice was properly served, - 


T will take up grounds 1 and 2 first, Ib has 
been argued before me, on the strength of the 
ruling reported in Hanumant Rao v.. The G. 
I. P. Railway Company (1), that the burden 
has been wrongly thrown on the plaintiff. It 
is pointed out that the plaintiff all along com- 
plained of non-delivery of 5 bags of goods and 
never admitted that the goods were lost. That, 
on the contrary, the E. I. Railway Com- 
pany admitted in paragraph 3 of their 
written statement, dated 10th October 1922 
fhab the message regarding the shortage 


(1) ase Cag, 888 ; Sai R. 56 ; (1928) A. T 
RAN) 29 
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had been issued but that there was no 
trace of the goods yet, Ib is, therefore, con- 
tended that neither mere allegation of loss by 
the Company nor an admission of non-delivery 
by the plaintiff is evidence of loss. If the 
Railway Company proves the loss they are 
exempted from the liability by the Risk Note 
unless the plaintiff proves that his case comes 
within the exception mentioned therein, Issue 
No. 3 has been framed on the assumption that 
there is loss and the Court below called upon 
plaintiff to adduce proof of wilful neglect of 
the Companies’ servants as the cause of the ~, 
loss, This, in view of the Full Bench decision 
in Hanumant Rao v. The G.I. P. Railway 
Company (1), is not correct. The issue should 
have been framed go as to throw the onus on 
the Railway Company to prove the loss and 
the plaintiff should have been given an oppor- 
tunity to rebut the Company's evidence by 
proof of neglect on their part. The Court not 
having done so, its finding cannot be said to` 
have been properly arrived at, after due con- 
sideration of the evidence, from the right point 
of view. It cannot, therefore, stand. 


` The next question is as regards the suffici- 
enoy of the notice on the B, I. Railway Com- 
pany. The provisions of section 77 of the 
Indian Railways Act make it obligatory to 
serve notice in writing on fhe Company in 
the caseiof a claim for refund of an overcharge 
or for loss, destruction or deterioration of the 
goods. The wording of section 77, as it stands, 
does nob show that such a notice is re- 
quired to be served where the olaim is for 
short-delivery of goods: see Æ, I. Railway 
Company v. Kalicharan Ram Prasad (2). 
The present case, as laid in the plaint, is 
clearly one of non-delivery or short-feli- 
very of goods, and not one of loss, deter- 
ioration or damage to the goods consign- 
ead, Under such circumstances, the B. I. 
Railway Company was not entitled to any 
notice, and the caseis maintainable against 
that Company without such notice, The 
point as regards the sufficiency of notice served 
on the Traffic Manager of the E. I. Railway 
Company instead of on the Agent doos not, 
therefore, arise. Erven if it arose, the question 
is not quite free from difieulty; the rulings 


(2) 69 Ind. Gas. 103 ; 3 P, In T, 215 ; (1922) Pat. 
145 ; (1922) A. I. R. (Pat.) 106. 
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seem to be confieting, while some of the High of the case, I direct that the costs of this 
Courts hold that notice served on the Traffic Civil Revision should remain as spent. Costs 
Manager is not sufficient, others hold that it is in the lower Court will abide the result. 
sufficient, if the subordinate officer on whom G R. D, Revision allowed. 
the notice is served sendsit on to the Agent, K. S, D. Case remanded, 
or informs him of the contents within six 

months, It has also been held that there is 

nothing in the Act which prevents the Railway —— 

Administration or its Agent or Manager from 

deputing an Officer to receive the notice 


required by sections 77 and 140 of the Rail- ALLAHABAD HIGH COURT. 
ways Act. Whether the Officer is empower- 
ed by the Agent to receive such notice on his CIVIL REVISION No, 120 oF 1923. 
behalf is a question of fact to be determined 
m each case, Agency may be proved either July 31, 1923, 

ty direct evidence of authority or by a course i ‘ 
of conduct which, in the opinion of the Court, P resent Mi, Justice Kanhaiya Lal, 
would justify the inference that the subor- SURAJMAN CHAUBE—PETITIONER 


dinate official was authorised to receive notice versus 
on behalf of the Agent: see A, Mahadeva ANJORE SHUKUL— OPPOSITE Parry. 
diyar y, The South Indian Railway Company, Limitation Act (IX of 1908), Sch. I, Arts, 181, 182 


Lid. (3). —Civil Procedure Code (Act¥ of 1908), 88. 48, 100, 
There hag not been a proper trial of this 102, 116—Hwecuiion of decrce—Decres executable after 


: f some time~— Limitation, operation of -Deoree of Small 
Fe a e still ae oe a tLe to a Cause nature— Order for execution Second appeal, if 
ecision adverse to the plaintiff on this point. competent—Erroncous decision—Refusal to ewercise 


jurisdiction Revision. 
As the case is going back for trial on the 


4 F : , Under the Limitation Act, the period of three years 
question of loss, I think, this question of facb for ihe enforcement of a deoree or order must be taken 
also should be tried out fully as the fate of to gommence from the date when the deores or order 


this case must depend upon the proper becomes executable. 

decision of these two main points, The Rameshvar Singh v. Homeshvar Singh, 69 Ind. Cas. 
case must, therefore, go back for fresh 686;19 A L.J. 26;1P.L. 1.791; 40M. J. 1! 
decision on both these points. The lower (1921) M. W. N. 21; 83 0. L. J. 109; 95 0. W. N. 887 
Court has not stated any reasons why 181L. W. 646 i 6P L. J. 182 H 23 Bom L. R. 721 ; 80 


: M. L. T. 18934981. A. 17 (P. O); Aiyasanier v. 
the defendant Company should be enti- Penkatachola Mudali, 87 Ind. Oas. 741 ; 40 M. 989 ; 
tled to recover overcharges and still give short- 81 M. L. J. 518 ; (1916) 9M. W. N. 296 ; 90 M, L. T. 


delivery of goods. The case is, therefore, 891; 4L. W. £07, followed. 
remanded for fresh decision on this point also = rata, Prasad v. Sheo; Sahai TA. W. N. (1885) 
with advertence to the aboye remarks. - 198, distinguished. 


ia 4 , ‘ | The period of limitation for execution of a deorea 
Parties will be given opportunity to adduce or order whioh becomes exeoutable on a data subse- 


such additional oral and documentary evidence quent to that of the deoree or order, is governed by 
as they may find necessary to support their Art. 181 of Sch. I to the Limitation Act. 

respective cases. It will be useful for the . : i 

plaintiff to call upon both tbe defendants A date capable of being made oertein by the com- 


: f : putation of time provided for payment is aa certain 
Companies to produce all correspondence in for tha purposes of Art. 182 of Sch I to the Limitation 
original which took place between the Com- Agi asa specific date entered in or provided for by the 


panies infer se and between the plaintiff and decree. 
the Companies or any one of them relating to Beotion 48 of the Code of Civil Procedure deals with 
the transaction in suit, In the ciroumsfances the maximum limit of time provided for exeoution of 
- adeores and does not prescribe the period within whioh 
(8) 69 Ind. Cas. 69; 49M. L. J. 202 ;14 L. W. each application for execution is to be made. Under it 
684 ; 80 M. In T. 112 ; 45 M. 185; (1929) A. I, R. (ML) «the right to apply accrues from the date when the de- 
$62 ; (1921) M. W. N. 878 (F. B). fault in making the payment coours; and there js 
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nothing in that section governing the provisions ap- 
plicable to periodical applications for the execution of 
a decree which oan be made after the right to apply 
for execution has acorued, so long as the deorea sub- 
sista and is oapable of execution. 


No second appeal lies against an order for the exe- 
qution of a decree passed in 8 sujt of the nature of a 
small cause of value below Rs. 500, but the petition 
of appeal may be treated as a petition in revision. 


Haraka v Ram Sarup, 12 A. B79; A. w. N. (1890) 
06: 6 Ind. Deo. (N. S.) 1115; Narayan Parmanand 
2. Naginda Bhatdas, 30 B. 118; 7 Bom. L. R. 641, re- 
lived on. 


Where a'deoision isso palpably erroneous as to 
amount almost to an improper refusal to exercise 
jurisdiction, as, for instance, where the Court refuses 
to execute a decree as time-barred, while the deorea 
is nob so barred, the High Gourt will interfere 
in revision. 


Givil revision from the order of the Sub- 
ordinate Judge, Jaunpur, dated the 23rd De- 
cember 1922, 


Mr. Mushiag Ahmad, for the Petitioner, 
Mr, Haribans Sahai, for the Opposite Party. 


JUDGMENT .—In this case a preliminary 
objection has been taken to the hearing of the 
appeal that no second appeal is maintainable, 
The suit was one of a Small Cause Court 
nature below Rs. 500 in value and, as held in 
Haraka v. Ram Sarup (1), and Narayan Par- 
manand v. Nagindas Bhaidas (2), no second 
appeal lies against an order of execution of a 
decree in a suit of that kind, The petition of 
appeal can, however, be treated as a petition 
in revision. Let the petition be, therefore, 
removed from the register of second -appeals 
and registered as a petition in revision and 
dealt with as such, 

On the 11th of November 1918 a decree 
for money was obtained by the decree-holder 
applicant agaist Musammat Rajwanti as a legal 
representative‘of her husband Mabip Shukul 

_in accordance with a compromise which provid- 
ed that the money should be re-payable withe 
out interest within six month and thatif no 
such payment was made the decree-holder 
‘should be entitled to recover his money with 
interest at Re, 1 per mensem from the date 
of the deoree, The terme of the compromise 
were embodied in the decree. 

(1) 124.579; A. W. N. (1890) 206 ; 6 Ind. Dee. 


(N. S.) 1115. 
(2) 80 B. 118 ; T Bom. L. R. 641. 
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According to the above deeree the money 
fell due on the 11th of May 1919. An appli- 
cation for execution was made by the decree-- 
holder on the 7th of November 1921 against 
the estate of Mahip Shukul in the hands of 
Ram Sumer who was described as having ob- 
tained possession of the property of the deceas- 
ed on the death of Musammat Rajwanti as his 
reversionary heir. Ram Sumer denied that he 
was in possession of any property of Mahip 
Shukul or that be was his reversionary heir, 
He pointed out that Musammat Rajwanti had 
an adopted son named Ram Anjor and that 
the decree-holder should obtain exeoution 
against him, Ram Anjor appeared and stated 
that be had been adopted by Mahip Shukul, 
The name of Ram Anjor was, therefore, substi- 
tuted in place of Ram Sumer in the applica- 
tion for execution, 


Ram Anjor thereupon filed an objection, 
stating inter alia that he was nob bound by 
the decree, ashe had been adopted by Mohip 
Shukul and had not been made-a party to the 
suit and that the decree was in any case barred 
by limitation against him. That objection was 
dismissed for default, The Court in which the 
execution proceeding was pending, however, 
proceeded to determing the question of limita. 
tion and came tio the conclusion that the decree 
was barred by time because the substitution 
of the name of Ram Anjor was made after the 
expiry of more than three years from the 
date of the decree. On appeal that order 
was upheld. Both the Courts below omitted 
to notice that the decree was not capable 
of execution till the 11th of May 1919, that 
is, till after the expiry of six months from 
the date of the decree, because the judg- 
ment-debtor had been allowed the option 
of paying the decretal money within shay 
period without interest. No payment was, 
however, made; and, as held by their Lordships 
of the Privy Council in Rameshvar Singh v. 
Homeshvar Singh (8), Article 181 is applicable 
to such a case, under which the period of 
limitation is three years from the time when 
the right to apply accrues. Their Lordships 
pointed out that, when the Limitation Act of 
1908 presoribed three years from the date of 


(3) 59 Ind. Cas. 636 ; 19 A. L. J. 26; 1 P. L. T. 981; 
40 M. D. J. 1; (1991) M. W. N. 21; 380. L. J. 109; 
250. W. N. 387;18 D. W. 546;6 P. L. J. 182; 28 
Bom. L, R. 721; 80 M. L. T. 189 ; 48 I. A. 17 (P. 0.) 
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a decree or order as a period within which it 
must be enforced, the language read with its 
context referred only to an order or decree 
made in such a form as to render it capable, in 
fhe circumstances, of being enforced. In 
Aiyasamier v. Venkata Chela Mudali (4), the 
date of the dearee in clause (a) of section 48 of 
the Code of Civil Procedure was similarly inter- 
preted as meaning the date when the decree 
became executable. The decree in the present 
oase did not become capable of execution till 
a default had been made by the judgment- 
debtor to pay the decretal money within the 
period allowed; and whether Article 181 or 
Article 182, olause (7), of the Indian Limitation 
Act (No. IX of 1908) was applied, the time 
from which the period of limitation began to 
run would not be deemed fo have commenc- 
ed till after the expiry of that period. The 
amount to which the deeree-holder was entitl- 
ed became then determinable and recover- 
able, 


Tt is contended on behalf of the judgment- 
debtor that Artisle 181 does not apply to 
cases covered by section 48 of the Code of 
Civil Procedure and that Article 182, clause 
(7), similarly does not apply where no certain 
date is fixed for the payment of the decretal 
money. But section 48 of the Code of Civil 
Procedure deals with the maximum limit of 
time provided for execution and does not 
prescribe the period within which each applica- 
tion for execution is to be made. The right 
to apply for execution accrues under it from the 
date when the default in making the payment 
occurs; and there is nothing in that section 
governing the provisions applicable to periodi- 
cal applications for the execution of a decree 
which can be made after the right to apply 
feg-exeoution has accrued, so long as the dec- 
ree subsists and is capable of execution, A 
date capable of being made certain by the 
computation of the time provided for payment 
is as certain for the purpose of Article 182 of 
the Indian Limitation Ach as a specific date 
entered in or provided for by a decree or order, 
The decision in Yusuf Khan v. Sirdar Khan 
(5), to which a reference has been made during 
the hearing, has been considered in Kaveri v, 


(4) 87 Ind. Cag. 741 ; 40 M. 939; 31 M. Tm J. 518; 
wg 2M. W.N. 296;20 M. L. 7.891541. W. 
7 


(6) TM. 88; 2 Ind. Deo. (N. B.) 649, 
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Venkamma (6) and Lakshmibai Bapuji Oka v. 
Madhavrav Bapuji Oka (7), Whatever might 
be said as regards a decree directing the pay- 
ment of an annuity, no such consideration 
would arise, where a specific period is fixed 
for payment of the money and the right to 
apply for execution is postponed till default is 
made in payment within that period. 


A reference has also been made to the 
decision in Lalta Prasad vw. Sheo Sahai (8), 
but in that case the decree, though purporting 
to have been passed in accordance with the 
terms of a compromise, did not specify the 
limit of time within which the decretal money 
was to be paid. 


In any case, the substitution of the name of 
Ram Anjor in the original application for exe- 
cution of the 7th of November 1921 had the 
effect of validating the application for execu- 
tion made against the estate of Mahip Shukul, 
though a legal representative who was not in 
possession of that property was wrongly enter- 
ed as having been in possession thereof. 


The lower Appellate Court has referred to 
the decision in Gyanendra Nath Basu v. Rant 
Nihalo Bibi (9), but in that case the second 
application was made for execution against 
certain property against the legal representa- 
tive after the previous application for execu- 
tion against other property had been dismissed 
against persons who were not really the legal 
representatives of the deceased judgment-debt- 
or, The decree in the present case was passed 
against the estate of Mahip shukul and it was 
against that estate that the prosent application 
for execution was made, though the legal re- 
presentative was wrongly described as Ram 
Sumer instead of Ram Anjor, who was even” 
tually substituted in the place of the former. 


It is also urged that an erroneous decision 
on the question of limitation cannot be chal- 
lenged in an application for revision under 
section 115 of the Code of Civil Procedure, 
buti whether section 115 of the Code of Civil 
Procedure or section 107 of the Government 
of India Act is applied, the decision of the 
Courts below which ignores that the decree, 
as if was originally passed, was not capable of 


(6) 14 M. 896; 5 Ind. Deo. (N. 8.) 277. 

(7) 12 B. 66; 6 Ind. Deo. (N. B.) 529. 

(8) A. W. N. (1885) 192. 

(9) 6 Ind. Cas. 88; 82 A. 404;7 A. L. J. 512. 
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execution till the expiry of six months from 
the date of the decree, is so palpably erro- 
neous as to amount almost to an improper re- 
fusal to exercise the jurisdiction which was 
vestedin the Court, to execute the decree to 
the prejudice of the party entitled to execute 
the same, 

The application is, therefore, allowed and the 
execution case remanded to the Court of first 
instance with a direction to reinstate if under 
its original number and to proceed to dispose 
of it in the manner provided by the law. 
The costs here and hitherto will abide the 
result. 

K, 8. D. 

N: He 


Application allowed, 


MADRAS HIGH COURT. 


REFERRED Case No. 5 oF 1922, 
September 28, 1928. 


Present :—Sir Walter Salis Schwabe, K. O., 
Chief Justice, and Mr. Justice Wallace, 


THE SECRETARY TO THE BOARD 
or REVENUS (INCOME-TAX), 
MADRAS—REFERRING OFFICER 

versus 


S. R., M. A. R. RAMANATHAN 
CHETTIA R—ASSESSBE. 


Income-Tas Act (VII of 1918) s. 9 (2), cl. T—Macht- 
nery in state of repair, sale of —Loss— Assesses, whether 
entitled to reduotton. 


Under section 9, sub seotion (2), clause (vii), of the 
Income-Tax Act an assesses is not entitled to a deduc- 
tion from the annual profits of loss incurred by him 
by sale of certain machinery in his business where 
the machinery is not sold or disoarded as obsolete. 
The words “as obsolete’ in olause I (vii) of the 
section govern not only the immediately preceding 
word “‘discarded'' but also the earlier word “sold"’. 


Case stated under section 51 of the Indian 
Income-Tax Act VII of 1918 by, the Secretary 
to the Board of Revenue (Income-tax) Madras, 


Mr. 0, V. Ananthakrishna Aiyar, for the 
Crown. 


Mr. M, Subbaroya diyar, for the Assesses, 


gates: 


JUDGMENT. 


The Chief Justice :—The question refer- 
red for the opinion of the Court is whether 
the assessee is entitled to the deduction 
from the annual profits of what, in fact, is 
a loss made by him by the sale of certain 
machinery or plant. He carried on various 
businesses two of which consisted of rice 
mills, He sold those mills and wishes to 
bring into account the difference between the 
purchase price of the machinery at those 
mills and the sale price, giving credit for the 
amounts, if any, allowed to him in previous 
years for depreciation, Whether he can do so 
or not burns on the proper interpretation of 
section 9 of the Income-Tax Act, VII of 1918, 
sub-section (2), clauses (vi) and (vii), Certain 
specified allowances are thereby made which 
may be faken into account in arriving at the 
profits of the business. ‘While the machinery 
is being used, clause (vi) allows a certain 
annual depreciation on such machinery, 
the practice being, we are told, to consider 
that the machinery has a life of 15 
years, and, therefore, to allow an annual de- 
preciation as a general rule of 64%. Clause 
(vii) deals with cases where the machinery has 
been sold or discarded as obsolete, and in that 
case, the assesses is entitled to deduct from 
his profits the difference between the original 
cost, reduced by the annual allowances for de- 
preciation added together, and the amount for 
which the machinery is actually sold or its 
sorap Value. It was contended in this case that 
the assesses who had got rid of these two 
mills by sale had sold them as obsolete. There 
was no finding of fact as to this in the original 
case referred to this Court and for that reason 
we sent it back to the Commissioner, Evidence 
has been taken before him and he has foupa 
as a fact that the machinery was sold as Tot 
obsolete. It appears that, so far as one of the 
mills is concerned, the machinery had been al- 
lowed to get into a very bad state of repair, 
and required the expenditure of a considerable 
sum to put itin proper working order. Evid- 
ence has also been given that it had been put 


in proper working order by the purchaser and 


is being used for its proper purposes, namely, 
the milling operations. On that the Commis- 
sioner has found the fact that the machinery 
was not obsolete, and I cannot see how we 
can say that he was wrong in so finding, 


Vor. 19) 
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Tt is then argued that, on the true construc- 
tion of clause (vii) all sales of machinery are 
included irrespective of whether they are sold 
by reason of their being obsolete; in other 
words, that the words “as obsolete” govern 
the word ‘discarded’ appearing immediately 
before them and not the word ‘sold’. The 
phraseology of this clause is not very happy be- 
cause ib is, obvious that the words 
could bear either meaning: but the Statute 
has been punctuated, and we must take the 
punctuation marks as part of the statute, If it 
was intended to read the words “ as obsolete ” 
as governing ‘ sold ’ one would expect to find 
acomma after the word ‘sold’. There is 
none, the comma being put after the word 
‘ obsolete’. Further, it does not (Sic) probable 
that the Legislature meant to provide a deduc- 
tion for losses on sales of a machinery by manus 
facturing concerns without at the same time 
providing for the bringing into account as 
profits any profits that might be madeon such 
sales, Sales of machinery are sales of part of 
the capital of a conoern of this kind, and 
thus resulting profits or losses on such sales 
are dealt with quite apart from this section. 
Without this clause at all, the Commissioner, 
ean and does consider whether or not realised 
protits or realised loss on such a sale is to be 
brought into account or not, and the answer 
depends on whether the sale is in fact part of 
the ordinary business operations of the con- 
cern, 


On these grounds, I think the answer to the 
question referred fo us is that the assesses is 
not entitled to the deduction claimed. 


The question originally referred to us was 
“Is an assesses disentitled from claiming 
from out of his income from business an al- 
lowance under section 9(2) (vii) in respect 
of a rice mill machinery when the assessee 
has ceased to derive profits from rice mill busi- 
ness though he earns profits from other parts 
of his business?” That question does not 
arise as we find that he is not entitled 
to an allowance under section 9 (2) (vii) 
because the machinery was not sold or 
discarded as obsolete, We are told that the 
assessee came here originally believing that 
the point he had to argue was whether the 
fact that he ceased to derive profits from his 
rice mill business when he earned profits from 
other parts of his business prevented section 9 

1G—77 
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(2) (vii) applying, and he understood from the 
wording of the reference thas the whole case 
was going to proceed in this Court on the basis 
that he would be entitled to an allowance 
under section 9 (2) (vit) but for the fact 
that he ceased to carry on the rico mill 
business, and that this was admitted. I 
think there isa good dealin what he says, 
and that he could not have had any idea 
from the terms of the reference that he was 
going to be called upon to aruge the question 
whether or not the sale of his business machi- 
nery had been because that machinery had 
become obsolete and that, therefore, he was 
not entitled under section 9 (2) (vyii)in any 
event. In these circumstances, I think that 
there must be no costs of this reference, 


Wallace, J:—I agree, I have nothing to 
add, 


V. N. V. Reference answered in the negative. 
K. 8. D. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 


SECOND CIVIL APPEAL No. 583 OF 1922. 
February 6, 1924, 
Present :—Mr. M, B. Kinkhede, A. J. C. 


BHAIRONPRASAD AND OTHERS — 
PLAINTIFFS-—-APPELLANTS 
versus 


_ Mahant LAXMI NARAYAN DAS AND 
ANOTHER— DEFENDANTS—-RESPONDENTS, 


Evidence Act, (I of 1872}s. 3.“ Matters before the 
Court," scape of—Proof, what constitutes—Civil and 
criminal cases, Quantum of proof necessary Good faith 
—Consideration—Burden of proof. 


The expression “ matters before it *’ in seation 9 of 
the Hvidence Act Includes matters which do not fall 
within the definition of ““ evidence" as given in it, 
which must be read with that of * proved" given in 
the said section. [p. 610, cols. 1 & 2.) 


Proof considered as tha establishment of material 
facts in issue in each particular case by proper and 
legal meang to the satisfaction of Courts is effected 
by (1) evidence or statements of witnesses, admissiong 
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or confessions of parties ag also production of doou- 
mants, (2) prasumptiona,(3) judicial notios, (4) inspec- 
tion. [p. 610, col. 2.] 


~The probative foroa, whioh is the extent to which 

any individual material of evidenca aids ia tha asta- 

blishment of the general truth, must ba sufficiant to 

induce the Court either to believe in the existenoa of 

the faot sought to ba proved or to consider its exist- 
ance so probable that a prudent man ought to aot 
upon the supposition that it exists. [p. 610, ool. 2.] 


What ciroumstances will constitute proof oan 
never ba the subject of general definition. 
[p. 610, aol. 2.] 


In Civil cases what is required or considered sufficij- 
ent is preponderance of probability while in Cri- 
minal cases, the persuasion of guilt must amount to 
auch a moral certainty as convinces the minds of the 
tribunal, as reasonable moa beyond all reasonable 
doubt unless otherwise proved. [p. 610; col, 2.) 


‘Whore the good faith as also the consideration of a 
transaction are in question, the primary duty must 
rest on the alienee to prove both. [p. 612, col 1.] 


Appeal against the decision of the Additional 
District Judge, Raipur, in Civil Appeal No. 74 
of 1922, decided on the 14th September 1922. 


Mr. V. Bose, for the Appellants. 
Mr. J. C. Ghosh, for the Respondents. 
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JUDGMENT .—I think the case must go 
back. The lower Appellate Court’s decision 
appears to have been very much influenced 
by the absence of cortain links in the affirm- 
ative evidence on record which would have 
connected the several parts thereof and made 
the plaintiffs’ story more probable and believ- 
able, The oral as also the documentary evid- 
' ence on record was consequently not fully 
appreciated by that Court. The lacuna which 
was wanting could have been required to be 
supplied by the lower Appellate Court under 
the ample power vested in it by law, or at any 
rate presumptions allowable under law could 
have supplied their place if the Court had 
made them, instead of insisting on the giving 
of affirmative evidence. Every Court is 
bound to base its decision not merely on 
“ evidence ” but on “ matters before it.” The 
expression “ matters before it” in section 
3 of the Evidence Act includes matters 
which do not fall within the definition of 
“evidence” as givenin that section. There- 
fore, in determining what it evidence other 
than “ evidence” in the phraseology of the 
Act, the definition of “evidence” must be read 
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with that of “ proved” given in the said sec- 
tion. Proof in strictness marks merely the 
effect of evidence. Proof considered as the 
establishment of material facts in issue in each 
particular case by proper and legal means to 
the satisfaction of the Courtis effected by (a) 
evidence or statements of witnesses, admis- 
sions or confessions of parties, as also produc- 
tion of documents; (b) presumptions; (o) 
judicial notice; (d) inspection which has been 
defined as the substitution of the eye for the 
ear, in the reception of evidence, as in the 
case of observation of the demeanour of 
witnesses, local investigation, or in the inspec- 
tion of the instruments used for the commis- 
sion of a crime. The extent to which any 
individual material of evidence, aids in the 
establishment of the general truth is called 
its probative force. This force must be sufficient 
to induce the Court either to believain the 
existence of the fact sought to be proved or 
to consider its existence so probable that a 
prudent man ought to act upon the supposi- 
tion that it exists. (Ameer Ali's Law of 
Evidence, 6th Edition, page 112), 


The circumstances of each case must deter- 
mine whether a prudent man ought to act 
upon the supposition that the facts exist from 
which a liability is to be inferred. What 
circumstances will constitute proof can never 
be the subject of a general definition, But 
one thing is clear that in Civil cases what is 
required or considered sufficient is prepon- 
derance of probability, while in Criminal cases, 
owing to the serious consequences of an 
erroneous condemnation both to the accused 
and the society, the persuasion of guilt must 
amount to sucha moral certainty as con- 


vinces the minds of the tribunal, as 
reasonable men, beyond all reasonably 
doubt—Parke, B.„ in R, v. Sterne (1) 


cited in Best on Evidence, 11th Edition, 
page 84, In the Queen v. Madhub Ohun- 
der Giri Mohunt (2), we find the following 
observations :— 


“In ordinary civil cases, a Judge of fact 
must fnd for the parity in whose 
favour there is a preponderance of 
proof, although the evidence be not 
entirely free from doubt. In orimi- 
nal cases, no weight of preponderant 


(1) Surrey Sum. Ass, 1843, M. 8. 
(2) 21 W. R. 18 at p. 20 Or, 


“a. 
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evidence is sufficient short of that 
which excludes all reasonable doubt, 
The party accused is entitled to the 
benefit of the legal presumption in 
favour of innocence, and in doubtful 
cases that may suffice to turn the 
rcale in his favour.” 


The Additional District Judge while con- 
sidering the question whether the injunction 
which was granted on the application of the 
plaintiffs on 6th Desembeo 1917 as per 
Exhibit P-2 was actually issued or not, bas 
observed as follows :-— 


“ Ezbibit P-2 does not show that an in- 
junction was as a matter of fact 
issued. Much less does it show 
against whom it was issued and in 
respect of which property.” 


The Additional District Judge in making 
this remark has failed to give plaintiffs the 
benefit of the ordinary presumption that 
attaches to conduct of men in official matters. | 
Every Court is furnished with a machinery 
for giving effect to its orders and it would be 
unjust to think that the subordinate staff 
attached to each Court fails in its duty of 
carrying out the orders of the Court. On the 
contrary the Courts should, in my opinion, pre- 
sume that the common course of business has 
been followed in the case; section 114, illustra- 
tion (f), of the Indian Evidence Act enables the 
Court to presume that the common course of 
business has been followed in particular cases ; 
of course, this presumption could be rebutted 
by showing that the common course of busi- 
ness was interrupted by disturbances, ete. 
Section 16 of the Evidence Act lays down that 
when there is a question whether a particular 

of was done, the existence of any course of 
Business, according to which it naturally would 
have been done, is a relevant fact. The pre- 
sumption in such cares arises out of the appli- 
cation of the general maxim omnia praesumun- 
tur rite esse acia and proceeds on the well 
recognized fact that the conduct of men in 
official and commercial matters is to a very 
great extent uniform. In such cases there is 
‘a strong presumption that the general regu- 
larity will not, in any particular instance, be 
departed from. Ido not think that in the 
case of Courts of civil jurisdiction equipped 
with Court Beaders, and process-writers and 
a regular staff of process-servers under a duly 
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qualified Nazir, it would not be too much to 
expect that the usual course of business was 
followed by all officials concerned. Every 
one is presumed to govern himself by 
the rules of right reascn and consequently 
that he acquits himself of his engagements 
and duty. Whenever itis established that 
one act is the usual concomitant of another 
the latter being proved the former will be 
presumed ; for this is in accord with the 
experience of common life, Itis simply the 
process of ascertaining one act from the 
existence of another (Ameer Ali’s Law of 
Evidence, 4th edition, page 205). 


The Circulars lay down the duty of the 
Court Readers and process-writers attached to 
the Court to look into the records and see the 
orders and fo carry them out. Iam not pre- 
pared, therefore, to presume failure in the dis- 
charge of their duties by the clerks attached 
to a Court, as the lower Appellate Court 
appears fo have done. I would rather go to 
the length of observing that in the common 
or usual course of natural events human con- 
duct and public and private business, in their 
relation to the facts of this particular case the 
lower Appellate Court ought to have presumed 
that the injunction granted was not only issued 
as per orders of the Court, but that the same 
was likely to have been and must have been 
served in due course on the principal defend- 
ant. Section 114 of the Evidence Act gives 
ample scope for sucha presumption being 
made, From the absence of any complaint 
in the subsequent proceedings on the part of 
fhe plaintiff on the score of non-service of 
the injunction I think the Court would have 
been justified in thinking that it must bave 
been been served duly before the date of the 
next hearing which was 8rd January 1918, 
Otherwise, the plaintiff who was anxious to 
thwart the defendants’ attempt at alienation 
would not have sat quiet over the affair. The 
machinery of the Nazarat for effecting service 
of notices, orders and injunctions issued by the 
Courts on the civil side may presumably be 
credited with sufficient degree of regularity in 
the matter of the systematic operation of the 
service of processes so as to ensure their deli- 
very to the proper addressees. 

The injunction which the Court granted 
was not as effective a remedy as the 
order of attachment would have been, but 
I do not think the Court of Appeal would 


612 
SHARIF AHMAD ALVEE V, MUHAMMAD 


have been justified in holding that be- 
cause plaintiff did not get the full relief of 
attachment he prayed for he would spurn at 
the lesser preventive relief the Court was 
pleased to grant, so as not to pay the necessary 
process-iee for the issue of the injunction 
granted. His self-interest dictated to him 
the necessity of taking very prompt steps to 
obstruct the defendant in the act of giving 
effect to the meditated alienation of property 
which he was afraid was going fio prejudice 
his (plaintiff’s) interests asa creditor, The 
case was fixed for final disposal and still the 
defendant No. 1 Sobha did not dare to attend, 
and the other defendant prayed for an adjourn- 
ment on the ground that Sobha was conversant 
with facts; thus discloses an attempt to 
procrastination and the actual defence put in 
still confirms this impression of any right- 
minded man, Under these circumstances, it 
would have been unusual for the plaintiff to 
have kept quiet and to have omitted to move 
the Court over again for the issue of an injunc- 
tion had the one ordered to be issued remain- 
ed unissued or unserved. I have absolutely 
no doubt on the point of issue and service, 
although I should have myself very much 
wished thatthe plaintiff could and ought to 
have supplemented the evidence by more 
positive proof tending in that direction, He 
has now produced before this Court a certified 
copy of the Register showing the issue of 
processes from the Court which granted the 
injunction and it corroborates in every parti- 
cular the presumptions which I have drawn 
here. I, therefore, think, that the lower 
Appellate Court has failed to draw the natural 
inferences or presumptions which it could 
legitimately have drawn, or that, ab any rate, 
it ought to have required the plaintiff to 
supply the lacuna that was found wanting in 
the case, I, therefore, admit the additional 
evidence of the certified copy of the Register 
of proaesses, which is filed along with the 
memorandum of second appeal, ` 


Where the good faith as also the considera- 
tion of a transaction are in question, the prim- 
ary duty must rest on the alienee to prove 
both, Proof of consideration without proof of 
good faith will not be sufficient to entitle him 
to verdict inhis favour. The case has not 
been approached by thejlower Appellate Court, 
whieh has reversed the decision of the first 
Court, from -the right point of - view, and 
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consequently I think if must go back to that 
Court for fresh decision with due advertence 
to the above remarks, 


The appeal is allowed with costs. The 
appellants will get a refund of Court-fees paid 
on the memorandum of second appeal. The 
costs in the Courts below will abide the 
event. 

GRD. Appeal allowed; case remanded, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 898 oF 1922, 
December 30, 1923, 


Present :—Mr. Justice Lindsay and Mr. 
Justice Sulaiman, 


Maulvi SHARIF AHMAD ALVEE— 
PLAINTIFF—APPELLANT 
Versus 
MUHAMMAD AND ANOTHER—DEFENDANTS 
—-RESPONDENTS, 


Custom —Pre-em piton—Wajib-ul-arz, entry in, oons- 
tructton of~Shurkayan shikmi, meaning of. 


An entry ina wafib-ul-ars provided that on the 
occasion of a transfer, the first right to take the prop- 
erty would:be givan to “shurkayan shikmi” and that, 
if they declined, an offer should ba mada to the other 
proprietors of the thok or mahal ; 


Held, (1) thatthe primary idea underlying the 
word shikmt was inclusion, that is to say, the skur- 
kayan shikmi must, in some way or other, ba connect- 
ed with the vendor by reference to inclusion in some 
thing which coptainsd tham both, ag. a khata 4 
[p. 613, col. 2; p. 614, col. 1.] 


(2) that, therefore, the expression shurkayan 
shikmi meant those proprietors in the thok or mahal 
who were proprietors inthe same khata with the 
vendor, 


Abdul Shakur v. Mendai, 28 A. 260; A. W. N. (1901) 
68, followed. 


Bohal Singh v. Mubarak-un-Nissa, 6 A. J. 52; A. 
W. N. (1908) 16 ; 80 A. 77, dissented from. 


Appeal from the deoree of the Subordinate 
Judge, Muzaffarnagar, Meerut, dated the 20th 


March 1922, - 
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Mr, Nehal Chand, for the Appellant. 
Mr, Gulzari Lal, for the Respondents. 


JUDGMENT ,.—tThis appeal raises a 
somewhat difficult question of interpretation 
in connection with the provisions of a certain 
wajib-ul- arz relating to pre-emption. 


According to what is stated in the wajib-ul- 
arz,on the occasion of a transfer, the first 
right to take the property is given to a class 
which is defined i in the wajib-ul-arz as “ shur- 
kayan shikmi.” It is provided that in case 
the members of the first class decline to accept 
the offer of the property then the offer is to 
be made to the second class of persons who are 
described as “ digar malikan thok o mahalke” 
A great deal of controversy has arisen 
regarding the meaning to be attached to the 
words “ shurkayan shikmi.” We have been 
referred to a decision of a Bench of this Court 
reported in Abdul Shakur v. Mendat (1), In 
that case it was sought to attribute to the 
expression “ hissedaran shikmi ® a meaning 
derived from blood relationship. In other 
words, the suggestion was that hissedaran 
shikmi were people who had issued from the 
same “shikam ;” that is to say, the expression 
was used in the same sense as the English ox- 
pression “ uterine brothers. ” 


This interpretation was definitely rejected 
by both Judges in that case and on the inter- 
pretation of the wajib-ulsarz in that case it 
was held that “ hissedaran shikmi ” meantin 
that particular case co-sharers in the same 
khata, the khata being a smaller sub-division 
of a patti. A patti is, in the ordinary accept- 
ance of the term, a smaller division than the 
thok, 


“Fyn ive) ohio chimed Ian desided. iy 
another Bench of this Court in the case reporti 
ed in Bahal Singh v. Mubarak-uwa nissa (2) that 
the words” shikmi shurkayan ” are intended 
to denote relatives by blood and not co-sharers 
in any sub-division of a mahal, We have, 
therefore, divergence of opinion regarding the 
matter now before us and it is open to 
us to take our own course, The interpretation 
put on this expression in the case Bahal Singh 
v. Mubarak-wn-Nissa (2) does not commend 
itself to us, 


. (1) 28 A. 260; A. W. N. (1901) 63. 
(2) AD. J. 52; A. W. N. (1908) 16 ; 80 A. 77. 
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We cannot agree that, in any circumstances, 
the expression | shikmi shurkayan ” was ever 
intended to apply to persons who are connected 
by blood relation. 


We agree with the view which was taken 
in the earlier case and we, therefore, hold that 
in the present case the words “ shurkayan 
shikmi ” should be interpreted ina similar 
sense, 


Tt is indeed true that the language of the 
wajib-wl-arz with which we are now dealing 
is nob identical with the language of the 
document which was before the earlier Bonch 
but, having regard to all the cireumstances, it 
seems to us that the only meaning of which 
the expression is susceptiable here is the 
meaning which was given to itin the judg- 
ment of Sir Arthur Strachey and Mr, Justice 
Banerji. 


If we look at the language of the wajib-ul- 
arz itself this construction appears to be the 
only reasonable one, 


We have already stated that the second 
class of pre-emptors consists of “other pro- 
prietors of the thok and mahal.” 


16 follows from the use of the word “digar” 
in the second category that the persons who 
are described in the first class as “ shurkayan 
shikmi” must also be proprietors of the thok 
(malikan thok). 


How, then, are we to distinguish between the 
proprietors of a thok who are’specified in the 
second division? Thera must obviously be 
some basis of classification, and in our opinion 
that basis is to be found in the word 
"“shikmi,” And in interpreting that expression 
it seems to us that the only reasonable mean. 
ing which it can bear i is that the persons who 
are described as ' shurkayan shikme” are per- 
sons who, being proprietorsin the thok, are 
brought intoa closer relationship than pro- 
prietors of the ¿hok by being included in a 
sub-division of the hok, as, in this instance, 
a khata, The principle of decision which was 
adopted in the earlier of the two reported cases 
applies here. We quote the following from 
the judgment of the learned Chief Justice in 
that case (see page 262 of I. D. R., 23 Alaha- 
bad) :—~ 

“The primary idea, as Mr, Justice Baner- 
ji has said is inclusion; that is to 
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say, the kissedaran shikmi must in 

some way or other be connected with 

the vendor by reference to inclusion 

in something which contains them 

both, such as, in the case before us, 

in this khata in which the shares of 
' both are included.” 

Applying this interpretation fo the wajib- 
ul-arz now before us, we must hold that the 
decision'of the Court'below is erroneous. The 
facts are these:—The sale sought to be pre- 
empted was made on the 2nd of January 
1920, and, looking at the sale-deed, it appears 
that two items of property were sold, namely, 
items out of two distinct khewats or sub-divi- 
sions of the thok, namely, Nos. 265 and 269. 

Itis proved beyond all dispute that the 
plaintiff in this case and the vendor are co- 
sharers in one of these khewats, namely, 
No. 269, 

At the time this transfer was made the 
purchaser was a stranger to the village but 
subsequently he acquired by a gifte share 
in thok Ansaryan in khewat No, 323. 


It may be mentioned that khewats 
265 and 269 are also in thok Ansaryan. 


This property which the vendee has acquir- 
ed has undoubtedly constituted him one of 
the proprietors of the thok, and unless the 
plaintiff has gota superiror right the suit 
must fail. 

For the reasons given, we think that the 
plaintiff must be deemed to have a superior 
right with respect to the item of property 
comprised in khewat No. 269. The reason is 
that both the plaintiff and the vendor are 
linked more closely together by their being 
included in one khewat or khata, In our view 
of the case, therefore, the correct decision 
should be that the plaintiff is entitled to have 
his claim decreed regarding the item of prop- 
erty soldin khewat No. 269, 


As regards the item comprised in khewat 
No. 295 he is in no better position than the 
vendeo, and the suit regarding that item 
should be dismissed. 

The result is that the case must be sent 
back to the lower Appellate Court for decision 
of the suit on this basis. The Court will now 
proceed to decide the other questions out- 
standing between the parties. Costs will abide 
the event. 

Z. E. 


Nos, 


Appeal decreed, 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT, 


SECOND CIVIL APPEAL No. 161 oF 1922. 
March 14, 1924. 


Present :—Mr, Kinkhede, A.J.O. 


BALAJI VINAYAK BUTI~- DEFENDANT- 
APPELLANT 
versus 
VITHOBA—PLAINTIFF-—RESPONDENT. 


Morlgage—Suit to enforce morigage— Person in poss- 
ession of mortgaged property whether neccssary party— 
Decree in favour of prior mortgagee—Subsequent mort- 
gagee whether bound—Puisne morigagee, suit by—Prior 
morigagee, duty of—Plaint not'showing defendant's 
tnierest-—Civil Procedure Code (Act V of 1908), O. VII, 
T. 5, O0, XXXIV, 7.1. 


Merely because a person is in possession of mort- 
gaged property he cannot be said to have such intor- 
est in the mortgage-seourity or the right of redemp- 
tion, as would make his joinder as co-defendant to a 
suit to enforce a mortgage, absolutely necessary 
ela XXXIV, r. 1, Civil Procedure Code. [p. 616, 
col. 2. 

A deores obtained against the mortgagor by a prior 
mortgagee on the basis of his mortgage 
without impleading the subsequent mortgagee oan- 
not bind the latter. [p. 616, col. 2] 

It is only in a suit brought by a puisnee mortgagee 
for the express purpose of selling the mortgaged pro- 
perty free of prior encumbrance that the prior mort- 
gagee is bound ta set up and prove his mortgage. 
[p. 616. col. 2.] 

A plaint whioh does not show that the defendant 
is interested or claims to be interested in the subjeot- 
matter of the suit and that he is liable to be called 
upon to answer the plaintiff's demand is a defective 
plaint, becavee it does not comply with the require- 
ments of O. VII, r. 5, of the Civil Procedure Code. 
Ths Court is in such a oase bound to call upon the 
Plaintiff to disclose his cause of action correctly 
against each defendant., [p. 616, col. 2; p. 617, col. 211 


Appeal against the deoreo of the District 
Judge, Wardha, in Civil Appeal No. 126 of 
1921, dated the 4th January 1922, 


Mr. V. D. Kale, for the Appellant. 
Mr. S. B. Gokhale, for the Respondent, 


JUDGMENT.—This second appeal arises 
out of a suit brought by a mortgagee on the 
basis of a mortgage dated 6th October 1914, 
for sale of the mortgage-property which con- 
sists of a house, shop, and the crops of certain 
occupancy land. Defendant No. 1 is the mort- 
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gagor, while defendant No. 2 is impleaded as a 
co-defendant on the ground that he is in 
possession of the house and the shop. The 
amount alleged to be due on the mortgage is 
Rs. 1,781-5-0 on account of principal and 
interest caloulated up to 11th April 1921 and 
the plaintiff seeks a decree directing defendants 
Nos. 1 and 2 to redeem the mortgage by pay- 
ment of that amount and costs and future inte- 
rest and in the case of failure for realizing the 
same by sale of the property. The defendant 
No. 1 admitted the execution of the bond in 
-guit and the receipt of consideration, The 
- defendant No. 1 stated that the property 
mortgaged with plaintiff was already mortgag- 
ed with defendant No 2; that in execution 
of the deeree obtained on that mortgage defen- 
dant No, 2 had purchased that mortgaged pro- 
perty. The defendant No. 2’s agent in his 
oral examination gave further details as 
regards his mortgage and also the mortgage. 
suit and the auction-sale and urged that his 
mortgage-deores was still unsatisfied, When 
asked with reference to these details the 
plaintiff denied knowledge of'the mortgage, 
presumably because he was not made party 
to the mortgage-suit,: but added that if it be 
found that it was a valid mortgage then he 
was willing to redeem the same. Issues were 
framed and, curiously enough, the defendant 


No. 2 was called upon to prove his prior 


mortgage as against the plaintiff in a suit 
where the only relief claimed was a decree for 
sale of the mortgaged property, on the basis of 
the second mortgage and nob for sale expressly 
free of the defendant No. 2’s° prior incum- 
brance, on the ground that it was either non- 
existent or invalid. The case was fixed for 
evidence of both parties for 25th August 1921, 
The-plaintiff’s mortgage was held proved by 
the first Court. Defendant No. 2 filed only a 
copy of the mortgage, dated 26th July 1913, 
and of the preliminary decree obtained by 
him on 80th October 1917. He could not file 
the original deed which had become merged 
in the decree and was with the record of 
Civil Suit No. 596 of 1917 of the Court of 
Mounsif, Waroa. The Trial Court observes 
that defendant No. 2 did not take any steps tc 
cause the original mortgage-deed to be pro- 
duced or show any cause for admitting secon- 
dary evidence of certified eopy of the same. 
As the original document was not before the 
Court. and could nob be shown to the 
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witnesses who were summoned to prove it, 
the Trial Court treated the copy of the mort- 
gage as inadmissible and held that dofendant 
No, 2 has failed to prove the genuineness of 
the earlier mortgage. The Court, thore- 
fore, held that nothing was proved to 
be due to defendant No. 2 and accordingly 
decided to pass a decree directing defendant 
No. 1 alone to pay Rs. 1,781-5-0 and the costs 
of the suit and interest on Rs, 1,000 at 14 
per cent, per mensem as the price of redemp- 
tion, This decision was followed by a pre- 
liminary deoree under O. XXXIV, r. 4, Civil 
Procedure Code, bub that decree gave defend- 
ant No. 1 alone, who had practically no in- 
terest in the property, a right to redeem, and 
did not declare anything about defendant 
No. 2's liability to redeem the second mortgage 
or about plaintiff's non-liability to redeem de- 
fendant No. 2's mortgage. 


The plaintiff did not'appeai against what 
was virtually a paper decree against defendant 
No. 1, but an appeal was preferred to the Dis- 
trict Judge’s Court by defendant No. 2 against 
it under the erroneous notion that there was a 
decree against him. The District Judge dis- 
missed the appeal andit is against this dis- 
missal the present second appeal has been 
preferred by defendant No. 2. The defendant 
No. 2 urges several grounds of appeal labour- 
ing under the same erroneous impression that 
there was a decree against him. After the 
arguments had been partly heard if was dis- 
covered in this Court that no decree was 
passed against defendant No, 2 compelling him 
to redeem the plaintiff's mortgage. This dis- 
closure changed the aspect of the whole cage, 
and the parties asked for amendment of the 
proceedings, and I ‘gave leave to them to move 
this Court for pointing out the particular 
amendments they desired. The plaintiff desires 
that the amendments be so made as to show 
thata decree was passed against the de- 
fendant No. 2, as it were, from the very out- 
set. 


The defendant No. 2 opposes the amendment 
on the ground that the plaintiff cannot be given 
a decree in unqualified terms. He declares 
that he does not want to redeem the plaintiff's 
mortgage. Heis willing to a decree being 
passed for sale of the mortgaged property sub- 
ject to such rights of his as he may have as a 
prior mortgagee. But the plaintiff does not 
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seem willing to accept such a decree. This 
form of decree would have lef the question 
open to both the parties or the ultimate aue- 
tion-purcbaser to have the factum and validity 
of the prior mortgage, dated 26th July 1913, 
adjudicated upon ina second suit, Owing to 
this disagreement between the parties, as to 
the form in which relief is to be given in this 
case, I am constrained to decide the question 
whether or not the present appeal as also the 
appeal to the first Appellate Court were 
maintainable. 


It has been held in Maku v. Kishan (1) that 
it is only the decree against which there is a 
right of appeal. No decree haying been passed 
against defendant No. 2 the plaintiff was 
bound fo have appealed against the decree as 
passed and moved the Appellate Court to pass 
it. Thedecree of the first Court as it stands at 
present is final as between the parties, namely, 
plaintiff and defendant No. 1, but the plaintiff 
derives no advantage from it as there is no 
direction in it to defendant No. 2 to redeem 
the pluintiff’s mortgage, and the latter can- 
not be visited with consequences of his failure 
to redeem, by sale to the property in his (de- 
endant No. 2) hands, nor can the defendant 
No. 2 say that the sale of the property be held 
subject to his prior mortgage, because there 
is no decree to that effect. The plaintiff 
must thank himself for having got a decree 
which practically gives him no relief against 
the mortgaged property. Of course, this does 
not prevent him from going through the farce, 
if he so desires, of causing the mortgaged prop- 
erty to be formally sold and the same may 
be purchasedfor what it ‘is worth, but the 
auction-purchaser shall not be entitled to get 
possession of the property purchased as against 
defendant No. 2 against whom no decree is 
passed. It was to avoid this anomalous result 
that I had suggested to the parties the middle 
course of agreeing toa decree being passed 
even against defendant No, 2 subject to the 
qualification that! the mortgaged property may 
be sold in execution of the plaintiff’s mortgage- 
decree subject to such rights as the defendant 
No, 2 may be able to establish on the basis of 
his' alleged prior mortgage. But the plaintiff 
does not seem prepared to accept such 8 decree, 
As, in my opinion, there is no deoree against 


(1) 15 Ind. Oas. 985; 8 N, D. R. 92. 
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the defendant No. 2, the litigation must be 
taken to be still pending as against defendant 
No, 2. The appeal to the District Judge as also 
the second appeal to this Court were, therefore, 
premature, I have, therefore, no alternative 
but to dismiss the second appeal as premature 
and unmaintainable, I direct that each party 
shall bear his own costs of this appeal, 


The justice of the case, however, requires 
that, although this second appeal is premature, 
should treat it as a revision and set aside the 
decisions of the Courts below which, if allowed 


to stand, may create complications hereafter’ ¥ 


and as I think the case deserves to be remand- 
ed with further directions for trial de novo. 
I accordingly proceed to consider the matter 
on the revision side as wasdone in Govind 
Rao v. Narayan Rao (2). 

It is only in a suit brought by a puisne 
mortgagee for the express purpose of selling 
the mortgaged property free of the prior in- 
oumbrance that the prior mortgages is bound 
to seb up and prove his mortgage, the present 
is nota suit of that character. Itis a suit 
by a puisne incumbranee fo work out his 
rights on the puisne mortgage only wherein the 
defendant No. 2 is impleaded simply because 
he is in possession of the mortgaged prop- 
erty. Merely because a person is in posses- 
sion of the mortgaged property, he eannot be 
said to have such interest in the mortgage- 
security orin the right of redemption, ag 
would make his joinder as co-defendant to 
suit to enforce a mortgage absolutely neces- 
sary under O. XXXIV, r. 1, Civil Procedure 
Code. This Court has laid down in Sukha 
Ganda v. Chaura Saspathy (3), that if a per- 
son in possession of mortgaged property is 
joined asa co-defendant toa mortgage suit 
not because he has any right of redemption 
but because he is in possession of some of the 
mortgaged property such a person should be 
discharged from the suit, 


A plaint which does not show that the de- 
fendant is interested or claims to be interested 
in the subject-matter of the suit and that he 
is liable to be called upon to answer the plain- 
tiffs demand is a defective plaint, because it 
does not comply with the requirements of O. 
VII, r. 5 of the Civil Procedure Code. The 


(2) 170. P. I. R. 129 at p. 130. 
(8) 170. P. L. R. 29 at p. 80. 
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Court isin sucha case bound to call upon 


tbe plainitff to disclose his cause of 
action correctly against each defendant. 
Ié is just possible that the person in 


possession may be a trespasser and as such 
he may not be a necessary party fo the 
mortgage-suit: Adam Khan v. Dattaram (4). 
He may equally be a person interested 
in the mortgage and be in possession in conse- 
quence of such interest. Therefore, whether 
such interest is in the nature of a paramount 
title or of a paramount lien, or one derived 
” from the mortgagor subsequent to the date of 
the mortgage in suit isa matter which the 
plaintiff must be compelled to state in the 
plaint or in the pleadings so as to enable the 
Court to ascortain whether the person implead- 
ed as defendant on the ground of his being in 
possession was rightly impleaded as a neces- 
sary or a proper party to the suit, It is this 
failure, onthe part of the plaintiff, to state 
clearly the necessary information in the plaint 
or in the pleadings, and, on the Trial Court’s 
part, to exercise the oridinary care of examin- 
ing the plaint with a view to see that it com- 
plies with the requirements of the law as 
regards the frame of the suit, or fo examine 
the parties, that has caused all this trouble, 
If the Court of first instance had insisted upon 
the plaintiff's disclosing in the plaint the 
nature and the mode of acquisition of the 
interest in virtue of which the defendant No. 2 
was in possession, it would have at once enabled 
the Court to know that his right to possession 
was, on plaintiff’s own admission, based upon 
the title as auction-purchnser in pursuance of 
a decree based on the prior mortgage, dated 
26th July 1913, This disclosure by the plaint- 
iff in the plaint of the nature of defendant 
No. 2’s interest in the property would have 
enabled the Court to call upon the defendant 
No. 2 to make his election under section 101, 
Transfer of Property Act, as to whetber he 
wished to take his stand on his rights as an 
auetion-purchaser, or fall back on his rights as 
a prior mortgages, and the plaintiff could 
then have been similarly asked to say 
whether he wants to have the scope of 
his mortgage suit based on the puisne 
mortgage, enlarged so as to comprise a claim 
either for redemption of the prior mortgage, or 
for a mere declaration that heis entitled to 


(4) 47 Ind. Cas. 536 ; 17 N. L. R. 176. 
i 0.~%8 
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sell the property on the basis of his own 
second mortgage free or subject to defendant 
No. 2's prior mortgage, as the case may be. 
Tf the plaintiff did not admit these facts, the 
Trial Judge ought to have insisted upon the 
plaintiff definitely stating in what other way, 
if any, according to him, the defendant No. 2 
had derived his right to redeem and also to 
possession if not as an auction-purchaser 
under the decree based on the prior mortgage 
and demanded proof from him of defendant No, 
2's such interest, In other words, he ought to 
have beed asked to state definitely whether or 
not he admitted as correct the version given 
by defendant No. 2:of the origin of his title to 
possession. The defendant No, 2 should have 
also been asked definitely whether he wished 
to redeem the subsequent mortgage or whether 
he would like to have any adjudication in the 
suit itself regarding his rights under prior morte 
gage. The case asit stands discloses that 
there has been a very perfunctory trial and 
neither party has been properly examined 
with regard to the several essential points 
and the result has been mosh unsatisfactory 
and prejudical to the interest of both plaintiff 
and the defendant No. 2. 

It will be desirable to point out here that 
the scope of a mortgage-suit is a very limited 
one, much mors so where the mortgage sought 
to be enforced is only a puisne mortgage and 
not the first mortgage of the property. What 
is mortgaged to a puisne mortgagee is only a 
right to redeem because that is the only inter- 
est left in the mortgagor after he has once 
created a first mortgage upon the property, 
and, therefore, as the object of the mortgage 
suit is to cub off the equity of redemption of 
persons interested in the right to redeem, the 
only persons who can be impleaded as defend- 
ants to such a suit are the mortgagor or per- 
sons deriving title from the mortgagor subse- 
quent to the date of the mortgage, or persons 
who claim to be interested in the residuary 
equity of redemption. It is on this principle 
that the Legislature has added an explanation 
to r. 1,0, XXXIV of the Civil Prooedure 
Code, which says that puisne mortgagee may 
sue for foreclosure or sale without making the 
prior mortgagee a party to the suit. 

This explanation i is new and has been inserted 
with a view to supersede certain decisions 
under section 85 of the Transfer of Pror erty 
Act, to the effect that a prior mortgagee is a 
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necessary party toa suit for sale or foreclosure 
by a puisne or subsequent mortgages of which 
I might cite an instance from our High Court 
Ohulaji v. Fakir Shah (5). Tt declares that a 
prior mortgagee is nob a necessary party to 
such a suit. 

In the present case, therefore, the defen- 
dant No. 2 in his capacity of a prior mort- 
gagee was not a necessary party. Bub he had 
the double character of being also the mort- 
gagor’s representative and as such he could, if 
he chose to, redeem the second mortgages. 
But these characters or any of them ought to 
have been disclosed by the plaintiff himself in 
the plaint or admitted in the pleadings. 
This has not been done. It is no doubt 
clear that the fact that the prior mortgagee 
had obtained a decree on the basis of his 
mortgage against the mortgagor without im- 
pleading the plaintiff, subsequent mortgagee 
could not affect the second mortgagee’s right 
to redeem the first mortgage, The sale held 
ab the instance of the prior mortgagee had not 
the effect of displacing the second mortgagee 
and leaving him with notbing but a claim 
against the balance, if any, of the sale pro- 
ceeds of the property after satisfying the first 
mortgagee. He had, as some High Courts re- 
cognize, a right fo sell the property for what 
it is worth. The omission to implead the 
second mortgages in the first mortgagee’s suit 
did not, therefore in any way, prejudice his 
rights. As a second mortgagee he could have 
sued the mortgagor for sale of the property 
subject to the first mortgage or he could have 
redeemed the first mortgage and then sued the 
mortgagor for sale on both the mortgages, 
But finding that the plaintiff had done neither 
of these two things in this suit, it was the 
incumbent duty of the Trial Court to call upon 
him to state definitely in which of the two 
ways he wanted to proceed, and whether he 
would like to amend his plaint and claim any 
of those reliefs. The powers which O. X of 
fhe Civil Procedure Code vest in the Civil 
Courts to examine the parties are mainly in- 

.tended to draw out by viva voce examination 
the real points in controversy between them 
and thus prevent the real matter in dispute 
remaining undecided or left ont from considerae 
tion, There are other enabling provisions also 
in O. XL and O.XTI of the Civil Procedure Code 


(5) 170. P. D. R. 189, 
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which the parties oan avail themselves of and 
thus reduce the points of dispute between them 
and lessen the number of issues to be framed 
in the case, I am firmly of opinion that if the 
Court of ‘first instance had exercised its powers, 
or the defendant No. 2 had taken advantage of 
the appropriate provisions of the Civil Proce- 
dure Code inthe matter of elucidating admis- 
sions on these points there would have been 
little or no controversy us regards the character 
of his interest in the subject-matter of the suit, 


The result of these irregularities or defects 
in the procedure of Trial Court has been that 
the trial was defective from the very begin- 
ning and the real points necessary for proper 
determination of the controversy between the 
patties have not been able to place before the 
Court all the documentary evidence necessary 
for the proper adjudication of their respective 
rights. I think that it is in the interest of 
both parties and of justice, that I should 
remand the case for trial de novo, I, there- 
fore, acting on the revisional side, set aside 
the decisions of the Courts below so far as 
they relate to the defendant No, 2 and remand 
the case to the first Court for trial de novo, 
with advertence to the above remarks, as 
between plaintiff and defendant No. 2, Both 
parties are to blame for this result and I, 
therefore, direct that the costs of the appeal 
to the District Judge will be borne by the 
party incurring them while those of the Trial 
Court will abide the event. 


G. R. D. 
K, 5. D. | 


Appeal treated as Revision and allowed: 
Case remanded. —. 
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CHIDAMBARAGURDKKAL V, SIVAGNANA SUNDARAM PILLAI 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 862 o¥ 1921, 


February 8, 1994, 
Mr., Justice Venkatasubba Rao. 


CHIDAMBARAGURUKKAL ALIAS 
DEVENDRASAIVA PURANTHARA 
PANDITHAR—PLAINTIFF— APPELLANT 


VETSUS 
SIVAGNANA SUNDARAM PILLAI 
AND OTHERS—-DEFENDANTS 
— RESPONDENTS. 


Present »— 


Landlord and Terant—Tenancy, origin of, not known 
—Nature how determined—Conduct of parttes, Eviden- 
tiary value of —Long occupation on sume torms—Uni- 
form rent—Inference. 


When the origin of a tenancy ia not known, evid- 
ence of tha aots and conduct of the parties constitutes 
the best and the only evidence to prove the nature of 
the tenancy. 


Seturatnam An v. Venkatachala Goundan, 66 
Ind. Cas. 117 ; 43 M. 567 at p. 577 ; (1920) M. W. N. 
61; 37 M. L. T.108;11 1. W. 899; 38 M. ne J. 416; 
22 Bom. I. R. 678; 18 A. In J. 707; 25 0. W. N. 485; 
47 J. A. 76 (P. 0.) ; Ismail Khan Mahomed v Jaigun 
Bibi, 27 O, 570 ; ac, W. N. 210; 14 Ind. Deo, (N. B.) 
874, relied on. 


Where ina suit in ejectment against tenants, it 
was found that for at least three generations the 
defendants’ family had been occupying the land with- 
out any alteration in terms and during that period, 
the rent had been far below the economio rent; and 
uniform and fixed rent had been paid : 


Held, that, under the ciroumstances, the Oourt 
was entitled to infer permanent rights of tenancy. 


Ponniah Nadan v. Detvanat Ammal 52 Ind. Cas. 
247; 86 M. L. J. 468; 9L. W. 458; 26 M. L. T. 811; 

janiyandi Melevarayan v Vadamalai Odayan, 38 
Ind. Oas. 956 ; 2G. W. 728 ; relied on. 


Appeal against the decree of the Court of 
the 2nd Additional Subordinate Judge, Coim- 
batore, in A. 8. No, 5 of 1920 (A. S: No, 243 
of 1920, on the file of the District Court, 
Coimbatore) preferred against the decree of 
the Court of the Principal District Munsif, 
Erode, in O. S. No. 826 of 1919. 

Mr. 8. T. Srinivasagopalachariar, for the 
Appellant. 


Mr. T, M. Krishnaswamy Asyar, for the 
Respondents, 


JUDGMENT .—This appeal arises out of 


a suit by an Inamdar against his tenant. 


The first question to be decided is whether 
the grant to predecessor of the plaintiff was of 
the land, or the grantee not owning the Kudi- 
varam of the land revenue only. Section 3 (d) 
of the Estates Land Act does not, in terms, 
apply because the suit concerns not a village 
but only a small plot of’land, The point has, 
however, to be decided with reference to con- 
siderations similar to those that would apply 
if the case fell within that section, If the 
grant were forthcoming it would be the most 
valuable evidence but, unfortunately, the grant 
is not before the Court, although it is agreed 
that the land was granted come centuries ago 
during the period of the Madura Kings, The 
learned Subordinate Judge has, on a considera- 
tion of the materials before him, come to the 
conclusion that the Inamdars were entitled 
only to the melwaram, I agree with him, 
Proceedings connected with the Inam enquiry 
are relied upon by both the parties. At the 
enquiry, the Inamdar made the statement 
that the land was let to ryots for “Kandaya,” 
cultivation, The Subordinate Judge is of the 
opinion that this, supports the defendants’ 
ease. The word “ Kandayam” is defined as 
either a fixed portion of the tax payable or 
rent paid in money as distinguished from rent 
paid in kind (See MeLean’s Manual of Admin- 
istration of the Madras Presidency), The 
Judge presumably thinks that the word is 
used in the Jnam statement in the former 
sense and I am not prepared to say that he is 
wrong. The Inam title-deed is inconclusive. 
It acknowledges the title of the Inamdar to 
the “Inam ” and says that it has been sub. 
ject to a quit-rent of Rs, 2-4-0, that the Inam 
has been hereditary but nct alienable and 
liable to lapse on failure of lineal heirs. It 
then recites,— 

“On your agreeing to pay an annual quib- 
rent of Rs, 4-4-0 . your Inam tenure 
will be converted into a permanent freehold ; 
in which case the land will be your own 
absolute property.” 


On bebalf of the plaintiff, itis argued that 
the use of the word“ land” denotes that the 
original grant was of the soil, This conten- 
tion Iam not prepared to accept. The word 

“land ” is not used with special reference to 
the subject of the grant, The words “ Inam” 
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and “Land.” are used indifferently and in the 
context no significance abtaches tothe use of 
the particular word “Land.” The tenants are 
not parties to this document and there was no 
ocoasion to refer to the rights of the Inamdar 
as distinguished from those of the tenants, 
The plaintiff next relies upon a receipt for 
rent executed by himself. It refers to“ My 
Iuam Vengayam Kadu which belongs to me.” 


It is said that this contains an assertion by 
the Inamdar that he was the owner of the 
land. A similar argument was advanced with 
reference to the statement of the Inamdar 
made at the Inam enquiry “ the lands are let 
to ryots ” Even where the tenant is 
admittedly possessed of the kudivaram, the 
landholder refers to his melvaram right as 
land and, therefore, no inference favourable to 
the plaintiff can be drawn from the circum- 
stance. It is true that there is no presumption 
that an Inam grant is a grant of the land re- 
venue only and that each case must be decid- 
ed with reference to the circumstances con- 
nected with it. But the Subordinate Judge 
has on a consideration of all the cireumetances 
come to the conclusion that the grantee was 
not the owner of both the varams, and I am 
not prepared to interfere with this finding. 


Granting that the Inamdar was possessed 
of both the varams, the next question to be 
decided is whether the defendants have prov- 
ed the existence of a permanent tenancy. 
The Court has to find whether the defendant's 
predecessors possessed occupancy rights at the 
inception of the relations of the parties, not 
whether there wasa sabsequent change in 
those relations, the latter alternative not 
having been suggested. See Seturatnam 
Atyar v. Venkatashala Gounden (1), and when 
the origin of a tenancy is not known evidence 
of the acts and conduct of the parties 
constitutes the best and the only evid- 
ence fo prove the nature of the tenancy. 
See Ismail Khan Mahomad v. Jaigun Bibi (2), 


It has been contended that permanence, if 
claimed, must be established and that the 
burden of proof lies on the tenant. The 


(1) 56 Ind. Cas. 117; 43 M. 567 at p. 577; (1920) 
M. W. N. 61; 27 M. L. T, 102; 11 L. W. 399; 88 M. L. 
J. 416; 22 Bom. L. R. 678; 18 A. L. J. 707; 25 0. W. 
N. 485; 47 I. A. 76( P. 0). 

(8) 970. 570; 4 O. W. N. 210 ; 14 Ind Deo. (N.B) 
874 4 a 


learned Subordinate Judge has found that the 


‘truo inference from the facts proved is that 


the tenure is permanent and not precarious, 
Granting that the onus ison the tenant, the 
Subordinate Judge has found that the defend- 
ants have made out their case and I am not 
prepared to disturb his finding. For ab least 
three generations, the defendants’ family have 
been occupying the land without any alter- 
ation in terms, and during that period, the 
rent has been far below the economic rent 
and uniform and fixed rent has been paid. 


The plaintiffs have not been able to give any _ 


evidence that at any time a different rent was 
paid or the rent was ever enhanced. It is 
suggested on behalf of the plaintiffs that they 
were absentee landlords, that when they went 
fo the village of the defendants, the latter 
who were karnams attended to the wants of 
the plaintiffs and that it was likely that a low 
rent was fixed on account of these consider- 
ations, This has not been accepted the lower 
Appellate Court as an explanation, The 
facts suggested on the one side and the 
uniform and low rent on the other have 
not been shown to be related as cause and 
effect. It is quite as likely that, because the 
defendants and their ancestors have been ten- 
ants of the plaintiff’s family, the former have 
from time to time rendered small services to 
the latter. The Judge was entitled to infer, 
from the continuance of the land in the same 
hands aba low and unvarying rent, perma- 
nent rights of occupancy, Ponniah Nadan v., 
Deivanai Ammal (8), and Palaniyands Meleva- 
rayan Vv. Vadamalai Odayan (4). 


In the result, the second appeal fails and is 
dismissed with costs but subject to the follow- 
ing reservation. The: defendants do not 
object toa decree being passed in favourjal 
the plaintiff for the rent admitted by then to 
be due, and I accordingly pass a deoree for 
Rs. 64. With this modification the lower 
Appellate Court's decree will be confirmed. 


V.N. vV. 
K, 8. D, Decree modified, 
(8) 52 Ind. Cas. 247 ; 96 M. L. J. 463; 9 L.W. 468; 


26 M. L. 'T. 811. 
(4) 28 Ind. Gas, 956 ; 2 L. W. 723. 
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NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 


SECOND CIVIL APPEAL No. 141 op 1922, 
Mareh 20, 1924, 
Present :—Mr. Kinkhede, A. J. ©, 


TULARAM AND OTHERS——-PLAINTIFFS 
—APPELLANTS 
VeTSUS 


Mt. SOMRATI—DEFENDANT 
— RESPONDENT, 


C. P. Land Revenue Act (II of 1917), & 80—-Setilement 
paroha— Presumption of correciness—Civil Procedure 
Code (Act V of 1908), s 11—Hrroneous decision on ques- 
tion of law, whether res judioata—'* Litigating under 
same title,” meaning of- Parties to subsequent sutt— 
Title, when must come into existerce—Construction of 
document—Question fact or law. 


A Settlement parcha is not Strictly so called a Set. 

tlement entry but only a rent certificate to which 

. no presumption of correctness under seution 80 of 

the O. P. Land Revenue Act of 1917 oan apply. 
[p. 622, col. 1.) 


An erroneous decision on a point of law operates as 
res judicata. [p. 522, aol, 2.] 


Parma Sao ¥. Gobrya, 140. P. L. R. 109, follow- 
ed. 


The title by which the parties to the subsequent 
suit olaim must, for purposes of res judicata, be sub- 
sequent to the commencement of the former suit, 
because transferees prior to the date of such suit are 
not bound by the decision of the suit. [p. 622, col, 2.] 


Tho words “between parties or between parties un- 
der whom they or any of them jclaim, litigating un- 
der the same title” in section 11 of tha Civil Pro- 
cedure Code cover a oase where the latter litigant 
occupies by succession the same position as the 
former litigant. [p. 622, col. aj 


Madhavrao Harisharrao v. Anusuya Bai Eknath 
Jope, 36 Ind. Oas. 505 ; 40 B. 606 ; 18 Bom. L.R. 768, 
followed. 


The interpretation of the terms of a deed is a ques- 
tion of law. 


Appeal against the deoree of the District 
Judge, Hoshangabad, in Civil Appeal No, 115 
of 1921, dated the 22nd December 1921. 


Mr. S. B. Gokhale, for the Appellants. 


Sir B. K. Bose and Mr, P. N. Rudra, for the 
Respondent, 
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JUDGMENT.—The decision of this 
case hinges upon the right interpretation of a 
clause of reservation relating to the field in 
suit in the sale-deed'dated the 31st March 1897, 
Exhibit P-5, If the clause made Dhanaram, 
who purchased the eight-annas share of the 
village of Birpur from Mt. Sunder Patelin, 
the landlord of the vendor, and the latter or 
her sons the tenants, of the khudkast field old 
No. 24 area 10-81 rental assessment corres- 
ponding to new No. 26 area 10-47 of mouza 
Birpur reserved by the vendor to herself and 
her sons in perpetuity, with the special pri- 
vilege of enjoying it muafi or free from pay- 
ment of rentfor revenue, whatever it may be, 
then the question to be considered is, had the 
vendor’s or her son’s tenancy come to an end, 
before the plaintiff got the land on lease from 
the purchaser Dhanaram by means of patia 
dated: the 8th July 1916, Exhibit P-7, executed 
by him after taking a surrender, Exhibit P-6, 
dated the 1st June 1916 of the land from one 
Kaliram to whom the same had been given for 
enjoyment during his lifetime as a maintenance 
grant by the vendor's son Sitaram, so as to 
entitle plaintiff to succeed in this suit. If the 
interest be held to be proprietary then the 
plaintiff's suit must necessarily fail. The 
nature of the interest carved out in favour of 
Kaliram by the vendor’s son Sitaram will be 
the next point to be considered in this con- 
nection, 

So fax as I have been able to understand 
the case, the conclusion arrived at by the 
lower Appellate Court seems to be correct and 
I uphold it, though for different reasons. In 
my opinion the land appears to haye been 
held in proprietary right by Mt. Sunder or 
her son Sitaram, and that the purchaser acquir- 
ed no right to demand any rent or revenue 
in respect thereof either from the vendor or 
her heir or their nominees or transferees like 
Kaliram or other persons holding under them, 
and that, consequently, Dhanaram oould not 
take a surrender of the same and dispose it 
of by lease and create tenancy in favour of 
plaintiff, and that the latter, therefore, could 
not and did not acquire the rights of a tenant 
in respect of the said land. The clause express- 
ly reserves the khudkast land, rent or revenue 
free to the yendor and her successors-in- 
interest, in perpetuity, and does not purport to 
oreate or reserve only a limited interest there- 
in, or otherwise limit the scope thereof by 
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merely reserving a tenant right in the same. 
There are no words in the deed which could 
be construed as granting only a lease of the 
land or creating a mere tenant right, There 
was nothing to prevent the parties to the 
deed from inserting appropriate words to 
show that the reservation was intended only 
to carve out the status of a permanent tenant 
with the incident of heritability attached to it, 
and not to leave the entire interest of a pro- 
prietor intact. The reservation must, therefore, 
be taken, and I hold it, to be of the entire 
interest which the transferor could otherwise 
have passed to the transferee, and that the 
vendor thus remained the owner of the khud- 
kast land reserved just as she was of the other 
8-annas malguzart share held by her, 


The plaintiff bas secured the Settlement 
Parcha, Exhibit P 1, in respect of the land in 
suit at the recent Survey Settlement which 
took place in 1917-18, It is not strictly 
so called a Settlement entry but only a 
rent certificate to which no presumption of 
correctness under section 80 of the Central 
Provinces Land Revenue Act of 1917 can 
apply, Assuming that Exhibit P-1 carries 
with is any such presumption of correctness, 
1 think that, in view of the other facts proved 
in the case, the presumption has been suffi- 
ciently rebutted, so as to disentile the plaintiff 
from claiming the status of a tenant for him- 
self ; consequently, the defendant who as the 
widow of Sitaram would be entitled to succeed 
to whatever status her husband, or mother-in- 
law Sunder Patelin enjoyed in respect of the 
land, cannot be excluded from such enjoyment. 
I think that even if it be assumed that all or 
any of the decisions and orders in the previous 
suits and proceedings, Exhibit D, 15 to Exhibit 
D-22, may not necessarily operate as res judi- 
cata, they have got great evidentiary value and 
can serve to shift the onus fo the plaintiff of 
proving that the interest reserved by the ven- 
dor was that of a tenant and not of a pro- 
prietor : Lakshman v. Amrit (1), Neamut Ali v. 
Gooroo Doss (2), compare also Sakharam v, 
Shriram (3). It, however, appears that the 
point was directly and substantially in issue in 
the suit for profits between Dbhanaram and 


(1) 24 B. 591 ab p. 599 ; 2 Bom. L. R. 886; 12 Ind. 
Deo. (N.B.) 824. 

(3) 22 W. R. 866. 

(8) 10 Ind. Cas. 700 ; 7N., L. R. 28 at p. 26. 
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Sitaram, and whether the decision (Exhibit 
D.21) was right or wrong, ib ought to operate as 
res judicata, although the decisions in the rent 
suits, Exhibits D-15, D-16 to D-20 and D-29, 
may hot do so in view of Dwarkanath Roy v. 
Ram Chand Achi (4), Even if the decision 
may have been an erroneous decision on a 
point of law, because interpretation of the 
terms of a deed is a question of law, ib opera- 
rate as res judicata: Parmu Sao vy. Gobrya (5), 
between the parties or between parties under 
whom they or any of them claim litigating 
under the same title. The title by which the 
parties to the subsequent suit claim must for 
purposes of res judicata be subsequent to the 
commencement of the former suit: because 
transferees prior to the date of such a suit are 
not bound by a decision in that suit compare 
Sitaram vy. Amir Begam (6), Joy Chandra 
Banerjee v. Sreenath Chatterjee (1), Niaz-ullah 
Khan vy. Nazir Begam (8), Abdul Alli v. Mia- 
khan Abdul Hosein (9), and Ramchandra 
Dhondo v. Malkapa (10). The words “ bet- 
ween parties or between parties under whom 
they or any of them claim litigating under the 
same title ” in section 11 of the Civil Prose- 
dure Code, cover a case where the latter liti- 
gant occupies by succession the same position 
as the former litigant: Madhavrao Hartharrao 
v. Anusuyabat (11), 


I, therefore, hold thatit was not open to 
Dhanaram or to plaintiff, who isa transferee 
from him, to re-agitate the question as regards 
the status of the vendor Mt. Sunder or of her 
sou or of the latter's heir, namely, the present 
defendant, in respect of the khudkast land 
expressly reserved under the terms of fhe sale- 
deed, Exhibit P-5. Down to 1914 Dhanaram’s 
right to style himself either as proprietor or 
as landlord in respect of the field in dispui 
and to recover its renti or revenue either from 


(4) 96 0.498 (F. B); 3 0O. W. N. 266: 18 Ind. 
Deo. (N. S.) 876. 

(5) 140. P. L. R. 109. 

(8) 8 A.824; A. W.N. (1886) 101; 5 Ind. Deo. 
(N.8.) 106. 

(7) 320. 857 (P.0.);10. L. J. 23. 

(B) 164.108; A. W. N. (1892) 246; 7 Ind. Deo. 
(N.S ) 786. 
(9) 10 Ind. Cas. £90: 85 Bom. 297: 18 Bom. L.- 


R. 268. 

(10) 86 Ind. Oas. 448: 40 B. 679; 18 Bom. L. Re 
767. 

(11) 36 Ind Oas. 505; 40B. 606; 18 Bom. L. R, 
168. f 
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Sitaram or his under-lessees has been consis- 
tently negatived, and the question would no 
_ longer be liable tio be re-opened. 


Plaintiffs says that the transaction between 
Kaliram and Sitaram which took place some 
time in 1914 was on the defendant’s own 
admission a transfer of tenant-right which was 
prohibited by the Central Provinces Tenancy 
Act of 1898, and consequently the same had to 
be avoided in the manner and to the extent 
provided by section 71 of the said Act. But in 

_the view I have taken the status of Sitaram 
" was not that of a tenant and, therefore, no 
question of the avoidance of the alleged trans- 
fer arises for determination, consequently, 
Kaliram who held the land as a maintenance 
grantee for life and enjoyed the usufruct or 
profits of the land, had no proprietary interest 
therein and the surrender by him of his right 
to enjoy the profits of the land as per Exhibit 
P-6 to Dhanaram would nob affect the right 
of reversion which Sitaram and his heirs had 
to the land. 


In this view of the case, none of the ques- 
tions about the lapsing of the tenancy right 
by loss of remedy, or by lapse of time under 
section 94 or of statutory forfeiture under 
section 35 of the Central Provinces Tenancy 
Act which had been ably argued on both sides 
at all call for any adjudication, Dhanaram 
could not, behind the back of Sitaram or bis 
heirs, bring into existence a new state of 
things, namely, of taking a surrender from 
Keliram, and of clothing himself with a 
so-called right which, however, could: not 
be higher than that what Kaliram him- 
self possessed as against Sitaram and his 
heirs, and by granting a patta to plaintiff 
hā could not raise his status to that of 
a tenant under himself, and thus acquire 
for himself the status of a landlord in 
respect of the very same land regarding which 
if was being stoutly denied and the denial 
whereof was upheld in the previous litigation. 
Much less could the Settlement Officer confer 
the status of a tenant on plaintiff in regard to 
the land in suit as per Exhibit P-1, It is an 
admitted fact that Kaliram who, according to 
the defendant, was only a grantee for life of a 
right to enjoy the usufruat of the land, is now 
dead. Whether he was dead or alive at the 
date when the defendant dispossessed plaintiff 
is, therefore, now immaterial, because, even 
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apart from the grantor’s reservation of right 
in virtue of which the defendant seeks tojusti- 
fy her possession, she is entitled to defend her 
own possession by challenging the plaintiff's 
right to sue, this being an ejectment suit. 
The burden was on plaintiff to prove his title, 
and he having failed to establish it, the suit 
was liable to be and has been rightly dismissed. 


The appeal is dismissed with costs. Costs 
of the Courts below will be paid as already 
ordered. 


G. R. D. Appeal dismissed. 


MADRAS HIGH COURT, 
SECOND CIVIL APPEAL No, 592 oF 1991. 
January 18, 1924, 


Present :—Mr, Justice Odgers. 


CHOCKALINGAM PILLAI—PLaintirr - 
APPELLANT 


versus 


SAMI BATTAR AND ANOTHER— 
DEFENDANTS— RESPONDENTS, 


Evidence Act (I of 1872), ss. 112 and 114— Pre. 
sumption of marriage, when arises— Absence of evidence 
— Ligitimacy, whether can be presumed. 


The presumption of marriage under seotion 114 of 
the Iividence Act arises from the fact either that the 
persons have lived together fora length of time or 
that they have been recognised as husband and wife 
bya certain number of persons. But there is no 
general presumption in favour of legitimacy without 
laying the foundation for if under seotion 119 of the 
Act. 


Where there is no evidence at all, legitimacy of 
a person cannot be taken as proved. 


Appeal against the decree of the Court of 
the Additional Subordinate Judge, Madura, in 
A. S. No. 29 of 1920 (A. 5. No. 367 of 1919, 
Madura Districts Court) preferred against 
the decree of the Court of the Principal 
District Munsif, Madura in O, 8. No. 318 of 
1918. 


Mr, K. N. Sesha Iyangar, for the Appellant. 


Mr. A. Y. Viswanatha Sastriar, for the Regs- 
pondents, 
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JUDGMENT.—In this second appeal it 
is contended that the Additional Subordinate 
Judge bas not dealt in the right way with the 
first issue which was, 


“Is the plaintiff a legitimate son of the 
deceased Voerabhadra Pillai ?” 


Under ordinary ciromstances, one would say 
that the finding of both the learned District 
Munsif and of the Subordinate Judge were 
questions of fact on the evidence. . But Mr, 
Sesha Iyengar for the appellant has raised a 
point with regard to the decision of this first 
issue in that he says that what the Subor- 
dinate Judge has done is really to throw the 
onus of proving legitimacy on his client 
instead of starting with the presumption of 
legitimacy in his favour. The learned District 
Munsif found the legitimacy of the plaint- 
iff by reason of certain evidence, Hx. € 
Series, which it is not contended can be 
legitimately used; so that the ground 
on which the District Munsif decided 
has now definitely gone. The Subordinate 
Judge has come to a contrary decision on a 
consideration partly of the evidence on this 
issue and partly on the evidence of the second 
point in the case as to the plaintiff's right to 
a portion of a certain house to which he would 
be entitled, if he were the legitimate son of 
Veerabhadra Pillai and, therefore, the legiti- 
mate brother of the second defendant. With 
regard to this, although Mr, Sesha Aiyengar 
did not press the second point, 4.e., as to what 
portion of the house the plaintiff was entitled, 
I am satisfied that at no time up to the present 
has the plaintiff been in possession of this 
house. That this is so appears from the 
order of the District Munisif, dated 25 July 
1918, which is the order on the obstruction of 
the first defendant in consequence of which the 
plaintiff brought the present suit. The order 
was made on an application by the judgment- 
creditor-decree-holder for the delivery of 
possession of the house in question, The 
learned District Munsif found that there had 
been a previous litigation, namely, O. 8. No. 15 
of 1896, followed by O. 8. No, 278 of 1898, 
wherein this question of legitimacy was 
apparently directly raised, and the matter was 
compromised. But the learned District Munsif 
says that it did not recognise the respondent's 
right to a half share in the house but merely 
provided that in consideration of the respondent 
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No. 1 paying Rs. 300 to the decree-holder he 
should take a half share, Inthe compromise 
decree the respondent's status as Veerabhadra 
Pillai’s second wife’s son is not admitted, He 
also adds that at the time of the suit the 
respondent was not living in the plaint house. 
Now it should be noted that Veerabhadra 
Pillai was admittedly the father of both 
the plaintiff and the first defendant. So at 
the time he is said to have married the plaint- 
iff's mother he was a married man with 
a son. Itis said that the law raises a pre- 
sumption in favour of marriage under section 
114 of the Evidence Act. That presumption 
arises from the fact either that the persons 
have lived to gather for length of time or 
that they have been recognised as husband 
and wife by a certain number of persons. It 
cannot be said that there is a general presump- 
tion in favour of legitimacy without laying 
the fundation for it either under section 112 
or a presumption that a valid marriage had 
taken place between the father and mother of 
the person in question; so that I think the 
Subordinate Judge in this case was not wrong 
when he refused to take P, W, 2’s evidence as 
necessarily establishing the legitimacy of the 
plaintiff. Ib is said that there is no evidence 
on the other side, and, therefore, the legiti«: 
macy of the plaintiff must be taken as proved. 
But I do not think that that is the law, as one 
oan see from the case cited for the respond- 
entsin Ma Wun Di v. Ma. Kin, (1), In Sastry 
Valaider Aronegary v. Sembecutty Vaigalie (2), 
cited by Mr. Sesha Aiyengar, a form of marri- 
age was gone through. As far as I can see, 
in this case there is no evidence of any 
form of marriage being gone through execept 
that of P. W. 2 whose evidence is disbelived 
with regard to the second point, namely, tab 
the plaintiff was ever living in the southern por- 
tion of the house and, therefore, I consider that 
the Subordinate Judge was justified in sum- 
ming up the evidence of P, W, 2 in this way: 


Then there is the evidence of P, W. 2 in 
the present suit who says that the plaintiff 
and the second defendant are sons of the 
deceased Veerabhadra Pillai. It may perhaps 
be that the plaintiff is an illegitimate 


(1) 350. 232 ; 12 0. W. N. 290: 10 Bom. I. R. 41; 
3 M. L. T. 93 ; 18 M. L. J. 3; 7 0. L. J. 112 ; 5 A. LJ; 
63; 14 Bur. L. R. 3 ; 4 L. B.B. 178 (P.O) 
T (tees) 6 App. Oas, 864 : 50 Ln J. P.O, 28 ; 44 In 
. 895, 


x 
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son of Veerabhadra Pillai. This witness 
does nob speak to any marriage between 
Veerabhadra. Pillai and the mother of 
the present plaintiff.” As a matter of 
fact, he does speak to 8 marriage having 
taken place. But I have been referred to 
his evidence andit is prefectly clear that 
he ‘knows nothing personally of the matter: 
He was not present at the marriage. Al- 
though, perhaps, the Subordinate Judge was 
in error when he said that the witness 
did not speak of any marriage, I think that, 
for the reasons given, he was justified in 
coming to the conclusion he did on the evid- 
dence of P, W., 2. I, therefore, hold that he 
was not wrong in his estimation of the evi- 
dense, nor did he go wrong on the question of 
presumption of legitimacy. It follows that 
the second appeal should be dismissed with 
costs. 


VN. V, Appeal dismissed. 


een oh 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 


SECOND CIVIL APPEAL No, 345-B or 1923, 
4 March 4, 1924, 
Present :—Mr. Kinkhede, A, J. O. 


Sheikh GANI —PLAINTIFF—APPELLANT 
Versus 
SITARAM—-DEFENDANT-—~RESPONDENT, 


Transfer of Property Act (IV of 1882), $. 58.Mala- 
fide transfer—Intention to prefer one creditor—Trans. 
fer, whether enforceable. 


CAA transfer entered in bad faith with the intention 
to’ defraud one oreditor and to give preference to 
another orsditor of the vendoris not enforceable in 
law. 


Bhagwant Appajt v. Kedari Kashinath, 25 B. 202 ; 
2 Bom. L. R. 986, not followed. 

Chidambaram Chettiar v. Sami Aiyar, 30 M. 6 ; 16 
M. L. J. 427; 1 M. L. T. 851; Chidambaram 
Chettiar v. Srinivasa Sastriai, 29 Ind. Cas. 714; 37 
M. 227 ; 26 M. L. d. 478 ; 18 0. W. N. 841; 16 M. L. 
m, 286 ; 290.1. J. 571; (1914) M. W. N. 754; 16 
Bom. L. R. 783; 1L. W. 963 (P. C.), relied on, 


Appeal against the decree of the Additional 
District Judge, Amraoti, in Civil Appeal No. 
92 of 1928, dated the 8th September 1923, 


I c—79 


INDIAN CASES 


626 


My. B. V. Pradhan, for the Appellant. 
Mr. M, R. Dixit, for the Respondent, 


JUDGMENT.—In this case the defendant 
sued his debtors, Rajaram and Vishram, for 
the recovery of the debt due from them on 
2nd March 1922. Hoe asked for attachment 
before judgment on the same day but it took 
time to actually effect the attachment, which 
was made on 11th March 1922, There was 
another creditor of Vishram by name Punjaji, 
P. W. 8, and Rs. 125 were payable to him. 
Vishram and his nephew Motia executed a 
sale-deed in favour of plaintiffin respect of 
their two houses for an apparent consideration 
of Rs. 300 on 2nd March 1922. Out of this 
Rs. 125 are stated bo have been received at 
home and Rs. 175 to be received before the 
Sub-Registrar. At the time of the execution 
of the document and before it was registered, 
it isin evidence that plaintiff and Vishram 
were informed of the institution of the suit 
and of the fact that the Court had passed an 
order for attachment before judgment of the 
said houses. Not minding this warning, the 
plaintiff pushed his transaction through and got 
the deed registered hurriedly. The plaintiff 
apparently did not need the houses for personal 
occupation or residence because we find 
the very next day both the houses were leased 
out, one to the vendor and another to Tuka- 
ram Wadi (P, W. 1), as per Exhibits P-2 and 
P-3, Tho Court of Appeal entertained grave 
doubts as to the payment of Rs. 125 at home 
as stated in the sale-deed. Punjaji ( P. W. 3) 
admits having received Rs.125 and returned 
the promissory-note, but I have not got it be- 
fore me, I have before me no proof of the 
existence of debt although there is proof of a 
payment of Rs. 125 to Punjaji. 


The plaintiff has not gone into the box to 
give his version as to why he did not produce 
tbe promissory-note which P, W., 2 says was 
returned to Vishram and to plaintiff. He has 
not also given us any opportunity to test his 
veracity particularly in connection with the 
haste with which payment of Rs. 175 was 
made before Sub-Registrar and whether he 
realized any rent There is absolutely no evid- 
ence to show what has become of Rs, 175 
paid before the Sub-Registrar. With know- 
ledge of the fact that the defendant was one 
of the creditors whose debi was outstanding 
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and that he had not only sued but had ac- 
tually taken steps to attach the property cover- 
ed by the sale-deed, it is very likely that 
the plaintiff would go through the farce of 
merely paying the major portion of the consi- 
deration into the hands of the vendor before 
the Sub-Registrar. He could very well have 
got the vendors to agree to his (vendee’s) 
undertaking to pay plaintiff out of Rs. 175, if 
it had been intended to fake a real sale and to 
recite that the sale was being made to satisfy 
creditors. The Courts are naturally inclined, 
in view of suspicious circumstances, to insist 
upon a greater degree of scrutiny of the evid- 
ence relating to the reality as also bona fides 
of the transfor. 


The lower Appellate Court has expressed 
grave doubts as to the reality of the transac- 
tion and hasicome to the conclusion that plaint- 
iff was fully aware of the debtor’s intention 
to defraud and defeat the defendant. Under 
such circumstances the parties to the transac- 
tion cannot be said to be acting bona fide. A 
slight evidence of the want of good faith 
ought to be sufficient to non-suit the plaintiff 
in such cases. The sale, even if real, is no- 
thing short of an attempt to convert tangible 
immoveable property into cash and the fact 
that the whole of the apparent consideration 
has gone into the hands of the ostensible 
vendor clearly shows that the transaction was 
brought about either to throw a nominal cloak 
over the property or to help the vendor to 
retain to himself a secret benefit out of the 
transaction. The transaction, on the face of it, 
is wanting in good faith as the intention of the 
parties has been clearly found to be to defraud 
the defendant and to secure a secret benefit to 
the debtor, 


It is argued before me that this is a case in 
which the evidence at the most shows that the 
transfer in question was enteredinto with the 
fraudulent intention of defeating a particular 
creditor or exeaution, and to give preference to 
some one of the several creditors of the vend- 
or, but that this is not sufficient to make the 
transfer unenforceable in law. I am, therefore, 
asked to apply the principle underlying the 
case reported in Bhagwant Appaji v. Kedari 
Kashinath (1) and uphold the transaction as 
valid, Iam not prepared to do so, in view of 


(1). 25 B. 202; 2 Bom. L. R. 986. 
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the other principle which, in my opinion, more 
fittingly applies to this case and which is laid 
down in Chidambaram Chettiar v, Sami Aiyar 
(2), recently affirmed by the Privy Council in 
Chidambaram Chettiar v. Srinivasa Sustrial 
(3), Here, to my mind, the positive finding by 
the lower Appellate Court that the trans- 
action was not made in good faith, is fatal to 
the case, For these reasons I do not see any 
valid ground for differing from the view taken 
by the lower Appellate Court of the facts of 
the case, i 


A question as to the non-liability of Motia’s 
undivided interest in the property to the 
extent of half is sought to be argued before 
me for the first time. The respondent very 
tightly objects to this new point being raised 
for the first time at this late stage of second 
appeal, I, therefore, uphold the contention of 
the respondent and refuse to go into it. 


The result is that the appeal stands dismiss- 
ed with costs, The costs in the lower Courts 
will be paid as already ordered, 


G. R, D, 


K. 8. D. Appeal dismissed. 


(2) 30M. 6; 16 M. È. J. 427; 1 M. Ln T. 351. 

(8) 23 Ind. Cas. T14 ; 87 M. 227; 26 M. L. J. 473; 
18 0. W. N. 841; 16 M. L. T. 986 5200. L. J. 571; 
(1914) M. W. N. 754; 16 Bom. L. R. 738; 1. W. 
963 (P. 0). 


ALLAHABAD HIGH COURT. 


SECOND CIVIL APPEAL Nos. 393 AND 39 


November 26, 1923. 


Present :—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 


RAM CHARAN JAL—PLAINTIFF 
~—APPELLANT 
versus 
DHARAM SINGH AND anoTHER— 
DEFENDANTS—-RESPONDENTS. 
Transfer of Property Act (1V of 1882), s. 53 (c)\— 


Construction of dacument—Sale-deed — Agresment to 
re-convey—Mortgage by conditional salemPre-emption. . 
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Certain property was conveyed by a sale-deed, and 
a contemporaneous agreement was executed between 
the parties which recited that the sale-deed. was 
subject to the condition that if the vendor re-paid the 
amount of the purchase-pioney within a certain 
period, the property ‘vould be re-conveyed to him. 
Both documents were presented for registration at 
the same time : 


Held (1) that the sale-deed and the agreement 
formed part of the same transaction ; 


(2) that the transaction was a mortgage by condi- 
tional sale within the meaning of section 58 (c) of 
the Transfer of Property Act and was not, therefore, 
liable to pre-emption. 


Appeal from the decree of the District 
Judge, Shahjahanpur, dated the 21st Decem- 
ber 1921, 


Mr, Gulzari Lal, for the Appellant. 
Mr, P. L. Banerji, for the Respondents. 


JUDGMENT ,—tThese two appeals are 
connected and are plaintiff’s appeals arising 
out of two suits for pre-emption based on 
two separate sale-deeds, 


On the ist of December 1919, two sale- 
deeds of two separate properties were executed 
in favour of the same vendee, and on the 
same date two agreements were executed by 
the vendee in favour of the vendor promising 
to re-transfer the properties conveyed, for the 
amounts of the purchase-money, if they were 
paid between the years 1340 and 1345 Fasli. 
The plaintiffs treated both these transactions 
as Separate transactions and brought the suits 
for pre-emption on the ground that the proper- 
ty had been sold away. 


On behalf of the defendants the existence of 
“the alleged custom was denied and it was 
further pleaded that the custom, even if it 
existed in the village, would not apply to such 
a transaction. Both the Courts below have 
held that the custom of pre-emption exists in 
the village but that the transactions in ques- 
tion being only mortgages by conditional 
sale, they were not liable to pre-emption. 


The existence of the custom has not been 
challenged in appeal. The only point, therefore, 
which we have to consider is, whether the 
Courts below were right in holding that these 
two sets of transactions were in reality mort- 
gages by conditional sale and not out and out 
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sale transactions. Itis to be noted that the 
two sets of documents were executed on one 
and the same date and were presented for 
registration at the same time, It is also note- 
worthy that the agreements contain in clear 
terms recitals that the sale-deeds were execut- 
ed subject to the condition that the property 
would be re-conveyed if the purchase monies 
were paid within the years 1340 and 1845, 
Fasli, that is to say, the reeitals in the deeds 
of agreement themselves show that the trans- 
actions were not separate transactions but 
formed part and parcel of the same transac- 
tion, The properties were, therefore, transfer- 
red to the vendee subject to the condition that 
they would have to be re-conveyed if the 
amounts were paid within a certain time fixed. 
The transactions, therefore, clearly come 
within the definition of a mortgage by con- 
ditional sale as given in section 58, sub-clause 
(c), of the Transfer of Property Act. 


The circumstances of the case as well as 
the cross-references are such that the Courts 
below have drawn the presumption that the 
transactions were really mortgages. Woe have 
had the documents read to us and we are 
satisfied that there is really no ground for 
differing from the view taken by the Courts 
below. ‘The result is that these appeals fail 
and are dismissed with costs including in this 
Court fees on the higher scale. 


Z, K. Appeal dismissed. 


NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 


SECOND CIVIL APPEAL No, 382-B oF 1921. 


November 30, 1923, 
Present :—Mr. Kinkhede, A. J, © 


JAIKRISHNA—DEFENDANT—APPELLANT 
versus 
Mi, SAVITRI—PLAINTIFF—RESPONDENT, 


Hindu Law—Widow, death of —Suit for pcssession 
by reversioner—Property of husbund — Accretions— 
Burden of proof—Lransuction standing im name of 
wife—Husband's transaction— Presumption. 
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JAIKRISHNA v. SAVITRI 


In a suit by a reversioner to alaim property in the 
possession of a Hindu widow, the onus lie on the 
plaintiff to show that the property claimed vested in 
the husband and if such property is claimed on the 
ground that it was an addition to the husband's 
estate, made with the help of savings from the in- 
come of such estate, to show that the widow did 
intend to make the acquisitions part and parcel of 
the parent estate, [p. 629,col. 2.] 


Diwan Ran Bijai Bahadur Singh v.Indarpal Singh, 
26 0. 871; 26 I. A. 226; 40. W. N. 1; 2 Bom. L. R. 1 
7 Sar. P. C. J. 578; 13 Ind. Deo, (N. S.) 1158 (P. ay: 
Soodamini Dasi v. The Administrator-General of 
Bengal, 200. 433 at p. 442; 20I. A 12; 6 Sar. P. 0. J. 
272; 17 Ind. Jur. 223; 10 Ind. Dao (N. BJ) 2993 (P. ak 
Akkanna v. Venkayya, 25 M. 851 atp. 859;12 M.L 
J b, followed. 


There is no presumption that transactions which 
standin the name of the wife are husband’s trans- 
actions. [p. 629, col. 2) 


Manada Sundari Debiv. Mahammed Sarnokar, 2 
C W. N. 867, followed. 


Appeal against the deeree of the District 
Judge, Amraoti. dated the 19th July 1921, 
in Civil Appeal No, 147 of 1921. 


Messrs, M. R. Bobde and R. N. Padhye, for 
the Appellant. 


Messrs. V. Bose and S., Y. Deshmukh, for the 
Respondent. 


JUDGMENT.—One Kasbiba, who died 
more than 22 years ago, left at his death two 
widows, by name, Gangu and Savitri, but no 
children. Gangu died on 28th May 1917, 
Before her death she made a Will dated the 
23rd April 1917 (Exh, P. 1) in respect of the 
following amongst other property in favour 
of the defendant :— 


(1) One buffalo and a) 
buffalo calf, worth 
Rs. 100; 

(2) Brass and copper 
utensils, worth Rs, 50; 

(3)Gold ornaments, 
worth Rs, 138 ; 

(4) Silver Patlis, worth | 
Rs. 20 ; J 

and 

(5) rights under two 
mortgage-deeds, dated 
19th February 1912 
for Rs. 250 ; and dated 
20th February 1915 
for Rs. 500 ; valued at 
Bs. 963-12-0, 


Ra, Total Rs. 
308 1,271-12-0 
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The plaintiff, who is the surviving co-widow, 
claims to recover the property from the defend- 
ant onthe ground that it was property in- 
herited by Gangu from Kashiba and, therefore, 
the Will was void. The defence was that the 
property in suit was not inherited property in 
Gangu’s hands but was her own self-acquisi- 
tion. The plaintiff's right was thus denied, 


The plaintiff, in reply, alleged that the 
property was partly inherited and partly 
acquired with the help of income derived 
from inherited property and partook of the 
Same character and on this ground also Gangu 
could not make any bequest in respect of it, 
Plaintiff succeeded in getting a decree in both 
the lower Courts. The defendant has come 
up in second appeal. 


It is contended that the Courts below 
did not properly appreciate the position of 
Gangu and the nature of the interest she held 
in the moveable property which she purported 
to Will away in its relation to each item of the 
property in dispute and also with reference to 
the surrounding circumstances including the 
important circumstance that Kashiba, her 
husband, was a leper and died nearly 22 years 
ago, and that his fields were taken possession 
of by his brother Tukaram soon after his 
death, so as to leave practically nothing for 
Gangu to sueceed to as his widow. It is also 
complained that the Courts below have 
proceeded upon an erroneous assumption that 
the property in the possession of a Hindu 
widow is her husband’s property and that, 
consequent on such assumption, the Courts 
below failed to approach the merits of this 
case from a right point of view. It is pointed 
out that the Courts mistook the intention of, 
Gangu as manifested by her dealings with the’ 
estate and that if erroneously held that she 
had no such interest in the property bequeath- 
ed ascould be Willed away by her at her own 
sweet will, The finding of the lower Courts 
that the property in sut was prop- 
erty which came to Gangu by inherit- 
ance from Kashiba or was acquired oub 
of the savings of such property is thus 
challenged as teing vitiated by reason of 
such erroneous assumptions. I think every 
one of these contentions is right and must be 
upheld. The way in which the ease has been 
dealt with in the Courts below clearly discloses 
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a lack of proper appreciation of the law applic- 
able to the case. Consequently, the facts to be 
found have not been properly considered in the 
light of the true principles of law governing 
such eases, I, therefore, deem if necessary to 
point out what their Lordships of the Privy 
Council have laid down as the law governing 
such cases. 


In Diwan Ran Bijat Bahadur Singh v. 
Indarpal Singh (1) their Lordships of the 
Privy Council have laid down the law as 
follows :— 


“Tt is incumbent on a plaintiff suing as the 
reversionary heir of a Hindu’ proprietor 
who has died leaving a widow, fo show 
that the property claimed in the suit, and 
found in her possession, has. vested in the 
husband. There is no presumption of law 
arising where the late husband possessed 
considerable property, that property found 
to be in the possession of the widow after 
his death must have been included in 
that which belonged to him unless she 
shows that she obtained the property from 
another source.” 


Similarly, with reference to the contention 
raised in the case that the savings of a Hindu 
widow must be presumed to have been made 
for the benefit of her husband’s estate, their 
Lordships observed as follows, in Saodaminit 
on v, The Administrator-General of Bengal 
2). 


“Without examining the precise result of 
the decisions, if is sufficient to say that in 
this case there is no room for any such 
presumption, for the corpus of the estate 
never came to the widow, but was faken 

a by Shameharan Mullick under the Will, 
> and the income to which the widow 
succeeded was separated from it, and 
became and was dealt with, as an 
entirely separate fund...... She did nothing 
fo indicate an intention to make the fund 
received or the interest on it, part of her 
husband’s estate, which was in other 
hands, or to justify the inference that she 
wished it to reverb to her busband’s 
heirs, Ib was said she had placed 


(1) 26 0. 871; 26 IA. 226; 4 0.W.N. 1; 2 Bom. L 
R. 1; 7 Sav. P.GJ. 578 ; 13 Ind, Deo. (N.S.) 1158 (P.C.). 
(2) 20 0. 433 at p. 442; 201 A. 12; 6 Sar. P.O. 
272; 17 Ind. Jur. 223 ; 10 Ind. Dee. (N.B) 293 (P.O). 
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ifin investments of a permanent nature 
Had she done so, if does not appear to 
their Lordships that this circumstance 
alone would have added the fund to 
the estate devolving on her husband's 
heirs ........ The fund in question was 
not in any sense received by Badam 
Kumari (the widow) as capital or capital- 
ized income of her husband’s estate, but 
was received as income which, under the 
arrangement with Shamebaran Mullick, 
was her own absolute property, and she 
never indicated any intention to make the 
same part of her husband's estate for the 
benefit of his heirs ” 


quoted with approval in Akkanna v, Venk- 
ayya (3). 


These two Privy Council decisions 
clearly lay the onus of proof on the person who 
comes into Court to claim the property found 
in the possession of a Hindu widow, to show 
that the property vested in the husband, 
and if such property is claimed on the ground 
that it was an addition to the husband’s 
estate, made with the help of savings from the 
income of such estate, to show that the widow 
did intend to make the after-acquisitions part 
and parcel of the parent estate, Looking at 
this case in the light of the law as to onus of 
proof laid down in those cases,and in the 
numerous cases in which they have been fol- 
lowed, I think the lower Court’s decision must 
be upset and the case remanded for a second 
decision on the merits in the light of these 
remarks, 


I may here point out that it was held 
in Manada Sundari Debi v. Mahanand Barno- 
kar (4), that there is no presumption that 
transactions which stand in the name of the 
wife are husband’s transactions. The very 
nafure of some of the items of moveable 
property which form the subject of the testa- 
mentary disposition will show that they must 
not have come down from the time of 
Kashiba, As, for example, the she-buffalo and 
buffalo-calf, the ornaments and cash, After 
the lapse of so many years it would be 
difficult to prove the identity of the moveables 
in suit with those handed down from 


(3) 25 M. 351 abp. 359; 12 M. T. J. 5. 
(4) 20. W.N. 367. 
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Kashiba’s lifetime, but with that, sitting as a 
second Appellate Court, I am not concerned. 
It is the lookout of the plaintiff to see how 
best she can prove her claim. How far the 
evidence of P. W. 4 and P. W. 9 is believable 
is also a matter entirely within the province 
of the first Appellate Court to consider. I do 
not, therefore, want to express any opinion 
upon the evidence either oral or documentary 
adduced in the case. 


In passing, I may remark that if, in the 
opinion of the lower Appellate Court, there be 
not sufficient material on record to enable it to 
give a proper finding, and it thinks fit to re- 
mand the case to the Court of first instance, it 
is open to if todo so and direct that Court tio 
decide the case after taking proper pleadings 
of the parties and framing proper issues and 
giving them ample opportunity to substantiate 
their respective cases. 


For the above reasons, I allow the appeal 
and set aside the decree of the lower Appellate 
Court and remand the case for a second deci- 
sion on the merits with adverterce to the 
above remarks. As the case has been approach- 
ed by the lower Courts from a wrong stand- 
point I allowa refund of Court-fee paid on 
the memorandum of appeal to this Court. 
The appellant will get his other costs of this 
appeal from the respondent, The costs of 
the lower Courts ‘will abide the event. 


LG R D. Appeal allowed. 
K. S.D. Case remanded. 


dl 


ALLAHABAD HIGH COURT, 


SECOND CIVIL APPEAL No, 548 or 1922, 
November 22, 1923. 


Present :—~Mr Justice Lindsay and 
Mr. Justice Sulaiman, 


NANDAN SINGH—DErFEnpANT—APPEL- 
LANT 
VEr8US 
GUPTAR SINGH AND oTHERS— PLAINTIFFS 
— RESPONDENTS, 


Pre-emption—Custom, proof of—Zamima Khewat, 
entry in, value of —History of village—Wajib-ul-arz. 
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Particular value attaches to a record of custom in 
the Zanuna Khewat of 1885 of villages in the 
Gorakhpur District. 


The early history ofa village in the Gorakhpur 
District deduced from the Kaifyat serishta nizamat 
showed that the first Settlement of the village was 
made in 1838 and that up to 1813 there was no 
Zemindar or mustajir recorded as being in posses- 
sion. A custom of pre-emption was, however, record- 
ed in the wajib-ul-arz of 1860 and the Zamima 
Khewat of 1885, although the categories into which 
the pre-emptors were divided were slightly different 
in the Zamima Khewat from those laid down in the 
wajib-wl-arz, the former being probably an amplifi- 
cation of the latter: 


Held, (1) that the early history of the village was 
not sufficient to overturn the presumption attaching 
to the entries in the wajib-ul-arz and the Zamima 
Khewat ; 


_(2) that a custom of pre-emption prevailed in the 
village, 


Appeal from the decree of the Second Addi- 
tional Judge, Gorakhpur, dated the 23rd 
December 19238, 


Messrs, Igbal Ahmad and Sinha, for the 
Appellant. 
Mr. Upadhiya, for the Respondents. 


JUDGMENT.— The sole question for 
determination in this appeal is whether the 
lower Appellate Court was right in holding 
that the custom of pre-emption alleged by the 
plaintiff was established, 


The two pieces of evidence which were 
relied upon for the purpose of establishing 
custom were the wajib-ul-arg of 1860 and the 
zamima khewat of 1885. The case is from 
the Gorakhpur District, We may also notice 
that the katfiat serishta nizamat was also in 
evidence for the purpose of showing the his- 
tory of the village, 

It is important to notice in connection with 
the zamima khewat of 1885 that the docu- 
ment is of peculiar weight having regard to 
the circumstances in which this record was 
framed atthe time of the Settlement of 
Gorakhpur in or about the year 1885. We 
have it stated at page 210 of Mr. Agarwala’s 
Commentary on the Land Revenue Act, 5th 
Edition, (page 210), that in the month of 
August 1886 certain directions were issued 
to the Settlement Officer of Gorakhpur with 
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regard to the preparation of the record which 
had hitherto been known as the wajib-ul-arz. 


The Settlement Officers were directed to 
make partieular note regarding any custom of 
pre-emption. The instructions laid down that 
a custom of pre-emption should be recorded 

- when the proprietors expressly demand that 
it be noted and it is proved conclusively that 
the custom exists, This direction was given 
with regard to mahals belonging to other than 
Muhammadan proprietors, 


It is clear, therefore, that in dealing with 
the question of the existence of the custom in 
this case we are entitled to lay particular 
stress upon the zamima khewat of 1885 for we 
must assume that it was prepared in the man- 
ner directed by the Board of Revenue, that is 
to say, is must be taken that the proprietors 
must be other than Muhammadans and ex- 
pressly desired to have the custom of pre-omp- 
tion recorded, and must baye adduced proof 
before the Settlement Officer, conclusive, to 
show that the custom existed. 


The wajib-ul-arz of 1860 also shows that a 
custom is recorded. 

Ib was argued in the Court below that the 
existence of the custom had not been estab- 
lished in view of the early history of the 
village as deduced from the kaifiyat serishta 
nigamat 

From that document it appeared that the 
first Settlement of this village was made in 
the year 1245 Fasli corresponding roughly to 
1888, That Settlement must have been the 
first Regular Settlement made under the 
Regulation of 1833. 


It is also shown from the kaifiat that up to 
the year 1220, Fasli, corresponding to 1813 A, 

3D.. there was no zemindar or mustajir record- 
ed as being in possession. 

It is not, however, to be assumed from 
these facts that there were no owners of this 
village prior to the year 1833 when the 
Settlement was made. It is quite possible 
that for a long period the Government may 
have refused Settlement to the zemindars or 
have refused to farm the property out to the 
owners for various reasons. The Judge was, 
we think, right in saying that this part of the 
evidence would not be sufficient to overturn 
the presumption attaching to the wajib-ul-arz 
of 1860 and attaching still more strongly to 
the zamima khewat of 1885, 
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The other attempt which was made in 
order to show that the record was not one of 
custom was in the direction of showing that 
fhe two records were in conflict, and, that 
being so, neither of them could properly be 
regarded a8 a record of custom, 


Woe find in the wajib-ul-arz of 1860 that the 
pre-emptors are divided into three categories: — 


(1) hissedar karib, 
(2) digar hissedar thok, and 
(8) dusre thok ke hissedar. 


In the zamima khewat of 1885 we find four 
categories :— 


(1) rishtedar karib, 

(2) rishtedar baeed, 

(3) shurkat baeed, and 

(4) shurkat tahte nambardari, 


Mr. Iqbal Abmad has argued that two 
completely new categories are introduced in 
this later record, namely, those of near and 
distant relations, (categories 1 and 2) and, 
according to his argument, the record now 
means that a relation without being a co- 
sharer is entitled to pre-emption. 

At first sight this argument seems to bea 
plausible one, but, on the other hand, 
we think Mr, Upadhia is probably right in 
contending that the second record is nothing 
more than an amplification of the earlier re- . 
cord, the reason being, that more particular en- 
quiries were made during the Settlement of 
1885-86 which led to the disclosure that 
preference in the matter of pre-emption was 
given in the first instance with reference to 
nearness of degree in relationship, And we 
are also inclined to believe that the word 
“rishtedar”’ in the record of 1885 really 
means a person who is at the same time a 
sharer and ar relation. We arrive ab this 
conclusion having regard to the whole context 
because we find in the four categories mention- 
ed in the second record that the 8rd and 4th 
consist of persons who are co sharers in the 
patti and then persons who are co-sharers in 
same svambardari. The third and fourth 
categories correspond, in our opinion, to the 
second and third categories of the earlier 
wajib ul-arz and it is reasonable fo assume, 
therefore, that the first and second 
categories in the second record are 
really a sub-division of the first category in the 
earlier record, At any rate, this is a possible 
interpretation, and we are not prepared to say 
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that the decision arrived at by the learned 
Judge is erroneous 


No other question arises for disposal. 


The appeal fails and we dismiss it with 
costs including in this Court fees on the 
higher scale. 


Z.K. Appeal dismissed., 


p, . 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 132 oF 1923, 
October 5, 1923. 


Present :—Mr, Justice Krishnan and 
Mr. Justice Odgers. 


THAYUMAN PILLAI—APPELLANT 
versus 
RAMASWAMI CHETTIAR AND OTHERS— 
RESPONDENTS, 


Civil Procedure Code (Act Y of 1908), O. XXI r. 44— 
Atlachment before appointment of Receiver—Subsequent 
sale without leave of Court, whether valid. 


Though an attachment ison property before the 
appointment of a Receiver, the sale of the property 
subsequent to the appointment of the Receiver with- 
out leave of Court is invalid and is liable to be 
cancelled at the discretion of the Court. 


Levenia Ashton v, Madhabmont Dassi, 5 Ind. Cas. 
890; 11 O. L.J 489; 14 O. W. N. 560; Fraser v. 
Krishnasami Ayyar, Ti Ind.Cas. 293; 43 M. L. J. 211; 
16 L. W. 322; 31 M, L. T. 290; (1922) M. W. N. 745; 
(1928) A. I. R. (M.) 144, followed. ii 


Appeal against the order of the Court of 
the Subordinote Judge, Madura, dated the 1st 
December 1920, in H. A. No, 310 of 1920 in 
E. P. No. 388 of 1919, in O, S. No. 67 of 
1918. 

Messrs, A. Krishnaswami Iyer and M. Pa- 
tanjali Sastry, for the Appellant. 


Messrs. K. V. Krishnaswami Iyer and 
T, M, Ramaswami Iyer, for the Respondents, 


JUDGMENT .-—The two points taken in 
this case are that Ramasami Ohetty was ap- 
pointed Receiver only of the crops and not of 
the corpus of the property, and that as the 
property had been already attached the sale in 
pursuance of such attachment without leave 


of the Court appointing the Receiver was not 
vitiated. 


Both these points are covered by the ruling 
in Levenia Ashton v. Madhabmoni Dasi which 
has been followed in Fraser v, Krishnaswami 
Tyer, and which we are also prepared to follow. 
We are of opinion thatthe Receiver was ` 
appointed in the present case for the property 
itself though the object of the appointment 
was to collect the rents and profits of the 
land, It is significant that the point now 
raised was not raised in the lower Court. 


On the second point, as observed by 
Mookerjee, J. on page 489 of 11, C.L.3.,-— 
“The general rule is well settled that prop- 
erty in the hands of a Reciever is exempti 
from judicial process except of course to 
the extent permitted by the appointing 
Court.” 
Then English cases are cited for that position 
which is not disputed before us. Further, the 
learned Judge says : 


“Th has even been affirmed that though an 
attachment was levied on property before 
the appointment of the Reciever it is 
within the sound discretion of the appoint- 
ing Court to refuse to permit a sale of the 
property thereunder.” 


A purchaser in Court auction without previ- 
ous leave to sell buys at his peril, for the sale 
may be cancelled, 


Following these views, we agree with the 
lower Court that the sale was properly set 
aside in this case and we dismiss the Civil 
Miscellaneous Appeal with costs. One set to 
be divided between the respondents, 


vV. N. V. Appeal dismissed. 
K. 8. D. 
(1) 5 Ind. Oas. 390; 11 O. D. J. 489 ; 14 6. W. N. 


0. 

(2) 71 Ind. Cas. 293 ; 43 M. L. J. 211 ; 162 W. 322; 
31 M. L. T. 290 ; (1922) M. W. N. 745; (1923) A L 
R. (M.) 144. 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 


SECOND Crvin APPEAL No, 561 or 1922. 
December 12, 1923, 
Present :—My. Baker, J C. 


THAKUR KALLUSINGE AND OTBERS— 
DEFENDANTS—APPELLANTS 
VETSUS 
BHURAJI--PLAINTIFF—RESPONDENT. 


Hindu Law—Widow’s estate—Income, power over. 


A Hindu widow has absolute control over the in- 
come of the estate of her deceased husband. 


N, a Hindu widow employed the plaintiff to look 
after an engine which she had purchased for the con. 
structiou of a ghat, After the completion of the ghat 
the engine was utilisedifor driving an oil mill. On 
the death the widow the plaintiff sued her reversioners 
to recover his wages : 


Heid (1) thatthe widow was perfectly justified in 
buying the engine out of the income aud employing a 
competent man to look after it; 


(2) that there was nothing wrong in her applying 
the engine to another useful purpose after tha comple- 
tion of the ghat ; 


(3) that the plaintiff was, therefore, entitled to re- 
oover his wage from the reversioners. 


Me. Laren Morrison v. Verschoyle, 60. W, N, 429 at 
p. 458 ; Kadiri Kana Abdur eheman v, Kochipalli, 
53 Ind, Cas. 263; 42 M. 76L at p. 768; 10 L. W. 204; 
26 M. L. T. 195; 37 M. L, J. 316; (1919) M. W. N. 
609, distinguished. 


Appeal against the decree of the District 
“kudge, Hoshangabad, in Civil Appeal No, 31 
of 1922, dated the 8th September 1922. 


Mr, J. Sen, for the Appellants, 
Mr. P. C. Dutt, for the Respondent, 
JUDGMENT.—The facts of this case are 


simple. The defendants are reversioners of 

the late Mt. Narbadi Thakurani and the 

plaintiff, who was an Engineer, employed by 

her to look after an engine, sued to recover 

Rs. 1,200 as wages due, Both the Courts 

below have decided in his favour and the 
1 0..80 
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i 
dead hake make this second appeal on the 
ground that plaintiff's wages are nota charge 
on the estate. 


The only point raised is that the widow 
inherited an agricultural estate and was not 
authorised to start any business and any 
liabilities incurred therein cannot be enforced 
against the estate, 


The appellant relies on Laren Morrison 
v. Verschoyle, (1) 


It is argued that the widow can pledge her 
credit for the ancestral business only, of. 
Abdur cheman v, Kochipalli (2) Bhogaraju 
v. Adapalli (3), Hurry Mohun Rai vy. Ganesh 
Chunder Doss (4), Ganapat v. Subbi (5), 
Sahabhat v, Maganlal (6), Jhitibhai v. Tejmal 
(7). The cases quoted, however, do not apply to 
the facts of the present case, There is no ques- 
tion here of the widow setting up a business 
and incurring liabilities which it is sought to 
enforce on the estate. The lower Courts have 
found that the Engine was purchased for the 
construction of a ghaton the Narbada which 
was a chapitable and religious act within the 
widow's authority. An Engineer was neces- 
sary to look after it, After the construction 
of the ghat was completed the widow caused 
the engine to be removed to Itarsi and re-erect- 
ed by the plaintiff and it was utilised for 
driving an oil mill, 


It has been argued that she should have 
then sold the engine. There is no evidence that 
any loss was caused to the estate. On the 
contrary, the Courts below have found that 
the income derived from the mill was utilised 
for the repair of the ghat and in litigation 
for the estate and, therefore, was of benefit to 
the estate. Itis to be remembered that the 
engine, whieh is worth Rs, 2,500, is an asset of 
the estate and is in possession of the defend- 
ants and unless it had been looked after by the 
plaintiff, whois a certificated Engineer, it 


(1) 60. W. N. 429 at p. 458. 

(2) 53 Ind. Cas, 262; 49M. 761; at p. 768; 10 
L. W. 204 ; 26 M. L. T. 195; 37 M. L- J. 816; (1919) 
m. W. N, 600. 

(3) 12 Ind. Cas. 123; 35; M., 560; 10 M. L. © 
(4) 100. 828 at p. p. 829, 830 ; 5 Ind. Dec. (N. S.) 


(6) 82 B. 577 atp. 579 ; 10 Bom. L. R. 927. 
(6) 26 B. 206; 3 Bom. I. R. 788. 
(T) 41 Ind. Cas, 85 p 13 N. L. R. 109, 
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would have rapidly deteriorated and depreciat- 
ed in value. A Hindu widow has absolute 
control over the income of the estate. This 
is nota casein which any portion of the es- 
tate has been charged, or alienated to meet 
the expenses of a speculative business, The 
widow was perfectly justified in buying the 
engine out of the income and employ- 
ing a competent man to look after it and 
when the work for which it was purchased 
was completed, I cannot see that there 
was anything wrong in her applying the 
engine to another useful purpose which did 
not entail any loss to the estate, instead 
of trying to dispose of it. It would be another 
matter if she had borrowed money in order to 
carry on the business of an oil mill, but this 
is not the case, 


In these ciroumstances, I am of opinion that 
the decree of the lower Appellate Court is 
correct and must be confirmed and the appeal 
dismissed with costs, 


K. S, D. Appeal dismissed, 


at 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 633 oF 1922, 
December 5, 1928. 


Present — Mr, Justice Stuart and 
My, Justice Mukerji. 


BABU RAM—PLAINTIFF—-APPELLANT 
Versus 
Musammat KOKLA—DEFENDANT— 
RESPONDENT. 


Restitution of conjugal rights, suit for—Wife capalied 
husband— Maintenance, order for — Restitution, 
whether ought io be decreed. 


A husband turned his wife out of doors stating that 
he suspected her chastity. The wife then applied for 
and obtained a maintenance order under section 488 
of the Criminal Procedure Code, which she sought to 
execute by the arrest of the husband. Even during 
the maintenance proceedings the husband refused to 
take the wife back into his house. In order to get 
rid of the maintenance order, however, the hus- 
band brought a suit for restitution of conjugal rights; 


INDIAN CASES 


(1994 


Held, that, under the circumstances, the wife 
would have a reasonable apprehension of bodily 
injury if she relurned to her husband, and the latter’s 
suit was, therefore, liable to dismissal 


Appeal from the deeree of the District Judge, 
Pilibhit, dated the 28th February 1999, 


Mr, 5. N. Sen, for the Appellant, 


JUDGMENT.—This isan appeal by a 
husband whose suit for restitution of conjugal 
rights has been dismissed by the lower Appel- 
late Court. The learned Districts Judge not 
having decided certain points we propose 
to decide them ourselves under the provisions 
of section 103 of the Code of Civil Procedure. 
These are the facts as we find them The 
appellant isa Brahman. Many years ago he 
turned his wife out of doors stating that he 
suspected her chastity. The woman went to 
live with her unele who supported her. She 
then applied to the Criminal Court for a 
maintenance order under section 488 of the 
Code of Criminal Procedure and she obtained 
an order awarding her sufficient maintenance. 
It is to be noted that under the law she could 
not have recieved maitenance if without suff- 
cient reason she refused to live with her 
husband or if they were living separately by 
mutual consent, The plaintiff has admitted 
that when the maintenance proceedings were 
in progress before the Magistrate he even then 
refused to take his wife back stating that at the 
time he suspected her chastity. When the 
woman endeavoured to obtain the money that 
was due to her the husband refused to pay it 
and she had to attach bis property and to arrest 
him and place him in custedy to execute the 
order, At the end of this he has applied for 
restitution of conjugal rights against her and 
bas advanced the somewhat amazing suggéa~ 
tion that although he has suspected her chas- 
tity for 20 years, now that she has claimed 
an order of maintenanes against him, his sus- 
picion has been allayed. Itis perfectly clear 
why he has brought this suit, If he sueceeds he 
will be able to go to the Criminal Court and 
say that his wife is refusing to live with him 
without sufficient reason and the order of 
maintenance will then be cancelled, But 
what will become of the woman? She will be 
deprived of maintenance and will then be com- 
pelled to return and live with her husband 
sooner or later, In the cireumstances, we 
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have no hesitation in saying that she will have 
a reasonable apprehension of bodily injury if she 
returns to her husband. We consider that 
the suit was rightly dismissed and dismiss 
this appeal, The appellant will pay his own 
costs. The other side being unrepresented, 
will pay her own costs. 

Z. K. Appeal dismissed. 


WAN patamanan 


MADRAS HIGH COURT. 


CIVIL REVISION Petition No, 797 oF 1922. 
October 11, 1923, 


Present :-—Mr. Justice Phillips and Mr. 
Justice Vonkatasubba Rao. 


MAUTINA RAMACGHANDRA RAJU AND 
ANOTHER—DEFENDANTS—PETITIONERS 
versus 
SRI RAJAH MAUTIPRAGADA BUJANGA 
BAHADUR, ZAM{NDAR GARU--~ 
PLAINTIFF-—RESPONDENT, 


Civil Procedure Code (Act V of 1908), O. XX, r. 12.— 
Decree for possession—-ELacoution, application for—Dis- 
missal in default—Application for ascertainment of 
mesne profits, whether barred. 


A Preliminary decree for possession of immoveable 
property awarded mesne profits subsequent to suit 
and the plaintiff applied, under O. XX, r. 12 of the 
Civil Procedure Code, for ascertainment of these pro- 
fits. It appears that the plaintift had already filed 
several petitions seaking to execute the decree so far 
as ib was capable of execution and praying in addition 
for ascertainment of mesne profits. These peti- 
tions had been dismissed either for default or for some 
other reason but there had been no judicial determin- 

~éation in either of these petitions of the plaintifi's 
right to mesne profits, 


Held, (1) that the Court had no juriediction to 
entertain what were termed execution applications 
for ascertainment of mesne profits ; 


(2) that the Court did not purport to decide nor 
did it decide the plaintiff's right to recover mesne 
profite ; 


_ 48) that the dismissal of the previous applications 
did not, under the cireumstances, result in the 
dismissal of the suit itself; 


(4) that as there had been no decision on the merits 
the application for ascertainment of mesne profits 
was not barred. 


Upendra Chandra v. Sakhi Chand, 15 Ind. Cas. 
709; 16 ©. D. J. 3; Musmadt Venkatiah v, Boga- 
natham Venkata Subbiah, 69 Ind. Cas. 366; 42 M. L. 
J. 51; 11222) M. W. N. 11; 80 M. L. T. 228; (1922) A. 
I. R. (M) 65; 16 L. W. 198, distinguished, 


Petition under section 116 of Act V of 1908, 
praying the High Court to revise the order of 
the Court of the Additional Subordinate Judge, 
Cocanada, dated the 13th October 1922 in 
I. A. No. 646 of 1922 in O. S, No, 23 of 1919, 


Messrs, S. Varadachariar and C. Rama Rao, 
for the Petitioners. 


Messrs, A, Krishknaswmi Iyer and K. Kam- 
anna, for the Respondent, 


JUDGMENT.— The preliminary decree 
which was for the possession of immoveable 
property awarded mesne profits subsequent ta 
suit, and the plaintiff applied under O, XX, r. 
12, Civil Procedure Code, for ascertainment of 
profits, The learned Subordinate Judge made 
an order in the plaintiffs favour and the 
defendants have filed this Civil Revision Peti- 
tion assailing this order. 


The defendants object that the plaintiff was 
precluded from making the application in 
question by reason of the fact that he made 
previous applications in order to get the same 
relief and those applications were rejected. 
The material facts with reference to which 
this contention is advanced are these, The 
plaintiff filed an Execution Petition and he 
sought fo execute the decree so far as it was 
capable of execution, but in addition prayed 
for ascertainment of mesne profits under 
erroneous impregsion that profits were tio be 
ascertained in execution, As the Execution 
Petition was not accompanied by a copy of 
the decree, time was granted for its pro- 
duction and as the copy was not produced 
within the time granted, the petition was 
rejected. The plaintiff again applied in 
execution for ascertainment of profits and this 
application was not pressed and was dismissed, 
This was followed by another Execution 
Petition which again included a prayer for as- 
certainment of mesne profits. This relief was, 
however, not pressed, but the other prayer 
for attachment: was granted, properties were 
attached and proclaimed for sale. So far the 
plaintiff applied in execution for.ascertainment 
of profits and there was no judicial deter- 
mination of his right in respect thereto. But 
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plaintiff apparently realising that his previous 
applications were misconceived filed the peti- 
tion in question under O. XX, r. 12, praying for 
an inquiry as to mesne profits due to him, and 
the question to be decided is whether, by 
reason of the dismissal of the previous appli- 
cations, the present application is barred. Ib 
is not suggested that it is barred by limitation; 
but the argument appears fo be that the 
dismissal of the previous applications is 
tantamount to the dismissal of the suit itself; 
and that, therefore, a fresh application, which 
isin the nature of a fresh suit, cannot be 
maintained, the previous dismissal operating 
as a bar to the maintainability of the present 
application. First, it is to be observed that 
the Court had no jurisdiction to entertain 
what were termed execution applications for 
ascertainment of mesne profits. Secondly, 
the Court did not purport to decide nor did it 
decide the plaintiff’s right to recover mesne 
profits. The rule of res judicata cannot, 
therefore, obviously apply. 

On what ground then can the dismissal of an 
application operate as a bar to a fresh applica- 
tion? In Upendra Chandra v. Sakhi Chand (1) 
in somewhat similar circumstance, it was 
held that the dismissal of an application 
for assessment of mesne profits was equiva. 
lent to the dismissal of the suit itself and 
that a fresh application would not lie, This 
case is distinguishable on the ground that the 
order which was sought to have the effect of 
res judicata was that “the case be dismissed 
for default on behalf of the plaintiff. The 
order in those terms was said to have been 
made on account of the laches of the plaintiff 
in that suit. We, however, fail to see how, 
after the passing of a preliminary decree, the 
dismissal of an application, not on the merits, 
bub owing to, say, non-appearance of the plaint- 
iff, or laches on his part, can result in the dis- 
missal of the suit itself, The dismissal of the 
suit would involve the obliterating of the pre- 
liminary decree, that is, taking the present 
case and giving effect to the arguments strictly, 
the dismissal of the application for ascertain- 
ment of mesne profits would lead fo the dis- 
missal of the suit, that is, the suit which wag 
inter alia for the recovery of the immoveable 
property, although a decree had already been 
passed for the possession of that property. 


(1) 15 Ind Cas. 709;16 0. L. J. 3. 
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This will indeed be a stratling result. The 
provisions of O, IX have no application to such 
cases. Take, for instance, O. IX, r. 8, which 
runs thus :— 


“When neither party appears when the 
suit is called on for hearing, the Court may 
make an order that the suit be dismissed.” If, 
after the passing of a preliminary decree, this 
rule is to be applied the suit has to be dismissed 
and the decree already passed becomes vacated. 
The rule does not say that the decree shall be- 
come'vacated and the obvious inference, there- 
fore, is that O. IK has no application in circum- 
stances like the present, Therefore, we have to 
fall back upon the general principle of res 
judicata and so long as the merits of an applica- 
tion have noti been decided, we see no ground 
for disallowing a subsequent application, The 
petitioners also relied upon Mummad: Ven- 
katiah v. Boganatham Venkatasubbiah (2). 'Chat 
was a suit upon a mortgage and no portion of 
the preliminary decree was executable, and 
on this ground it is distinguishable. But it 
has been argued that the principle under- 
lying that ruling is equally applicable here. 
For the reasons we have given, we are not 
prepared, at any rate, to extend the appli- 
cation of the principle given effect to in that 
decision and, in our opinion, the Subordinate 
Judge has correatly decided the point, and the 
Civil Revision is accordingly dismissed with 
costs, 

K, 8. D. 

(2) 69 Ind. Cas 866; 42 M. L. J. 51; (1922) M. W. 
N. 11; 80 M. L. T. 228 ; (1922) A. I R. (ME) 65 ; 16 L. 
W. 198. 


Revision dismissed. 


NAGPUR JUDICIAL P 
COMMISSIONER'S COURT. 


APPEAL No, 89-B oF 1923, 
April 11, 1924, 
Present: —Mr. Kinkhede, A. J. O. 


SUNDHRBAL AND ANOTHER— DEFENDANTS 
—APPELLANTS 
versus 
SHRIKISHAN RAMDHAN—PLAINTIFE— 
, RESPONDENT, 


Civil Procedure Code (Act F of 1908), ss. 47, 144—~ 
Sale in ewecution set aside—Resttiution of property 


First Orvin 
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Auction-purchaser postition of Order awarding profits 
to judgment-debior.Appeal, whether competent. 


An order awarding profits to the judgment- debtor 
as against the auction-purchaser in connection with 
proceedings for restitution of property which had been 
sold by auction but owing to the auction-sale being 
set aside was ordered to be re-delivered into the poss- 
ession of the judgment.debtor from that of the 
auction- “purchaser to whom it was in the meantime 
delivered, is an appealable order, 


Veyindramuthu Pillai v. Maya Nudan, 54 Ind, Cas. 
209; 43 M. 107 (F. BJ); (1919) M. W. N. 881; 26 M. 
L. 1. $91; 88 M. L. J. 32, followed. 


For the purposes of section 47, of the Civil Pro- 
cedure Code, an auction-purchaser is the representa- 
tive of the deoree- holder. 


Appeal against the decree of the Second 
Additional District Judge, Amraoti, in Miscel- 
laneous Judicial Case No. 70 of 1921, dated 
the 20th April 1922, 


Sir B, K. Bose and Mr, P. N. Rudra, for the 
Appellants. 


Mr. K. V. Deoskar, for the Respondent, 
JUDGMENT.—In this appeal the only 


point pressed is about the rate of interest to 
be allowed on profits decreed in favour of the 
judgment-debtor, The auction-purchaser who 
is the respondent raised a preliminary objec- 
tion that no appeal lay against the order. 
.Two questions have, therefore, to be consider- 
ed :— 


(1) Whether an order awarding profits to 
the judgment-debtor as against the auc- 
tion-purchaser in connection with pro- 
ceedings for restitution of property which 
had been sold by auction but owing to 
the auction sale being set aside was 
ordered to be re-delivered into the posses- 
‘sion of the Judgment-debtor from that of 
the auction-purchaser to whom it was in 
the meantime delivered, is an appealable 
order ; and 

(2) whether interest should be allowed on 
profits and, if so, ab what rate. 

The learned Advocate who argued the 
appeal relied on Veysndramuthi Pillai v. Maya 
. Nadan (1), and particularly the observa- 
tions of Abdur Rahim, ©. J., at pages 115 and 
116 in support of his contention that an 


(1) 54 Ind. Cas. 209; 43 M. 107 (F. B); 
M. W. Ne 881 ; 26 M. E. 1P. 391; 38 M. L J 
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appeal lay against the order under section 47, 
Civil Procedure Code, The auction-purchaser 
respondent relies on Shrikisan v. Sunderbai, 
(2) in support of his contention. 

The case in Shrikisan v. Sunderbai (2) is this 
very case in which this Court upon an appeal 
by the auction-purchaser confirmed the order 
granting possession and held that a Court 
had power under section 151, Civil Procedure 
Code to order the auction-purchaser to restore 
possession of the property to the judgment- 
debtor. 

The present order for profits is only a 
completion of the restitution to be made. It 
has been held in Mt. Radha v, Mi, Sakhu, (8) 
by Sir Henry Drake-Brockman, Judicial 
Commisioner, that the Courts have inherent 
power to order restitution in cases not covered 
by section 141, Civil Procedure Code, 1908, and 
that a claim for mesne profits within the 
meaning of sections 141 and 144, Civil Proce- 
dure Code, need not be made in the application 
for reinstatement inpossession and O. II,r. 2 of 
the First Schedule in the Code is no bar to such 
claim, In my opinion if on the former ocea- 
sion the appeal was entertained against the 
order granting restitution and the present 
order isalso a further step towards fully 
granting the relief of restitution, I do not 
find any distinction in principle between the 
former appeal and the present appeal in point 
of the right of appeal against such orders for 
restitution, A party toa proceeding cannot 
at a subsequent stage of a proceeding take up 
an inconsistent position, 11 this objection 
was open to either party ib was open 
against the present respondent also as regards 
his own appeal. But I need not rule his 
objection out on this technical point, 


Mi, Radha v. Mt. Saku (8), is a very similar 
case in which also an appeal anda second 
appeal was entertained under very similar 
circumstances relating to restitution proceed- 
ings without objection. The same was the 
case in Jai Berhma v. Kedar Nath (4), 
which was also a case where the 


(2) 64 Ind. Oas. 732 ; 18 N. L. R. 24 ; (1922) A. L 
R. AN.) 82. 

(3) 54 Ind. Cas. 664 ; 17 N. L. R. 62, 

(4) 69 Ind. Cas, 278 ; 2 Pat. 10at p.12; (1922) 
A. L R. (P. C.) 269; 4P. L. T. 61; 32 M., É T. 10; 
37 0. L. J. 851 ; 27 ©. W. N. 582; 44 ML. J. 735; 
21 A. L. J. 490; 25 Bom. L. R. 643 : (1923) M. W, N 
368 ; 18 L. W. 802 ; (P. 0.). 
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conflicting interests of the judgment- debtor 
and the auction-purckaser were adjudicated in 
connection with preceedings for restitution 
upon the sale being seb aside as in this case 

The objection of the respondent is argued 
on these lines. Against an order passed under 
section 151, Civil Procedure Code, there is no 
appeal expressly provided for and as the order 
does not purport to be one under section 47 
or 144, Civil Procedure Code, and as an suc- 
tion-purchaser is a representative of the judg- 
‘ment-debtor and not of the decree holder, the 
Code does not contemplate that there should 
be any right of appeal against orders passed 
as between a party and his own represent- 
atives, and not between a party and his 
opponent, The question, therefore, on which 
the decision of this point hinges is whether 
any order of adjudication between a judgment- 
debtor and an auction-purchaser in the course 
of execution proceedings comes within the 
purview of section 47, Civil Procedure Code, 
and whether the aucticn-purebaser is neces- 
sarily and in every case the representative of 
the judgment-debtor or he has any individual 
interest of his own or of the decree-holder 
to protect in virtue of which at least, 
he could be regarded as the opponent of the 
judgment-debtor for the purpose of the present 
proceedings. 

It is contended that the auction-purchaser 
is neither the representative of the decree- 
holder nor of the judgment-debtor and that 
consequently section 47, Civil Procedure 
Code, would not apply. Reliance is placed on 
Krishna Satapaste v. Sarasvaiula Sambasiva 
Row (5) Nadamunt Narayana Iyengar v. 
Veerabhadra Pillai, (6) Anandi Kunwari v. 
Ajudhia Nath, (T) Maganlal Mnlji v. Doshi 
Mulji (8) for the former on Narayana Iyengar 
v, Veerabhadra Pillai (6) and Narsinbhat v. 
Bandu Krishna Kulkarni (9) for the latter pro- 
position, The question, therefore, which I have 
to decide is whether the auction-purchaser is 
the representative of the decree-bolder or the 
judgment-debtor or whether he is the represen- 


(5) 31M. 177;3 M. L. T. 806. 

(6) 8 Ind. Cas. 429 ; 84M. 417; (1910) M. W. N. 
669: 9 M. L. T. 152 ; 21 M. L. J. 928. 

(1) 304.379; A. W. N. (1908) 157; 5 A. L. J. 
557 


(8) 25B. 631 at P. 635 ; 8 Bom. L. R. 255. 
(9) 46 Ind. Cas. 113; 42 B. 411 ;20 Bom. L. R. 
495. 
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tative of neither, for the purpose of section 47, 
Civil Procedure Code. The questionis not 
quite free from difficulty, as the authorities 
seem to be conflicting. The learned Advocate 
argues that the decision of this question must 
depend upon or vary according to, the facts of 
each case or according to the nature of the 
conflict between them, 


The celebrated case of Prosunno Kumar v. 
Kali Das (10) ns also the ease reported in 
Sita Ram v. Janki Ram (11) and Lindeshri 
Prasad Tewose v, Badal Singh (12) have been... 
cited in support of the contention that the > 
appeal is competent. Iam also asked to treat 
the memo of appeal as a petition for revi- 
sion in case I were to hold that no appeal lay 
against the order. 


Most of the cases on which reliance is placed 
on behalf of the respondent have been 
discussed in the Full Bench case of the Madras 
High Court reported in Veyindramuthu Pillai 
v. Maya Nadan (1) and the position seems to 
be clearly and very properly explained by the 
Chief Justice in his observations at pages 115 
and 116 and 124 which have my entire 
concurrence, 


The interests of the judgment-debtor and 
of the auction-purchaser are conflicting and, 
therefore, for the purposes of an adjudication 
they may be ranged as opponents, Naturally, 
in trying to ward off the claim of the judg- 
ment-debtor for possession as well as for pro- 
fits, he is asserting his rights derived as it 
were irom the decree-holder, because he 
thereby affirms the validity of the decree- 
holder's auction of selling the property and 
wants to maintain that he was rightly put into 
possession. In this respect he gan be classed 
as the representative of the decree-bolder for 
the purpose of working out his own rights as 
against the judgment-debtor. I, therefore, hold 
that the case comes under section 47, Civil 
Procedure Code, and the appeal could validly 
lie. 

Now, as to the merits of the case very 
little need be said. The decree makes the 


(10) 190. 688 at P., 689 (P. CO); 19 I. A. 166; 
6 Sar. P. 0. J. 209 ; 9 Ind. Deo. (N. 8.) 898. 

(11) 65 Ind. Cas. 818 ; 44 A. 266 (F. B.) ; 20 A. L. 
J. 105 ; (199%) A, I. R. (A) 200. 

(12) 4 Ind. Cas. 873: 21 A. L. J, 228 ; (1928) A. 


“IR. (A) 894 ; 45 A. 369. 
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judgment-debtor liable for payment of interest 
at the vate of Rs. 1-8-0 per cent per mensem 
to the decree-holder. It is but just and proper 
that the auction-purchaser who has, by taking 
possession in the meantime, deprived the 
judgment-debtor of the actual cultivating 
profits of the property, should compensate the 
latter for the loss of the income from the 
same, which he would otherwise have enjoyed. 
Tomy mindthe prayer for awarding interest 
at twlve annas per cent, per mensem on the 
amount of the profits for each year from the 
dates mentioned in the petition of the judg- 


‘ment-debtor, namely, 3lst March 1919 and Ist 


March 1920, respectively, until satisfaction 
appears reasonable. 

The appeal succeeds, but as the success is 
partial I direct that each party shall bear his 
or her own costs in this Court. The costs in 
the lower Court will be paid as already order- 
ed by that Court. 


K. 8. D, Appeal allowed. 


ae me 


PATNA HIGH COURT. 


APPEAL FROM ORIGINAL ORDER No. 98 
oF 1923. 


December 6, 1923. 


Present :—Mr, Justice Das and 
Mr. Justice Ross. 


DAMINI DASI AND ANOTHER—~OPPOSITE 
ParTy—APPELLAN'LS 
VveTSUs 


FATUMANI DASI—PETITIONER 
— RESPONDENT. 
Succession Certificate Act (VIL of 1889), s. 18 (4)— 
Succession certificate, revocation of Schedule mås- 
leading--Concealment of facts. 


Where it is discovered that the schedule of debts 
atteohed to an application for theigrant of a succes- 
sion certificate was misleading and that material 
facts where concealed from the Court in obtaining the 
certificate, the Court has power to revoke the certifi- 
cate under section 18 (4) of the Succession Certi- 
ficate Act. 

Appeal from an order of the District Judge, 
Manbhum, dated the 24th January 1923, 

Messrs. S. M, Mullick and N, N. Sen, for 
the Appellants. 

Mr. Hassan Inam and S. O. Muzumdar, for 
the Respondent. 


JUDGMENT,—This is an appeal against 
the order of the District Judge of Manbhum 
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revoking a succession certificate granted to 
the appellants. The facts are these, One 
Khudiram Gorain died in 1909 leaving Bidhu- 
mukhi Dasi, his widow, and two daughters 
born of her, Damini Dasi and Manumoyee, 
Dasi, and also one Fulamoni Dasi, another 
widow, and a daughter, Futumoni Dasi, born 
of a third wife Pryaballa Dasi who had pre- 
deceased him. By Will executed on the 13th 
August 1909 he had left all his property to 
Bidhumukhi with an allowance for life and for 
marriage expense fo Futumoni. Budhumukhi 
applied for letters of administation, An objec- 
tion was raised, but on the terms set forth in 
the petition of compromise filed on the 27th 
July 1910, the objection was withdrawn and 
letters of administration with the Will annexed 
were granted to Biehumukhi, Bidbumukhi 
died on the 2nd o of April 1921, and on the 
5th August 1921 an application for suc- 
cession certificate was made by Damini 
Dasi and Manumoyse Dasi, the appellants, 
A certificate was granted, but on the applica- 
tion of Futumoni was subsequently revoked 
by the District Judge by an order dated the 
24th Junuary 1923 which has given rise to 
this appeal. 

Three substantial misstatements in the 
application for succession certificate are set 
forth in the petition for revocation : (1) that 
the said Bidhumakhi had left no other heirs 
or near relations except these two appli- 
cants.” 

(2) “ that the said Bidhumukhi had been in 
possession of the property left by her husband 
under the Will, dated the 28th Sraban, 1316 
B. 5., and that letters of administration with 
the copy of the said Will annexed had been 
obtained by her and that she had been in pos- 
session of the property in absolute right;” 

(3) “ that the applicants, now opposite 
party, bad become entitled to the properties 
after her death.” Reference is also made to 
the schedule annexed to the petition for suc- 
cession certificate and if is pointed out that it 
includes items of commission which acorued 
due in part after the death of Bidhumukhi, 
The learned District Judge revoked the certi- 
ficate under section 18 (b) of the succession 
Certificate Act on the ground that the certi- 
cate was obtained by the concealment from the 
Court of something material to the case, 
namely, the oxistence of the co-widow and 
the third daughter, 
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The learned Vakil for the appellants contends 
that none of the grounds set forth in the peti- 
tion for revocation justified the revocation of 
the certificate. Itis contended that even if 
the names of the co-widow and of the third 
daughter had been set out and they had been 
cited, the appellants would still have been 
entitled to the certificate, With regard to the 
title under the compromise it is c-ntended 
that this is a question which the Court would 
not go into in dealing with an application for 
a succession certificate. And as to the alleged 
error in the schedule of debts it is said that 
the succession certificate will necessarily be 
confined in its effect to the debts that actually 
accrued due before the death of Bidhumukhi, 
It is, therefore, contended that the certificate 
should not have been revoked and that ab the 
most the Court should make a declaration 
under section 19 that the appellants are 
entitled to a certificate, and that terms as to 
security for the share, if any, of the respondent 
should be imposed. Mr. Hasan Imam, for the 
respondent, refers to the petition of compromise 
and especially to the following passage : `“ the 
petitioner hereby further directs that after 
her death the three daughters will get all 
the properties left by her in equal shares,” 
and contends that this Court should not 
declare under section 19 that the appellants 
are entitled to the certificate. It seems that 
difficult questions may ariseon the construc- 
tion of this petition of compromise, but if is 
not necessary to discuss these questions now. 
It is sufficient to say that the certificate that 
has been granted is not a proper certificate 
because of the misleading nature of the sche- 
dule annexed. The debts specified in the cer- 
tificate must be partly debts which the certi- 
fieate should not cover. It cannot be disputed 
that the respondent ought to have been cited 
and the failure to cite her as a party to the 
proceedings has resulted in this erroneous 
certificate being given, material facts having 
been concealed from the Court, 

The learned District Judge, therefore, was 
fully entitled to revoke the certificate and, I 
do not think that bis order should be interfer- 
ed with. 1 would dismiss this appeal with 
costs, 


Z. K. Appeal'dismissed. 


1 


ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL No, 891 oF 1922, 


December 3, 1923. 
Present :—Justico Sir Kanhaiya' Lal. 


BINDESHWARI PRASAD TIWARI — 
DEFENDANT—APPELLANT 
VErSUS 
HANUMAN PRASAD TIWARI-—~ PLAINTIFF 
— RESPONDENT, 


Defamation’ Complaint to public servant-—Good > 


faith, absence af — Privilege. 


Communications addressed in good faith to persons 
in publico position for the purpose of giving them 
information to be used for the redress of grievances, 
the punishment of crime, or the seourity of publia 
morals, are privileged, provided the subject-matter 
is within the compelence.of the person addressed ; 
where, however, the communication is not made in 
good faith and is unfounded, malice in law. must, be 
presumed and the privilege disappears. The person 
complained against is, in such a case, entitled to sua 
the person making the communication for damages 
for slander. 


Obiter._-Even where a complaint is filed in a 
Criminal Court and is - afterwards dismissed, a 
suit for damages for malicious proseoution is in 
certain circumstances maintainable, because the 
privilege is qualified and not absolute, and there 
is no protection unless the case comes within the 
qualification attached to the privilege, 


Appeal against the decree of the District ~ 
Judge, Gorakhpur, dated the 27th February 
1922, 


Mr, Kamuda Prasad, for the Appellant, 


Mr, Hashi Narain Malaviya, for the Res- 
pondent, 


JUDGMENT —tThis was a suit for dam- 
ages for slander, The parties to the suit are 
residents and zemindars of the village Jamuni, 
In November 1920 the Sub-Divisional Officer 
visited that village and met the parties. The 
defendant Bindeshwari Prasad told him that 
the plaintiff Hanuman Prasad was in the habit 
of causing the crops of other persons to be, 
reaped and getting them grazed by cattle, and 
that he was a constant source of trouble and 
worry to the people of the nighbourhood. Itb 
appears that the name of the plaintiff was ab 
one time_in the history sheet and had been 
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subsequently removed. The Sub-Divisional 
Officer told Hanuman Prasad that he should 
not behave in a manner calculated to give rise 
to complaints against him and the matter 
there ended 


The allegation of Hanuman Prasad was that 
the object of Bindeshwari Prasad in making 
that statement was to get him implicated in 
a*proceeding under section 110 of the Code of 
Criminal Procedure and that he made that 
statement falsely and maliciously to injure 
him, The Courts below found that the defend- 
ant-appellant had made the statement imput- 
ed to him and that the statement was un- 
founded, and, if acted upon by the Sub-Divi- 
sional Officer, might have brought the plaintiff 
into serious trouble. They further found 
that the defendant-appellant had failed to 
make out that he believed in good faith 
that what he bad said was true. It is urged 
on behalf of the defendant that the occasion 
was privileged and reliance is placed in sup- 
port of that contention on Chunni Lal v. 
Narsingh Das (1). But, as stated by Pollock, 

communications addressed in good faith to 
persons in a public position for the pur- 
pose of giving them information to be 
used for the redress of grievances, the 
punishment of crime or the security of 
public morals, are privileged, provided the 
subject-matter is within the competence of 
the person addressed” (Pollock on Torts, 11th 
edition, page 272). The finding in this case is 
bhat the communication was not addressed in 
good faith and was unfounded. In such 
circumstances malice in law must be presumed 
and the privilege disappears. Hven where a 
complaint is filed in a Criminal Court and is 
afterwards dismissed, a suit for damages for 
mlicious prosecution is, in certain cir- 
cumstances, maintainable, because the pri- 
vilege is qualified and not absolute, and there 
is no protection unless the case comes within 
the qualification attached to the privilege. 
The appeal, therefore, fails andis dismissed 
with costs including in this Court fees on the 
higher scale. 


Z. K. Appsal dismissed. 


(1) 45 Ind, Cas. 540 ; 40 A. 341 ; 16 A. L. J. 960. 
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NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 


MISCELLANEOUS APPEAL No. 39 oF 1923. 
March 11, 1924, 


Present :—Mr. Kinkhede, A, J. ©. 


PITAIN AND ANOTHER—-APPLICANTS— 
APPELLANTS 
VEL SUS 
BABOOSINGH AND oTHERS—NON-APPLI- 
CANTS—RESPONDENTS, 


Evidence Act (I of 1872), s. 45—Hupert opinion, 
when admissible Hramination in Court necessary. 


Expert evidence must be tested by examination 
and cross-examination in open Court and does not 
of itself become evidence in the case. [p. 648, col. 2.] 


The report of a Finger Print Expert based upon a 
comparison of finger impressions is not admissible 
under section 45 of the Evidence Act unless the finger 
print with whioh the comparison is made is admitted 
or proved beyond doubt to be that of the person alleg- 
ed and the comparison is made in open Court in the 

resence of such person and the expert is cross-exam- 
ined as to the grounds of his opinion about the 
result of the comparison. [p. 648, col. 1.] 


Appeal against the decision of the District 
Judge, Jubbulpore, in Miscellaneous Case 
No. 118 of 1921, dated the 31st August 1922, 


Mr. J. C. Ghosh, tor the Appellants 
Mr. H. A, Palit, for the Respondents, 


JUDGMENT .—tThis is a miscellaneous 
appeal against the order, dated 31st August 
1922, passed by the District Judge, Jubbulpore, 
in Miscellaneous Judicial Cage No. 118 of 1921, 
Tho present appellants and two more, Ramlal 
and Kamta, petitioned to the District Judge, 
Jubbulpore, under section 62 of the Probate 
and Administration Act, V of 1881, for the 
granti of probate of the registered Will of one 
Bhola Kumbar, dated 8th May 1919. Bhola 
died on 6th January 1920, The appellants 
claim to be two of three executors named in 
the Will, the third executor was one Mt, 
Lachia, the daughter of the testator’s prede- 
ceased brother and mother of the appellants, 
She was, however, dead when the application 
was made on 15th Desember 1921. Baboo 
Singh Debidin and Baldeo Prasad, who are men- 
tioned as panchas in Bhola’s Will filed objec- 
tions on 23rd February 1922. On 8rd March 
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1922 Mulloo, Bhaiyalal, Barelal and Munda 
entered caveats objecting to the grant of pro- 
hate. The three objectors did not challenge 
the genuineness of the Will but simply ques- 
tioned the fitness of the applicants to be ap- 
pointed administrators of the estate. They in 
fact admitted the genuineness of the Will and 
asked for Letters of Administration or Probate 
of the Will being granted to themselves on 
their furnishing security. The only defence 
of tho caveators relevant to this case was that 
they did not admit the execution and the 
genuineness of the Will filed as that of Bhola 
Kumbar, They seb up a prior Will, dated 
18th March 1917.. There is not even go 
much as a challenge so as to arouse the 
suspicion of the Court and to call for a minute 
scrutiny of the evidence about the execution 
of the Will. The point for determination with 
which we are concerned is: 


Has Bhola left a valid Will in writing and, 
if so, which is it ? 


On 25th April 1922 two witnesses for the 
applicants were examined and the following 
order was made in the order sheet of that 
date : 

“ The case (is) resis on the genuineness of 
the Will and the parties agree to its being 
sent to thumb export. I have asked 
them to file few more specimens of 
Bhola’s thumb impression,” 


On Tbh July 1922 the non-applicants 
represented by Mr. Palit filed what purported 
to be a registered mukhtyarnama bearing 
Bhola's thumb impressions but which is 
described by the Judge as a bond. The Judge 
marked the two thumb impressions on if with 
crossing in blue pencil and ordered these two 
impressions to be compared with that pur- 
porting to be Bhola’s in the Will similarly 
marked, The non-applicants were ordered to 
deposit the necessary fees to meet the fee of 
the Bureau at Nagpur and the case stood 
adjourned to await the receipt of the report 
from Nagpur. The letter fo the Superinten- 
dent, Government Finger Print Bureau, 
Nagpur, was sent with the two documents on 
97th July 1922 and the Superintendent 
was requested to compare the three impres- 
sions marked A, B, O, respectively, and 
to let the “Judge know whether all the three 
thumb impressions tallied with each other, 
The Officer-in-charge of the Finger Print 
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Bureau in his letter No, 305, dated 1st August 
1922, informed the Court that the prints 
marked A and B were different while print C 
was blurred and that definite opinion could 
not be given regarding it. This report was 
received and put up on 3rd August 1929. It 
was ordered to be put on 25th August 1922. 
On 25th August 1922 certain statements 
were recorded and the case was adjourned for 
orders for 3lst August 1922. In his oral 
statement on 25th August 1922 the appellant 
Pitain maintained that Bhola executed the 
Will and put his thumb mark, marked A, in his 
presence to the Will. Mr. Palit for the caves- 
tors pressed for the dismissal of the application 
and did not ask for Letters of Administration 
to issue to them, The Court,considering the oral 
evidence unsatisfactory and relying on the 
report from the Nagpur Bureau that the 
Thumb mark A on the Will did not tally with 
the thumb mark B on the makhiyarnama, 
which was sent to the Bureau for comparison, 
refused fo grant probate. 


The applicants moved this Court in appeal 
against the order of refusal to grant probate. 
The appellants had originally filed the appeal 
against the objectors, Baboo Singh, Debidin 
and Baldeo Prasad. The four caveators, Mullo, 
Bhaiyalal, Barelal and Munda have since been 
joined as persons interested in the result of 
the appoal by a special order of this Court. - 
16 is argued that the lower Court’s refusal to 
grant probate was based upon the wholly 
inadmissible report of Thumb Impression Ex- 
pert, who was not examined in the case and 
that the applicants should have been given 
further opportunity to prove that the Will was 
genuine, 

The fact that the instrument of the Will was 
executed several months before Bhola’s deafa; 
that Bhola attended the Registration office 
and himself presented the document for regis- 
tration on 3rd January 1920, and was not then 
ill, and that he put his thumb impression on 
the Will below the Sub-Registrar’s endorse- 
ment after due identification by Gangaprasad, 
son of Murlidhar, Malguzar and Chinkoo 
Kumbar, coupled with the ciroumstance that 
fhe document is abtested by two literate per- 
sons, are relied on by the appellants as strong 
circumstances supporting the genuineness of 
the Will. Onthe other hand, the circum- 
stance that Bhola died within three days of the 
registration of the Will, and thatthe report 
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that the thumb impression on the back of 
the Will does not tally with the impression B 
on the mukhtyarnama are relied on to disprove 
its genuineness, I do not want to express any 
opinion of the relative value or preponderance 
of evidence one way or the other. But I can 
say that I doubt whether the Court would 
have discarded the ciroumstances supporting 
the genuineness and gone against them if the 
Finger Print Expert's report had not come 
before it. It is this legally inadmissible report 
which to my mind appears to have clearly 
prejudiced the mind of the District Judge 
against the genuineness of the Will, It has 
been held in Mt. Padma Priya Debya v. 
Dharma Das Deb Sarma (1), that if a Govern- 
ment expert in handwriting is not called as a 
witness and subjected to cross-examination in 


~ open Court his opinion is inadmissible in evi- 


dence. 


There are several other cases which lay down 
that expert evidence has to be and is given in 
open Court: compare Suresh Chandra Sanyal 
v. Emperor (2), In re v. Venkata Row (3) and 
Emperor v. Sheikh Abdul (4). It is thus neces- 
sary for the admission of the evidence 
of a handwriting expert under section 45 
of the Evidence Act, that the writing with 
which the comparison is made should 
be admitted or proved beyond doubt to 
be that of the person alleged and that the 
comparison should be made in open Court 
in the presence of such person, That this 
principle applies with equal propriety to 
the finger print expert's evidence also, and 
that the comparison also has to be made in 
open Court, is clear from Emperor v. Sahdeo, 
(5). The case of Granade Venkata Ratnam v. 
The Corporation of Calcutta (6) contemplates 
‘“Sxamination on oath and cross-examination of 
experi witnesses in open Court. In a case 
where the Court could not make up its mind 
to believe the witnesses of either party sent 


(1) 10 Ind, Cas. 965; 15 C. W. N. 728 at p. 780. 

(2) 14 Ind. Oas. 753; 39 C. 606; 160. W. N. 812; 
18 Cr. L. J. 289. 

(3) 14 Ind, Cas. 418 ; 86 M. 159; 11 M. D. T. 93; 
22 M. L. J. 270 ; (1942) M. W. N. 185; 130. R. L. J. 
296. 

(4) 33Ind. Cas. 825; 430.11 28 ab pp. 1197, 
1198 ; 17 Gr. L. J. 185; 20C. W. N, 725. 

(5) 3N. L. R. 1;50r D. J. 220, 

(6) 46 Ind, Cas. 593 ; 92 0. W. N. 745 ; 28 C. L. J. 
32 ; 19 Cr. L, J. 753. 
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the document whioh was the subject-matter 
of tbe dispute to bhe Thumb Impression 
Bureau and on the receipt of this report of 
the said Bureau proceeded to decide the appeal 
with reference to such report, it was held that 
the procedure was unwarranted by law, see 
Chhajju v. Ayub Ahmed (T). Thisis what 
has practically happened in the present case, 
The case of Sarwar Khan v. Emperor (8) 
shows that the Finger Print Expert can be 
cross-examined in open Court as tio the grounds 
of his opinion and as to the tests to which he 
had put particular finger print. This, again, 
affirms the same principle that expert ev- 
idence must be tested by examination and 
cross-examination in open Court and it does 
not of itself become evidence in the case, 


It was argued on behalf of the respondent 
that the parties had agreed to treat merely the 
report of the Finger Print Bureau as evidence 
decisive of the point of the genuineness of the 
Will, I, however, do not see anything in the 
record to support this broad assertion. All 
that I find is that the parties had agreed to 
the sending of the Will for comparison of its 
thumb impression with the thumb impres- 
sion of Bhola on some other document, 
The thumb impression on the mukhtyar- 
nama was not formally proved. Under 
such circumstances neither party can be 
said to have waived this right to test the 
correctness of the result of comparison of 
the impressions by examination and cross- 
examination in open Court. Even if it be 
conceded that the parties had agreed to this, I 
dare say, that such an agreement would not 
either preclude the Court from refusing to act 
upon inadmissible evidence, or compel it to 
decide the case on its basis, Here the findings 
have received their deep colouring from the 
report of the Finger Print Bureau and are, 
therefore, vitiated and cannot be accepted as 
binding on this Court, Moreover, the report 
as it stands does not necessarily mean that 
the impression is forged. It is just possible 
that the differentiating element which pre- 
vents the two impressions from tallying was 
due to the impression on the mukhtyarnama 
itself being defective for aught we 
know. This shows there was need for further 
scrutiny. . 

(7) 28 Ind. Cas. 132, 

(8) 55 Ind. Cas. 278 ; 21 Or. L. J. 257. 
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For all these reasons I hold that the decision 
of the lower Court is unsupportable and liable 
to be set aside, I accordingly set aside the de- 
cision and remand the case for futher trial of 
the issue as to the genuineness of the will, 
The parties will be at liberty to call such addi- 
tional evidence as they may have to adduce in 
support of their respective allegations, The 
Finger Print Bureau will be requested by 
the lower Court to depute one of its skilled 
finger print experts to examine and give 
evidence about the thumb impressions in 
open Court. I may suggest that, with ‘a view 
to have definite evidence about the identity 
of thumb impressions on the Will and the 
mukhiyarnama the Registration Muharrir 
may be summoned to produce the Registers 
in the Registration Office in which similar 
thumb inpressions simultaneously taken under 
the rules against serial No, 97 of 1917, dated 
8th September 1917 (relating to the mukhtyar- 
nama) and serial No. 2 of 1920, dated 8rd 
January 1920 (relating to the Will in question) 
and the thumb impressions contained in the 
Registers may be put to the expert witness 
for comparison with the disputed thumb 
impression, 

The case is remanded for disposal with ad- 
vertence to the above remarks. The respon- 
dents will pay the appellants’ costs in this 
Court and bear their own, The costs in the 
lower Court will abide the result. 

G. R. D, Appeal Allowed. 

KS. D Case remanded. 


Pa enamel 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 


FIRST CIVIL APPEAL No, 43 oF 1922, 
Present: —My. Kanhaiya Lal, J. O. 


February 23, 1923, 


Syed AMJAD HOSAIN AND ANOTHER— 
, DEFENDANTS—APPELLANTS 
VeETSUS 
Mt, UMMATUL ASKARI AND OTHERS— 
PLAINTIFF: —-RESPONDENTS. 


Muhammadan Law—DowereeReasonable amount— 
Oudh Laws Act (XVIII of 1876), s. 5—Means of the 
husband. 
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Where the amount of dower sattled at the bima of 
a Muhammadan marrriage was Rs. 70,000, while the 
assetz left by the deceased husband who had died 
issueless, amounted to Rs. 11,465; 


Heid, that under section 5 of he Oudh Laws Act the 
sum of Rs. 4,000 would bea reasonable amount of 
dower to grant to the widow. 


Appeal against the decree of the Subordi- 
nats Judge, Rae Bareli, dated the 8th August 
1922, 


Messrs. Niamat Ullah and Radha Kishan, 
for the Appellants. 


Mr. Haider Husain, for the Respondents. 
JUDGMENT .— This appeal arises out of 


a suit for dower, and the only question for 
consideration is what is the proper amount 
which should be awarded to the plaintiffs. 
The suit was originally brought by Mi. Umme 
Salma, who was married to Akhtar Husain. 
Akhtar Husain died soon after the marriage, 
leaving his <idow, Mi. Umme Salma, and 
two brothers, the present defendants-appellants 
surviving bim. Her claim was resisted by 
these two brothers on various grounds, some 
of which were disposed of on appeal by this 
Court on the 18th May 1922. The suit was 
then remanded for the determination of the 
remuining questions, namely, what was the 
amount of dower settled at the time of the 
marriage of Mi. Umme Salma with Akhtar 
Husain, and what was the value of the assets 
left by the latter. 


The learned Subordinate Judge found, that 
the assets amounted to Rs, 16,676-5-0. He 
awarded Rs, 5,000 accordingly to the plaintiffs- 
respondents, who are the heirs of Mt. Umme 
Salma, who had died during the pendency of 
the previous appeal to this Court, The learned: 
Subordinate Judge included in the above 
amount a mortgage effected by Lal Basant 
Singh in favour of Safdar Husain, the father of 
Akhtar Husain, and the defendants-appellants, 
for Rs. 12,000 on the 14th January 1902 (Ex. 
28). That mortgage was registered at Salon in 
the district of Rae Bareli; but the only prop- 
erty belonging to that district, which was 
included in that mortgage was plot No. 585 
khasra with a mango and a mahua tree situat- 
ed in the village Rejapur. It was held in 
another case between the same parties on the 
8th September 1920, that the said plot did 
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not belong to the mortgagor (Exts. Al and A2). 
The defendants-appollants were, therefore, jus- 
tified in saying that the validity of the regis. 
tration of the mortgage aforesaid was open to 
question, and that the money due on the 
mortgage should not be taken into account 
in the determination of the assests left by the 
deceased. 

The learned Subordinate Judge has also in- 
cluded certain deeds of mortgage held by 
Safdar Husain, the valuation of which amounts 
Rs, 3,633. The allegation of the defendants- 

~ appellants was that the money due on those 
mortgages had been realized in the life time of 
Akhtar Husain, The plaintiff, Mi. Umme 
Salma, or her legal representatives, produced 
no evidence to prove that those mortgages 
were subsisting on the date of the death of 
Akhtar Husain, The valuation of those mort- 
gages should also, therefore, be excluded from 
the account. 

The value of the assests of Akhtar Husain, 

after deducting his one-third share of the said 
mortgages, thus amounts to Rs, 11,465-5-0, 
The amount of dower settled at the time of 
the marriage was Rs, 70,000 and two dinars. 
Having regard to the means of the husband 
and the status of the wife, and the fact that 
they left no children, it would be desirable 
to award the plaintiffs under section 5 of the 
Oudh Laws Act (XVIIL of 1876) about one- 
third of that amount, or, roughly, Rs. 4,000, 
The conduct of the defendants-appellants in 
refusing to recognise the rights of Mi, Umme 
Salma toa reasonable amount of dower, and 
Jin raising frivolous pleas in opposing her claim 
has led to the prolongation of bbe suit, which 
has been pending since 1917. The lady died 
before she could get a decree. If the claim- 
antara now her heirs and not the lady, 
the fault is that of the defendants who resisted 
her lawful rights and put her and her heirs 
to considerable expanse. Their conduct dis- 
entitles them to any further consideration. 
The oross-objection filed by the plaintiffs- 
respondents is untenable. 


The appeal filed by the defendants is, there- 
fore, allowed in so far that the amount of 
dower decreed will be reduced to Rs, 4,000 
which will be recoverable by the plaintitt from 
the assets of Akhtar Husain, deceased, with 
proportionate costs here and hitherto, The 
cross-objestion is disallowed. The parties 
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shall get and pay costs in proportion to their 
success and failure in this appeal and the 
oross-objection, Except as above, the defend- 
ants-appellants will bear their own costs 
throughout. 

G. H. h Appeal allowed, 
Cross-objection disallowed. 


ALLAHABAD HIGH COURT. 


SECOND CIVIL APPEAL No, 378 
oF 1922, 


November 21, 1928, 


Present :—Mr. Justice Lindsay and 
Mr. Justice Sulaiman, 


PURAN SINGH—PLaINntirr-— 
APPELLANT 
Versus 
DAT BAM AND OTHERS—DEFENDANTS 
RESPONDENTS, 


Preeemption—Sir plots, interest in, 
Custom-~Wajib-ul-arz, construction of — 
The interest of an owner in sir plots isa proprietary 
interest anda transfer of sir plots is, therefore, a 

transfer of proprietary interest. 

The wajib-ul-arz of a village provided that a right 
of pre-emption would accrue whenever a proprietor 
transfers his kagiat, Certain str plotsin the village 
lying within the Zemindari of the vendor were sold 
and a suit was brought to pre-empt the sale; 

Hold, that the sale was subject to pre-emption under 
the terms of the wajib-ul-arz. 

Hagari Lal v. Ugia Rai, A.W N. (1884) 108, 
dissented from. 

Stial Prasad v Amtul Bibi, 7 A. 633; A. W. N.(1885) 
185; 4 Ind. Deo. (N. B.) 754; Safdar Ali v. Dost 
Muhammad, 12 A. 426; A. W. N, (1890) 117; 6 Ind. 
Deo. (N. S.) 1016, followed. 


Appeal from the decree of the District 
Judge, Shahjahanpur, dated the 14th Decem- 
ber 1921, 


Mr. S. P. Sinha, ior the Appellant. 
Mr. Harnandan Prasad, for the Respond- 
ents. 


JUDGMENT, This is a plaintiff’s appeal 
arising out of a suit for pre-emption. Under a 


nature of— 
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sale-deed dated the lst of March 1929 certain 
plots described therein as sir plots within the 
Zemindari of the executant were soldto the 
vendee. A suit was brought to preempt the 
sale by enforcement of the right of pre-emption, 
Various pleas were taken in the written state- 
ment but at the time when issues were fram- 
ed by the first Court the denial of the exis- 
tence of custom does not seem to have been 
pressed, with the result that there was no 
issue framed as regards the existence or non- 
existence of a custom of pre-emption. The 
learned Munsif in his judgment did not deal 
with this matter at all, The suit was decreed. 
On appeal, the defendants raised before the 
lower Appellate, Court the point, that the 
wagib-ul- arg on which reliance was placed by 
the plaintiff, did not relate to the sale in ques- 
tion. The learned District Judge, relying on 
the cases of this Court reported in Saheb Ram 
v. Kishen Singh (1) and Hagari Lal v. Ugra 
Rai (2), came to the conclusion that the 
transfer of the sir plots was not such 
a transfer of the share in the Zemin- 
dari as would let in the right of pre- 
emption in favour of aco-sharer. In this 
view of the matter he dismissed the suit, 


The plaintiff has come up in appeal and 
challenges the finding of the lower Appellate 
Court. Unfortunately, the khewat of this 
village is not on the record, but the sale-deed, 
as well as the admitted facts, show prima 
facie that these sir plots are within the 
Zemindari of the co parceners. There is no- 
thing to suggest that they are isolated plots 
and lie outside the 16-annas share. The point 
was not seriously pressed at alland was raised 
for the first time before the learned District 
Judge. We may also note that the case in 
Hazari Lal v. Ugra Rat (2), relied on by him 
was overruled by a Full Bench case report- 
ed in Sital Prasad v. Amtul Bibi (3), and also 
by another Full Bench case, Safdar Ali 
v. Dost Muhammad (4). Itis clear that the 
interest of an owner in sir plots is a 
proprietary interest and the transfer of 
the sir plots is in fact a transfer of 
his proprietary interest. Under the clause 


(1) A. W. N. (1882) 192. 
(2) A. W. N. (1884) 103. 
(8) 7A968633; A. W. N. (1885) 185 ; 4 Ind. Deo, (N. 


8.) T54. 
(4) 12A. 426; A. W. N. (1890) 117 ; 6 Ind. Deo. 
' (N. B.) 1016. 


of the wajib-ul-arz, whenever a proprietor 
transfers bis kagiat (property) a right of 
pre-emption accrues, We, therefore, think 
the suit should not have been dismissed 
on the ground above mentioned. The result is 
that this appeal is allowed, the deeree of the 
lower Appellatie Court is set aside and that of 
the Court of first instance is restored with costs 
including in this Court fees on the higher soale, 


4. K. Appeal allowed. 


MADRAS HIGH COURT, 
SECOND CIVIL APPEAL No, 1745 oF 1922, 
oo 15, 1924, 

Present :—Mr. Justice Krishnan. 


BODU ANNA NAIDU—APPELLANT 
Versus 
VARADA JAGGU NAIDU AND 
OTHERS—RESPONDENTS, 


Hindu Loaw—Co-widows, rights of—~Surrender of 
estate by one, whether valid. 


Under the Hindu Law, one co.widow, without the 
conjunction of the other oo-widow, cannot surrender 
the estate of their husband at all beoause both the 
widows have equal rights in their husband’s estate 
and without both joining there can be no surrender 
of that estate, as surrender requires that the whole of 
the estate should be dealt with in the matter of sur- 
render. 


Appeal against the decree of the Court of 
the Subordinate Judge, Vizagapatam, in A. S 
No. 223 of 1920, preferred against the deorge of 
the Court of the District Munsif, Rajam? in 
©. S. No. 661 of 1918, 

Mr. P. Somasundaram, for the Appellant. 

Mr, P. Narayanamurthy, for the Respond- 
ents. 


JUDGMENT ,—This was a suit brought 
by one Varada Jaggu Naidu, son of Narama 
Naidu, for recovery of a one-third share in the 
plaint property which bad been alienated by 
the widow Gaviramma in favour of one Sanyasi 
the father of the first defendant. He based his 
claim on the ground that be was one of the 
three reversioners entitled to the estate of one, 
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Venkata Appala Naidu whose widow Gaviram- 
ma was. The other two reversioners are the 
third defendant, son of Musali Naidu, and the 
second defendant, the plaintiff’s brother, also a 
son of Naranna Naidu. The relationship of 
the parties is shown in the pedigree given by 
the Appellate Judge in his judgment. Venkata 
Appala Naidu died, leaving two widows Gavi- 
ramma and Achamma and they were in en- 
joyment of the properties of the deceased as 
his brothers were divided from him. Gavi- 
ramma seems to have alienated the property 
in question in this suit to one Sanyasi whose 
son the first defendant is. The plaintiff claims 
that this alienation is invalid and that it did 
not pass any property beyond the life-time of 
Gaviramma and that he is, therefore, entitled 
to recover his share of the property from the 
alionee. The pleas raised by fhe first défendant, 
who was the only contesting defendant, were 
one of limitation based upon the ground tbat 
Gaviramma died more than 12 years before 
the date of the suit and the other of estoppel 
based on a compromise decree passed in O. S. 
No. 500 of 1881 in a suit brought by Musali 
Naidu the father of the third defendant. The 
question of limitation is not raised in the 
second appeal now, as it has been conoluded 
by a finding of fact that Gaviramma died only 
in January 1910. As regards the question of 
estoppel, the facts are these: Musali Naidu 
brought a suit against Gaviramma and Sanyasi 
to have if declared that the alienation by 
Gaviramma to Sanyasi was not valid and 
binding on the reversioners. To that suit there 
were no other parties except these three 
persons. That suit ended in a compromise 
entered into between Musali Naidu and the 
defendants therein and the compromise decree 
isai. IT. It is contended that that compromise 
le binding not only on Musali Naidu who was 
a party to the suit but also upon the other 
reversioners including the present plaintiff and 
that the plaintiff is estopped from claiming 
his share in the property on account of the 
compromise. The compromise provides for a 
certain property being taken by the plaintiff 
in that suit. Musali Naidu for himself and 
the two other reversioners who were then alive, 
namely, Naranna Naidu and Bangari Naidu and 
also for the reversioners recognising the alien- 
ation to Sanyasi and leaving certain propertics 
with the widow Gaviramma and further 
provides that if the reversioners were to sue 
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Atchamma, her co-widow, for her properties, 
the defendants in the suit should raise no 
difficulty in their way. It is contended 
that this amounted to a surrender by the 
widow to the next reversioner and as such 
surrender it was a valid transaction binding 
on the reversioners and, therefore, that none 
of the reversioners can impeach it though 
they were not themselves parties to the 
compromise. It seems bo me that this isa 
difficult proposition fo maintain. In the first 
place, one co-widow without the conjunction 
of the other co-widow cannot, in my opinion, 
surrender the estate of their husband at all 
because both the widows have equal rights 
in their husband’s estate and without the two 
widows joining there can be no surrender of 
that estate as the surrender requires that the 
whole of the estate should be dealt with in 
the matter of surrender. In the second place, 
the attempts made by the first defendant failed 
in his attempt to show that though Bangari 
Naidu and Naranna Naidu were not parties to 
the compromise decree which is supposed to 
have effected the surrender, they were bound 
by that decree because they took advantage 
of the arrangement under that deoree and 
enjoyed the Jands in separate shares. This is 
found against by the Appellate Court and is a 
question of fact on which I must accept its 
finding. 

For both these reasons, the lower Appellate 
Court was right in holding that the compro- 
mise decree, Ex. II, is not binding on them. As 
both the defences failed, the appeal fails and 
must be dismissed with costs, 


There is a memorandum of objections filed 
in the case as regards mesne profits subse- 
quent to the date of the suit. Ib is not necessary 
to pass any special orders on this matter for 
when the application for stay of execution 
pending the second appeal came up it 
was agreed to by the first defendant’s learn- 
ed Vakil that, as a condition for stay, his 
clients would undertake to pay mesne profits 
on these properties at the rate decreed for the 
period subsequent to date of the suit, that is, 
at Rs. 50 a year. It will be perhaps condu- 
give to clearness if that order is embodied here 
anda decree is drawn up not only for past 
profits but for future profits at the’same rate 
till the date when possession is given. Ido 
not think that the respondent is entitled to 


648 


INDIAN OASES 


[1924 


MUHAMMAD SULAIMAN KHAN v, UMA CHARAN SIL 


costs on the memorandum of objections in 
view of the agreement that had already been 
entered into between the parties before the 
memorandum was filed. The memorandum 
of objections is allowed but without costs, 


V. N. V. Appeal dismissed. 
Cross-objections allowed. 


CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE DECREE No, 2452 
OF 1921. 


Mareh 6, 1924, 
Present :—Mr. Justice M. N. Mukerji, 


MUHAMMAD SULAIMAN KHAN — 
APPELLANT 


Versus 
UMA CHARAN SIL—RESPONDENT, 


Landlord and tenant—Character of tenancy, how 
determined—Lease, construction of—Lease on printed 
form—W ords used, effect of—Bengat Tenancy Act 
{VIII of 1886), ss. 44, 47—Tenant holding over— Second 
Eri execution of —Ejeciment suit, whether maintain- 
able. 


In order to determine the character of a tenancy, 
the Court has to look to the intrinsio evidence afford- 
ed by the documents themselves and also, if necessary, 
to the surrounding circumstances and the conduct 
of the parties. [p. 649, col. 2.] 


Hedayet Ali v. Kamalanand Singh, 20 Ind. Cas. 
$8323, 17 GC. L. J. 411; Makananda Chakravarté v. 
Mongala Keatant, 81 O. 987 ; 8 C. W. N, £04; Nidhi 
Krishna Bose v. Ramdas Sen, 20 W. R. 341 ; Harendra 
Kumar Ruy Chowdhury v. Hara Kishore Pal, 10 
Ind. Oas. 166; 26 C. W.N. 389 ; (1922) A. I. R. (C.) 201, 
distinguished. 


In case of leases on printed forms indiscriminately 
used, much reliance cannot be placed on words and 
expressions used therein. [p. 649, ool. 1.] 


. Where a large portion of the area of a ten- 
ancy was covered by a tank and there was no men- 
tion in the leases that the tenancy was being created 
for purposes of agriculture or horticulture but the 
document: mentioned that the rent would be inoreased 
proportionaigly as the lands besame cultivable, and 
that the tenant would be liable to damages if the 
productive power of the lands ba diminished through 
his negligence. 


Held, that the tenancy was governed by the Bongal 
Tenanoy Act and not by the Transfer of Property Act. 
[p. 650, col. 2.) 


In a suit for ejectment under section 44 of the 
Bengal Tenancy Act on the ground that the term of 
the lease had expired, seotion 47 of tha Act 
would be a bar if it is found that the defendant held 
over for about elevon months after the expiration of 
the first lease and previous to the execution of the 
second lease after the expiry of whioh the suit is 
brought. [p. 651, col. 1.] 


Rajani Kant Mukerjee v, Yusuf Ali, 34 Ind. Cas. 
92; 210. W. N. 188, distinguished. 


Appeal against the decree of the Subordi- 
nate Judge, Chittagong, dated the 18th August 
1921, affirming the decree of the Munsif of 
Coxe’s Bazar, dated the 22nd June 1920, 


Babu Narendra Kumar Das, for the Appel- 
lant, 

Babu Gopendra Nath Das, for Babu Chandra 
Sekhar Sen, for the Respondent, 


JUDGMENT.—The suit out of which this 
appeal arises was one for ejectment of the 
defendant on the expiry of a lease, dated the 
22nd Falgun 1821 B.S. the term of which 
expired on the 30th Chait 1325. The plaintiff 
was unsuccessful in both the Courts below and 
he has preferred this appeal to this Court. 


Two contentions have been put forward in 
this appeal on behalf of the appellant. The 
first is that the tenancy is governed not by 
the provisions of the Bengal Tenaney Act but 
by those of the Transfer of Property Act: and 
the second is that, assuming, for the sake of 
argument, that the tenancy is governed by the 
Bengal Tenancy Act, the Courts below have 
erred in law in holding thatthe provisions of 
section 47 of that Act standin the way of 
the plaintiff’s recovering a decree. 


In support of the first contention, tha 
learned Vakil for the appellant has drdwn 
my attention fo the conditions of leases 
Exs. A and B executed respectively in 
1908 and 1915. He has referred to the 
description of the subject-matter of the lease, 
Bs. B, and has urged that, inasmuch as the 
three plots which are covered by that lease 
are (1) 17 gundas and odd which is said to be 
the bank of a tank, (2) 14 gundas and odd whiéh 
is described as the watery portion, and (8) 2 
gundas and odd which is said to be Muddat or 
waste land, a large portion of the tenancy is 
in respect of a tank and his contention is that 
it should be held that the tenancy is not for 
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agricultural or horticultural purposes. He 
has also referred to the terms of the two 
leases aforesaid and bas contended that, inas- 
much as there is no specific mention in those 
leases that they were being exeouted for the 
purpose of agriculture or horticulture, the 
tenancy created thereby is to be regulated by 
the provisions of the Transfer of Property 
Act, and not by those of the Bengal Tenancy 
Act, On behalf of the respondent it is urged, 
so far as this contention is concerned that 
the documents in question on the face of them 
appear to be in respect of a tenancy in favour 
of a non-occupancy raiyat and, therefore, the 
plaintiff is precluded from questioning the 
status of the raiyat and the character of the 
tenancy, the latter having derived his interest 
from the Court of Wards who executed those 
documents. With regard to this matter, I 
may say at once that Iam not prepared to 
place much reliance upon the words and ex- 
pressions used in these documents, specially as 
they appear to have been executed on printed 
forms which have been preseribed by the 
Board of Revenue for use in cases of tenants 
who are non-occupancy raiyats. In my experi- 
ence, I have come across cates where these 
forms have been indiscriminately used with 
regard to tenancies for which they were never 
meant at all, As an instance, I may refer to 
the lease which formed the subject-matter of 
the case of Gokul Mandar v. Padmanund 
Singh. (1) It will be seen that in that case the 
lease which was on a printed form spoke of 
the tenant as a raiyat and, in spite of that, it 
was held by this Court that the tenant was 
not a raiyat but a tenure-holder and that 
judgment was affirmed by the Judicial 
Committees on appeal from the decision of 
tbis Court. Nor am I prepared to accept 
thé argument which is put forward 
on behalf of the respondent that the plaint- 
iffis precluded from questioning the status 
of the tenant or the character of the ben- 
ancy simply because his predecessor had 
deseribed the lease as a lease in respect of a 
non-oceupancy raiyat, Ib seems there is con- 
siderable divergence of judicial opinion on 
the question as to whether the description in 
the lease is to be taken as binding with regard 
to the status of the tenant or the character of 


(i) 99 O. ToT; 291 A. 196: 66. W. N. 825 ;4 
Bom. L. R. 793 ; 8 Sar. P. O. J. 388 (P, 0). 


I 0-82 


the tenancy as between the contracting parties 
or their successors. As an instance, I may refer 
to the case of Rajani Kant Mukerji v. Yusuf 
Ali (2). Bowever that may be, the fact 
that the Court of Wards, presumably through 
its responsible officers chose bo have those 
documents executed on forms which had been 
prescribed for use in cases of non-ocoupancy 
raiyats is a matter which, in my opinion, can- 
not altogether be ignored. In order to deter- 
mine the character of the tenancy, the Court 
has to look to the intrinsic evidence afforded 
by the documents themselves and, if the terms 
are vague or ambiguous, the Court is entitled 
also to look to the surrounding circumstances 
and the conduct of the parties. 


Before dealing with tbis matter, if is just 
necessary to refer to a few authorities to 
which my attention has been drawn by the 
learned Vakil appearing on behalf of the appel- 
lant. The first case relied upon by him is the 
case of Hedayet Ali v, Kamalanand Singh (8). 
That was a case where the question arose as 
to whether a lease for grazing purposes was 
to be treated as a lease for the purpose of 
agriculture and it was held therein that “ the 
mere circumstance that a considerable por- 
tion of the land comprised in the tenancy was 
let out for the purpose of grazing is not con- 
clusive upon the question whether the lessee 
has or has not acquired the status of a ramat,” 
A further question arose in that case and it 
was to the effect as to whether, by the inclu- 
sion of a piece of garden land in the tenancy 
in question in that case, the tenancy created 
was one for the purpose of horticulture, and it 
was held with regard to this question that 
“ the term ‘horticulture’ means the cultivation 
of a garden or the soience of cultivating or 
managing a garden inoluding growing 
flowers, fruits and vegetables. If a lease 
is for the purpose of gathering fruits from the 
trees on the land, the lease is not for horti- 
cultural purposes.” The second case to which 
my attention was drawn by the learned 
Vakil for the appellant was the case of Nidhi 
Krishna Bose v. Ramdas Sen (4), where it 
was beld a right of occupancy is not acquired 
in “a tank except under certain circumstances, 
Where land is let for cultivation and there 


(2) 84 Ind, Oas. 99; 210. W. N. 188. e 
(8) 20 Ind, Cas. 999; 170. L. J. 411, 
(4) 20 W, R841, 
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is a tank upon it, the tank would go with the 
land; and if there was a right of occupancy 
in the land, there would be a right of 
occupancy inthe tank as appurtenant to the 
land,” Thenext case relied upon was the 
case of Mahananda Chakravarti v, Mangala 
Keotani (5), in which it was decided that a 
suit for recovery of arrears of rent of a tank 
which was not a part of an agricultural holding 
but was used for rearing or preserving fish 
was not maintainablein a Revenue Court, 
the provisions of Act X of 1859 not being 
applicable to such a suit and that the term 
"Jand ” in section 6 of that Act means culti- 
vated land and does not include a tank 
regarded as land covered with water. The last 
of the cases upon which reliance was placed 
with reference to these contentions of the 
appellant was the case of Harendra Kumar 
Roy Chowdhury v. Hara Kisore Pal (6). That 
was a case where a raiyat transferred his 
homestead portion out of a non-transferable 
ocoupancy holding in respect of which he was 
the tenant to a pleader who purchased it for 
the purpose of residence and for carrying on 
his profession as a pleader and the question 
arose as to whether the pleader by bis pur- 
chase of that portion of the non-transferable 
oceupaney holding bad himself become a 
tenant with rights which appertained to a non- 
transferable occupancy holding and it was 
held upon the circumstances of that case that 
the pleader had obtained a new tenancy and 
those rights had not accrued to him. These 
cases, therefore, do not assist us in any way 
in the determination of the question as to the 
character of the tenancy or the status of the 
tenant, and, as I have said before, the 
Court mustlook to the terms of the docu- 
ments themselves and also,if necessary, to 
the surrounding circumstances and the con- 
duct of the parties. 

Now, as to the terms of the doeu- 
ments referred to above, it is true, as urged 
on behalf of the appellant, that a large 
portion of the area covered by the ten- 
ancy is tank. Itis true also thatin those 
documents there is no specific mention of the 
fact that the tenancy was being oreated for 
the purpose of agriculture or horticulture. 


(5) 3109987; 8C. W. N. 804. 
(6) TO Ind. Cas. 166; 296 ©. W. N. 889 ; (1922) A. I. 


R. (C) 201. 


But, on the obher hand, the documents in 
question speak of conditions to the effect that 
the rent would be increased proportionately 
as the lands become cultivable and also that 
the tenant would be liable to damages if the 
productive power of the lands be diminished 
In consequence of negligence on the part of 
the tenant, Thon, again, itis to be observed 
that in the second of those documents, name- 
ly, in Hix, B, all these plots are mentioned as 
Hasila, Furthermore, it has been found by 
the learned Subordinate Judge that from the 
defendant's evidence it appeared that during 
his possession commencing from before the 
term of Ex. B the lands were paddy lands and 
that there were mango trees on the banks the 
fruits of which he enjoyed. Nextly, we find 
that the plaintiff himself has framed his suit 
as a suit for ejestment of a tenant under the 
provisions of the Bengal Tenancy Act, Last- 
ly, the lands were recorded in the Cadastral 
Survey proceedings under the Bengal Tanancy 
Act. Taking all these facts together, it is im- 
possible to doubt the conclusion at which the 
Courts below have arrived that the tenancy 
is one which is to be governed by the provi- 
sions of the Bengal Tenancy Act and not by 
those of the Transfer of Property Act, The 
first contention put forward on behalf of the 
appellant, therefore, in my opinion, fails, 


With regard to the second contention, it 
has been urged that, inasmuch as there was 
a lease of 1908 under which the defendant 
was holding for a period of seven years and 
then on the expiry of that lease as a fresh lease 
was executed in 1915 for a period of five years, 
and inasmuch as the suit for ejectment was 
instituted on the expiry of the second lease, 
it could not be said that the provisions, of 
section 47 of the Bengal Tenancy Act would 
apply to the case, In support of this conten- 
tion, reference has been made to the case of 
Rajanikant Mukerji v. Yusuf Ali (2). In my 
opinion, that decision does not lay down any 
principle which may be of any use in the pre- 
sent case so far as this point is concerned. In 
the present case, the finding of the learned Sub- 
ordinate Judge is that, after the expiry of the 
term of the lease Hx, A, the defendant held 
over for about eleven months after which the 
lease Ex. B wes executed. Consequently, in 
my judgment, it is clear that the defendant 
was not admitted to occupation under the 
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lease Ex. B but that he had been in occupa- 
tion of the land and the lease Ex. B was 
executed with a view to the continuance of 
that occupation. He is, therefore, not to be 
deemed to have been admitted to occupation 
by the lease Hx. B and, inasmuch as the suit 
for ejectment had been brought under the 
provisions of section 44 of the Bengal Tenancy 
Act for ejectment of the defendant on the 
ground that the term of that lease had expired, 
the plaintiff was not entitled to the relief he 
sought for in the present suit, The second 
contention also, in my opinion, therefore, 
fails, 


The result, therefore, is that the appeal is 
dismissed with costs. 


M, B 
N. E. 


Appeal dismissed. 


MADRAS HIGH COURT, 


OIVIL REVISION PETITIONS Nos, 907, 908 
AND 909 oF 1922. 


September 10, 1928, 
Present :—Mr. Justice Kumaraswamy Sastri, 


GOPALAKRISHNA PILLAI AND OTHERS 
—-PETITIONERS 
versus 


KUNJITHAPATHAM PILLAI AND OTHERS 
~~ RESPONDENTS. 


Court, act of-—Election petition —Deposit of money 
~—Delay in payment~-Unforeseen cause Limilation 
ACIK of 1808), 8. b, application of, 


Where & person who is bound to pay money pro- 
duces the money in Court and complies with the rule 
whioh requires him to take out challan and pay the 
money at a different place and there is a delay in the 
actual payment of the money into the Treasury or 
Bank owing to reasons beyond the control of the 
Person making the payment, the payment must be 
deemed to have bean made on the date ths money is 
produced and the challan obtained. ([p. 6538, 
cols. 1 & 2.] 


The rule of law that nobody should be prejudiced 
by an act of Court or of its officers is one of uni- 
versal application. and does not depend upon section 
5 or any other provision of the Limitation Act. 
[p. 664, col. 1.] 


Arunachela Ayyar v. Subbaramiah, 68 Ind. Cas. 
971; 46 M. 60; (1922) M. W. N. 600 ; 31 M. L. T. 257 ; 
16 L. W. 583; 48 M. L. J. 689; (1923) A. T. R. (M.) 63; 
Krishnaji Reddiar v. Muthuveera Reddiar, 72 Ind. 
Cas. 449; 44 M. Le J. 844; (1999) M. W. N. 199; 18 L. 
W. 299; (1928) A. I. R. (M.) 490; Koilpillat Samban 
v. Sapparimuthu Bamban, 72 Ind. Gan, 220; 17 L. W. 
A 5 L. J. 247; (1928) A. I. R. (M.) 254, oon- 
sidere 


The election toa Taluk Board was held on 9th May 
1922. The Court was closed for the vacation on 14th 
May and re-opened on 17th July. The period of 
14 days allowed for presentation of election 
petitions expired during the vacation and the 
potitions were presented on 17th July, the re- 
opening day, with the necessary Lodgement 
Schedule for the raquisite deposit. The chkallans 
were issued late in the day. The Treasury 
Officer was at that time absent from his place and it 
was too late to make the paymentto the Bank. 
The next day on account of a Jutka accident and a 
delay of an hour by the Treasury Officer, the money 
could not ba paid. The money was, however, paid on 
the 19th; 


Held, that, in the absenca of any negligence on the 
part of the petitioner, the payment must be held to 
have been made in time. 


Petitions under sections 115 of Act V of 1908 
and 107 of the Government of India Act, 
praying the High Court to revise the order of 
the Court of the Subordinate Judge, Cuddalore, 
in O. P. Nos. 10, 11 and 13 of 1922, dated the 
2nd October 1922, 


Messrs. T. R. Ramachandra Iyer and 5. 
Ramaswamy Aiyar, for the Petitioners. 

Messrs. S. Muthiah Mudaliar, O, Padma- 
nabha Iyengar, ©. Srinvasa Aiyar and YV. 
Subramania Iyer, for the Respondents. 


JUDGMENT.—The facts in these cases 
are not disputed and fhe only question is 
whether on the facts the Subordinate Judge 
was right in dismissing the applications. 

The election to the Taluk Board in question 
was heild on the 9th of May 1922. The 
Subordinate Judge’s Court was closed for the 
summer recess on the 14th of May 1922 and 
re-opened on the 17th of July. The period of 
14 days allowed for the presentation of the 
election petitions expired during the vacation 
and these petitions were presented on the 17th 
of July the date when the Court re-opened. 
The case for the petitioners is that they had 
with them the sum of Rs, 200 each which 
had to be deposited and that these sums were 
produced before the Subordinate Judge. 
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Rule 131 of the Civil Rules of Practice 
requires a person desirous of paying money 
into Court to bring into Court a Tiodgment 
Schedule in the form prescribed by the 
rules and containing the various particulars 
mentioned therein, Thereupon an order for 
lodgment and counterfoil receipt are to be 
issued to the payer. Rule 132 states that the 
payer shall deliver the money and the order 
and the counterfoil receipt to the Bank or 
Treasury Officer mentioned therein who is to 
retain the order and return the receipt duly 
signed by him to the payer which receipt the 
payer should return to the Court, Rule 133 
provides that if the Bank or the Treasury is 
closed, the money may, with the leave of the 
Judge, be paid to the officer of the Court and 
the officer of the Court will send it to the 
Bank the next day. As the bank was open at 
the time of the presentation of the petitions the 
Vakil in pursuance of the Rules of Practice 
obtained a Lodgment Schedule, The judge on 
receipt of the petition, passed an order for the 
issue of challans and challans were issued on 
that day. As there is a branch of the Imperi- 
al Bank of India at Cuddalore, the challan 
issued by the Court had to be taken to the 
officer in charge of the Treasury, checked by 
him and then taken to the branch of the Im- 
perial Bank. The challans were issued at about 
five minutes to three and they were taken at 
once to the Treasury but the Treasury 
Officer was not there, As the Bank would 
not receive the money after 3 o'clock 
it was impossible to pay the money into the 
Bank on thatday. The money was returned 
to the Vakil for the petitioners. He and the 
members of hia family were then staying at 
Tiruvendipuram about four miles from the 
Court House and the Treasury Office and he 
dook the money with him in order that it 
may be paid the next morning. The money 
was sent the next day from Tiruvendipuram 
to the Treasury Officer with the challans 
and the Treasury Officer returned the chail- 
ans at about 240. As the Bank was 
about 24 miles from the Treasury Office, the 
person taking the challans and the money to 
the Bank arrived at the Bank ab 5 minutes 
after 8, but the Bank would not receive the 
money and it was therefore paid the next day. 
On the 18th the person taking the money to 
the Treasury Officer went in a Jutka. There 
was an accident to the horse and ib was, there- 


fore, about 1-50, P. M, when the person reached 
the Treasury Officer. There would have been, 
however, ample time to have gone to the 
Bank if the Treasury Officer had not taken 
nearly an hour to return the challans to the 
person who brought the money. The Sub- 
ordinate Judge is of opinion that, so far as the 
17th is concerned, the delay was unavoidable 
but thinks that the delay on the 18th has not 
been properly explained. 


There can be little doubt that if there was 
no accident to the horse, there would not have 
been a delay of five minutes on the 18th and 
that the money would have been received by 
the Bank. The trouble was that owing to the 
delay the person who had the money reached 
the Bank at 3'5 while, according to the rules 
of the Bank, no money would be received after 
3 P.M, I do not think that the view taken by 
the Subordinate Judge is correct, It is not 
reasonable to hold that a person is guilty of 
negligence when he would, in the ordinary 
course of things, have arrived in time for pay- 
ment and the delay of 5 minutes was due to 
an accident which he could, by no moans, have 
foreseen. In this connection I need refer to 
the judgment of tthe Chief Justice in Aruna- 
chela Ayar v. Subbaramiah (1), The learn- 
ed Chief Justico observes “The question 
to be considered by the Court is not whother 
by some human possibility, being wise after 
the event, he could have got there in time, 
and once the Court is satisfied, as was the 
fact in this case, that the man did try to get 
there and that he would have got there in 
time but for the intervention of an inevitable 
accident for which he was, in no way, respon- 
sible, if is the duty of the Court, in my 
judgment, to set aside the judgment, muleting 
in proper cases, the delinquent man in costs.” 
It is no argument to say that where a man 
leaves in time and would, in the ordinary 
course, have reached the Bank in time, he 
would, in spite of the accident, have reached 
before the Bank was closed if he had started 
earlier, or if the jutka horse had run faster, 
The question remains for consideration as to 
whether even in cases where there is no 
negligence and where the applicant has 
complied with the rules, the application should 


(1) 68 Ind. Cas. 971; 46 M. 60 ; (1922) M. W. N. 
600 331 M, L.T. 259;16 L. W. 583;43 M. L. J. 
63 ; (1923) A. I. R. (MJ) 63. 
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be dismissed because the money was not 
paid into Court with the application whatever 
the reason may be. 

Rule 4 of the Hlection Rules framed by the 
Government ander the Madras Local Boards 
Act enacts that the amount should be deposited 
ab the time of the presentation of the the 
petition and that if if is nob deposited the 
petition should be dismissed. The conten- 
tion of the respondents is thatin such oases 
money should be paid in and that even if the 
challans had been taken and the money paid 
into the Bank a few minutes later, the petition 
would still have to be dismissed as the pre- 
sentation of the petition and the payment 
of the money were not simultaneous. This 
construction, so far as I can see, has no- 
where been placed on the rules. In Krishnaji 
Reddiar v. Muthwveera Reddiar (2) Krish- 
nan, J., though he held that no question 
would arise as fo the Court excusing the 
delay the provision inthe rule being man- 
datory, took the view that if the failure to pay 
the money was due to any action taken by the 
Court, the petition would be proper. The 
Rules of Practice are binding on all Civil Courts 
and where the rules provide that a challan 
must be obtained and money paid into the Bank 
unless at the time of making the application 
to receive the money the Bank is closed, it is 
difficult to see how the Court could receive the 
money in Violation of the Rules of Practice 
which have the force of law and are binding on 
all Civil Courts, The Subordinate Judge in 
paragraph 12 of his judgment observes that 
the Vakil was perfectly justified in putting in a 
Lodgment Schedule and taking out the challan 
without tendering the money to the Judge. 
Ib cannot, therefore, be said that the petition 
owght to be dismissed because the money was 
not paid to the Judge in cash. It is argued 
that, although the Vakil produced the money 
before the Judge, be did not formally ask the 
Judge fo receive the money; but it seems to 
me that no object would be gained by making 
a request which, under the Rules of Practice, 
the Judge is bound fo refuse. I am of opinion 
that where a person who is bound to pay 
money produces the money in Court and 
complies with the rule which requires him to 
take out a challan and pay the money ab a 


(2) 72 Ind. Cas. 449 ; 44°M. Ln J. 344: (1998) M.W» 
N. 199; 18 L.W. 299; (1923) A. L R. (ML) 490. 


different place and there is a delay in the ac- 
tual payment of the money into the Treasury 
or Bank owing to reasons beyond the control 
of the person making the payment, the pay- 
ment must be deemed to have been made on 
the date the money is produced and the 
challan obtained. To hold otherwise would 
be to penalise a party for events beyond his 
control. In Koil pillar Samban v. Sapnari- 
muthu Samban (8) whieh was a case under 
section 17 of the Provincial Small Cause 
Courts Act, the provisions of which bave been 
held to be mandatory, Ramesam, J, observes 
as follows :— 1 hold that when the party 
has applied for a challan and the delay in 
issuing the challan is the delay of the officers of 
the Court and after the issue of the challan he 
deposited the money immediately the maxim 
nune protune applies and the application for 
challan (in such circumstances) is equivalent 
to the deposit.” With these remarks I entirely 
agree, Whether the payment is to be made 
under the Small Cause Courts Act or under 
the Election Rules it will, in my opinion, be 
contrary to all principles of justice to require 
a man fo comply with the rules which insist 
on the taking out of a challan and paying the 
money to a different officer and then to 
dismiss the application on the ground that the 
money ought to have been paid to the Judge 
himself or to hold that the payment to the 
officer contemplated by the rules would not be 
equivalent to the compliance with the rules 
where the delay in payment is entirely due to 
causes beyond the person taking out the 
challan. The Subordinate Judge finds that if 
the money had been paid on the 18th of July, 
i. @, the next day, the delay would have been 
justified but he thinks that because it was 
not paid on the 18th owing to the accident 
which happened to the Jutka which caused 
the person making the payment to be five 
minutes late in the Bank, there was no ground 
for excusing the payment the very next day. 
1 have already given my reasons for holding 
that the accident was one which the person 
could not have foreseen and that there was 
no negligence onithe part of the person making 
the payment, 

It bas been argued that the provision of seg- 
tion 5 of the Limitation Act would not apply 


2 Ind. Gas. 220; na I. W. 187; 


(3) 7 44 M. L.J. 
247 ; (1998) A. L R. (MJ) 
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and‘ that consequently the Court has no power 
to excuse the delay, The question is not one of 
exousing any delay. The question is whether 
in the present case the rule of law that nobody 
should be prejudiced by the acts of the Court 
or of its Officers is one of universal application, 
It does not depend upon any of the provisions 
of the Limitation Act and this rule is applied 
to cases under O. XXI, r. 89 of the Civil 
Procedure Code to seb aside sales depositing 
the money into Court. ; 

In the result, I set aside the order of the 
Subordinate Judge and direct him to restore 
the petitions to his file and dispose of them 
according to law. The respondents will pay 
the petitioners their costs of these petitions in 
this Court. 


VN V. Order set aside, 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 


First CIVIL APPEALS Nos, 61 
AND 62 oF 1922. 


Present -—Messrs. Dalal, A. J. C., and 
Simpson, A. J. ©. 


In Appeal No, 61. 


DUBER AND OTHERS—-DEFENDANTS——~ 
APPELLANTS 
VOr sts 


RAM SAHAI—PLAINTIFF AND 
MUHAMMAD HUSAIN AND OTBERS— 
—DEFENDANTS— RESPONDENTS, 


In Appeal No. 62. 


RAM SAHAL AND OTHERS— 
PLAINTIFFS—~ APPELLANTS 
versus 
S. MUHAMMAD HUSAIN AND OTHERS—~ 
DEFENDANTS— RESPONDENTS. 


Morigage—Prior mortgagee, sutt by—Subseguent 
mortgagee impleaded as party--Omission to redeem 
prior mortgage Subsequent suit to redeem, whether 
maintainable Prior- morigage—Mesne incumbrance— 
Puisne v origtges, right of, to redeem—Right to redeem, 
nature of— Transfer of Property Act (IV of 1882) 
8. 89, nature of. 
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If ə subsequent mortgagee, on being impleaded in 
a suit upon the prior mortgage, omits to seb up his 
mortgage and claim to redeem the prior mortgage 
when he has an opportunity to do so, he cannot after- 
wards suo for that purpose on the mortgage he omits 
to plead. ([p. 856, ool. 2.) 

Sri Gopal v.Ptrtht Singh, 24 A. 429; 4 Bom. L. R. 
827; 6 C. W. N. 889; 29 I. A. 118; 8 Sar. P. C. J. 293 
(P. C); Natiu Krishinamachariar v. Annangara 
Chariar, 30 M. 358; 2 M. L. T. 880;17 M. I. J. 301, 
relied on. 


A puisne mortgagee can redeem a prior mortgage 
even when there is a mesne incumbrance. But this is 
not an absolute right and arises when he comes in 
Court to obtain his remedy for his own mortgage. 


The true construction of section 89 of the Transfer 
of Property Act is that when a final deoree is passed, 
the security is extinguished and is re-placed by the 
decree. 


Het Ram v. Shadi Ram, 45 Ind. Oas. 798; 40 A. 
407; 5 P. L. W. 88 ; 16 A. la J. 607; 85 M. D. J. 1; 24 
M. L. T. 92; 28 0. L. J. 188; (1918) M. W. N. 518; 20 
Bom. L. R. 798; 22 0. W. N. 1033; 40 A. 407; 9 L. W. 
550; 12 Bor. L. T. 73; 45 I A. 130 (P. C.), relied on. 


Appeal from the decree of the Subordinate 
Judge, Bara Banki, dated the 25th August 
1921, 


Messrs. Bisheshwar Nath and Niamatulla, 
for the Appellants, 


Messrs. S. M. Ahmad, H. Husain, Ganesh 
Prasad, M. A. Khan and Basudeo Lal, for the 
Respondents. 


JUDGMENT.—These are two first ap- 
pegis, one by the plaintiffs and the other by 
some of the defendants from adecree of the 
Subordinate Judge of Bara Banki. Saiyed 
Khairat Husain, the names of whose descend- 
ants are given in the following pedigree, owned 


villages Murliganj, Garbi Rakhmau and 
Rasulabad. Be 


asa Husain 





i 
Musammat Taiyab- 
un-nisa 
| 


Musanvmat Tahir-un-nisa, 





|| | i 
Jawed Husain Taid. Husain Said Husain Rashid 








(dead) (defendant 18.) (dead) Husain 
l (defendant 3.) 
| 

| 
| A j 
Muhammad Husain ® Muhammad Abbas 
(defendant, 1.) (defendant 2.) 
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Musammat Taiyab-un-nisa had one daughter 
also but itis not necessary to mention her name 
because she never claimed any share in the 
property of Khairat Husain. Jawed Husain 
owned in reality only a two-annas share in the 
three villages, but he appears to have put 
himself forward asthe owner of the entire 
property. 

On 28rd December 1895 he mortgaged all 
the three villages to the Raja of Jahangirabad 
(Exhibit D1) for Rs. 25,000 by a deed which 
was attested by his brothers Taid Husain and 
Rashid Husain, The terms of the deed were 
those of a simple mortgage for ten years with 
a right given to the mortgagee to take 
possession as a usufructuary mortgagee on 
non-payment of interest at the end of that 
period. 


On 15th May 1896 Jawed Husain mortgaged 
these villages to Ram Dayal and Sukhai Lal 
for Rs. 1,500 (Exhibit D10). 


On lith July 1905 be mortgaged the same 
property to Ram Dayal alone for Rs. 1,750 
(Exhibit 1) and paid off the amount due to Ram 
Dayal on the mortgagee of 1896 out of part of 
the consideration. 

In 1908 litigation commenced on foot of the 
various bonds, On 18th August 1908 the Raja 
brought a suitfor sale of a six-annas share 
of the three villages against Jawed Husain, 
Taid Husain and Rashid Husain and obtained a 
compromise decree on 28th October of the 
same year. The conditions were that sale 
was to take place after four years and the 
separate shares of the three brothers were to 
be gold one after another, Jawed’s tirst, Taid’s 
next and Rashid’s last, Neither of the subse- 
quent mortgagees, Ram Dayal or Sukhai Lal, 
wet made a party ta this suit, On 20th 
March 1914 Jawed Husain’s two-annas share 
was put up to sale and purchased by defendants 
Nos. 4 to 7; defendants Nos. 4 to 6 paid 
Rs. 17,000 for Murliganj and Garhi Rakhmau 
while the defendant No. 7 paid Rs. 925 for 
Rasulabad village. Taid’s share was purchaged 
at the same time by defendants Nos. 8 and 9, 
As the full amount of thedeeree was satisfied 
Rashid Husain’s share was not sold. 


On 14th May 1910 Sukhai Lal sued the 
sons of Jawed Hussin (Jawed Husain having 
died before them) and obtained a deoree for 
sale of 2-annas share of Jawed Husain on 9th 
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September 1910 (Exhibits D11, D12 and D 13). 
To this suit Ram Dayal’s nephew and widow 
were made parties as subsequent morfgagees. 
In para, 6 it was stated that Ram Dayal’s 
representatives-in interest were made parties 
to the suit as subsequent mortgagess. Ram 
Sahai, nephew of Ram Dayal, who was made 
a party to the suit, is plaintiff here A copy 
ot the proceedings of that suit (Exhibit DI2) 
shows that the pleader for Ram Sahai objected 
to Ram Sahai being made a party on the 
ground that he had no interest left in the 
property. The names of Ram Sahai and of 
Ram Dayal’s widow were, therefore, struck off 
from the list of parties and their names 
do not appear in the decree passed in 
favour of Sukhai Lal. The two-annas share 
of Jawed Husain in all the three villages 
was put up to sale and purchased by Sukhai 
Lal on 21st-July 1918 for Rs, 1,500, Ib may 
be noted that this sale was prior in date to the 
sale in execution of the decree in favour of 
the Raja 


The auction-purchasers, defendants Nos. 4 to 
T of this suit, were not able to obtain posses- 
sion of the property purchased by them and 
their suit against Sukbai Lal was dismissed on 
81st March 1915, They thereupon purchased 
the property from Sukhai Lal on 29th June 
1915 and took possession. 


The present suit was instituted by Ram 
Sahai as representative-in-interest of Ram 
Dayal on foot of the mortgage of lith July 
1905 asking for two reliefs,— 


(1) of redemption of six-annas share in 
three villages which were mortgaged to 
the Raja on paymont of Rs. 25,000 on the 
ground that Ram Sahai was nota party 
to the Raja s suit ; possession was desired 
of the property in accordance with the 
terms of the Raja’s mortgage which be- 
came usufructuary at the end of 10 years 
on non-payment of interest ; 


(2) in the alternative, for sale of the prop- 
erty to recover Rs, 8,189-15-6 due on 
the mortgage of Ram Dayal, 


Defendants Nos, 1 to 9 and 18 have already 
been indicated. Defendants Nos, 10 to 15 are 
subsequent transferees and defendants Nos, 16 
and 17 are mortgagees of groves situated on 
the property. 
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“The learned Subordinate Judge refused to 
grant possession to the plaintiff but granted 
him a decree in the following terms :— 


(1) that be should first redeem tvwo-annas 
share of villages on payment of one-third 
of Rs. 25,456-6-0 (the amount of the 
deeree in favour of the Raja) to defend- 
ants Nos. 4 to 7 within six months of the 
date of the decree, otherwise his suit 
would be dismissed, 

(2) if such payment was made within the 
time specified he could add his own claim 
to that amount and unless defendants 
Nos. 4 to 7 and 15 to 17 paid off this 
consolidated amount, he could bring the 
property to sale to recover the amount. 


Tt is not clear from the judgment how the 
intermediate mortgage of Sukhai Lal of 15th 
May 1896 was squeezed out. 

The grounds of appeal of defendants Nos. 4 
to 7 are,— 

(1) That the plaintiff’s suit should fail be- 
cause he did not redeem Sukhai Lal’s mort- 
gage when hg had the opportunity to do so 
during proceedings in Sukhai Lal’s suit in 1910, 


(2) That at all events Sukhai Lal’s mort- 
gage should be redeemed by the plaintiff 
before he could bring the property to sale. 


(3) That the decree was at variance . with 
the reliefs applied for in the plaint. 


(4) That redemption ought to have been 
ordered of the entire decree of the Raja and 
not only of two-annas share. 

(5) That the appellants were entitled to a 
larger amount than that fixed by the lower 
Court for redemption of the Raja’s mortgage, 


The first ground of appeal must prevail. 
The defendants Nos, 4 to 7 are in possession of 
the two-annas share of Jawed Husain in the 
properties in suit in virtue’ of Sukhai Lal's 
mortgage as much as in virtue of the Raja's 
mortgage. If the plaintiff has lost bis right fo 
redeem Sukhai Lal’s mortgage he cannot bring 
to sale the property, at present in possession 

_of defendants Nos. 4 to 7. 


As noticed above, tho plaintiff was made a 
party to Sukhai Lal’s suit as subsequent mort- 
gagee and pleaded at that time that he had no 
interest irethe property. It was his duty to 
offer to redeem Sukhai Lal and when he failed 
to do so, he is not entitled to another oppor- 
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tunity. The Privy Council ruling in the case of 
Sri Gopal v. Pirthi Singh (1) exactly covers 
this point. The head-note says : “If a person 
being a party to a suit on a mortgage prior to 
his own, omits to claim his right to redeem 
such prior mortgage, he cannot afterwards sue 
for that purpose on the mortgage he omits to 
plead.” The facts are somewhat involved 
and may bestated, Ishur Das, predecessor-in- 
interest of the plaintiff Srigopal of that suit, 
had three mortgages on the property of the 
following dates :— 


21st July 1871; 
Tth February 1874; 
16th July 1874, 


The defendants Murli Singh and Sarnam 
Singh had an intermediate mortgage of 30th 
August 1872, Murli Singh and Sarnam Singh 
brought a suit to redeem the mortgage of 21st 
July 1871 and obtained à decree. In that suit 


` Srigopal, who was a party, did not plead his 


subsequent mortgages of 1874 and did not offer 
to redeem Murli Singh and Sarnam Singh. 
Subsequently, when Srigopal sued on the 
basis of his bonds of 1874 to redeem Murli 
Singh and Sarnam Singh, the Privy Coun- 
cil held that he could not do so because 
he had failed to set up these mortgages 
in the previous suit brought by Murli 
Singh and Sarnam Singh. In the suit of 
Murli Singh and Sarnam Singh the subsequent 
mortgages of Srigopal were not even men- 
tioned and yet the Privy Council held that 
it was the duty of Srigopal te set them up. 
The present case before us is stronger, because 
Sukhai Lal in 1920 specifically mentioned in 
his plaint that Ram Dayal was subsequent 
mortgagee and tbat was why Ram Sahai, 
plaintiff of the suit before us, was mad#a 
party, to give him an opportunity to redeem, 
Ram Sahai, however, asked to be exempted 
from the suit and was exempted. The lower 
Court is wrong in thinking that it was the 
duty of Sukhai Lal to take the matter up in 
appeal, Sukbai Lal had performed bis duty 
by making Ram Sahaia party, and if Ram 
Sahai did not choose to take advantage of his 
own mortgage, ib was his business and not that 
of Sukhai Lal. It is not necessary to quote 
Indian rulings in support of a ruling of the 


(1) 24 A. 429; 4 Bom. La. R. 827 ; 6 O. W. N. 889; 29 - 
I A. 118 ; 8 Sar. P. O. J. 298 ; (P. ©). : 
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Privy Council. We may, however, mention 
the case of Nattu Krishnama Chariar v. An- 
nangar Chariar (2), where a mortgagee, who 
omitted to set up his mortgage when he had 
an opportunity to do so in a suit upon a prior 
mortgage, was held to be barred from suing on 
his own mortgage when, in cosequence of his 
omission, the property was ordered to be sold 
frea from the mortgage whieh had not 
been pleaded. 

The plaintiff is entitled to redeem the 
Raja’s mortgage because he was nota party to 
the Raja’s suit, The provisions of section 74 
would seem to indicate that a mortgagee can 
redeem only the next prior mortgage and not 
those higher up. Section 75, however, enacts 
that every second or every subsequent mort- 
gageo has, so far as regards redemption of the 
mortgaged property, the same rights against 


the prior mortgagees as his mortgagor has as’ 


against such prior mortgagees. The law, there- 

fore, is, that a puisne mortgagee can redeem 
a prior even where there is a mesne 
encumbrance. In the present case, however, 
such a privilege would notihelp the plaint- 
iff because he could not briug to sale the 
property of Jawed Husain which is in the 
possession of defendants Nos. 4 to 7 as pur- 
chasers on foot of Sukhai Lal’s mortgage. If, 
nominally, the plaintiff is given a decree to 
redeem the mortgage of the Raja on payment 
ofa certain sum, no tangible result will 
follow because on repayment of the same sum 
defendants Nos. 4 to 7, the representa- 
tives-in-interst of Sukhi Lal, can redeem the 
plaintiff. As Sukhai Lal’s mortgage is prior to 
that of Ram Dayal the plaintiff cannot tack 
on his own claim to the Raja’s and cannot call 
upon Sukhai Lal’s representatives to redeem 
plaintiff's own mortgage. It was argued by 
the plaintiff-respondent’s learned pleader’ that 
the Privy Council ruling in Srigopal v. 

Pirthi Singh (1) was based on the principles 
of res judicata while in the present suit 
no such question arose because the plaint- 
iff’s name was struck out of the array of 
parties in Sukhai Lal’s suit under O. I, r. 10 
(2). This is not correct. In the Privy 
Council case the plaintiff failed because ib was 
necessary that parties should escape a shocking 
multiplication of actions (p. 438 of the report, 
and of para. 3). 


(2) 30M. 853; 2M. L. T. 380; 17M. I, T. 301. 
1 Ca-88 ` 
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The learned Counsel’s next argument was 
that the plaintiff could redeem the Raja's 
mortgage as co-mortgagee with Sukhai Lal of 
the mortgage of 15th May 1896, That mort- 
gage has not been mentioned in the plaint and 
this is not a case where the-plaintiff is attacked 
and may make use of a prior mortgage as a 
shield. The circumstances abundantly prove 
that Ram Dayal did not keep his right in the 
1896 mortgage alive. In Sukhai Lals suit 
Sukhai Lal specifically mentioned that Ram 
Dayal’s half share was paid off by a subse- 
quent mortgage and the plaintiff accepted 
that position. There was no intermeditas 
mortgage between the one of 1896 and that 
of 1905; so there could be no object in keep- 
ing fhe 1896 lien alive. We hold thatthe © 
plaintiff has no existing right in the mortgage 
of 1896, 


As the plaintiff’s suit must fail on the first 
ground it is nob necessary to decide the other 
grounds of appeal, 

The plaintiff's appeal (in the main) is not 
entitled to succeed in any case. It was 
first argued that he was entitled to possession 
of the property according to the terms of the 
Raja’s mortgage. There are several reasons 
why this contention should not prevail. The 
right of a puisne mortgagee to redeem is not 
an absolute right but arises when he comes in 
Court to obtain his remedy for his own mort- 
gage. He redeems a prior mortgage in order 
either fo foreclose or to bring the property to 
sale on foot of his own mortgage. The ques- 
tion of redemption, therefore, of a prior mort- 
gage cannot be considered independently of the 
plaintiff's remedy on his own mortgage, 
Secondly, the right to possession under the 
Raja's mortgage accrued on non-payment of 
interest, but it is obvious that no interest 
remains unpaid on that mortgage. The mort- 
gage has already been satisfied. Under the 
circumstances, even fhe terms of the Raja’s 
mortgage do not give the plaintiff a right to 
possession, Thirdly, the puisne mortgagee 
does not acquire any higher rights than those 
of the mortgagee whom he redeems. The 
Raja bad chosen his remedy of sale and the 
plaintiff is mot entitled to the alternative right 
of possession, Finally, as pointed out by the 
plaintiff's learned Counsel himself, while 
arguing another point, the decree in favour of 
the Raja was passed under section 88, Transfer 
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of Property Act, and so the final decree will 
be governed by the provisions of section 89 of 
the Act, It wás laid down in Het Ram 
y. Shadi Ram (8), that when such a deerea 
was passed the security was extinguished and 
was replaced by the decree, The plaintiff 
cannot, therefore, take advantage of the condi- 
tions of the Rajas security relating to 
possession on non-payment of interest. 


Ground of appeal No. 2 was abandoned and 
as regards No, 5 the lower Court has ordered 
galo on non-payment of money by the defend- 
ant. Ground No. 3 relates to costs which are 
properly apportioned because the mortgagee 
is entitled to his costs under O. 34, r. 7 {a), 
Civil Procedure Code in a suit like , the 
persent, 


Future interest the plaintiff was entitled to 
after redemption till realization of his money. 
As his suit fails no order is passed in that 
matter. 


Some of the representatives-in-interest of 
defendant No. 15 have filed cross-objections as 
to costs by way of appeal to the plaintiff’s ap- 
peal. It is not necessary to decide this question 
separately, Suitable orders as to costs will 
be passed at the conclusion of our judgment, 


In appeal No. 61 it is ordered that the 
appeal be decreed and the suit of the plaintiff 
be dismissed with costs of both Courts, and 
in appeal No. 62 that the appeal be dismissed 
with costs. In this Court the defendants Nos. 4 
to 7 will receive from the plaintiff full costs of 
their appeal, but none in fhe appeal of the 
plaintiff because the arguments were parcti- 
cally the same. In the appeal by the plaintiff, 
defendants Nos. 8, 8, 10, 11, 12, 18, 14, 16 and 
17 will receive £ costs and + costs shall be divid- 
ed equally between defendants Nos, 9 and 15, 


As regards costs of the lower Court 
defendants Nos. 4 to 7, who were the principal 
defendants attacked, will receive costs and the 
balance of costs will be divided equally 
between the other defendants who put up 
separate defences. 

N. K. Appeal No. 61 allowed. 
Appeal No. 62 dismissed. 


(8) 45 Ind. Cas. 798 ; 40 A. 407 ; 5 P. L. W, 88 ; 16 
A. L. J. 60735 M. L. J.1;24 M. L. T. 92; 280. L 
J. 188 : (1918) M. W. N. 518 ;20 Bom. L. R. 798; 
22 0. W. N. 1033; 9 L. W. 550; 12 Bur. L. T. 73 ; 45 
I. A. 130 (P.0.). 
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MADRAS HIGH COURT. 


CIVIL MISCELLANEOUS PETITION 
No. 3881 oF 1923. 


December 14, 1923. 


Present :—Sir Walter Salis Schwabe, K. C., 
Chief Justice, and Mr. Justice Ramesam. 


THAVASAMUTHU NADAR—PETITIONER— 
APPELLANT 


VETSUS 


BALAGURUSWAMY NADAR AND OTHERS 
—OPPOSITE PARTY— RESPONDENTS, 


Trusts Act (IZ of 1882), ss. 88, 90—Joint business 
winding up,— Recciver, appointment of — Member, 
whether can compete with Receiver —Injunciton. 


Where a business of any kind is being wound up 
by: the Court orotherwise, the business being the prop- 
erty of more than one person carried on as partners, 
co-owners, members of a joint family or otherwise, 
during the winding-up persons who were the members 
of the concern are not allowed to enter into a eom- 
petition so as to interfere with the successful winding 
up of the concern. 


Clegg v. Fishwick, (1849) 1 Mao.& Œ. 294 ; 41 E. R. 
1278 ; 1 H. & T. 390; 19 L. Œ. Oh. 49; 13 Jur. 998 ; 
84 R. R. 61; fox v. Mackerth, Piit v. Mackerth, 
(1789-91) 2 Wh. and T. Ù. O. (7th Hd.) 709; 9 Cox 
158 ; 2 Br. 0. C. 400 ; 4 Bro. P. O. 253; 2R. R. 55; 
29 ©, R. 224, followed. 


A Hindu joint family carried on a large abkari 
business and, as part of it, it had for many years the 
abkari monopoly in oertain places. The joint 
family beoame divided in status. A partition suit 
was brought and Receivers were appointed for get. 
ting in all the assets of the family affiairs. In the 
course of the winding-up, the Receivers applied for a 
renewal of the monopoly of the abkart contract. 
The members of the family also entered into com. 
petition with the Recsivers to obtain the contract. 
Onan application by the Receivers for an injunc- 
tion restraining the members of the family from 
entering into competition ; 


Held, that the action of the respondents was a 
direct interference with the Receivers and was direot- 
ly centrary to the interests of; the family as a whole, 
and that, therefore, the injuction'prayed for must 
issue. 


Petition praying that, in the circumstances 
stated in the affidavit filed therewith, the 
High Court will be pleased to issue an injune- 
tion restraining the first respondent or any 
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other parties to the suit from dealing individu-. 


ally in respect of Arrack and Toddy contracts in 
Travancore and Cochin States, pending disposal 
of the appeal preferred against the order of Mr. 
Justice Devadoss, dated the 26th November 
19238, and passed in the exercise of the Ordin- 
ary Original Civil Jurisdiction of this Court in 
O, 5. No. 655 of 1921. 


Messrs. O. Madhavan Nair, Vere Mockett and 
0. T, Govindan Nambiar, for the Appellant, 


Messrs. R. N. Aingar, T. Richmond, M. 
Subbaroya Aiyar, V. Radhakrishnayya and 
M, Damodaram Naidu, for the Respondents. 


ORDER. —In my judgment, the injunction 
applied for ought to have been granted as 
prayed and must be granted pending the 
appeal, The principle is a principle of general 
application that, where a business of any kind 
is being wound up by the Court or otherwise, 
the business being the property of more than 
one person carried on as partners, co-owners, 
members of a joint family or otherwise, during 
the winding up persons who were the members 
of the concern are not allowed to enter into a 
competition so as to interfere with the success- 
ful winding up of the concern. That is the 
principle of the English law to be found 
enunciated in Clegg v. Fishwick (1), and the 
leading case of Fow v. Mackreth, Pitt v. Mack- 
reth (2) andit is fully discussed in Lindley 
on Partnership, p. 870, and is recognised in 
sections 88 and 90 of the Indian Trusts Act. 
In this case the joint family owned, among 
other things, a very large Abkari business 
and, as part of that business, the family had 
for many years had what he described as the 
Abkarit monopoly in Travancore and Cochin, 
The joint family became divided in status and 
a partition suit was brought, and Messrs. 
Fraser and Ross were appointed Receivers for 
getting in all the assets of the family and 
the winding up of the family affairs, In the 
course of the winding up, they thought fit as 
being in the interest of the family to apply 
for a renewal of the Abkari contract with the 


(1) (1849) 1 Mao. and G. 294; 41 E. R. 1278 ; 1 H. 
and T. 390; 19 L. J. Oh. 49; 18 Jur. 993; 84 R. R. 


61. 

(2) (1789-91) 2 Wh. & T. L. O. (7th Ed.) 709; 2 
Cox. 158 ; 2 Br. 0. O. 400; 4 Bro. P.O. 258; 2 R. R, 
55 ; 29 E. R. 224. 


Travancore and Cochin States, The first de- 
fendant, who has not been to any greate'xtent 
assisting the Receivers and has quite definitely 
and frankly taken up his stand in saying that 
he is not going to allow his name te be used 
by the Receivers, or to help the Receivers 
in any way in getting the contract renew- 
ed, because he proposes fo apply in his 
own name, and attempt to get it for himself. 
That is a direct interference with the Receiv- 
ers, Ib is directly contrary to the interests 
of the family as a whole, He is supported in 
his attitude by his younger brothers. They 
are not, as he is, in the employment of the 
Receivers or of the business, but they say, too, 
that they desire to enter into competition with 
the Receivers in attempting to obtain this 
contract. In my judgment, that cannot be 
allowed. If, as is submitted on their behalf, 
the Receivers are unnecessarily, in the wind- 
ing up, prolonging the carrying on of the con- 
tract, and if it is not desirable in the winding 
up that they should obtain and carry out one 
or other of the contracts, the members of the 
family have got their rights to make a proper 
application to the Court. But the Court in 
this case having considered the question has 
come fo the conclusion that it was a proper 
step in the winding up of the concern, for 
Messrs, Fraser and Ross as Receivers to apply 
for arenewal of these contracts. I see no 
reason for interfering with the decision of the 
Court onthe point. That being so, ib must 
follow that the injunction asked for to re- 
strain interference with them in getting the 
contracts must be granted. I would point out 
tbat there is no difference in law in this matter 
between the granting of an injunction and the 
faking of steps after the contract has been 
obtained by ordering the transfer of the con- 
tract from the late member of the concern to 
the Receivers, whereas in the case where the 
intention is clear on the part of the defend- 
ants, a8 has been in this case, the Courts can 
restrain by injunction. The principle on which 
the Court actsis the same in both the cases. 
If, while this Receivership lasts, the first 
defendant or other defendants who are 
supporting him had obtained this contract 
in their name, ib would have been clear that 
they held it for the Receivers. 


| The appeal will be admitted afd the print- 
ing dispensed with. There will be an interim 
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injunction pending the appeal on the same 
terms, and on the same grounds as if we had 
reversed the learned Judge's judgment. Costs 
of this application will be costs of this appeal. 

Ramesam, J.—I agree. 1 would only 
add that in respect of the second and third 
respondents for whom Mr, Radhakrishnayya 
appears, though section 88 of the Indian Trusts 
Act may not apply, because they are not 
agents or servants of the concern, section 90 
applies because they are co-owners, It might 
ab first appear, as urged by Mr. Radhakrish- 
nayya, that itis somewhat unfair to prevent 
the second and third respondents from trying 
their own luck with the Travancore'and Cochin 
States, but they had the advantage of being 
born in a rich family and the disability which 
the law imposes is merely a compensating 
disadvantage, 


V. N. V. 
K, 8. D. 


Application allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


SECOND CIVIL APPEAL No. 65 oF 1923. 
February 7, 1924. 
Present :—Mr, Kendall, A, J. ©. 


ASHARFI LAL—PLAINTIFF—APPELLANT 
VETSUS 


THE DEPUTY COMMISSIONER, 
GONDA—DEFENDANT—RESPONDENT. 


Civil Procedure Code (Act V of 1908), s. 11—Hx 
parte deciston—Res. judicata. 


For the application of the rule of res judicata, an 
ee parte deorse and a decree made after contest. 
stand on the same footing. 


Appeal against the degree of the Additional 
Subordinate Judge, Gonda, dated the 7th No- 
vember 1923, in O, A. No. 206 of 1922, revers- 
ing the decree of the Probationary Munsif, 
Gonda, dated the 21st December 1920, in 
O. 5. No, 182 of 1920. 


Mr. Bishambhar Nath Sirivastava, for the 
A ppellant. 


Rai N. N. Ghoshal Bahadur, for the Res- 
pondent. 


JUDGMENT,—.The appellant had been 
the defendant in a suit in the Rent Courts by 
which a decree was given to the respondent 
under section 127 of the Oudh Rent Act. 
The appellant thereupon filed a suitin the 
Civil Courts for a declaration that the decree 
for arrears of rent had been obtained through 
concealment amounting to fraud and was in- 
valid, and ineffectual agains} him. The first 
Court decreed his suit, the lower Appellate 
Court reversed this finding and dismissed the 
suit, 

The case for the appellant is that the doc- 
trine of res judicata sot forth in section 
11, Civil Procedure Code, does not apply 
on aceount of the fraud, which he olaims 
has been practised by the respondent, and 
he relies on a decision of this Court which 
is printed in Sarup Narain v. Sheo Shan- 
ker Lat (1) that is a decision of 1917, 
and it was held therein by the learned Judi- 
cial Commissoiner that the making of a deli- 
berately false statement of fact in a plaint and 
the obtaining of a decree which the Court 
wuold not have passed had it not been deceiv- 
ed by the false allegation amounts to an act 
of fraud, which entitles the defendant against 
whom the decree is paesed to have it set aside, 
and which debars the plaintiff who has got it 
from pleading the rale of res judicata, The 
respondent, on the other hand, relies on a later 
decision of this Court reported in Ajudhia 
Prasad v. Gur Dayal (2), in which the learned 
Judicial Commissioner, after considering the 
decision of 1917, ruled that a Court’s decision 
cannot be called in question by a mere allega- 
tion of fraud in the pleading or evidens; 
when the Judge, after giving full opportunities 
to the parties to produce their evidence, has 
decided rightly or wrongly in favour of one 
set of facts. In the course of this latter 
judgment it was held that it must be shown 
that the plaintiff was prevented from putting 
his case before the Court or that some trickery 
or deceit was practised in connection with the 
proceedings. Ibis evident that the learned 
Judicial Commissioner who delivered the 
judgment of 1919 differed in some respects 


(1) 42 Ind. Cas. 416 ; 4 O. L. 5.5 
(2) 62 Ind. Cas. 101; 22 0.0. 60; 1 UPT... (0) 78. 
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from his predecessor in his view of the law on 
the subject, and he remarked: ‘ Where, 
owing tothe fraud of a party, there has 
been no proper adjudication, the rule of res 
judicata cannot apply. Where, on the other 
hand, the parties have or had the opportunity 
of putting their respective cases fully before 
the Court, and the Judge rightly or wrongly 
has decided that one setof factsis true and 
another set false, the parties cannot go 
behind that decision by merely alleging 
fraud either in the averments, in fhe 
pleadings: or in the evidence produced. 
In the present case the plaintiff-appollant 
claimed that he was a Pukhtadar in the 
village in suit, that the fact was totally con- 
cealed on behalf of the respondent, that no 
mention was made of a judgmontof the Judi- 
cial Commissioner of Oudh which proved that 
he was a Pukhtadar, and that this act of the 
respondent was tantamount to fraud practised 
on the Court, It is proved thatthe appellant 
put in an appearance in the Rent Court, but 
that on the date fixed for hearing he obtained 
an adjournment to produce his evidence, On 
the next date of hearing he failed t> appear, 
and the case was decreed ex parte, This 
ex parte decree he tried unsuccessfully to 
have set aside, 


Now, it has not been suggested that there 
was a deliberately false statement in the plaint 
in the Rent Courts, All that is claimed is that 
the respondent did not inform the Rent Courts 
that the appellant was a Pukhtadar, It has 
been pointed out in argument in this Court 
that there was a decree of the Judicial 
Commissioner’s which proved that the appel- 
lant was a Pukhiadar in the village, and it is 
~aggued that the respondent had been a party 
fo these proceedings and knew all about the 
decree, A copy of the decree, which is Ex, 4 
in the record of the case, showns that the 
appellant was an under-proprietor of a 
seven-annas nine-pies share in one-quarter 
of the village. In these circumstances, it 
may be correct to argue that the appellant 
must necessarily have been an under-pro- 
prietor in the particular plots whieh were 
the subject of the suit, but it does nob follow 
that the respondent was necessarily aware 
of this or that he intentionally misled the 
Court. The question between the parties may 
haye been an arguable one. It does not seem 


to me, therefore, that the respondent was 
under any obligation to make the admission 
that the appellant was an under-porprietor. 
Still less does it appear that he acted fraud- 
ulently in concealing the fect. It was a 
point that was to be determined by evidence, 
and that evidence was not produced by the 
appellant, Itistrue that there are some 
points of resemblance between the present suit 
and the one referred to in the decision of 1917, 
but in that case ib was definitely shown that 
the defendantin the declaratory suit would 
have had no cage at all if he had admitted 
that Must, Gulaba was alive, that he knew 
tbat Must, Gulaba was alive, and that he 
willfully and falsely stated in the plaint that 
sho was dead, Eivenif it were to bead- 
mitted that the view of the law taken in the 
decision of 1917 is to be followed, and that it 
is possible to re-open the evidence in a suit in 
which there has already been a final judicial 
decision, ib is clear that the present case is 
not nearly such a strong one as the one that 
was then before the Court. It has been 
suggested in argument that the fact that the 
decree of the Rent Courts was an ex parte one, 
prevents the decision of those Courts from 
being so final as if would have been if evidence 
had been heard on both sides. This argu- 
ment, however, is fully disposed of in the 
Oudh decision of 1919. Finally, if has been 
suggested that there has been no decision such 
as is contemplated in- seotion 11 Civil 
Procedure Code, because the Rent Courts 
were not competent to decide a suit for 
declaration, and, therefore, the question sub- 
stantially at issue between the parties has not 
been decided by 8 competent Court. This 
argument, however, is worthless. The point 
substantially at issue between the parties is 
one of rent, It is this question which 
itis sought to re-open by the present allegation 
of fraud, and it is this question that bas been 
decided by a competent Court. 

I agree, therefore, with the conclusions of 
the lower Appellate Court, and dismiss this 
appeal with costs. 


G. B. Appeal dismissed, 
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UMAR SHARIF v. JWALA PRASAD ; 

NAGPUR JUDICIAL The matters for consideration in the 

COMMISSIONER’S COURT. case against the first defendant, Jwala Prasad, 


SECOND Civin APPEAL No. 202 oF 1923, 
April 8, 1924. 
Present :—Mr, Hallifax, A. J. O. 


Haji UMAR SHARIF—PLAINTIFE— 
APPELLANT 
eersus 
JWALA PRASAD—DsFENDANT— 
RESPONDENT. 


Provincial Insolvency Act (V of 1920), ss. 28, 29, 
scope of —Sutt against insolvent— Permission of Insol- 
vency Court not obtained- Permission to continue sutt, 
grant of —Civil Court, power'lof. 


Section 28 of the Provincial Insolvency Act does not 
contemplate the grant of permission by the Insol- 
venoy Oourt to continue 2 civil suit filed against an 
insolvent without such permission. Section 29 of the 
Act, however, sontemplates not only a suit filed be- 
fore an order of adjudication has been made, but 
oe one filed after the order but in real ignorance 
of it. 

Therefore, when a suit is filed against an insolvent 
in the Civil Gourt in ignorance of the adjudication 
order and consequently without obtaining the permis- 
sion of the Insolvency Court, the plaintiff cannot 
obtain permission of the Insolvency Court to continue 
the suit under section 28 of the Provincial Insolvency 
Act, but the Civil Court can, under section 29 of the 
Act, either stay the suit or allow it to continue on 
such terms as it might impose. 


Appeal against the decree of the District 
Judge, Bhandara, in Civil Appeal No. 5 of 
1923, dated the 28th February 1923, 


Mr, P. A. Pandit, for the Appellant, 
Mr, Atmaram Bhagwant, for the Respon- 
dents. 


JUDGMENT,—'The ground may be clear- 
ed by first disposing of the case against the 
second defendant Munna Bai. The plaintiff- 
appellant sued her as surety for the price of 
the goods he supplied to the first defendant, 
her son, stating that she had agreed to this 
when he began supplying the goods, In both 
the Courts below it bas been found on an 
examination of the evidence that she never 
made any such promise, and that finding 
cannot be questioned now. The appeal as 
against her must, therefore, be dismissed and 
the appellant must pay the costs she has 
inourred, 


are these. He was adjudicated an insolvent 
on the 24th of April 1922, The plaintiff 
filed the present suit on the 19th of June 
1922 in ignorance of that order, as his name 
had not been included in the list of ereditors 
and no notice had been given to him of the 
proceedings, though the defendant admitted 
from the beginning of this suit that he was 
indebted to him. Jwala Prasad mentioned 
his insolvency af a very late stage in the case, 
after practically all the witnesses had been 
examined, obviously having concealed it 
intentionally till then. 


The plaintiff did not ask for the suit to 
be stayed till he could apply for permission to 
the Insolvency Court to continue the suit, and 
it seems clear that he could not have been given 
any such permission. The Act of 1907 cer- 
tainly did not provide for any such permission 
being given, as it referred only to permission 
to “commence” a suit, as was explained in 
Trimbak v. Sheoram (1), and the Act of 1920 
apparently made no change in this respect, 
It seems also clear, however, fihat section 29 
of the later Act contemplated not only a suit 
filed before an order of adjudication has been 
made, but also one filed after the order but in 
real ignorance of if. 


It was, therefore, for the Court in this 
case either to stay the suit or to allow it to 
continue on such terms as it might impose. 
This both the Courts below were asked to do, 
but it was held that it was impossible. The 
judgment of the lower Appellate Court says: 

‘Tho plaintiff did not take any steps to move 
the Insolvency Court to permit him to continue 
the suit, The result was that on 9th Decem~ 
ber the Court had no option left but to dismiss 
the suit as, under the Insolvency law, mo 
proceeding against an insolvent can be started 
or continued without the permission of the 
Insolvency Court, vide section 28 of the 
Provincial Insolvency Act.” 

The fundamental mistake in this is the 
importation of the word “continue” into the 
section mentioned. It is not there, and 
section 29 very clearly contemplates the 
“ continuance” of a suit without the permis- 


(1) 65 Ind. Cas. 941; 19 N. L. R. 126; SNL 9, 
144 ; (1922) A. L B (N) 198. 
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sion of the Insolvency Oourt; it provides for 
the case of a suit which was properly instituted 
butis checked by discovery of the fact that an 
order of adjudication had been passed. 

The learned Judge of the lower Appellate 
Court regarded the stay of proceedings men- 
tioned in section 29 as intended for the purpose 
of allowing the plaintiff time to apply to the 
Insolvency Court for permission to continue 
his suit, This is clearly brought out in his 
judgment where he says: “ As yet, the plaint- 
iff has not secured the permission of the 
Insolvency Court and I, therefore, see no reason 
to keep the appeal pending for the purpose of 
allowing the plaintiff time to obtain such a 
permission. The plaintiff had ample time to 
move the Insolvency Court from the date that 
the copy of the adjudication was produced in 
Court in the month of October last and as he 
missed this oppportunity and lost all these 
months, I cannot help him now.” 

That the stay of proceedings could not 
be for that purpose is beyond doubt from the 
fact that the section goes on immediately to 
allow the Court itself to grant the permission, 
on terms or unconditionally. The stay would 
be presumably for the purpose of allowing the 
plaintiff to lay his claim in the Insolvency 
Court as a oxeditor if he thought fit. But he 
would have the option of doing that or asking 
the Court itself to allow him to continue his 
suit. 

In the circumstances, the plaintiff ought 
clearly to have been allowed to contirue his 
suit, which had practically been tried out by 
the time the order of adjudication was men- 
tioned. There seem also to be no terms 
which it was necessary fo impose on him. 
The condition that he could not execute any 
degree he might get except through the Insol- 
venoy Court while the order of adjudication 
stood was imposed automatically. I hold, 
therefore, that the order dismissing the plaint- 
iff’s suit on the ground that it was barred by 
any provision of the Provincial Insolvency 
Act is wrong and must be set aside. 

As there is no finding in respect of the 
amount due by Jwala Prasad to the plaintiff 
the appeal must go back for a fresh decision 
on fhe merits. All the costs of both appeals, 
except those incurred by the respondent Munna 
Bai, will be paid by the respondent Jwala 
Prasad, 


N. E, Case remanded, 
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SECOND Crvin APPEAL No, 189 oF 1922 
August 27, 1923, 


Present :—Mr. Dalal, J. ©. 


BASHIRUDDIN KHAN-—DEFENDANT—~ 
APPELLANTS 
VETSUS 


MAHADEO SINGH AND ANOTHER— 
PLAINTIFFS AND Raj BAKHSH SINGH— 
DEFENDANT—-RESPONDENTS, 


Hindu law—Joint family—Alienation by father— 
Necessity—Burden of proof— Evidence Act (I of 1872,) 
s. 65—Secondary evidence admitted by lower Appellate 
Couri ~ Appeal, second — Objection, whether can be 
taken. 


Once secondary evidence of the contents of a 
document has been admitted by the lower Appellate 
Court, the High Court, sitting in second appeal, can- 
not reject it. 


When a purchaser of joint family property from a 
Hindu father proves that the sale was effeated for a 
purpose which would constitute valid necessity for 
the transfor, the burden shifts on those who repudiate 
the transaction to prove that such necessity could 
have been satisfied by ways other then the sale of 
joint family property. 


Appeal from the decree of the Subordinate 
Judge, Sultanpur, dated the 4th March 1922, 
upholding the decree of the Munsif, Musafir 
Khana, dated the 3rd September 1921, 


Mr, Niamat Ullah, for the Appellant, 
Mr. N. N. Ghoshal, for the Respondents. 


JUDGMENT.—Two sons of a Hindu 
father sued for the recovery of posses- 
sion of tiwo groves sold by the father 
under separate sale-deeds, Admittedly, the 
sons and the father are members of a 
joint Hindu family and the property is joint 
property of the family. The plots in dis- 
pute are Nos, 323 and 824/1. The Court 
of first instance decreed possession to the 
plaintiffs of both the plots and the appeal 
of B. Bashiruddin, son of the purchaser 
B. Hwaz Ali Khan, was dismissdd by the 
Court of the Subordinate Judge of Sultanpur. 
This isa second appeal by B. Bashiruddin. 


664 


BASHIRUDDIN KHAN v. MAHADEO SINGH 


As regards grove No, 823 if was admitted 
by the appellant's learned Counsel that no 
legal necessity for the sale has been proved. 
His argument with respect to that grove was 
that the property had ceased to have the 
character of a grove and, therefore, the land 
had reverted to the Zemindar, who happens to 
be the defendant-appellant himself, I shall, 
however, not inquire into this question in 
second appeal. The lower Appellate Court 
has held that ‘the property still retains the 
character of a grove and the finding is one of 
fact. 


As regards grove No. 824/1 the appeal 
must succeed. There are two points fo be 
considered. The grove was sold by a sale- 
deed, dated 28th May, 1908. The first Court 
held that the sale deed was pot proved and 
that the transfer was not made for any legal 
necessity or for the payment of an antecedent 
debt. The Appellate Court disagreed on the 
first point and agreed on the second, In my 
opinion, the Appellate Court was correct in 
admitting the copy of the sale-deed produced. 
The appellant is a son of the original purchaser 
and only one of his heirs, He did not happen 
to obtain possession of fhe deed and is on bad 
terms with his elder brother, Yar Muhammad 
Khan, who may be persumed to have posses- 
sion of the deed. This fact is deposed to.by a 
witness, Murtaza Khan. Itis true that the 
appellant did not persist in issuing process to 
Yar Muhammad Khan to produce the deed, 
but the first Court ought to have given him 
time to issue a second summons when the 
first was not served on Yar Muhammad Khan, 
The deed is a registered dooument and there 
is no doubt as to Hix. B. 2 being a correct copy 
thereof. Another point is that when second- 
ary evidence has once been admitted by the 
lower Appellate Court this Court sitting in 
second appeal cannot reject it. The question 
next is whether lege! necessity for the transfer 
has been proved or not. The sale was made 
for a consideration of Rs. 140 and, excepting a 
small item of Rs. 8 odd, the money was bor- 
rowed for the payment of arrears of rent. 
This is proved both by the recital of the deed 
and the testimony of a witness Rahimdad, a 
servant of B. Hwaz Ali Khan, This witness 
was not “cross-examined on behalf of the 
plaintiff. The learned Judge of the lower 
- Appellate Court laid it down that this proof 
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was not sufficient, and it lay on the purchaser 
to prove further that it was not possible for 
the father to pay the rent otherwise than by 
sale of ancestral property. Every case, how- 
ever, must depend upon its own facts. Theres 
is absolutely no evidence for the defence to 
raise a suspicion that the father could have paid 
the rent otherwise than by sale of this pro- 
perty. Neither of the plaintiffs came forward 
to give evidence as to the existence of any 
source out of which the rent could have been 
paid, One of the plaintiffs was a major and 
22 ab the time of the institution of the suit in 
1921, The learned Counsel for the appellant 
quoted the reasoning of a cage of the Allaha- 
bad High Court reported in Pearilal v. Sundar 
Singh (1), When the purchaser proved that 
the sale was effected for a purpose which would 
constitute valid necessity for the transfer, the 
burden shifted on those who repudiated the 
transaction to prove that such necessity could 
have been satisfied by ways other than the 
sale of joint family property. The creditor 
satisfied himself that money was borrowed for 
legal necessity and it would not be in his 
power to inquire further whether the vendor 
had any money put away in the house out of 
which the necessity could be satisfied. Such 
evidence would be with the control of the 
plaintiff’s sons and has not been produced by 
them, The presumption is thati no such 
evidence existed. I hold that the transfer of 
plot No. 824{1 was made for legal necessity. 

In the result, I decree the appeal for plot 
No. 824|1 with proportionate costs of all the 
Courts and dismiss the rest of the appeal with 
proportionate costs of all the Courts. 

Z. K. Appeal allowed in part. ; 


(1) 68 Ina. Cas. 805 ; 20 A. I. J. 658; (1922) AER.” 
(AJ) 486 ; 44 A. 756. " 
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SRI KANTOO SINGH v. IMDAD ALI 
ALLAHABAD HIGH COURT. 


SECOND CIVIL APPEAL No. 1509 oF 1922. 


> February 28, 1924, 
Present :—Mr, Justice Daniels. 


SRI KANTOO SINGH AND oTHERS— 
PLAINTIFEYS——~APPELLANTS 
ver SUS 


IMDAD ALI AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 


U. P. Land Revenus Act (III of 1901), s. 86, scope 
of —Agreement to pay specified rent, how far enforce- 
able. 


There is nothing in section 36 of the U. P. Land 
Revenue Aot to prevent the parties agreaing upon a 
rent which is not above the legal maximum nor is 
there any reason why such rent, ifagreed upon by 
the parties, should not be recoverable in the Courts. 


Jahangira v. Karrar Hussain, 44 Ind. Cas. 513 ; 16 
A. L. J. 212, distinguished, 


Appeal against the decree of the District 
Judge of Benares, dated the 25th August 1922. 


Dr, M.D. Agarwala and Dr, K. N, Katju, 
for the Appellants, 

Mr. Harendra Krishna Mukerji, for the 
Respondents, 


JUDGMENT.—This appeal arises out of a 
suit for arrears of rent under a kabuliat. The 
plots in dispute are apparently ex proprietary 
land though there is some dispute about this. 
The Court below has dismissed the suit on 
the ground that the rent was not fixed in 
accordance with the provisions of section 36 
of the Land Revenue Act and seation 10 of the 
Tenanoy Act, Two points have been urged in 
appeal,— 

1. That the lease included the zemindart 
share as well as sir plots and, therefore, rent 
should have been decreed in respect of the 
former. 

2. That the Court below has not found that 
the rent reserved under the lease is in excess 
of the rate payable by an ex-proprietary tenant 
and that the suit should not have been decid- 
ed without finding on this point. 

On the first point there is a definite finding 
of the Court below that the plaintiffs leased to 
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the defendants the whole of the zemindari 
including str at a rent of upwards of Rs, 90 
per annum. 


On the latter point the Court below held 
that if was immaterial whether the rent 
agreed upon wasin excess of the statutory 
rate or not. The learned Judge has relied on 
a dictum of a Single Judge in a case not offici- 
ally reported. Jahangira v. Karrar Husain (1) 
that such an agreement could not be the 
foundation of a suit for rent, The point did 
not really arise, as in that oase the rent had 
been fixed under section 86 of the Land Re- 
yenue Act. On the other hand, all that has 
been laid down on the subject in the reported 
case of Pirag v. Sital Parsad (2), is that an 
agreement to pay rent in excess of the statu- 
tory rateis void. The same view seems to 
have been held in a subsequent Letters Patent 
Appeal, Munsa Ram v. Ganga Ram (3), where 
ib was said that if the rent agreed upon was 
not in excess of the statutory rate the zemin- 
dar ought to have pleaded this as an answer to 
the defence. The duty of fixing the rent 
under section 86 of the Land Revenue Actis 
laid, in the first instance, not on the parties 
but on the mutation Court, though a 
right is reserved to the parties to apply subse- 
quently if the Revenue Court omits to make 
an order, I can find nothing inthis to pre- 
vent the parties agreeing upon a rent which 
is not above the legal maximum nor do I sea 
any reason why such rent, if agreed upon by 
the parties, should not be recoverable in the 
Courts, I accordingly remit the following 
issue to the Court belowunder O, XLI, r, 26:— 


Was the rent agreed on in the kabuliat in 
suit in respect of the sir plots in excess of the 
statutory rate or not ? 


The kabuliat is not on the record ; it is gaid 
that at the time of filing the suit it had been 
filed in some other case. The Court below 
will, therefore, allow the kabulzat to be pro- 
duced and, in case of its not being admitted, 
to be proved. In other respects the issue will 
be decided on the evidence already on the re- 
cord, as the kabuliat is not on the record there 
is nothing to show whether rent in respect of 


(1) 44 Ind. Cas. 513; 16 A. L. J. 212. 

(2) 92 Ind. Cas. 965 ; 36 A. 155; 12 A.. J. 136. 

(3) 55 Ind. Cas. 889; 18 A. L. J. 282; 42 A. 884; 2 
U. P. D. R. (A.) TL 
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the sir plots was separately specified. If 
there is no spesifiction but a conbined rent was 
fixed for the semindari and the ex-proprictary 
tenanoy, it may be impossible for the Court 
below to record a fiding on the issue, in which 
oase it should report to this effect. The 
finding should be submitted within six weeks 
Ten days from tha date of the finding are allow- 
ed for objections, Gosts will abide the result. 
E. 8. D. 
Issue remitted, 


nee mt 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


SAGOND CIVIL APPEAL No. 157 oF 1922, 


December 11, 1922, 
Present: —Mr. Daniels, A, J. O. 


OUDH BEHARI LAL AND ANOTHER 
—DEFENDANTS —APPELLANTS 
versus 
DAL SINGH-—PLAINTIFEF— 
RESPONDENT, 


Civil Procedure Cole (Act V of 1903), s, 11—Un- 
necessary finding Res judicata Hindu Law~-Aliena- 
tion by father—After-born son, right of ~Fresh cause of 
action—Limttation Act (IX of 1903), Sch. I, Art. 126 
Limitation, starting point of. 


A finding in a judgment cannot operate as res judi- 
cata if it was not necessary to the relief granted by 
the derea. 


Daudbhat Allibhat v. Daya Rama, 51 Ind. Oas. 109; 
43 B. 568; 21 Bom. L. R. 363, rolied on. 


Under the Hindu Law ason born after an alien- 
ation does not acquire a fresh oause of action to contest 
the alienation by birth but he is entitled bo take 
advantage of an existing cause of action if he is born 
before the title of the transferee bacomas absolute. 


Under Article 126 of the Limitation Aot the faot 
whioh starts limitation running is the ouster of the 
‘Hindu father and son from the actual enjoyment of 
‘the property transferred. Therefore, in the case of a 
simple mortgage by the father, there is no necesssity 
for the son to take any action. He can wait till the 
mortgagee seeks to enforce the mortgage and then 
plead his own right in anawer to it. 


Appeal from the decree of the District 
Judge, Haridoi, dated the 6th February 
1929, upholding the decree of the Munsif, 
Sandila, dated the 22nd March 1921, 
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Messrs. Bisheshwar Nath and Haidar 
Husain, for the Appellants, 


Mr, A. P, Sen, for the Respondent. 
JUDGMENT .—This appeal arises out of 


a suit for redemption of a usufructuary 
mortgage of 14th June 1875 executed by 
Jawahir Singh and Ratan Singh in favour of 
the predecessors-in-interest of the defendants 
fora sum of Rs, 200. Jawahir Singh and 
Ratan Singh were joint and the plaintiffs are 
the sons of Ratan Singh, There were original- 
ly two plaintiffs, Raghubir and Dal Singh, . 
but Raghubir Singh died during the pendency 
of the appeal to the Court below and Dal 
Singh is the sole respondent. The principal 
defence was that the mortgage in suit had 
been redeemed and was no longer subsisting, 
It was pleaded that the plaintiffs were pre- 
cluded from disputing this fast by the prin- 
ciple of res judicata, 


On the 21st June 1886, Jawabir Singh being 
still alive, Ratan Singh alone’exeouted a mort- 
gage for Rs. 600 in favour of the same mort- 
gagees. Part of the consideration for this 
mortgage was the Rs, 200 due under the 
mortgage of 1875, This mortgage was also 
usufructuary. On 3ist August 1894 a third 
mortgage in respect of a part of the property 
and some additional plots was executed by 
Ratan Singh in favour of one Thakur Singh, 
The defendants purchased the rights of Thakur 
Singh under this mortgage. In this suit the 
defendants asked for mortgagee possession of 
the 14 bighas not covered by the earlier 
mortgage, and as.regards property which was 
covered by the deed of 1886, they asked for a 
declaration that they were in possession of 
the propertiy under the deed of 1894 also, 
This is treated by the defendants as implying 
a prayer for a declaration of their possession 
under the deed of 1886. At the time of this 
litigation the plaintiffs were minors. Their 
certificated guardian admitted on their behalf 
that the mortgagees were in possession under 
the deed of 1886. The defondants-appellants 
rely on this litigation as constituting res a 
cata. 


They produced copies of the plaint and 
written statement but did not file any copy of 
the judgment in the suit. They have produced 
in this Court a certified copy which shows 
that their entire suit was dismissed, as regards 
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the deed of 1894 onthe ground that their 
title as assignees was not established and as 
regards the deed of 1886 on the ground that 
any claim under that deed was time-barred, 
It is lear on these facts that the plea of res 
judicata cannot be substantiated. It is well 
established that no finding can operate as res 
judicata which is not necessary to the relief 
granted by the decree-—-Daudbhai Allibhai v. 
Daya Rama (1), is an instance. In this case 
as any claim based on the mortgage of 1886 
“was found to be time-barred if was unneces- 
. Sary to go into the question of the validity of 
that mortgage, 


‘Three other pleas are urged in support of 
the appeal,— 


(a) that the plaintiffs are now barred by 
lapse of time from disputing the validity of 
thoi mortgage of 1886 ; 


(b) that even if the mortgage was originally 
invalidated it has become binding by the 
operation of section 43 of the Transfer of 
Property Act ; 


(c) that Ratan Singh as one of two co-mort- 
gagors was entitled to redeem and did redeem 
the mortgage in suit, 


The second of these pleas was not taken in 
either of the Courts below and no issue was 
framed on it, It was not taken in the grounds 
of appeal to this Court. It depends upon a 
question of fact. It has been found that 
Jawahir Singh was alive and was joint with 
Ratan Singh at the time of the execution of 
the deed of 1886, Section 43 could only 
operate if Jawahir Singh: had died and Ratan 
Singh become sole owner of the property 
before either of the present plaintiffs was 
born, The Trial Court found that Jawahir 
Singh died only seven or eight years ago, 
The Appellate Court came to no finding as to 
the exact date of his death because, as the 
case was argued beforeit, it was only neces- 
sary to determine whether Jawahir Singh 
was alive in 1886 or nob. Ib isnot open to 
the appellants in second appeal to put for- 
ward a new plea depending on a question of 
fact and I decline to entertain this plea. 

Plea (a) was also not taken in the Courts 
below and though the appellants contend that 
it is implied in their fourth ground of appeal 


` (1) BL Ind. Cas. 109 ; 43 B. 568; 21 Bom, L» R. 
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to this Court the language of that plea is 
certainly not calculated to give notice to the 
respondent that if was intended to raise a 
plea of limitation. The appellants contend, 
however, that ib is apparent on the face of the 
record. Their case is that the cause of 
action to set aside this deed arose in 1886 and, 
therefore, came to an end in 1898, Under 
the rulings of this Court in Chokhey Singh v 
Hardeo Singh (2)and Ranodip Singh v. Ra- 
mesher Prasad (3) a son born after an 
alienation does not acquire afresh cause of 
action by birth but is entitled to take advantage 
of the existing cause of action if he is born 
before the title of the transferees becomes 
absolute. Therefore, the right to question 
the deed came to an end either in 1898 or at 
the latest when tho younger of the two plaint- 
iffs attained majority. As the age of the 
plaintiffs given in the plaint was 25 and 23 
years respectively they both attained majority 
more than three years before the suit was 
brought, To this the respondent replies that 
the cause of action under Article 126 of the 
Limitation Act only atises when possession of 
property is taken by the transferee, In this 
case, though the deed of 1886 was called 
usufructuary, the possession was already with 
the mortgages and no fresh possession was 
taken, It was, therefore, unnecessary for Jawa- 
hir Singh to fake any action to challenge 
the invalid deed executed by his brother. On 
consideration, this reasoning appears to be 
correct. The fact which starts limitation 
running is the ouster of father and sons from 
the actual enjoyment of the property, This 
is a definite act which forms a starting point 
for adverse possession, Ili the mortgage exe- 
cuted by the father is a simple mortgage 
there is no need for the sons to take any 
action ab all. They can wait till the mortgagee 
seeks to enforce the mortgage and then plead 
their own rights in answer to it. In this case 
there was no overt act of possession following 
onthe execution of the mortgage of 1886, 
The mortgagee held lawful possession under a 
valid mortgage and the fact that the father 
might subsequently execute other deeds which 
were not valid would not alter the fact that 


(2) pea Ca: 757; 24 O. C. 880; 80. L. J. 687; 


4U. P.L. R 
ae 66 the "Cas. 988; 90. L. J.45; (1988) A. I 
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the mortgagee had a valid title to retain 
possession. I, therefore, accept the respond- 
ent’s contention on this issue. 


The third point was taken in the Court 
below. The argument is ingenious but I agree 
with the Court below that it is unsound. It 
is not disputed that one co-mortgagor is en- 
titled fo redeem a mortgage. The question is 
whether there was any real redemptionin this 
case, The original mortgage was for a term 
of three years. What Ratan Singh did was 
to borrow another Rs, 400, convert the 
mortgage for three yearsinto a mortgage for 
fifty years with a provision that if it was not 
redeemed within one year of that date it 
should become a sale-deed and include the 
amount of the earlier mortgage in the amount 
for which this much more onerous deed 
was executed. The later deed was, as a 
mortgage, invalid. Suppose the mortgagees 
had sought to enforce it and it had been chal- 
lenged by the sons, all that the mortgagees 
could have claimed to do was to fall back on 
the earlier mortgage of 1875 now in suit and 
to plead that, so far as this mortgage was 
embodied in the later deed, is was binding on 
the sons. They could not have claimed to 
impose on the sons the more onerous terms 
contained in the later deed. That is precisely 
the result which has been reached in the 
present litigation, 


For these reasons the appeal fails and it is 
accordingly dismissed with costs. 
N. H, Appeal dismissed, 


papi 


‘NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 


Crvit: REVISION No, 256 oF 1923. 


April 24, 1924, 
Present :—Mr. Baker, J. C., and Mr. Prideaux 
A. J. ©. 


KRISHNARAO AND OTHERS - PLAINTIFFS — 
APPLICANTS 
versus 
Mt. CHANDRABHAGABAI—DEranpan 
e Non-APPLICANT. 


Courl-Fees Act (VII of 1870, 5. (T) (4) (c) (d) uit 
for declaration of title and injunction-Prayer for ap- 
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poitimeni of Receiver—Valuation of suit for purposes 
of juvrisdiction—~Plaintiff, right of—Court-feos 
payable. 

In a suit for declaration of title to land and oonse- 
quential relief, namely, injunction, regarding the 
same, the Court must accept the value of the relief 
stated in the plaint for the purpose of jurisdiotion. 

Rajkrishna Dey v. Bepin Bihari Roy, 17 Ind. Cas. 
163; 400 245; 16 O. L. J. 194; 17 C. W. N. 591, not 
followed. 


Tho relief for the appointmeot of a Receiver is in 
the nature of consequential relief and as such the 
plaintiff is entitled to put his own valuation on it. f 

Revision against the order of the Additional 
District Judge, Nagpur, dated the 25th Sep-- 
tembor 1928, in Civil Suit No. 29 of 1922, 


Dr, Hr. S. Gour, for the Applicants. 

Mr. M. R. Indurker, for the Non-applicant, 

ORDER. —The plaintiffs as reversioners of 
Narayon Rao, the deceased husband of defend- 
ant No. 1, brought this suit claiming the 
following reliefs :— 


(1) A declaration that the deed of gift of 
9th Juns 1921, executed by defendant 
No. 1 in favour of defendant No, 2 is void 
after defendant No. 1’s death. 


(2) A declaration that certain acts of defend- 
ant No. 1 amount to waste, 


(8) An injunction restraining the defendant 
No. 1 from committing waste. 

(4) Appointment of an Administrator or 
Receiver for the whole estate. 


The plaintiffs valued their claim at Rs. 26,000 
for the purpose of jurisdiction, A Court-fee 
stamp of Rs, 10 was paid in respect of the 
dealaration sought and the injunction relief 
was valued ab Rs, 10: No Court-fee was paid 
in respect of the relief for appointment of an 
Administrator or Receiver, A preliminary 
objection was raised by the defendant that 
the plaint was insufficiently stamped, payment 
of ad valorem Court-fee being necessary in 
respect of the relief for appointment of an Ad- 
ministrator or Receiver, 

The Additional District Judge held that the 
plaintiffs’ claim elearly fell under section 7, 
clause (4) (0) of the Court Fees Act. He also 
held that the plaint was not properly stamped 
and that the plaintiffs should have paid an ad 
valorem Court-fee on Rs. 26,000 at which 
they value their claim for the purpose of 
jurisdiction, 

The plaintiffs apply in revision to have 
that order set aside, 
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Under section 7, clause (4) (c), the suit is 
for a declaratory decree where consequential 
relief is prayed, and in such cases the Court- 
fee is to be levied according to the amount at 
which the relief sought is valued in the plaint, 
It has been frequently held that in a suit for 
a declaration of title to land and consequent- 
ial relief, namely, injunction, regarding the 
same, the Court must accept the value 
of the relief stated in tbe plaint for the 
purpose of jurisdiction; Of, Vachhani Kesha- 
bhai v. Vachhani Nanbha Bawaji (1) and 
Hart Sankar Dutt v. Kali Kumar Patra (2), 
In the latter case it was beld that a” suit 
by a plaintiff in possession for declara- 
tion of his title fo land and for an in- 
junction restraining defendants from interfering 
with the plaintiff’s possession falls under sec- 
tion 7, paragraph 4, clauses (c) and (d), of the 
Court-Fees Act, and that in such a suit the 
Court must accept the value of the relief stated 
in the plaint for the purposes of the Court-tees 
as well as for the purposes of jurisdiction, 
and this was followed in the Bombay 
08.86, above quoted, where it was held that 
in a suit for declaration and consequent- 
ial relief (injunction) with respect to land 
the Court must accept the value of the relief 
` stated in the plaint for the purpose both of 
the Court-fees and jurisdiction. This view has 
been upheld by the Privy Council in Sunder- 
bai-v. The Collector of Belgaum (8), where the 
: Privy Council holds that “ where a plaintiff 
sues for a declaratory decree and asks for con- 
sequential relief, and puts his own valuation 
upon that consequential relief, then for the 
purposes of Court-fee ang also for the pur- 
poses of jurisdiction, ib ig the value that the 
plaintiff puts upon the plaint that deter- 
mines both,” 


“The learned Additional District Judge has 
relied on Raj Krishna Dey v. Bepin Behari 
Roy (4), in which it was held that an ad 
. valorem Court-fee should be paid in respect 
of the relief for injunction. That case laid 
down that the Legislature never intended that 


Oe Oas. o 33 B. 307; 11 Bom. L. R. 

(2) 326. ae 30. w. N. 690. 

(3) 59Ind. Oas. 897 ; 48 B 376 at p. 382; (1919) 
M. W. N. 254; 230. W. N. 758 ; 21 Bom. L. R. 1148 ; 
46 I. A. 15 (P. 0.). 

(4)° 17 Ind. Gi „162; 400. 245; 


16 0. L. J. 
194 ; 17 C. W. N. 5 


INDIAN OASES ; 


669 


tha plaintiff should be at liberty to assign any 
arbitrary value and thus be free to choose 
capriciously the forum of trial or appeal. 
That case has been dissented from by the 
Bombay High Court in Govinda Krishna 
Sathi v. Hanmaya Lingaya Fulmali (5), ın 
which it is stated that whatever the Legisla- 
ture may have intended, that is the meaning 
which has been given to section 7 of the 
Court-Fees Act by the Privy Council, The 
reference is to Sunderabai v, The collector 
of Belgaum. 


There can, therefore, be no doubt on the 
authorities, that, so far asthe claim for decla- 
ration and injunction is concerned, itis a claim 
for a declaration and consequential relief and 
the plaintiff is entitled to put his own value on 
the relief claimed and the Court is bound to 
accept that value. 


The only other question is regarding the 
appointment of a Receiver. It is argued on 
behalf of the non-applicant that the effect of 
the last claim, that is, the claim for appoint- 
ment of a Receiver, is to deprive the widow of 
her possession, and reliance is placed on 
Harbans Sahu v. Lalmoni Kuer (5) and on 
the decision by the Punjab Chief Court in 
Lakhmi Das v. Daropti (T) where a suit was 
brought for a declaratory decree that the 
alienations made by the Hindu widow shall 
not affect the plaintiff's roversionary rights 
after her death, and for the appointment of a 
Receiver and restoration of the property to the 
status quo ante, and it was held that the pro- 
ceedings fell under section 7 (IV) (c) and (d) of 
the Court-Fees Act and that the Court-fee 
calculated on the valuation of the suit was 
leviable, the Court-fee being calculated on the 
valuation of the property. 


In Manmatha Nath Biswas v. Rohilli Moni 
Dasi (8) it was held by the Allahabad High 
Court that it is not possible to put a value 
upon a claim for the appointment of a Receiver. 
The Court-Fees Ach does not make any provi- 
sion for such a relief. At the most, ib would 
be regarded as consequential relief under seg- 
tion 7, clause (c). 


1 59 Ind. Cas. T77 ; 46 B. 567; 22 Bom L. R. 
145 


9 62 Ind. Oas. 36. 
(7) 19 Ind. Gas. aa 134 P, W. R. 1918; 239 P. L. R. 
1913; 93 P. R. 1913, 


. (8) aT A. 400 ; 2A. LG, J. 84; A W. N. (1905) 6. 
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It appears on a consideration of the authori- 
ties that the suit is one under section 7 (IV), 
clauses (e) and (d) of the Court Fees Act, 
and as such the plaintiff is entitled to put his 
own valuation on the relief sought, as has 
been held in the Bombay oases quoted above, 
which have been approved by the Privy Coun- 
cil. The plaint appears to be properly stamp- 
ed and the order of the lower Court directing 
that the plaintiffs should be ordered to pay 
Court-fee on Rs. 26,000, is set aside, 


As the plaintiffs were entitled under clause 
(LV) of section 7 of the Court-Fees Act to value 
their claim at any amount they liked, it is un- 
necessary for them to fix any value for the 
purposes of jurisdiction, as by section 8 of the 
Suits Valuation Act the value determinable 
for the computation of Court-fees and the 
value for the purposes of jurisdiction shall be 
the same: Cf, Govinda Krishna Sathi y, Han- 
maya Lingaya Fulmali (5). As the plaintiffs 
did not pay the Court-fee demanded the lower 
Court rejected the plaint, against which order 
an appeal has been filed. That order will 
follow the result of this case and is also set 
aside, Costs on the non-applicant. Pleader’s 
feos Rs. 15, 


K. S. D. Appeal allowed. 


LAHORE HIGH COURT, 
FIRST CIVIL APPEAL No, 1847 oF 1917, 
December 22, 1922. 


Present —Mr, Justice Martineau and 
"Mr. Justice Campbell, 


Musammat TEHL KAUR, LEGAL REPRE- 
SENTATIVE OF Musammat BUDHWANTI, 
Wipow or BANSI LAL (DECEASED)-- 
DEFENDANT—APPELLANT 
versus 
AMAR NATH AND ANOTHER—- PLAINTIFFS 
AND JOWALA DATT PARSHAD AND 
ANOTHER— DEFENDANTS— RESPONDENTS, 


Hindu Law~—-Widow-—Religious acts Atienation, 
power of ~Accretions—Specifio Relief Act (I of 1877), 


INDIAN OASES 


(1924 


8. 49—Will by life-tenant—Declaratory suit by rover- 
sioner - Civil Procedure Code (Act V of 1908), O. XII, 
tr. 22, 38—Cross-a-ppellant, whether can file cross-ob- 
jections—Appellate Court, general powers of ~ Powers, 
whether may be cuercised in favour of defeated cross 
appellant. 


Hindu Law resognizes two sets of religious acts. 
One, those which are considered essential for the 
salvation of the soul of the deceased, and the other, 
aots which, although not essential or obligatory, are 
still pious observances which conduce to tha bliss 
of the deceased's soul. For an act of the first class 
a Hindu female can sell the whole estate if its in- 
come is not sufficient, and in the second case the 
widow oan alienate a small portion of the property 
for tha pious or charitable purposes she may have in 
view. [p. 688, ool, 1.] 


The rule of Hindu Law regarding accretions ia 
that any acoretion made by a widow parbakes of the 
nature of the estate to which it is added and the 
question whether any property is an acoretion to 
the estate is one of intention on the part of the 
widow to augment the estate by treating it as part 
thereof, Inthe absence of anything appearing to 
the contrary, any purchase made of the income of the 
astato may be presumed to ba an acoretion thereto. 
[p. 681, cols, 1 & 2.) 


The mere execution of a Will by a Hindu window 
with a life interest in her deceased husdand’s eatate 
bequeathing that estate elsewere than to the next 
reversionary heir does not entitle that heir to obtain 
in the widow's life-time a judicial declaration that the 
Will is invalid against his reversionary rights. 
[p. 679, col. 1.] 


Under O. XLI, r. 22 of the Civil Procedure Code, a 
respondent who has preferred an appeal cannot file 
cross-objections. [p. 673, col. 2.] 


Ramji Das v. Ajodhia Prasad, 25 A. 628, followed. 


Although no general rule can be laid down that 
O. XLI, r. 33 of the Civil Procedure Code, cannot be 
applied in favourof a party who has appealed or 
has lodged oross-objections and failed, yet the 
Court will not take such a course in the absence inf 
very strong reasons, [p. 680, col, 2.) 


Appeal from the decree of the Senior Sub- 
Judge, Lahore, dated the 80th April 1917. 


Bakhshi Tek Chand and Lala Badri Das, 
R. B., for the Appellant. 


- Dr, GC. Narang, Babu M, N. Mukerjee 
and Mr. M., S. Bhagat, for the Respondents, 


JUDGMENT,—The following is the peði- 
gree table of the persons connected with this 
appeal :— 
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PANDIT TES 





tat a Mehr Kaur, 














: || 
and wife-Musammai Bhagwanti 





| | | Devi Dat Pershad, 
Pandit Radha Kishen Har Kishen Bal Kishen 
; Jowala Dat Pershad, 
Pandit Amar Nath, Mohan Lal defendant, now deceased. 
plaintiff. 
| | 
Boban Lal, -Ram Lal 
insane 
oP sa Panna Lal, 
plaintiff. 
E en eS 
Musammat Musammat Tebl Kalgro= Riki Kesh== 
Khushal Devi Musammat Bed Kaur 
Badri Nath : Bansi Lal-lett two widows 
; : A: 1. Musammat Budhwanti, 
Prem Nath, defendant, now deceased, 
defendent. 2, Musammat Bishen Kaur, 


Bansi Lal died withoutissue on the 380th 
June 1897, and the present suit was lodged 
on the 20th of February 1909, by Amar 
Nath. The plaint alleged that in a collusive 
suit between the two widows of Bansi 
Lal, Musammat Budhwanti and Musammat 
Bishen Kaur, a compromise had been effect- 
ed dealaring that after the death of the 
widows the whole of Bansi Lal’s estate would 
be dedicated to a temple and other buildings 
for religious or quasi religious purposes erect- 
ed on a oertain site in Anarkali Bazar, 
Lahore, and that the terms of the compromise 
professed to be in accordance with those of an 
oral Will made by Bansi Lal before his 
death which Will the plaintiff denied. A 
decree was sought for a declaration that the 
Sémpromise did not affect the plaintiffs’ rever- 
sionary right, after the deaths of the widows. 


By order of the Trial Court, dated the 
8rd of April 1918, Panna Lal was allowed to 
join Amar Nath as a plaintiff, On the 16th 
of December 1909, Jowala Dat Parshad and 
on the 28th of April 1910, Prem Nath were 
joined as defendants. 

The widows pleaded that the suit between 
them was not collusive, that the com- 
promise did not amount to an alienation 
and, therefore, gave no cause of action, that 
Bansi Lal’s property had „been dedicated by 
bis Will which had been acted upon and 


defendant, now deceased. 


acquiesced in by the plaintiff and that the 
plaintiff's suit was time barred, 


The trial-of the suit lasted for over eight 
years and a number of issues were framed 
of which those material are the following :—~ 


(3) (a) Does the compromise dated the 22nd 
of February 1903, amount to an alion- 
ation ? 

. (b) Does the compromise afford a cause of 
action ? 

(c) Was- the suit between the widows 
which resulted in a compromise a collu- 
sive one? 

4. Is the plaintiff entitled to a declaration 
about the Will on the plains as framed if 
the compromise affords no ground of 
suit ? 

5. Did Bansi Lal dedicate the property in 
Anarkali to religious uses ? 

6. (a) Did Bansi Lal, make an oral Will, if 
so, when and to what effect ? 

(b) Did the plaintiffs consent to, and 
acquiesce in, the operation of the Will in 
the action of the defendants? 

_ T. Presuming Bansi Lal to have made the, 

Will as described by the defendant, is it 
unenforceable as being foo imdefinite to 
be given effect to ? 
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8. Is the suit of the plaintiff barred by 
time, if a Will was set up, whether made 
or not more than 6 years before the suit 
to the knowledge of fhe plaintiff ? 


. (a) Did the plaintiff file, and subsequent- 
ly withdraw, any suit either himself or 
along with Pandit Jowala Dat Parshad 
with respect to the property in suit 
against the defendant ? 


(b) If so, what is its effect on the present 
suit ? 

10. Is Prom Nath, defendant, a nearer heir, 
if at all, of Bansi Lal, deceased, than the 
plaintiff and hence the plaintiff’s suit 
cannot be maintained ? 


11. Is Jowala Dat Parshad as near a 
relation of Bansi Lal, as the plaintiff ? 


12, To what relief are the plaintiffs 
entitled ? 


On issue No.8 the finding was that the 
compromise did not amount to an alienation 
of the property other than the temple, that it 
afforded a cause of action, and that the suit bet- 
ween the widows was not collusive. Issue No, 
4 was held to be unnecessary. The finding on 
both issue No. 5 and issue 6 (a) was in the nega- 
tive No. 9. On issue No. 6 (b) the Trial Court 
held that the plaintiffs had consented to, and 
sequiesced in, the building of the temple by 
the widows and that they acquiesced in 
nothing further. On issue No. 7 the Subordin- 
ate Judge expressed a belief that the deceas- 
ed Bansi Lal had left a Will ora pious wish 
that in his memory some temple should be 
built on the Anarkali site and that this was 
all, and that there was no Will or instruction 
for the building of a Musafarkhana, pathsala 
or kitchen or for the application to charity of 
any particular property or share of incoma, 
The finding on issue No. 8 was that the suit 
was within time if the compromise was the 
basis of the action. The question whether 
the Will was the cause of action did not arise 
since the plaintiff denied that there was any 
Will, but if such a question did arise, the 
claim would be out of time as regards any 
acts of the widows done in pursuance of a 
proved Will. Issue No. 10 was decided in the 
negative and on issue No, 11 Jowala Dat 
Parshad was held to be equally entitled to 
the estate with Amar Nath but to have losti 
his rights to succeed and to dispute that the 
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property was wakf by reason of having filed a l 


previous suit similar to the present on the 
22nd of January 1906, and having withdrawn 
ib, 

The cumulative result was that the plaint- 
ifs were given a decree declaring that the 
compromise, dated the 22nd of February 
1908, should not affect their reversionary 
rights in the estate left by Bansi Lal, provid- 
ed that they should mot disturb the temple, 
Against this decision there are two appeals, 
one by Musammat Budhwanti the only surviv- 
ing widow, and the other by Amar Nath, 
while Amar Nath also preferred cross-objec- 
tions to the appeal of Musammat Budhwanti, 


Musammat Budhwanti’s appeal was present- 
ed on the 23rd of June 1917, and on 
the 23rd of August 1918, she died. Masammat 
Tehl ‘Kaur, the stepmother of Bansi Lal, 
applied on the 5th of February 1919, to 
be brought on the record as her legal re- 
presentative and the application was granted 
subject to all just exceptions. On the appeal 
coming before us for hearing it has been 
objected that Musammat Tehi Kaur has no 
locus standi to continue the appealand that 
the appeal abates since the’ right to appeal 
does not survive the death of Musammat 
Budhwanti. 


In reply to the objections, Mr. ` Tek 
Chand for Musammat Tehl Kaur claims her to 
be the legal representative of Musammat 
Budhwanti for three reasons, Firstly, he 
alleges that by special custom observed in this 
family she is the heir of her step-son, Bangi 
Lal; secondly, he asserts that after the death 
of Musammat Budhwanti she held possession 
of at leash a part of the property in suit, aad 
thereby intermeddled with the estate, until 
the whole property was taken over by a Recsiv- 
er appointed by this Court for the pendency 
of the appeal. Mr. Tek Chand demands 
that an enquiry should be held into these two 
claims and he should have an opportunity of 
producing evidence in support of them. Thirdly, 
be contends that Musammat Tehl Kaur also 
comes within the definition of a legal represent- 
ative in section 2 (11), Civil Procedure Code, 
in that Musammat Budhwanti appealed in a 
representative character and Musammat Tehi 
Kaur is the person on whom the estate 
devolved on her death, 


- 
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After hearing Counsel on both sides at 
some length we have decided that Musammat 
Tehl Kaur is the legal representative of 
Muasmmat Budhwanti in this latter sense. 
Musammat Budhwanti defended the suit and 
appealed as one of several persons interested in 
asserting the dedication fo religiousand public 
uses of Bansi Lal’s estate. Musammat Tehl 
Kaur appears to us to be the only surviving 
member of the family interested in maintain- 
ing the alleged Will of Bansi Lal the terms of 
which as well as the compromise made 
distinct provision for her own maintenance. 
She could, we think, claim validly that 
Musammat Budhwanti’s interest as manager of 
the alleged wagf devolved upon her since all 
the male heirs of Bansi Lal had refused to 
recognise any wakfand there was no other 
person upon whom it could dovolve, 


The appeal and cross-objections by Amar 
Nath can be disposed of in a very few 
words. The respondents to the appeal are 
Musammat Budhwanti and Panna Lal, Two 
of the four paragraphs of the memorandum of 
appeal, Nos, 2 and 8, relate exclusively to Pan- 
nu Lal and have been withdrawn without 
prejudice. Paragraph 1 affects Musammat 
Budhwanti against whom the appeal has 
abated. No application has been made by the 
appellant to substitute any legal representa- 
tive for her and without this there can be no 
question of setting aside the abatement. The 
fourth ground of appeal objects to the lower 
Court’s order about costs. Rs, 300 was fixed as 
Counsel’s fee of the plaintiffs and this amount 
was directed to be divided equally between 
both plaintiffs. It is argued before us that 
such an apportionment is unjust since Panna 
Lek was joined as a plaintiff ata very late 
staga and practically the whole burden of 
conducting the plaintiffs’ case was borne by 
Amar Nath. We consider that the legal re- 
presentative of Musammat Budbwantiis a 
necessary party to this part of the appeal, 
since a modification of the amount for which 
either individual plaintiff is entitled to take out 
execution, must affect directly that representa- 
tive, and ib is not correct to say that the ques- 
tions concern Amar Nath and Panna Lal 
alone. Amar Nath’s appeal fails and is dis- 
missed. 


As for the eross-objections the law does 
not permit a respondent who has preferred an 
T Quee85 


INDIAN CASES 


673 


appeal to file eross-objeotions. This is the 
interpretation of O. XLI, r. 22, laid down 
by the Allahabad High Court in Ramji 
Das v. Ajodhia Prasad, (1) and we endorse it, 
The cross-objections fail and we are left with 
the appeal of Musammat Budhwanti, 


The compromise which is the stated 
cause of action is dated 22nd February -1903 
and is printed on pages 69-71 of the Paper- 
Book. The abstract of its material portions 
is as follows :— 

“The parties to the suit Musammat Kishen 
Kaur v. Musammat Budhwanti for partition 
and for declaration of right are willing fo act 
in accordance With the oral Will of the late 
Pandit Bansi Lal and have agreed fo the 
following terms :— 


“ (a) According to the oral Will the entire 
immoveahble property left by Bansi Lal and 
shown in the schedule shall be divided equally 
between the parties (no property described as 
situate in Anarkali Bazar, Lahore, is entered 
in the schedule), 

(b) The moveables have been divided 
already, 

(c) Hach party shall be exclusive owner for 
her lifetime of the share of the scheduled 
property allotted fo her by partition, On the 
death of either the survivor shall be absolute 
owner for life of the scheduled immoveable 
property and absolute owner of the moveables, 


(d) After the deaths of the parties the 
scheduled property shall, in like manner as 
the Thakurdwara in dispute, situate at Anar- 
kali, Lahore, which is wakf property already, 
be wakf and shall remain so subject to a 
charge for the maintenance of Musammat 
Tehl Kaur, if alive, 

(e) The objects of the wakf are to maintain 
the Thakurdwara aforesaid, the Sanskirt Path- 
shala, and the Musafarkhana. 


(f) During their lifetimes the parties shall 
pay out of their income Rs. 400 per mensem 
in equal shares for the maintenance of the 
Thakurdwara, the Pathshala, and the Musa- 
farkhana, but Mussammat Bishen Kaur shall 
pay Rs. 150 per mensem only until she is out 
of debts. 

(g) The rental and other income derived 
from the shops, baithaks, and other houses 
attached to the Thakurdwara, shall also be 


(1) 25 A. 698. 
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spent in connection with the Thakurdwara, 
Sanskrit Pathshala, and'Musafarkhana and not 
on any other objeot. 


(A) Provision is made for the mutual ap- 
pointment of managers, of the Thakurd- 
wara, Sanskrit Patshala, and Musafarkhana, 
described as “the said wakf property” and 
for the settlement of disputes by arbitration, 


(l) Musammat Budbwanti to pay Rs, 4,000 
to Musammat Bishen Kaur and the latter to 
pay off her own debts. The parties to pay 
their own costs of the suit and Musammat 
Budhwanti to be liable for those of Sohan 
Lal, defenadant, 


(7) The property to be partitioned as soon as 
possible, 

(X) The parties to be jointly regponsible for 
the maintenance allowance of Musammat Tehl 

Kaur,” 


It is necessary, for the purpose of under- 
standing both the circumsatances in which 
this agreement came to be made and ceratain 
references contained init, to look into the 
history of the years following Bansi Lal’s 
death. 


Bansi Tal, as stated already, died on 
30th June 1897. Before his death he had 
purchased a site and building in Anarkali 
Bazar. What the structures exactly were has 
not been made clear, but the price is said to 
have been Rs. 36,000. In December 1897, 
Musammat Budhwanti commenced building 
operations on the site. The present condition 
of the place is agreed to be as follows :— 


The site has a frontage upon two main 
roads, one being the Anarkali Bazar. Along 
the frontage there are shops and above the 
shops upper stories termed baithaks. Behind 
fhe shops, with a passage leading tio it from 
a gateway on the Anarkali Bazar, is a Hindu 
temple in a courtyard flanked on one side by 
a row of Kothries or rooms opening inwards. 
Beyond the temple is another enclosure with 
a number of Kothries called the Musafarkhana 
and with a back entrance from a third road. 
A room in one of the upper stories is, or has 
at one time been, used as Sanskrit School or 
Pathshala, 

On the 28th February 1898, the two 
widows Mesammat Budhwanti and Musammat 
Bishen Kaur applied jointly to the District 
Judge for æ succession certificate to enable 
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them to recover debts due to Bansi Lal, 
amounting to Rs. 4,770-7-0. On 1st Maroh 
1898, Musammat Bishen Kaur applied to the 
same Court for the grant of a certiticate to 
her only, alleging that Musammat Budbwanti 
and one Sohan Lal, a servant of the deceased 
Bansi Lal, were misappropriating the proceeds 
of the estate. No mention was made in either 
application of any Will by Bansi Lal. A joint 
certificate was granted by the Court on 23rd 
May 1898, and the order mentioned that the 
widows “ acting of the Will of the deceased ” 
were constructing a pathshala at a cost of- 
Bs. 70,000 and Rs. 80,000. This remark appears 
to have been derived from a deposition made 
in the proceedings by a servant or agent of 
Musammat Budhwanti, named Sohan Lal, on 
21st May, 1898, which contains the two state- 
ments that the widows intended to carry out ` 
the Will of their deceased husband and that 
the deceased had left no deed authorising them 
to build the Pathshala 


On 26th April 1898, Musanmat Bishen 
Kaur filed the suit which ended in the 
compromise. The defendants were Musammat 
Budhwanti and Soban Lal, whom she accused 
in her plaint of conspiring to deprive her of her 
just share of Bansi Lal's property, She claimed 
partition of the moveable property and asked 
that she be deslared entitled to a one-half 
undivided share in the agricultural land, garden 
and Thakurdwara detailed in the third schedule 
and to receive the profits of the same for her 
own use. The plaint made no mention of 
any will, 


Musammat Budhwantiin her written state- 
ment as defendant asserted, that by an oral 
Will made shortly before his death Bansi Lal 
had bequeathed his whole property to her with 
the direction that she should therewith 
construct and maintain a Patashala in his 
name, and maintain Musammat Tehl Kaur. 
In a written replication Musammat Bishen 
Kaur denied that Bansi Lal had made any Will 
of any kind. After considerable delay, due 
partly to proceedings for the appointment of a 
Receiver which were the subject of an appeal 
to the Chief Court, the suit was terminated by 
the compromise detailed above. Thereafter, 
on 8th January 1906, Amar Nath and Jawala 
Dat Parshad entered into an agreement bo 
bring a joint declaratory suit against the two 
widows at the expense and risk of Jowala Dat 
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Parshad, On 20th February 1906, Jowala 
Dat Parshad filed such a suit above for a 
declaration that the widows’ compromise 
should not affect his rights as reversionary heir 
to Bensi Lal. He joined as defendant Amar 
Nath who, he asserted, had colluded with the 
widows since the agreement, aud he denied 
both the factum and validity of the Will men- 
tioned in the compromise. The widows filed 
practically the same pleas as they have pre- 
sented in the present suit. Amar Nath did not 
appear. On the 29th October 1906, Jowala 
Dat Parshad withdrew the suit uneondition- 
ally by a petition in which he admitted that 
the Will set up by the widows bad been made 
by Bansi Lal and was binding on the heirs. 


The present plaint was filed on the 20th 
February 1909. The explanation given be- 
fore for Amar Nath’s tradiness in attacking 
the compromise is that, previous to the agree- 
ment with Jowala Dat Parshad Petitions and 
negotiations were pending for the taking over 
of the estate by the Court of Wards, and 
that after the withdrawal of Jowala Dat 
Parshad’s suit Amar Nath was employed as 
Sub-Registrar at two outlying places, Sharkpur 
and Chunian, and could not at the same time 
carry out his duties and conduct important 
litigation in Lahore. 


The terms of the alleged oral Will were 
propounded in the Trial Court on the 27th 
May 1909, and are printed on page 174 of the 
printed record :— 

“Now life is uncertain and J am seriously ill. 
Hence I make a Will regarding my property. 
I have purchased property in Anarkali from 
Hari Singh and give it by way of Dharam Arth 
for constructing a Thakardwara (temple). I 
wish that after my death out of the income of 

“my éntire immoveable property situate in 
Lahore, Amritsar and Kot Radha Kishen, a 
temple and Musafarkhana for the comfort of 
Hindu travellers should be built on the site of 
the property given by way of Dharam Arth and 
a Pathshala and a Langer (Kitchen) for the 
poor Hindu travellers should be started, and 
that my entire immoveable property should 
be considered as dedicated to the said temple 
as Dharam Arth. But the widows shall have 
cartrol over and possession of the said property 
in their lifetime. First, they should live and 
meet other necessary expenses according to the 
status of their family for their lifetime and 
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should also give maintenance allowance to my 
step-mother and then the surplus should be 
spent in constructing a temple anda Masafar- 
khana as well as in starting a Pathshala and 
Langer (Kitchen), After the death of my 
widows the whole of my Dharam Arih property 
shall be entrusted fo a committee of seven 
respectable citizens of Lahore and the Deputy 
Commissioner of Lahore or other respect- 
able Government officer, They shall maintain 
the Thakurdwara, Musafarkhana, Pathshala 
and Langer for ever in the name of our family 
and shall also give maintenance allowance to 
my step-mother if she survives. I have given 
one Haveli with atawela (stable, attached to 
it to Pawdit Prem Nath, my Prohit, by way of 
sankalp. If I do not survive my widows 
should duly execute a Sankalpnama and get it 
registered, To-day I have told Doctor Brij 
Lal to bring any good pleader to draw up this 
Will, I hope that he will bring a pleader to- 
day or to-morrow. Whatever I have stated 
shall also be reduced to writing.” Although 
ib was pleaded at first in the lower Court by 
the plaintiff, Amar Nath, that Bansi Lal’s Will, 
ifany, was invalid because the property was 
acquired by Pandit Maksudan, his great grand- 
father, this position was afterwards abandoned 
and it was admitted that Bani Lal had full 
power to dispose of all his property by Will. 
It is conceded before us that if the above 
Will is proved to have been made the plaintiffs- 
respondents are out of Court altogether. 

Tf the Will is held not to be proved, 
Mr. Tek Chand for the appellant argues that 
the plaintiffs have no cause of action on the 
compromise. He claims to dissect the deed 
of compromise and asks us to hold, firstly, that 
nothing in it amounts to an alienation of any 
property; secondly, that the expression Thakur- 
dwara includes the whole of the Anarkali site 
and its buildings, and, thirdly, that the portion 
relating to the property other than the 
Anarkali becoming wakf alter the deaths of 
the widows (vide (d) above) is, in effect, Will 
by the widows, in regard to which no declara- 
tory suit would lie in the life-time of the 
festators. For this last proposition he has 
quoted Umrao Kunwar v. Badri (2), Mus- 
ammat Ganga v. Kanhai Lal (8), Badho 
Bai v. Chatta Ram (4) and Lacho Bai Asa 

(2) 29 Ind. Cas. 602; 37 A. 422 ; IA. L. J. 551. 


(3) 47 Ind. Cas, 222 ; 41 A. 154 ; 1f A, L. J. 44, 
(4) 111P. R. 1880. 
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Nand (5). The cause of action, if any, in 
regard to the Thakurdwara arose, he asserts, 
in December 1897, when the building was 
started by Musammat Budbwanti and he 
has two more arguments why the plaint- 
iffs should nob have any decree about 
the Anarkali property. The first is, that 
(Amar Nath’s appeal and cross-objections 
having been dismissed) there is now a final 
finding by the Trial Court that Bansi Lal 
directed by oral Will the building of a Thakur- 
dwara on the Anarkali site which was to be 
dedicated property. The second is, that the 
present buildings on the Anarkali site have 
been constructed by the widows ous of the in- 
come of the estate of which they had full 
control, that they have shown an unmistakable 
intention that these buildings are not to go 
to the reversioners, but are to be dedicated to 
the service of the temple, and that, therefore, 
the buildings were not accretions to the estate, 
but fhe separate property of the widows. 


On all these points we have heard lengthy 
arguments from Mr. Tek Chand, for the 
appellant and Mr, Gokal Chand, for the 
respondents. The first point for decision is the 
correctness or otherwise of the lower Court's 
finding that the Will has not been established. 
For proof of the Will the defendants relied 
upon ten witnesses, Shiy Dat, brother-in-law of 
Musammat Budhwanti, Ganesh Dass and Jagan 
Nath, cousins of Bansi Lal on the mother’s 
side, Ram Kishen, whose son is betrothed to 
Shiv Dat’s niece, Ali Muhammad, Sarbarah 
Lambardar for the widows in Kot Radha 
Kishen, Parma Nand, whose step-mother was 
a sister of Bansi Lal’s step-mother, Nihal 
Chand and Kewal Das, family servants, Sanjhi 
Mal, a retired District Judge, and Prem Nath, 
the defendant. Of thsse Ganesh Dass, Jagan 
Nath and Prem Nath profess to describe what 
Bansi Dal told them afterwards was the 
substance of his Will, Tho other witnesses 
alleged themselves to haye been present 
when the Will was pronounced, We have been 
through all the depositions in detail and also 
those of several witnesses for the plaintiffs who 
speak of various occasions in the last weeks 
and days of his life on whieh Bansi Lal was 
seen by them unconscious and incapable of 
making any Will. Asa resulti we agree with 
the conclusion of the Court below that the 
alleged Will has not been proved with the 


(6) 144 P. R. 1882. 
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precision which the law requires. The tests 
are laid down in Baboo Beer Pertab Sahee 
v. Maharajah Rajender Partab Sahee (6), 
the recognised leading case on the subjeat 
of nuncupative Wills, The above witness- 
es were all examined after terms of the 
Will set up by the widows had been 
put into Court in writing. They do not agree 
about time and they cannot locate the date, 
As pointed oui by the learned Subordinate 
Judge, they differ on details. Rai Sanjhi Mal, 
the only witness who appears to be unconnec- 
ted with the family, does not confirm what is 
said by the other witnesses who allege him to 
have been present when the Will was pronoun- 
ced. Premnath in his written pleadings filed 
on 16th June 1910, said that he did not know 
whether Bansi Lal made the Will alleged or 
not Asa witness on 3lsit March, 1917, he 
deseribed himself as arriving just as Bansi Lal 
was finishing the Will and as being told imme- 
diately by the audience that a Will had been 
made in the terms set up by the widows. His 
explanation of his change of front is very 
feeble and no reliance can be placed on what 
he has said. 


In her written pleas to Musammat Bishen 
Kaur’s suit which ended in the compro- 
mise Musammat Budhwanti alleged a Will 
different from that now propounded, The Will 
propounded in Court contains no mention of 
the absolute ownership of the widows in the 
moveable property asserted in the compromise. 
Musammat Bishen Kaur made no allusion to 
a, Will by Bansi Lal in her mortgage to Narpat 
Rai on 12th December 1900, of her share in 
a portion of the estate, and that transaction is 
inconsistent with the observance of any such 
Will as is now sought to be established. 


Again, there seems no explanation what 
soever why Bansi Lal should have wanted to 
make an oral Will inthe presence of several 
literate persons including a retired District 
Judge, any one of whom, presumably, could 
have written a Will for him. The witnesses 

speak not very convincingly of a fruitless 
search for a lawyer and at the same time allege 
that Bansi Lal after making the Will lived for 
some days in the enjoyment of his full senses. 


In this connection we have ruled out 
the record of a deposition purporting to have 


(6) 12 M.I. A, 1;9W. R. 15 (P. eas a 
114; 2 Sane P. 0.3. 348 ; 10 E, R 241 
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been made by Musammat Budhwanti in the 
present suit before a Commissioner and also 
certain notes forwarded by the Deputy Com. 
missioner of Lahore with a letter to the Com- 
missioner in connection with the question of 
taking the estate under the Court of Wards. 
Both of these were sought to be used by 
Mr. Gokal Chand as proof of other inconsistent 
bebaviour by Musammat Budhwanti. We have 
held that Musammat Budhwanti’s statement 
was not recorded in the manner prescribed by 
law and that the notes are not admissible as 
evidence of the accuracy of the statements 
which they contain. We have no hesitation, 
however, in finding that the alleged Will by 
Bansi Lal has not been proved to have been 
made, The contention by Mr. Tek Chand of 
acquiescence by Amar Nath, has no force. 
Amar Nath is not proved to have admitted 
ab any time that Bansi Lal made a Will 
of the character described in the com- 
promise. To the argument that allowance 
should be made for the fact that Amar Nath 
by delaying his suit rendered it difficult for 
accurate evidence of the nuncupativa Will to 
be obtained, there are two rejoinders ; firstly, 
that the widows have asseverated streneously 
that Amar Nath’s suit was premature, and, 
secondly, that they might have applied for 
probate of the Will and instead of doing so 
applied for a succession certificate without 
making any mention at all of any Will. 


An objection has been raised in the 
memorandum of appeal that the lower Court 
did not but should have awaited the returno 
from England of a Commissioner for the ex- 
amination of a witness there. It is not clear 
whether any commission was actually sent, 
“but it is quite clear that the defendants, who 
wanted the witness examined, did not follow 
the procedure prescribed for such cases. In 
any event, the witness is not alleged to have 
been present when the Will was made, and 
medical evidence that Bansi Lal was in a fit 
state of health to make an intelligible oral 
disposition of his property would not alter our 
decision that he is not proved in fact to have 
done 80. 


We now come to the argument that 
even if there was no Will by Bansi Dal the 
compromise gave the plaintiffs no cause of ac- 
tion, 
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The Cours below decided, correctly in 
our opinion, that the compromiso did not effect 
an alienaton of property other than the temple. 
Tt proceeded to hold that a finding whether 
there was an alienation of the Thakurdwaru 
was not necessary, and that the compromise 
gave the plaintiffs a cause of action for 
other reasons which do not meet the pre- 
sent contention thai the compromise was 
a Will in regard to the other property. 
In our opinion, so far as if concerned 
the Thakurdwara (whatever that expression 
may mean) the compromise was an alienation. 
The widows commenced by stating falsely 
that Bansi Gal, had made a Will and proceed- 
ed to declare publicly (for the compromise 
was registered) and apparently for the first 
time that the Thakurdwara was already wakf 
by virtue of the fictitious Will. This we con- 
sider gave the plaintiffs a right to sue under 
section 42 of the Specific Relief Act for a de- 
claration that the widow’s action should not 
affect their reversionary interests. We can- 
not follow the suggestion that the plaintiff’s 
cause of action arose previously when tho 
building of the temple was started. Amar 
Nath certainly kuew all about the temple be- 
ing built and may even, as is alleged, have 
encouraged the building, but there is no proof 
that be ever knew thatthe temple and the 
neighbouring buildings, which are now assert- 
ed to be comprised in thename Thakurdwara, 
were going to be divorced from the rest of the 
estate still less that he ever acquiesced in 
this being done, There is nothing on the re- 
cord to show that a temple cannot be private 
property, but, even if this is so, fhe present 
claim that shops and other buildings are in- 
eluded in the term Thakurdwara makes it 
clear that the plaintiffs had a cause of action 
fo contest the alienation of the Thahurdwara 
so called. This being so, we should not be 
prepared to hold, on the authorities cited by 
Mr. Tek Chand, to which we shall presently 
refer, that, because, there was no immediate 
alienation made of the other property and 
because the language usedin describing its 
future disposal is capable of being construed 
as testamentary in character, therefore, the 
plaintiffs must be restricted fo a portion only 
of the deed of compromise and cannot ask for 
a declaration that nothing contained in it shall 
affect their reversionary rights, 
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In the first of Mr. Tek Chands’s cases, 
Badho Bai v. Chatta Ram (4), it was found 
that the document executed by a Hindu widow 
and sued upon was nothing but a Will, which 
could take no effect until the testator’s death, 
and which, being by its nature a revocable in- 
strument, might never take effect at all. It 
was ruled that there being nothing which 
amounted to an alienation of the property or of 
any interest therein the plaintiff's cause of ac- 
tion would not arise until the widow's estate 
come to an end. 


This case was cited and followed in Lacho 
Bai v. Asa Naud (5) with the remark that the 
question of a Hindu widow’s power to make a 
valid Will could be equally conveniently sued 
upon on her death, that the particular Will in 
question had not been placed upon the record, 
and that it would be very rash to pronounce 
an opinion upon the validity of an instrument 
which had not been brought into Court and 
which might contain provisions within the 
power of the widow. 


The third case Umrao Kunwar v. Badri (2), 
related to a Will bya Hindu widow contain- 
inga recital that the bequest was made in 
accordance with oral directions given by the 
deceased husband. The first Court had dis- 
missed the suit by the next reversioner for a 
declaration that the Will was void and ineffec- 
tual as against his interest. The District 
Judge reversed this decision and remanded 
the suit on the ground that their Lordships of 
of the Privy Council in Jaipal Kunwar v, 
Indra Bahadur Singh (7), (to which we shall 
return) had refused to interfere with a concur- 
rent finding of two Courts in India that a rever- 
sionary heir in similar circumstances was en- 
titled to declaratory decree. The High Court 
restored the decree of the first Court, pointing 
out that the District Judge had departed from 
the spirit of the Privy Council ruling by in- 
terfering with the Trial Court’s exercise of dis- 
cretion, and that the Privy Council had main- 
tained the decision of the Indian Courts with 
considerable reluctance. The High Court 
judgment made it clear that the Judges did 
not consider the mere execution of such a Will 
to be a sufficient reason for granting adeclaa- 
tory deeree. 

(7) 964,988; 311. A. 67; 860. W. N. 465; 6 


Bom. I. R. 495 ; 14 M. L. J. 149 ; 8 Bar. P. O. J. 625 ; 
7 O. O. 239 (P. 0). 
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In Musammat Ganga v. Kanhai Lal (3) the 
Judges evidently considered that the decision in 
Umrao Kunwar v. Badri (2), and the remarks of 
their Lordships of the Privy Councilin Jaipal 
Kunwar v. Indra Bahadur Singh (T), settled 
definitely in the negative the question whe- 
ther the execution of a Will by a Hindu female 
with a life estate bequeathing the estate 
to a person other than the reversionary heir 
gives the latter a right to sue fora declara- 
tory decree, 


The Privy Council decision in Jatpal Kunwar 
v. Indra Bahadur Singh (T), was as follows : 
—Musammat Jaipal Kunwar, widow of one 
Indarjit Singh, had executed and registered a 
Will declaring Ram Lal Singh, her sister’s son, 
to be heir and successor to the estate, Indra 
Bahadur Singh, claiming to be the next rever- 
sioner, sued for a declaration that the Will 
was invalid against Musammat Jaipal Kunwar 
and Ram Lal Singh, The defendants pleaded 
that the plaintiff was not related to the deceas- 
ed Indarjit Singh and that by the latter’s 
oral Will Musammat Jaipal Kunwar was ab- 
solute owner of the estate, The Trial Court 
and the Judicial Commissioner of Oudh found 
the necessary issues in the plaintiff’s favour 
and granted him a decree. The defendants 
appealed and the question before the Privy 
Council was whether the Courts below had 
exercised their discretion properly. Their 
Lordships dismissed the appeal observing as 
follows :— 


“ Their Lordships would guard against being 
thought to lay down that the execution of a 
Will by a limited owner, such as a Hindu 
widow, as a general rule, affords a suffici; 
ent reason for granting a declaratory decree 
They are not prepared to concur in all the 
reasoning of the learned Judge in the present 
case. And if they had been sitting af 
a Court of first instance they would 
have ‘felt no little hesitation before mak- 
ing the decree that has been made. But 
their Lordships are always slow to reverse 
the decisions of Courts below made in 
the deliberate exercise of a discretion entrust- 
ed to them by law. And in the present case 
there are special reasons why they should 
hesitate before so interfering at the instance 
of the present appellants,” 
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Those special reasons were then ex- 
plained to be that, although the Will by itself 
did not specify the ground on which the 
testatrix purported to act, the pleadings in the 
suit made it clear that the defendants relied 
upon a title inconsistent with any present or 
future rights of the plaintiff or any other 
reversionary heir, and, further, that the appel- 
lants had no legitimate interest in the appsal 
except in respect of costs. 


It may be that the portion of the 
compromise which deals with the estate other 
than the Anarkali property, is in effeat a Will 
by the widows, and it certainly appears 
that, from the authorities above discussed, 
a general rule is deducible that the mere 
execution of a Will by a Hindu widow with a 
life interest in her deceased husdand’s estate 
bequeathing that estate elsewhere than to the 
next reversionary heir should not entitle that 
heir to obtain in the widow’s life-time a judicial 
declaration that the Will is invalid against his 
reversionary rights. Stillthe lower Court 
has exercised a discretion vested in it by law 
and here there are special reasons, as in the 
Privy Council case, why we should refuse 
to interfere. 


Those reasons ate,— 


(a) the Will was contained in an instrument 
of which another provision gave the plaintiffs 
an indubitable cause of action ; 


(b) as in the Privy Council case, the widow 
based their action on something that was 
inconsistent with any rights of the plaintiffs ; 


(c) that something was a Will by the 
deceased husband disinheriting all the 
reversionary heirs, which Will has been found 
to Have had no existence ; 


(d) the Will was stated to be oral, and 
thus a guestion was raised necessitating evid- 
ence which might not have been obtainable 
when the widows died, possibly after many 
years [this was held to be a material factor 
ip a case where the Allahabad High Court 
upheld the grant of a declaration respecting 
a widow's Will: Kalian Singh v. Sanwal 
Singh (8)]. 


(e) the enquiry by the lower Court into the 
widow's power to dispose of the estate was 

(8) 7TA 163; A.W. N. (1884) 387; 4Ind. Deo, 
(N. 8.) 378. 


INDIAN CASES 


679 


elaborate and lasted for eighh years, and to 
re-open the whole question now would 
almost amount to an absurdity ; 


(f) the present appellant Musammat Teh) 
Kaur is not directly and personally affected. 


This disposes of the appeal so far as it 
concerns the estate other than the Anarkali 
property, for it is conceded that, unless they 
succeeded in proving that they acted in com- 
pliance with a Will by Bansi Lal, the 
widows had no power to divert the in- 
heritance of that part of the estate from the 
male heirs of Bansi Lal, 


Before dealing with Mr. Tek Chand’s 
further arguments in favour of the dismissal 
of the suit in regard to the Anarkali property 
ib will be convenient to dispose of a request 
by Mr. Gokal Chand for the plaintiffs- 
respondents that we should utilize the pro- 
visions of O. XLI, r. 33, Civil Procedure 
Code, to seb aside the findings of the Trial 
Court on issue 11, 


Those findings, as already stated, are, that 
under the Hindu Law Jowala Dat Parshad 
is equally entitled with Amar Nath to succeed 
as an heir to the estate of Bansi Lal and 
that by reason of his unconditional withdrawal 
from his own declaratory suit his share, what 
ever it may be when succession opens up, 
becomes wakf for ever under the compromise. 
Jowala Dat Parsbad, as we have said above, 
was joined as a defendant on the 16th 
December 1909. He was impleaded as a res- 
pondent to Musammat Budbwanti’s appeal, 
but not to Amar Nath’s appeal, When 
Musammat Budhwanti died he applied to be 
substituted as appellant for her independently 
of the similar application by Musammat Teh] 
Kaur. The two applications were placed 
before different Judges of this Court and each 
was granted subject to all just exceptions, 
Thereafter, Jowala Dat Parshad himself died, 
leaving a son Sewa Dat. No application hag 
been made for the substitution of that son or 
other legal representative for Jowala Dat 
Parshad either as appellant or respondent. 
The appeal against him has abated and he is 
not represented in these proceedings, He 
never preferred any appeal in his individual 
capacity as defendant. . 


It is pointed out, however, that the 
findings may possibly affect Amar Nath 
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hereafter. Whether the findings are in fact 
embodical in the decree of the lower Court is 
a moot question and one which we cannot 
determine here, for no question of execution 
of the decree or of its effect upon the present 
day situation is before us, Mr, Gokal Chand 
has directed our attention to two orders on 
the record by Mr. Ross, District Judge, who 
conducted part of the trial, The frst was 
recorded on the 10th March 1918, on an 
application by Jowala Dat Parshad which 
has not been printed, and states that the 
Court does not propose in the suit to go into 
the question who will succeed when the 
widows die. The second is dated 38rd 
April 1918, and admits Panna Lal as a 
plaintiff on the undertaking that no decision 
is being made about his and Amar Nath’s 
respective rights as heirs, Mr, Gokal Chand 
points out that Lala Jaswant Rai, Sub-Judge, 
who wrote the final judgment, has alluded to 
the second order and has given effect to it 
(page 318 of the paper-book), but has made no 
mention of the first. He submits that Lala 
Jaswant Rai must have overlooked the first 
order in the mass of material compiled by other 
Judges with which he had to deal, and he asks 
us for that reason and in view of the excep- 
tional nature of the case to rule that the find- 
ings on the lith issue are not necessary to 
the determination of the suit and to expunge 
them from the lower Court’s judgment, The 
issue, he asserts, and apparently with truth, 
although the point is not made absolutely 
clear on the record, was framed in consequence 
of a plea raised by Jowala Dat Parshad (wide 
page 198 of the paper-book), that Amar Nath 
was not competent to object to the actions of 
the widows in the presence of him (Jowala 
Dat Parshad), a nearer collateral of Bansi 
Lal, 


These findings were attacked by Amar 
Nath in the cross-objections which we have dis- 
missed for the reasons given above. They were 
not touched in Amar Nath’s appeal, to which, 
as we have stated, Jowala Dat Parshad was 
not a respondent. 


Mr. ‘Tek Chand objects that O. XLI, 
r. 33, Civil Procedure Code, cannot be 
applied in favour of a party who has appealed 
or has lodged cross-objections and has failed. 
He supports his argument’ by a reference to the 
Full Bench decision of the Allababad High 
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Court reported as Rangam Lal v. Jhandu (9), 
and to certain other cases (e.g, Ram Lal 
Jahari Mal v. Dip Chand (10), a Single 
Bench judgment of this Court (10) in which 
that ruling bas been followed. The Full 
Bench pointed out that, although the words 
of O. XLI, r. 33, Civil Procedure Code, 
are very wide, and it is nob easy, nor 
porhaps, expedient to lay down any hard 
and fast rule for the exercise of the dis- 
cretion which it allows, Courts should not 
lose sight of the other provisions of the Code, 
notably, O. XLI, r. 22, and should bear 
in mind the illustration appended to r, 88. 
The learned Judges further expressed the 
opinion that, ina case where there is no 
sufficient reason for a respondent neglecting 
either to appeal or to file objections, the 
Court should hesitate before allowing him to 
object at the hearing of the appeal. 

We have no doubt that this and the 
other decisions quoted by Mr. Tek Chand 
must be taken each with its own particular 
facts, and that no general rule has been laid - 
down which would absolutely prevent our 
acceding to Mr, Gokal Chand’s request. But we 
have no satisfactory explanation of why 
Amar Nath, if he was dissatisfied with 
the findings at the time when the law 
permitted him to file an appeal, (a) did not 
appeal against them, (b) preferred an appeal of 
the character which he put in. In that appeal 
he actually objected to the lower Court’s refu- 
sal to give a decision on the respective rights 
as heirs of himself and Panna Lal. It is true 
that his Counsel withdrew. that part of the 
appeal when it came up for hearing before us, 
but what he did lends force to the contention 
that he deliberately refrained from attacking 
the findings in question at the proper time fer 
doing so. In the circumstances, we find no 
such strong reasons to prevail as would justify 
our abopting the exceptional course which we 
are invited to take, and we must decline to 
pass any orders regarding the lower Court’s 
recorded finding on issue No. 11. 

There remain Mr. Tek Chand’s two points 
on which he asks us to hold that the appeal 
must succeed in respect of the Anarkali 
property. The first of these bas very little 
weight, There is no final decision by the Trial 
Court that that property became wakf by a 


(9) Tl Ind. Cas. 640; 84 A. 382; 8 A. D, J. 1111. 
(10) 60 Ind. Cas. 705. 
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Will of Bansi Lal, In disoussing issue 6 (a) 
the learned Subordinate Judge observed :— 
“ My belief is that he (Bansi Lal) left a Will, 
that in his memory some temple should be 
built on that site (the Anarkali site).” He 
proceeded to find on issue 6 (a) “in the 
negative’, and in summing up bis conclusions 
he stated the first of them to be that the 
deceased “left a pious wish that a mansion 
(preferably a temple) be builtin his momory”. 
There is no finding that the shops, basthaks 
and Musafarkhana are portions of “ the 
temple” mentioned in the proviso to the 
decree, and there is no finding that Bansi Lal 
made any Will or expressed any pious wish 
that the whole of the Anarkali site should be 
dedicated to a religious object, 

The second contention, however, that the 
widows had full power to dedicate these pre- 
mises has more force and introduces a question 
of some difficulty. There is, in our opinion, 
reliable evidence that the widows spent a 
considerable sum derived from the in- 
come of the estate, which was theirs to use 
as they pleased, in erecting buildings on the 
Anarkali site, Hira Nand, servant of the 
widows, states on the 7th January 1914, that 
fhe sum so spent up to that date was 
Rs. 92, 798-8-5, and he produced accounts on 
which the plaintiffs had an opportunity to 
cross-examine, Amer Nath himself admitted 
that there had been some expenditure on the 
temple building from the widows’ income. 
There is evidence that Bansi Lal purchased 
the Anrakali property with the idea of build- 
ing a temple upon if or upon some portion 
of it, and we see no reason to disbelieve this. 


The lower Court held that the tem- 
ph as such, was protected by the under- 
taking of the plaintiffs nob to desturb it, 
and that the shops and other buildings 
surrounding the temple by reason of their 
standing upon a site which was part of the 
estate of Bansi Lal and not the absolute 
property of the widows, were accretions to the 
estate and must go to the reversioners, The 
rule of Hindu Law regarding acoretions is 
stated in section 254 of Gour’s Hindu Code to 
be that any accretion made by an heiress 
partakes of the nature of the estate to which 
ib is added, that the question whether any 
property is an acoretion to the present estate 
is one of intention on the part of the heiress 
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to augment the estate by treating ib as a 
part thereof, but that in the absence of any- 
thing appearing to the contrary any purchasa 
made out of income of an estate may ba 
presumed to be an accretion thereto. No 
ruleing has been cited before us which exactly 
fits to fhe present caso. There is’ absolutely 
no doubt here that the widows’ intention af 
the time of the compromise was that the 
buildings erected by them should not go to 
the reversioners, So anxious were they to 
avoid this that they set up a fictitious Will by 
their husband in order to defeat the claims of 
the reversioners and they have contested the 
present suit with the utmost vigour. The 
difficulties in the way of treating the Anarkali 
buildings as separate property of the widows 
lio in bhe facts (a) that there is no clear proof 
that the whole of the buildings existing at the 
time of the compromise were constructed by 
them ; (b) that while the buildings were being 
constructed by Musammat Budhwanti, previ- 
ous to the compromise, Musammat Bishen 
Kaur was objecting strenuously to her actions; 
(c) that the site utilized was one belonging to 
the estate ; (d) that buildings existing on the 
site ab the time of Bansi Lals death were 
demolished in order to make room for the 
new buildings ; (e) that although there is evi- 
donce that Bansi Lal had a wish or intention 
to build a temple or Thakurdwara on the 
Anarkali site, it is nob proved that he intended 
to utilize the whole site for that purpose; 
that the Anarkali site and buildings were 
purchased by Bansi Lal for Rs, 36,000 and 
could not be called a very small portion of the 
estate, 


In regard to (a) and (b) the catalogue 
of the buildings givenin the list attached to 
the plaint, the correctness of which is not 
disputed, states them to be a Thakurdwara 
with houses attached thereto, and thirteen 
shops with batthaks attached. A witness cited 
by Panna Lal named Narpat Rai has deposed 
(page 291 of the printed record) that he has 
been fenant of certain shops on the Anarkali 
site since their acquisition by Bansi Lal, that 
“ the house, shops and Akata in dispute ” were 
mortgaged to him twice by Musammat Bishen 
Kaur after the death of Bansi Lal, that “these 
shops ” were re-built after Bansi Tml’s death, 
and that the Thekurdwara was built before 
his mortgage was redeemed. A copy of a 
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mortgage-deed by Musammat Bishen Kaur 
in favour of Narpat Raiis on the record 
(page 143), and from this it appears 
that all the shops were not mortgaged, since 
other shops not mortgaged and belonging to 
Musammat Budhwanti and Bishen Kaur are 
entered under the northern boundary of one 
of the mortgaged shops. In a statement 
made by Soban Lal on 28rd June 1900, 
before a Magistrate, and admitted in evidence 
by consent, there is mention of shops being 
ré-builé but not of how many shops. It is 
claimed, however, by Mr. Tek Chand that 
Amar Nath, plaintiff, admitted in the lower 
Court that all the old buildings had been 
demolished and re-placed by new buildings, 
What happened was this. The Court on the 
5th May 1909, (page 174 of the printed 
record) called upon the widow defendants to 
put in a written statement specifying inter alia 
what the specific property was which they 
alleged to have been dedicated by Pandit 
Bansi Lal. its condition at the time of his 
death and its present condition, and what 
property the widows claimed to have built out 
of the income of the estate since the death of 
Bansi Lal. The written statement was filed 
and was handed to the plaintiff for a written 
reply. Para. 2 stated the Anarkal property 
to have been at the time of Bansi Lal’s death 
one Ahata having eight shops...... The entire 
building of every sort with the site attached 
to it is shown in the plan * ‘ Marked A.” 

Para 3 stated: “ subsequently the’old 
building was demolished, and a new building 
was constructed at considerable cost. Its 
detail is as follows, which appears from the 
plan attached “ Marked B.” 

The replication of the plaintiffs was 
that “the plans of the houses situate in 
Anarkali produced by the defendants are not 
correct, ” 

Mr, Tek Chand argues that, because 
demolition and re-building were not specifically 
denied they were admitted, but we think that 
the plaintiffs cannot be held to have commit- 
ted themselves to such a pleading, The 
correctness of the plans was denied, and the 
plans were in the form in which the defend- 
ants had exhibited the alleged re-construction,. 

Mr, Tek Chand meets all the objec- 
tions detailed above except (b) by arguing that 
the widows were at liberty to alienate a 
moderate portion of their husband’s estate, viz, 
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Anarkali, site and any old buildings which 
might have existed on it, with a view to his 
spiritual benefit. Thereby incidentally, he resi- 
les from his former position regarding the 
interpretation of the compromise and accepts 
the view which we have taken that this was 
in effect an alionation, or a public declaration 
of an alienation so far as the Thakurdwara 
was concerned, aud he uses this argument to 
distinguish Raja Venkata Narasimha Appa 
Row Bahadur vw. Raja Suraneni Venkata 
Purushothama Jagannadha, (11), his ruling 
relied upon by the other sida on the question 
of accretion and intention. In that case a 
Hindu female had built a large house on a 
site belonging to the estate held by her 


for life, and was held to have done so 
with the intention that if should be 
the estate mansion house, The Judges 


found on the evidence that the house was 
intended to go with the estate and proceeded 
to remark that it would go with the estate 
apart from any intention on the part of the 
lady to treat it as pars of the estate, because 
it was built on a large part of land belonging 
to the estate, Mr. Tek Chand’s reply to 
objection (b) is, that at any rate the widows 
were unanimous at the time of compromise 
and thereafter, and he adds that, even if some 
of the old buildings were left, the widows 
were entitled to alienate them along with 
the site for the purpose declared by them. 


The latest authoritative ruling on the 
subject of alienations by Hindu widows for 
the spiritual benefit of their deceased husbands 
appears to be the Privy Council decision report- 
ed as Sirdar Singh v. Kunj Behari Lal (12). In 
that case a Hindu widow executed a deed of 
gift in 1876 conveying certain immoveable 
property of her deceased husband to the 
temple of Jagan Nath at Puri and to two 
Pandas of the temple and their successors, 
directing that half the income of the property 
should be applied to the bhog or daily offering 
of food to the deity, and the other half should 
go to the Pandas. The gift was described as 
a charitable gift for the salvation of her 
husband, herself and the other members of 
the family. It was held that what the 


(11) 31 M. 321 ; 4 M. L. T. 5 : 18M. L. J. 409. 

(12) 69 Ind. Cas. 36 ; 44 A. 503; (1922) A. I. R. 
(P. 0) 261; 16 L. W. 871; 81M. L. T. 253; 97 C. 
L. J. 883; 44 M. L. J. 766; 270C. W. N. 653; 25 
Bom. I. R. 648 ; 2 P. W. R. 1923 (P. C.). 
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widows had done was fully in accordance 
with Hindu religious sentiment and belief 
and, therefore, was not in excess of her powers, 
having regard to the fact that the dedication 
related to 1/5th of the estate, and was mada 
specifically for the creation of a permanent 
benefit of the soul of the deceased owner, 
Their Lordships pointed out that the Hindu 
Law recognises two sets of religious acts, one, 
those which are considered essential for the 
salvation of the soul of the deceased, and the 
other, acts which, although not essential or 
obligatory, are still pious observances which 
conduce to the bliss of the deceased’s soul, 
They observed that this distinction runs clearly 
through the views of the Judges who have 
decided the later cases. For an act of the 
first class they explained that a Hindu female 
could sell the whole estate if its income was 
not sufficient, and inthe second case that a 
widow could alienate a small portion of the 
property for the pious or charitable purposes 
she may have in view. Their Lordships 
made it clear that the alienation with which 
they were dealing belonged to the second 
category and in its connection quoted with 
approval a pronouncement made in Sardar 
Singh v. Kunj Behari Lal (12), and also 
referred to a Calcutta case, Khub Lal Singh v. 
Ajodhya Misser (14), on which Mr. Tek Chand 
relies, 


What the Judges said in Vappuluri Tatayya 
v. Gannalla Ramma Krishnamma (13) was 
as follows: “ We think we are warranted in 
holding that if the property sold or gifted 
bears a small proportion (which it is impossible 
to define more exactly) to the estate inherited, 
and the occasion of the disposition or expendi- 
tugo is reasonable and proper according to the 
common notions of the Hindus, it is justifiable 
and cannot be impeached by bhe reversioners. 
We are obliged to express ourselves somewhat 
guardedly, because almost every gift, according 
fo Hindu notions, is, as such, calculated to 
promote spiritual merit, and the occasions for 
the performance of ceremonies calculated to 
bring spiritual reward are so innumerable that 
almost any expenditure nob for a sinful 
object, and any alienation by way of gift may 
be attempted to be justified as ministering to 


(18) 6 Ind. Cas. 240; 34 M. 288; 20 M. I. J. 798 ; 
(1910) M. W. N. 222 ; 8 M. L. T. 74, 
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spiritual benefit.” The gift there in suit was 
by a widowed daughter, and was made as part 
of the Saradha ceremony on what was held to 
be a peculiarly holy occasion, Ib was of a very 
small portion of the father’s landed property. 
The learned Judges distinguished the gift 
from gifts made in performance of indispens- 
able acts of duty or religious necessity, and 
thought that a rule could not be laid down 
that only alienations of the latter character 
are justifiable, 


In Khub Lal Singh v. Ajodhya Misser 
(14) the same distinction appears to have been 
recognised. A Hindu widow had granted 
permanent leases on nominal rents and on 
payment of a premium of Rs. 528 of a little 
more than 2 bighas out of her deceased 
husband’s landed estate of more then 10 
beghas. The amount of the premium was 
spent on completing the walls of a temple 
founded by the deceased husband and in 
excavating a tank in connection with the 
temple. It was held to be impossible to 
define the extent and limit of a window's 
power to dispose of ber husband’s property 
for religious purposes, because this depends 
upon all the circumstances of the disposition, 
and that in the case under consideration the 
disposition, having been made for a work 
of recognized religious merit and being not 
unreasonable in extent was lawful, valid and 
proper. The reversioner’s suit for recovery 
of possession or a declaration was dismissed, 
The judgment made it clear that such an 
alienation to be valid must be for a purpose 
supposed to conduce to the deceased husband’s 
spiritual benefit, 


The rule thus is established that a 
Hindu widow may alienate a small portion 
of her deceased husband’s estate for the 
purpose of an act which is recognized by 
Hindu religious sentiment and religious belief 
as conducing to the benefit of the soul of the 
deceased, but which is not one regarded as 
obligatory under the Hindu Law. 


Applying this to the facts of the case 
before us, we find it difficult to certify that the 
Anarkali property at the time of the compro- 
mise was a small portion of the estate.The pur- 
chase price of the site was substantial and its 
value must have appreciated very, consider- 
ably in the six years which intervened between 

(14) 31 Ind. Cas, 488 ; 43 0. 574; 22 C. Ls J. 345, 
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the death of Bansi Lal, and the date of the 
compromise, more so in all probability, than 
any other part of the property set forth in the 
schedule of the compromise (page 74 of the 
printed record), Again, while we may assume 
that Bansi Lal desired a temple to be built on 
this site, and that the act of the widows in 
carrying out his wishes was one recognized by 
religious sentiment as securing spiritual bene- 
fit, ib is not proved that anything more 
than a temple was contemplated by him, and 
there is no proof, nor can it be assumed, 
that he had any reason to suppose that 
the temple would not be maintained ade- 
quately by his reversionary heirs who 
are themselves Brahmans. Nor is it prov- 
ed that he desired the temple to be 
managed, not by his heirs, bub by other trus- 
tees. Ib seems to us extremely doubtful 
whether, in the circumstances, the alienation 
of shops and other buildings standing on land 
belonging to the estate for the purpose of ap- 
plying their rents to the upkeep of the temple 
would come within the scope of the rule above 
` propounded. These buildings, in their present 
form, may have been erected wholly or 
partially out of income over which the widows 
had full control, but they have re-placed other 
buildings belonging to the estase which have 
been demolished, and it has not been estab- 
lished that they are a necessary adjunct to 
the temple to enable that institution to fulfil 
its intended character, 


To revert to the question of the 
terms of Musammat Bishen Kaur’s pleadings 
in the suit which ended in the compromise, 
and from the manner in which she fought it in 
its earlier stages, notably the receivership 
proceedings, that she objected to the expendi- 
ture of the estate income on buildings by 
Musammat Budhwanti. Musammat Budh- 
wantion her side asserted that Musammat 
Bishen Kaur had no right to interfere, and 
that she herself had been given full control 
of the estate by Bansi Lal, The widows 
composed their differences by the compromise 
and their does not appear to have been any 
subsequent disagreement, but the terms of the 
compromise do no not indicate any intention 
to separate the Anarkali property from the 
rest of tlte estate. On the contrary, the inten- 
tion clearly was that the whole estate should 
be kept together and should be dedicated in 
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whole to the service of the temple after the 
widows’ death. Previous to the compromise 
there was no agreement in intention about 
how the estate was to be treated either before 
or after their deaths. i 

Can it be said, then, that there was 
any intention at any time that the accumula- 
tion of income invested in the Anarkali, build- 
ings was to be divorced from tbe rest of the 
estate ? We have alluded already to Rafah 
Venkata Narasimha Appa Raw Bahadur v. 
Raja Suraneni Venkata Purushothama Jugga- 
madha (11), and on this particular point there 
is a more direct authority by the Privy Coun. ~ 
cil reported as Sheolochan Singh v Saheb 
Singh (15), 

In that case the survivor of two Hindu 
widows had gifted to an alleged adopted son 
the entire moveable and immoveable proper- 
ties which had belonged to her husband, Sheo 
Dyal,fogether with others purchased by herself 
and her co-widow out of their savings. The 
deed of gift recited that the two widows de- 
siring to carry out their husband’s wishes as 
to the establishment of “more thakurbaris and 
Shiwalas” with other religious objects had 
made the donee sole manager of the estate, 
and that the donor, being now 60 years of 
age, desired to make and did make the gift “for 
the preservation of the reasaé “and the name | 
of her husband, for the Siba puja of Siri 
Thakur, and for husband’s sradh.” 

A reversionaty heir sued to contest the 


“gift and was successful in the frst Court except 


in respect of the properties purchased by the 
widows- ‘The High Court decreed the whole 
claim and their Lordships of the Privy Coun- 
cil upheld the High Court’s decision, They 
ruled that the authority on the question was 
the previous Privy Council judgment Ishra 
Dutt Koer v, Hansbutti Koerain (16), thatthe 
circumstances indicated that the widows in- 
tended the estate to be kept entire and that 
they did -nob intend the original estate and 
the subsequently-purchased properties to go in 
a different line of succession “because their act 
in what they didin regard to the defendant 
was to make a gift to him of the whole of the 
property and professing to do it so as to, what 


(15) 14 O. 887; 141. A.68;11 Ind. Jur 281; 5 
Sar, P. C. J-1;7 Ind. Deo. (N. 8.) 257 (P.O). 

(16) 100. 824 ; 101. A. 160; 18 C. L. R. 418; 7 
Tod. Jur. 557 ; 4 Sar. P. O, J. 459; 6 Ind. Deo. (N. 
8.) 217 (P. G.). f 
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seems to be called, carry out the intentions of 
Bheo Dyal found a Thakurbari, with which 
the estate would be connected.” 


In Isri Dat Keor v, Hansbutti Koerain 
(16) there was a question of after pur- 
chases of land which had been alienated 
by two widows along with the land of the 
original estate. The after purchases were of 
shares in land in which the estate was already 
a share-holder. They were made in 1857 
soon after the husband’s death and no attempt 
to alienate them was made till 1873. The 
object of the alienation was held to have 
been a desire to divert the succession from 
husband’s heirs and it was remarked that 
neither with respect to this object nor 
apparently in any other way had the widows 
made any distinction between the original 
estate and the after purchases. “ These are 
circumstances,” their Lordships ruled “ which 
clearly establish accretion to tbe original 
estate, and make the after purchases inalien- 
able by the widows for any purpose which 
would not justify alienation of the original 
estate.” 


Here the utmost thai could be argued 
from the terms of the compromise is, that the 
Anarkali property was omitted from schedule, 
and that its income was ear-marked immedi- 
ately for the maintenance of the temple, while 
the rest of the estate (we have no reliable 
evidence of what the total income was at the 
time) was to pay Rs. 400 a month only to 
that object. But there was certainly no 
manifest intention to form two separate 
estates. Further more, the widows lived for 
several years after the compromise and six 
years (all but two days) elapsed before the 
present suit was filed There is no evidence 
Ahab in fact the income from the shops was 
separated from that of the estate and applied 
execlusively to the temple in terms of the 
compromise. It wasin the power of the de- 
fendant widows to produce such evidence, and 
no attempt was made todo so. Finally, the 
objections raised by Musammat Bishen Kaur 
ab the time when the new buildings were be- 
ing pub up proves that there was no intention, 
on her part thento apply the income away 
from the estate, and it was for the widows 
in this suit to take the case out of the general 
law regarding accretions and to bring it within 
the exception. 


We find, therefore, that Bansi Lal’s 
pious desire was no more than that a temple 
should be founded in his name; that he did 
nob contemplate the alienation from his heirs 
of any portion of tho estate for the mainten- 
ance of the temple ; that if was not necessary 
for such maintenance that this should be done, 
that that the Anarkali site and buildings other 
than the actual temple do not constitute a 
small portion of the estate; that there was 
no intention of the widows to form two dis- 
tinct estates, one consisting of buildings erect- 
ed by them; and that the muintenances of 
the temple was not a purpose justifying the 
alienation of fhe whole estate by the widows. 


The temple is protected by the proviso 
to the lower Court’s decree, and; for the above 
reasons, we are unable to interfere with the 
decree and dismiss the appeal. 


In the circumstances, we do nob think 
it desirable that the plaintiff-respondents 
should have a decree for their costs against 
Musammat Tebl Kaur, whois a widow, depen- 
dent for maintenance on the estate in suit, 
One or each of the plaintiffs presumably will 
come into possession now of some portion of 
the estate, and we order that parties shall 
pay their own costs in this Court, 


N. H. Appeal dismissed. 


OUDH JUDICIAL COMMIS. 


SIONER’S COURT. 
EXECUTION OF DECREE APPEAL No, 32 oF 
1923, 

October 12, 1923, 

Present : —Mr. Dalal, J. ©., and 


Mr. Neave, A. J. ©. 


MUHAMMAD YASIN ALI KHAN— 
DECREE-HOLDER— APPELLANT 
versus 
ALI BAHADUR—~ JupDGMENT-DEBTOR- 

OBJECTOR—RESPONDENT, 


Decree, compromiss— Matter foreign to suit included 
—Execution—Interest, power of Court—@ivil Procedure 
Code (Act V of 1908), s. 151, application of. 
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Tn a suit for spacific performance of a contract for 
sale, the parties oame to an agreement under which 
the plaintif agreed to purchase certain other property 
of the defendant as well. The compromise was ac- 
cepted by the Court and embodied ina decree. Sub- 
sequently, the plaintif sought to avoid purchasing 
property not subject-matter of the previous suit and 
urged that he was not bound by that portion of the 
decree : 


Held (1) that the compromise must be taken as a 
whole and each part of it treated as consideration 
for the other; 


(2) that, even if tha agreement relating to the pro- 
| perty not subject-matter of the suit could not law- 
è fully from part of the deoree, once it had been so 
, made a part, the person bound by the deoree could 
| not object to that part as being not binding on him; 

(3) that, in any case, the Court had inherent power 

to prevent abusa of its own process and as the action 
of the decrea-holder in executing only a portion of it 
would _oguse damage to the judgment-debtor, the 
Ooh would not PILAH hint to orgs en eesti 


Appeal against the order of the Subordinate 
Judge, Sultanpur, dated the 28th May 1928, 


Messrs, Bisheshwar Nath Srivastawa, Ali 
Muhammad and Muhammad Ismail, for the 
Appellant. 


Mr. Niamat Ullah, for the Respondent, 


JUDGMENT.—This is an appeal from 
an order passed by the learned *ubordin- 
ate Judge of Sultanpur in the execution 
department. The deeree-holder Muhammad 
Yasin Ali Khan applied for execution 
of a part of the decree pissed~ in “his favour 
and the “application was dismissed. He 
has, therefore, come fo this Court in appeal. 
His original suit was for the specific perform- 
ance of cortract of sale of 7-annas Zemindari 
of village Kachnao, On 13th December 1919 
the two parties entered into an agreement 
which was the same day partly modified by 
another agreement, The agreement related 
to the sale of the T-annas property in 
the suit and of 2-annas other property 
in the same village. The defendant owned 
l4-annas sharo in the village. The second 
agreement merely modified the price fixed 
for the sale of the 2-annas share and reserved 
certain plots of land for the benefit of the 
vendor. The terms of the agreement were 
that the 7-annas share shall be sold for 


Rs. 54, 600 odd of which Rs. 655 had remain- 
ed unpaid. Another sale,was to be executed 
of 2-annas share for a sum which, accord- 
ing to the two agreements, would amount 
to Rs. 21,000 and odd. The plaintiff 
had paid Rs, 500 as earnest-money for the 
sale of the 2-annas share. - These two 
agreements were filed in Court, one by the 
plaintiff and the other by the defendant, and 
a petition of compromise was also presented 
requesting that a decree may be passed in 
terms of the two agreements. The compro- 
mise was accepted by the Court and a decree 


passed in accordance therewith, The two - 


agreements form part of the decree, In 
execution proceedings subsequently what the 
plaintiff-decree-holder desires is to enforce | 
the preparation of a sale-deed of the 7-annas 
share only on payment of the balance of the 
sale consideration; he has taken no steps to 
got the sale deed of the other 2-annas share 
executed by the defendant. The defendant: 
objected that the two transactions were one ` 
and indivisible and that the plaintiff could : 
not obtain the benefit of the sale of the 7-annas 
share without paying the price of the other 
two annas share and getting a sale-deed 
executed for that share as well, This objec- 
tion was upheld by the lower Court, 


In appeal it was argued, (1) that the portion 
of the decree relating to the sale of 2-annas 
share was inoperative, and (2) that even if 
that portion be operative, the deoree-holder 
was at liberty to get the decree executed in 
part. Neither argument appears to us to be 
sound, As regards operation of the decree, 
the deoree is before us and we are only con- 
cerned with the execution thereof, The ques- 
tion does not arise, though if it arose we 
should be prepared to decide it in favour of 
the defendant, that the decree was not passed 
in accordance with the provisions of O. 
XXIII, r. 3. We agree with the observations 
of the learned Judgein Sabapathy Pillay 
v. Vanmahalinga Pillay (1) that even if this 
condition of the sale of 2-annas share of 
property could not lawfully be made part of 
the decree, once it has been so made 
part of the decree the person bound by the 
dearee cannot object to that term as not 


(1) 28Ind. Cas. 581; 88 M. 959 at p 968; 15 
M. L. T. 908; 26 M. L.J. 881; (1914) M. W. N. 
256. 
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binding upon him, Ib is, therefore, not neces- 
{sary to discuss this question further. 


If we permit the appellant-deoree-holder to 
execute only a portion of the decree we shall 
be giving him a benefit not contemplated by 
the decree, Itis obvious to us on reading 
the two agreements, the application for com- 
promise and the terms of the deeree, that the 
two transactions were inseparable. In our 
opinion the defendant who contested the suit 
for specific performance agreed to the sale of 
# fhe T-annas share on a compromise in consi- 
deration of the sale of another share of 2- 
annas being purchased by the plaintiff to the 
advantage of the defendant. The sale of the 
2-annas was obviously profitable to the 
defendant because we find the plaintiff raising 
objections to carrying out the agreement with 
regard to the purchase of that share. Apart 
from all considerations of law and equity, there 
is the inherent power of the Court under 
section 151 of the Code of Civil Procedure to 
prevent abuse of the process of the Court. 
By acting as the decree-holder desires us to 
act, we should be doing injustice and allowing 
the decree-holder to take advantage of a 
certain portion of the decree through tlie 
process of the Court and thereby fo do 

. damage to the judgment-debtor. We are of 
opinion that if the decree holder desires to 
execute the decree he must get both the sale- 
deeds executed under the conditions and by 
making payments as laid down in the decree, 
The lower Court arrived at a correct decision 
and we dismiss this appeal with costs. 


N. A. Appeal dismissed. 
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LAHORE HIGH COURT. 
First CIVIL APPEAL No, 3538 oF 1916. 
May 81, 1922, 


Present :—Mr. Justice Abdul Raoof 
and Mr. Justico Abdul Qadir. 


RAGHO AND ANOTRER—DEFENDANTS 


— APPELLANTS 
Versus 
DWARKA DAS-—PLAINTIFF AND 
GOPAL SINGH AND OTAERS— 
DEFENDANTI— RESPONDENTS, 


Vendor and purchaser—Purchase from ostensible 
owner—Good fatth—Notice of doubiful title—Eguity, 
rule of — Transfer of Property Act (IV of 1869), s. 41—~ 
Civil Procedure Code (Act V of 1908), O. 1, r. 2—Sudt 
for possession of porticn of mortgaged property, whe- 
ther maintainable. 


Where a transferee of property having notice of a 
suit brought against his transferor by a third person 
for the recovery of the said property, fails to make 
any attempt to ascertain whether his transferor bas 
the right to make the transfer or not, he cannot ba 
said to be acting in good faith, and the transfer in his 
favour is not binding on the rightful claimant in view 
of the rule of equity embodied in section 41 of tha 
Transfer of property Act. 


A mortgagee is not bound to sue for possession of 
the entire mortgaged property and a suit by him for 
possession of a portion of the mortgaged property 
is maintainable if he thinks that portion to be suffi- 
cient security for his money. 


Appeal from the decree of the Senior 
Subordinate Judge, Kangra, Dharmsala, dated 
the 29th September 1916. 


Pandit Sheo Narain, R. B., for the Ap- 
pellant, 


Bakshi Sohan Lal, R. B., Mr. N. C. Mehra, 
Lala Moti Sagar, R. 8., and Bakshi Tek 
Chand, for the Respondents. . 


JUDGMENT.—This was a suit for poss- 
ession as @ mortgagee of 1,293 kanals, 2 
marlas of land being 1[8th share of 9,784 
kanals, 17 marlas, situated in Mausa Thakard- 
wara, Tahsil Nurpur in the District of 
Kangra. The plaintiff is the Makant of 
fhe shrine known as the Datarpur shrine, 
The facts are somewhat complicated, but 
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the issue for decision is a very simple one. 
The following facts will disclose the nature of 
the dispute and the position of the parties to 
the suit :— 


The 9,784 kanals, 17 marlas above 
mentioned were owned by a number of co-sha- 
rers. One-fourth of this, that is, 2,446 kanals, 
4 marlas, belonged to one Luchhman. Luch- 
hman was succeeded by his three sons, Ragho, 
Hirde and Malhar. Half of this said one-fourth 
was mortgaged to one Ram Dass for Rs, 900. 
This mortgage was redeemable in 1888, The 
other half of the said one-fourth was under 
mortgage with Punjab Singh. This latter mort- 
gage was redeemable in 1895. On the 5th May 
1888 Musammat Mehtabo, as the mother and 
guardian of the three sons of Luchman, mort- 
gaged the entire one-fourth share to Mahant 
Hari Dass for Rs. 2,840 for a term of 20 years. 
The previous mortgage in favour of Ram Dass 
was ripe for redemption and was redeemed by 
Hari Das who took possession of the land 
redeemed, namely, 1|8th share. The previous 
mortgage in favour of Panjab Singh, however, 
could not be redeemed and possession of the 
land mortgaged, could not be delivered to 
Mahant Hari Das. On the 6th May 1888, 
another land measuring 14 ghamaons and 12 
marlas was mortgaged to wahant Hari Das in 
substitution for the mortgaged land in posses- 
sion of Punjab Singh. A condition was entered 
in the mortgage-deed that the mortgagors 
would redeem Punjab Singh’s mortgage and 
would deliver possession to the Mahant over the 
1/8th share and take back the 14—Ghamaons 
and 12 Marlas. In 1895 Mahant Hari Das died 
One Dhiraj Das, chela of the Mahant sueceeded 
to the gaddi and mutation in respect of 
all properties held by Mahant Hari Das was 
effected in his favour. Bharat Das, another 
chela of the Mahant, instituted a suit for the 
recovery of the gaddi against Dhiraj Das, and 
obtained a decree, In April 1897, possession 
was taken by Bharat Das in execution of this 
decree. Defendants Nos. 1 and 2 are the 
representatives of the original owner, Lach- 
man. They, in 1899, redeemed the land mort- 
gaged with Punjab Singh and mortgaged it to 
one Atma „Singh. They did not fulfil the con- 
dition entered in the document dated the 6th 
May 1888, for they did not hand over the 
land tọ the Makant. On tbe 24th Feb- 
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ruary 1902, Bharat Das, tho tben Mahant 
in possession of the properties attached to 
the shrine, assigned the mortgage right in the 
entire one-fourth share to one Kharku whose 
son Gopal Singh is the defendant No. 3 in this 
suit. On the 8th December 1902, Kharku 
brought a suit for possession of the 1/8th 
share mortgaged to Atma Singh and impleaded 
the representatives of the original mortgagor 
Lachhman, Afma Singh and Bharat Das as 
defendants, This suit was decreed and Kharku 
obtained possession in execution of his 
deoree, Thus Kharku obtained possession ovor 
the entire one-fourth share as mortgagee, On 
the 26th August 1901, the present plaintiff 
Dwarka Das brought a suit against Bharat Das 
for a declaration that he was the real Mahant, 
being the senior chela and having been nomin- 
ated by Mahant Hari Das as his successor to 
the gaddi. On the 2nd November 1901, to 
the declaratory relief already claimed in the 
plaint, a further relief was added to the effect 
that the plaintiff should be installed on the 
gaddi as the Mahant. Later on, a further 
amendment of the plaint was effected and a 
relief for possession of the properties attached 
to the gaddi was added. For the first time 
then a list of the properties claimed was 
appended to the plaint and this list included 
also the property now in dispute, The assign- 
ment in favour of Kharku had already been 
effected on the 24th February 1902, as 
mentioned above. In this suit, besides Bharat 
Dag, Dhiraj Das and Ghirdari Das, the two 
other chelas of Mahant Hari Das, were 
impleaded as defendants, but Kharku was 
not made a party. The suit was decreed 
by the first Court on the 29th July 1903, and 
the decree was upheld by the Cheif Court. In 
execution of this decree possession was taken 
by Dwarka Das, the present plaintiff, on the 
27th November 1903. The proceedings relating 
to the delivery of possession over the mort- 
gaged landsin dispute are printed at pages 
96-30 of the paper book (B). The report of 
the Girdawar relating to the delivery of 
possession is translated and printed at page 29 
of the paper book ‘B’ and is to this effect :— 


“In compliance with the Court’s order I 
came to the spot to-day, the 27th November 
1903, and put Maya Das, the general agent of 
Mahant Dwarka Das, in possession of the land 
mentioned in the warrant, together with the. 
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standing crop, in the presence of the Lam- 
bardars and the Zemindars, by beat of a 
drum, The report along with the papers is, 
therefore, submitted. The area of the land 
situate in Mouza Thakardwara, entered at 
Khatauni Nos, 94 to 363 in the Jamabandi 
papers for 1900-01, is shown to be 9,784 kanals 
and 17 marlas, while in the warrant itis 
entered as 9,684 kanals and 17 marlas. It has 
been entered in the warrant as 9,684 kanals 
and 17 marlas by mistake,” 

This report is signed by a number of 
persons as Lambardars ineluding Kharku, the 
assignee of Bharat Das, At page 30 is to be 
found the dakhlnama executed by the decree- 
holder Dwarka Das, acknowledging the receipt 
of possession over the mortgaged lands.ofMauzea 
Thakardwara, During the pendency of the 
above suit, shortly before the decree was 
passed in favour of Dwarka Das, defendants 
Nos. 1 and 2 mortgaged half of the entire 
one-fourth share toone Gangi for Rs. 4,140 
laying down the following condition in para- 
graphs 5 of the mortgage deed, namely, that 
Gangi, mortgagee, was to remain in possession 
of 111 kanals, 12 marlas (14 ghwmaons 12 
marlas) until he was able to get possession 
after redemption over the one-eighth share 
mortgaged to him. Raghbir Singh, defendant 
No. 5, in the suit,is the son ofGangi.He redeem- 
ed the entire one-fourth shore which was in 
possession of Kharku, kept half of this one- 
fourth himself and handed over half of the 
one-fourth to defendants Nos. land 2. He 
also handed back the 111 kanals 12 marlas. 
The present suit was instituted on the 17th 
July 1915, for the recovery of possession 
over half of the one-eleventh share originally 
mortgaged by Lachhman together with mesne 
profits on the allegation that in collusion with 
“Bharat Das defendants Nos. 1-5, had taken 
possession over 1223 kanals, 2 marias of 
land, namely, the one-eighth share of the 
land owned by defendants Nos. 1 and 2, The 
main contention put forward on behalf of the 
plaintiff is contained in paragraph (1) (f) of 
the plaint which runs thus,— 


“Bharat Das, defendant No. 4, was not 
competent to sell the mortgagee’s right 
in respect of the land in dispute, during the 
pendency of the case or after the passing of 
the deeree referred to in clause (6) nor was 
defendant No. 8 empowered to purchase the 
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said mortgagee rights from Bharat Das, defend - 
ant No, 4, nor yet was defendant No 5, asa 
mortgages, competent to take possession of the 
said land ; moreover, defendants Nos. 1-3 wera 
not in any way competent to give possession of 
the said land. The plaintiff is not, in any case, 
bound by any act or the alienation on behalf 
of the defendants, The plaintiff, as a mort- 
gagee, is entitled to take possession of 1,223 
kanals and 2 marlas of the land of the share 
of defendants Nos, 1-3 entered in clause (a).” 


The suit was contested by defendants 
Nos. 8 and 5 mainly, Defendant No. 3 
mainly based his defence on the assignment of 
the mortgagee rights by Mahant Bharat Das 
in favour of his father, Kharkhu, defendant 
No.5, seb up the mortgage in favour his father 
Gangi by defendants Nos. 1 and 2 and pleaded 
that he had redeemed the previous mortgage, 
Defendant No. 1 appeared but put forward a 
half-hearted defence. He denied his liability 
for mesne profits. The facts stated above are 
practically admitted by the parties. The main 
question which arose for decision on the above 
facts was whether the assignment of the 
mortgagee rights by Bharat Das in favour of 
Kharku was validy made and whether the 
mortgage of the 5th May 1888, in favour of 
the Dalapur shrine had been validly discharg- 
ed and the plaintiff was entitled to claim 
possession as a mortgagee, The learned 
Senior Subordinate Judge has held that the 
assignment in favour of Kharku was made 
during the pendeney of the suit of the present 
plaintiff against Bharat Das, the assignor, and 
that, therefore, the assignee was bound by the 
decree passed in that suit. It also held that 
Kharku had notice of the defective title 
of Bharat Das and of the legal rights of 
Dwarka Das, the plaintiff, and that, therefore, 
the assignment of the mortagagee rights 
by Bharat Das in his favour was invalid 
and not binding on the plaintiff. The learned 
Senior Subordinate Judge has further held 
that defendant No, 5 or his father Gangi, 
when redeeming the mortgage of 1888 by 
payment to Kharku, was aware of the latter’s 
defective title and must have known that the 
payment should have been made to the 
rightful manager of the shrine, viz., the 
plaintiff, and that, therefore, there was no 
valid discharge of the mortgage of 1888. On 
the above findings the Court granted a decree 
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for possession over 1,223 kanals, 2 marlas in 
equal shares against defendants Nos, 1,2 and 
5. On the question of mesne profits the Court 
held on the evidence that Rs 400 per annum 
would be a fair estimate and granted a decree 
for the amount of Rs 2,200 for a period of 54 
years, directing the amount to be paid in equal 
shares by defendants Nos land 2on the 
one hand and defendant No. 5 on the other. 
Mr, Sohan Lal for the plaintiff-respondent, bas, 
however, admitted that the claim for mesne 
profits beyond three years could not be 
sustained as ib would be barred by time. 


Three appeals have been preferred against 
the decision of tha lower Court First 
appeal No. 8538 of 1916 is on behalf of 
Ragho and Mallo wko are represented by 
Pandit Shoo Narain. First appeal No, .408 
of 1917 is no behalf of Raghbir Singh, 
defendant No. 5, whois represented by Raz 
Sahib Lala Moti Sagar. First appeal No. 112 
of 1917 is on behalf of Gopal Singh son of 
Kharku, in which Mr, Tek Chand has appeared 
for the appellant. À 

The main argument has been addressed to 
us by Mr. Moti Sagar in First Appeal No. 408 
of 1917. He has contened that the rule of 
lis pendens cannot be applied to the transfer in 
favour of Kharku, as the plaint as originally 
presented did not contain a claim for possession 
of the land in dispute and that the decision in 
Kharku’s favour was made on the 24th 
February 1902, long before the plaint was 
amended on the 15th May 1902, so as to 
include a relief for possession of the land. On 
the evidence, however, it is quite clear 
that Kharku must have been aware of the 
institution of the suit by Dwarka Das against 
Bharat Das. The suit must be taken to have 
been instituted on the date on which the 
plaint was first presented. Leaving aside the 
question of lis pendens the transfer in favour 
of Kharku must be held to be bad in view of 
another rule of equity. That rule is thus 
stated in section 41 of the ‘Transfer of 
Property Act IV of 1882 :— 


“Where, with the consent express or 
implied, of the persons interested in immove- 
able property, a person is the ostensible owner 
of -such property and transfers the same for 
consideration the transfer shall not be void- 
able on the ground that the transferor was not 
authorised to make it: provided that the trans- 
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foree, after taking reasonable care fo ascortain 
that the transferor had power to make the 
transfer, has acted in good faith.” | 


Now, in this case thereis not a tittle 
of evidence to show that Kharku had made 
any attempt to ascertain whether Bharat Das 
had the power to make the transfer. On the 
other hand, there is evidence on the record to 
show that he had notice of Dwarka Das’s suit 
and of his rights as the rightful Mahant. The 
record of Civil Suit No. 80 of 1902, and the 
remarks of the learned Judges in their judg- 
ment exhibited as P. 7 on this record show 
that Kharku had express notice of the suit 
between the plaintiff and Bharat Das. Ho, 
therefore, cannot be said to have acted in 
good faith, The transfer in his favour, there- 
fore, must be held not to be binding on the 
plaintiff, The same rule of equity applies 
to the case of defendant No. 5. As found by 
the lower, Court the sum of Rs. 2,340 was 
paid to Kharku by Hari Singh, D. W, 3, the 
agent of defendant No. 5. He and defendant 
No. 5 are residents of Dasuya Tahsil in 
the Hoshiarpur District, The mortgage-deed 
in favour of Gangi referred to the mortgage 
of 6th May 1888. This ought to have 
put Gangi on his guard and he ought 
to have made more necessary enquiries. 
contemplated by section 41 of the Transfer of 
Property Act, Theredemption of the mortgage 
of 1888 from Kharku, therefore, cannot be said 
to have been made in good faith. No valid 
discharge of the mortgage of 1888 in favour 
of the shrine can be held to have taken place. 
Mr. Moti Sagar has strenuously contended 
that the suit of the plaintiff’s must be 
dismissed as the claim is confined only 
to a portion of the mortgaged property, i.e. 
half of the one-fourth share. It was the 
plaintiff's look out to claim as much of the 
mortgaged property as he liked. If he consi- 
ders only half of the mortgaged property to 
be a sufficient security for his money, it is not 
the business of this Court to hold that he 
ought to have claimed possession over the 
entire mortgaged property. Mr. Moti Sagar 
has been unable to cite any rule of law in sup- 
port of his contention. We sea no foree in 
the pleas urged on behalf of Raghbir Singh. 
His appeal, therefore, must fail exceptin one 
respect, namely, that the claim of mesne pro- 
fits would be confined to three years only, 


Pa 


Von, 79) 


INDIAN CASES 


691 


MAHMOOD HASAN V. THE NATIONAL BANK OF UPPER INDIA 


In’ frst appeal No. 3538 of 1916 
Pandit Sheo Narain, the learned Counsel for 
Ragho and Mallo, appellants, has contended 
that the suit being for the recovery of the 
1-8th share in the possession of defendant 
No. 5 adeeree for possession and mesne profits 
has wrongly been passed against the appellants 
and that the decree should have been against 
defendant No. 5 alone. A careful examina- 
tion of the plaint bears out the contention of 
the learned Counsel, In paragraph (1) (e) of 
the plaint the plaintiff states that defendant 
No, 5 is in possession of the land in dispute as 
a mortgagee, Mr. Moti Sagar, the learned 
Vakil for defendant No. 5, has frankly admit- 
ted that bis client is in possession of the 1-8th 
share which had been redeemed from Punjab 
Singh and was subsequently mortgaged to his 
clients. In our opinion the decree for posses- 
sion and mesne profits passed jointly against 
defendants Nos. land 2 and defendant No, 5 
cannot be maintained. 


In first appeal No, 172 of 1917 filed on 
behalf of Gopal Singh, defendant No. 3, 
Mr. Tek Chand has contended that inasmuch 
as the suit was not defended by his client a 
decree for costs should not have been passed 
against him, Gopal Singh’s father Kharku 
was the main cause of this dispute, and it is 
nob quite correat to say that the suit was not 
defended by him. A reference to the written 
statement filed by him clearly shows that he 
did defend the suit and it cannot be said 
that he was wrongly impleaded as a defendant, 
We see no ground for interfering with the 
oe of costs made against him by the Court 
below. 


a The result is that the appeal of Ragh- 
bir Singh, defendant No. 5, is dismissed except 
in so far that the decree for mesne profits is 
reduced to Rs. 1,200 only; that the appeal of 
defendants Raghu and Malhu is so far allowed 
that the decree for possession and mesne 
profits as against them is set aside and a de- 
cree is made for the possession of the entire 
1[8th share together with mesne profits 
against defendant No. 5 above and the ap- 
peal of defendant No. 3 is dismissed with 
costs. Having regard to the special features 
of the case we leave the order of the lower 
Court as to costs undisturbed, 


N. H, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


Crvin Revision Nos. 45 AND 46 or 1924, 


May 13, 1924, 


Present —Mr, Pullan, A. J.C, 
MAHMOOD HASAN-—JUDGMENT-DEBTOR 
~~~ APPLICANT 


versus 


THE NATIONAL BANK OF UPPER 
INDIA In 'LIQUIDATION—AUTOTION 
PURCHASER-—OPPOSITE PARTY— 
RESPONDENT, 


Eaecuticn of Decree—Sale of properiy— Possession, 
delivery of —Limttation. 


A deoree-holder auction-purchaser is not entitled to 
possession of the property sold more than three years 
after the confirmation of the sale. 


Application against the order of the Munsif 
Haveli, Lucknow, dated the 23rd February, 
1994, 


Mr. N. A, Qidwai, for the Applicant, 
Mr. N. ©. Dutt, for the Opposite Party. 


JUDGMENT.—Applications have been 
made in revision of bwo orders, one passed on 
10th December 1923 and fhe other on the 
93rd February 1924. The applicant in each 
case is tho same, It appears that he is a judg- 
ment-debtor of the National Bank of Upper 
India now in liquidation, The Bank obtained 
a decree against him and put to sale certain 
property in execution of thelr decree, The 
sale was confirmed in 1919, Tho decree-holder 
made an application for delivery of posses- 
sion more than three years alter the sale was 
confirmed. Apparently, this fact was not 
brought to the notice of the Munsif who accept- 
ed the application on LOth of December 1923 
and issued notices e% parte, Possession was 
accordingly given on 5th January 1924, when 
it came to the notice of the judgment-debtor 
that possession had been given beyond the 
period of limitation. First of all, the judg- 
ment-debtor applied to the successor of the 
Munsif apparently under section 151 of the 
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Code of Civil Procedure. The Munsif was of 
opinion that section 151 did not cover an 
application of this kind and on this point I 
agree with Munsif. He, however, went further 
and held that a defect of limitation was purely 
formal and that as the decree-holder could in 
any case bring a suit for possession, there was 
no reason why possession should not be given 
even beyond time in execution proceedings. 
The judgment-debtor has appled for revision 
of both orders, but the one which is of the 
most important is the first order, for I am of 
opinion that the second Munsif had no juris- 
diction to interfere with the order of his 
predecessor, and that, therefore, his order, in so 
far as it was a mere refusal to interfere, is a 
good order and must be ‘allowed to stand. As 
to the first order I have no doubt that 
ib was passed on a misapprehension ` of 
facts and that possession cannot be granti- 
ed more than 3 years after the confirm- 
ation of the sale, I, therefore, allow the 
application No. 46 against the order of the 
10th of December 1923 with costs, seb aside 
the order of the Munsif and order that the 
application for delivery of possession being 
beyond time is dismissed. With the dismissal 
of this order the order of second Munsif is 
of no effect but as a matter of precaution it 
is set aside without any order as to costs. 


It has been pointed out that there is a joint 
liquidator, Seth Radha Kishan, who should 
have been made a party to these applications. 
The applicants will correct the application 
accordingly, 


G. H, Application allowed, 
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LAHORE HIGH COURT, 


SECOND CIVIL APPEAL No, 1282 of 1921, 
May 26, 1929. 


Present :—~Mr, Justice Brasher. 


ABDULLAH alias MASITA —PLAINTIFE— 
APPELLANT 
VETSUS 


GIRDHARI. AND oTHERs—DrEFENDANTS— 
RESPONDENTS. 


Adverse possession—Vacant sile—Formal possession 
in execution sale against supposed owner— Possession, 
whether adverse to real owner, 


In the case of a vacant site possession follows title. 
Therefore, where a person obtains a more formal 
delivery of possession of a vacant site in an exe- 
oution sale against a person who is not the owner of 
the site, but does not in any way use tha site, his 
possession is not adverse to the real owner. 


Appeal from the decree of the District 
Judge, Karnal, dated the 38rd March 1921, 
affirming that of the Munsif, First Class, 
Jhajjar, dated the 21st December 1920, 


Mr. B. D. Qureshi, for the Appellant. 
Mr, Sagar Chand, for the Respondents, 


JUDGMENT —The plaintiffin this case 
claimed to be the owner of a vacant site, and 
he sued for an injunction to restrain the de- 
fendants from interfering with some building 
operations which he had commenced. 


The defendants denied that the plaintiff 
was owner of the site in question, The first 
Court came to no decision as to whether thè 
plaintiff or his ancestors ever had any title 
in the land, It held that, even if the plaintiff’s 
ancestors were owners in the year 1856 (as 
was alleged) the plaintiff had since lost his 
title because the land had been sold in the 
year 1902, in execution of a dearee against 
other persons. Tho lower Appellate Court has 


agreed with the first Court and has held that — 


the plaintiff cannot be deemed to have been 
in possession of the land alter the confirmation 
of the sale, 


It isa well known principle of law that 
in the case of a vacant site possession follows 


he 
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title, and itis notalleged that the site has 
been used in any way by the purchasers in 
execution. Nothing is said to have been done 
beyond mere formal delivery of possession, 
and it cannot be said, therefore, that since 
then the defendants, Girdhari and Chhajju, who 
purchased the land, have remained in adverse 
possession of it, It has not been decided 
whether the plaintiff was previously owner of 
the land, but if he was, he cannot be held to 
have lost bis rights by the sale in execution. 


I accordingly accept this appeal and re- 
mand the case to the lower Appellate Court, 
for a fresh decision, Stamp on appeal to be 
refunded. Other costs to be costs in the case, 


N. E. Appeal accepted, 


ALLAHABAD HIGH COURT. 
MISCELLANEOUS APPEAL No, 9 oF 1923, 
May 31, 1923. 


Present :—Sir Grimwood Mears, Kb, 
Chief Justice, and Mr, Justice Piggott. 


KASHI NATH-—APPLIGANT 
Versus 
HM PEHROR—OPPpoSsITE-PARTY. 


Legal Practitioners Act (XVIII of 1879), ss, 86, 38— 
Court, discretion of —Order including name in the list of 
touts—Opporiuntiy to show  cawse—Appcal—High 
Court, powers of  superintendence—Government o 
India Act, 1915, (5 46 Gco. II, Ch. 61), s. 107. 


“The powers conferred on the High Court by sec- 
tién 107 of the Government of India Aob are extensive 
enough to authorise the Court to send for the record 
ofan enquiry conducted by a District Judge with a 
view-to drawing up a list of persona proved to be 
touts and to examine such record and thereafter issue 
such orders or instructions to the District Judge as 
might appear to be proper. 


The High Court will not interfere in the exercise of 
its powers of superintendence on the sole ground 
that the decision of the District Judge is against the 
weight of the evidence. 


Seotion 38 of the Legal Prectitioners Act, 1879, con- 
fers on the Courts therein mentioned including 
ie Court of a District Judge, a very wide disoretion 
in the matter, with the only qualifications that tbe 
District Judge must be satisfied by evidence of 
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general repute or otherwis, and that no person's name 
ig to be included in the list of touts until he has had 
an opportunity of showing cause against such inolu- 
sion. 

Ib was never the the intention of the Legislature 
to allow anything of the nature of an appeal against 
the decision of a compstent Court under section 36 of 
the Legal Practitioners Act. 


Appeal against the order of the District 
Judge of Benares. 


Mr, J. M. Banerji, for the Applicant. 
Mr, Lalit Mohan Banerji, for the Opposite 
Party, 


JUDGMENT .—We have before us four 
applications from persons in respect of 
whom the District Judge of Benares has 
passed an order under section 36 of the 
Legal Practitioners’ Act No. XVIII of 1879, 
that is to say, the names of each one of 
these four persons have been put by the 
District Judge in a list of persons who 
are proved to his satisfaction, by evidence 
of general repute or otherwise habitually to 
ach as toute. The word “tout,” we may note, 
is defined by section 8 of the same Act, In 
the case of two of the persons concerned, 
namely, Kashi Nath and Sarju Dat, notice was 
ordered to issue and the learned Government 
Advocate has appeared to support the order of 
the District Judge. The other two appli- 
cations, namely, those of Abdul Hamid and 
Sital Pandey, were simply orderd to be laid be- 
fore this Bench, to be dealt with in such man- 
ner as this Court might see fit after hearing 
arguments in the other two cases. The learn- 
ed Government Advocate has raised the gene- 
ral question of the right of this Court to inter- 
fere in revision with an order passed by the 
District Judge, or other competent Court, under 
section 36 of Act XVIL of 1879. Chat is a 
question which has mere than once been 
before this Court ; but the standard authority 
on the subject is the decision of a Bench of 
two Judges, one of them the then Chief 
Justice of this Court, passed In the matter of 
the Petition of Madho Ham (1) in the year 
1899 (1). We agree with the learned Judges 
who decided that case, that this Court could 
only interefere with an order, such as that 
now before us, in the exercise of éhe general 


(1) 91 A. 181; A. W.N. (1899) 15; 9 Ind. Dee. 
(N. S.) 826. 
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powers of superintendence conferred upon it 
by what is now section 107 of the Govern- 
of India Act. We are satisfied that those 
powers are extensive enough to authories this 
Court in the exercise of its diseretion to send 
for the record of such a proceeding in a sub- 
ordinate Court, namely, the record of an enquiry 
conducted by a District Judge with a view to 
drawing up a list of persons proved to be 
touts, and to examino such record and there- 
after issue such orders or instructions to the 
Distriot Judge as might appear to be proper. 
The question remains, however, what princi- 
ples this Court should lay down to govern the 
exercise of its discretion in this matter, The lear- 
ned Judges who decided Madho Ram’s case (1) 
above referred to laid down one principle of 
considerable importance. This was that this 
Court would not interefere in the exercise of 
its powers of superintendance, where the sole 
ground upon which interference was asked for 
was that the decision of the District Judge 
was against the weight of the evidence. We 
desire to stand by that principle, It is quite 
clear from the wording of section 86 of Act 
XVIII of 1879 that the Legislature intended 
to confer upon the Courts therein mentioned, 
including the Court of a District Judge, a very 
wide discretion in the matter. The District 
Judge is authorised to frame and publish a list 
of persons proved to his satisfaction, by evi- 
dence of general repute or otherwise, habitual- 
ly to act as touts. It has been pressed upon 
us that the word ‘touts’ as used in this section, 
refers back to the definition in the preceding 
section No. 3 of the same Act, This is un- 
doubtedly so: but what is laid down in sec- 
tion 36 is that the District Judge has discre- 
tion to frame and publish a list of persons 
who are proved to his satisfaction to behave 
in the manner set forth in the definition 
of the word “tout” in section 3, The only 
qualifications imposed by the Act on the exer- 
cise of this discretion are that the District 
Judge must be satisfied by evidence of 
general repute ior otherwise, and, further, 
that no person’s name is to be included in 
such a list until he has had an opportunity of 
showing cause against such inclusion. We 
may sayin this connection thai we should 
certainly hold it a valid ground for inter- 
ference by this Court, in the exercise of its 
general powers of supervision, if the District 
Judge had disobeyed this latter direction and 
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had included in bis list of touts the name of a 
person who had never been allowed an oppor- 
tunity of showing cause against such inclu- 
sion. We return now to the obvious fact 
that if was never the intention of, the 
Legislature to allow anything of the 
nature of an appeal against the decision of 
a competent Court under section 36 of Act 
XVIII of 1879. We cannot allow our general 
powers of supervision to be invoked so as, in 
effect, to create a right of appeal which was 
never intended by the Legislature. In the 
cases now before us it is sought to bring the 


“matter within the scope of the revisional 


jurisdiction, represented as falling somewhat 
short of the jurisdiction exerciseable by a 
Court of Appeal, by representing that the re- 
cord of the enquiry conducted by the District 
Judge discloses as against each of the four 
persons whose petitions lie before us no legal 
or relevant evidence to warrant the finding 
arrived at by the District Judge that they 
habitually do act as touts. The plain fact of 
the matter is that, as regards each of these 
four persons, direct evidence was wanting ; but 
there was laid before the District Judge certain 
circumstantial evidence from which the Dis- 
trict Judge drew the inference as against 
each of these persons that they were 
habitually acting as touts. In our opinion 
it would be straining the powers of superin- 
tendenco conferred on this Court and setting 
undesirable precedent, if we were fo take 
it upon ourselyes in every instance of this 
kind to consider whether the circumstan- 
tial evidence relied upon by a District Judge, 
and set forth in his order, was or was noti 
evidence upon which we ourselves would have 
drawn the same inference, We think the 
Legislature intended that the District Judge 
should be master in his own Court to this 
extent. The result is that we are not prepar- 
ed to interfere in any one of the four cases 
before us, and each of the applications stands 
dismissed accordingly. 


K. 8. D, Revision dismissed, 
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SHANKAR DAYAL v. BINAYAK PRASAD 


OUDH JUDICIAL COMMIS. 
SIONER'S COURT. 


SEGOND CIVIL APPEAL No. 228 oF 1922. 
March 23, 1923. 
Present :—Mr, Kanhaiya Lal, J. ©. 


SHANKAR DAYAUL—PLAINTIFE— 
APPELLANT 
versus 
BINAYAK PRASAD AND OTHERS— 
` ‘DEFENDANTS—R&SPONDENTS. 


Transfer of Property Act (IV of 1882), s. 111, appli- 
cability of ~-Will—Right of residence, without power to 
grant lease devise of —Forfetture. 


Seotion 111 of the Transfer of Property Aot doas not 
apply to a forfeiture claimed by reason of an infringe- 
ment of the provisions of a devise. 


Plaintiff was given under a Will a right of residence 
in a house without power to sub-let. He sub-let the 
house and defendants, who were the heira of the 
testator, claimed that the plaintif had forfeited his 
right of residence under the Will. 


Heid (1) that section 111 of the Transfer of Property 
Act was not applicable to the oase ; 


(2) that in the absence of a clause in the Will pro- 
viding for a right of re-entry in case a sub-lease was 
granted by the plaintiff, the latter could not be held 
to have forfeited his right of residence in the house. 


Appeal from the decree of the Additional Dis 
trict Judge, Lucknow, dated the 31st March 
1922, setting aside the decree of the Additional 
Subordinate Judge, Lucknow, dated the 28th 
April 1921. 


wissers. Niamat Ullah and Har ` Govind 
Dayal, for the Appellant. 


Mr. Makund Behari Lal, for the Respond- 
ents. 


JUDGMENT.—The dispute in this ap- 
peal relates to a house situated in Luck- 
now which belonged to Rup Chand. Rup 
Chand had three brothers, Khub Chand, 
Sukhdhan and Ram Dayal, Khub Chand 
hed a son, Ram Lal, the predecessor 
of the defendants-respondents,  Sukhdhan 
had ason, Durga Prasad. Ram Dayal was 
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the grandfather of the plaintiff-appollant, Rup 
Chand was living separately from his brothers 
and nephews, He died leaving a widow, 
Musammat Batasa, and a grand-daughter, 
Musammat Jairani, by a predeceased daughter, 
He made a devise by which he gave the 
entire property to his wife and his grand- 
daughter subject to the reservation that after 
his death and that of his wife one of the houses 
was to go to Khub Chand and another to Sukh- 
dhan in proprietary right. By another clause 
of the Will it was provided that Ram Dayal 
and his descendants would be allowed to 
remain in possession of the third house now 
in dispute for their residence without any 
power of sale, mortgage or lease subject to 
the condition that they would have to pay 
the rent of the said house to the testator 
and his wife so long as they were alive 
and would be entitled to apply the same 
thereafter to its repairs, It was further 
provided that after the death of his wife and 
grand-daughter, if the latter died without 
leaving any male issue, the entire property 
would vest in the male issue ofhis own bro- 
thers, Khub Chand and Sukhdhan. 


Itis admitted that Ram Dayal was the step- 
brother of the testator, and that no proprietary 
right was given to bim under the said Will. 
The plaintiff-appellant is a pleader practising 
in Sitapur. The house in dispute was lot out 
by him to certain tenants. During his absence 
the defendants reconstructed a wallof that 
house and opened a door facing the door of 
their own residential house. The plaintiff 
thereupon filed the present suit for an injunc- 
fion restraining them from interfering or 
meddling with his right to make constructions 
and repairs in the said house and to exercise 
other acts including the collection of rent in 
connection therewith. The defendants pleaded 
that the plaintiff had forfeited his right of 
residence or tenaney by the denial of their title 
and also urged that they had a right to make 
the constructions complained of. 


The Court of first instance found that the 
plaintiff had not set up any adverse pro- 
prietary right or forfeited his right of residence, 
It further found that the defendants had no 
right to obstruct the plaintiff in repairing the 
said house or re-building any fallen pr dila- 
pidated portion thereof and granted an 
injunetion accordingly. The lower Appellate 
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Court, however, held that there had been a 
denial ofthe title of the defendants by the 
plaintiff prior to the suit, that for a long time 
past the house in dispute had been sub-let by 
the plaintiff in contravention of the direction 
given by the Will, and that the plaintiff was 
not entitled to claim an injunction after he 
had forfeited his rights by his conduct, 


The plaintiff is not, however, a mere lessee, 
He was given certain rights by the Will, which 
were subsequently confirmed by an agreement 
executed after the death of the testator 
and his wife by Musammat Jnirani, Ram 
Lal, Durga Prasad and Ram Dayal’ By 
virtue of the Will, Ram Lal was only given 
a right of residence in the house and fo main- 
tain if in good repair out of the rent which 
would otherwise have been payable after the 
death of the testator and his wife to the legal 
representatives of the former. Section 111 of 
the Transfer of Property Act (IV of 1882) does 
not apply to a forfeiture claimed by reason of 
an infringement of the provisions of a devise. 
The Will does not provide for a right of re- 
entry in case a transfer or sub-lease is made 
in contravention of the terms thereof, and no 
right of forfeiture can be exercised so long as 
the plaintiff is willing to use the house for the 
purposes for which it was assigned to him and 
does nothing inconsistent with the terms of 
the Will. If the plaintiff has sub-let the house 
in the past without any objection by the 
defendants, it is open to him now to rectify his 
error; and he has a right to repair the house 
so long as he is ready to occupy it on the 
terms on which it was offered. The defend- 
ants have no right to re-build a wall or open 
a door, so long as no material injury to their 
proprietary right or future right of reversion is 
threatened. The re-construction of the wall 
by the defendants does not, however, in any 
way militate with the use of that house by 
the plaintiff for the purpose of his residence ; 
but the opening of the door interferes with 
the privacy of that house. Itis open fio the 
plaintiff to close it. 


The appeal is accordingly allowed and the 
claim decreed for the injunction granted by 
the Court of first instance to the plaintiff 
with half of his costs here and hitherto. The 
defendants will, in the circumstances, bear 
their own costs throughout, 


Z. K, Appeal allowed. 


INDIAN OASES 


[1924 


2 


PATNA HIGH COURT. 
Orv Revision No. 120 oF 1923. 
June 19, 1923. 


Present :—Mr. Justice Mullick and 
Mz, Justice Bucknill, 


Sheikh AKHAJ KHALIFA—PETITIONER 
VETSUS 
RAMLAL MARWARI AND ANOTHER— 
OPPOSITE PARTY, 


Limitation Act (IX of 1908), s. 14—Judgment-debtor--* 
adjudicated insolvent—Application by decree-holder to 
be entered in the schedule of creditors, rejection of — 
Order of adjudication, annulment of—Subsequent 
application for ewecution—Decrer whether time-barred— 
Ewecution, whether can proceed. 


The petitioner made an applicaion on Ist August 
1917 to be declared an insolvent, and the order of ad- 
judication was made on lst November 1917. N, a 
creditor obtained a Small Cause Court deoree on 
the ard August 1917. On 14th May 1921, the minor 
sons of N applied to the Insolvency Court to be enter- 
ed in the schedule of creditors but the application 
was rejected on 11th February 1922. The order of 
adjudication was eventually annulled on 27th 
October 1922. Thereupon a fresh aplication was 
made for execution of the decree ; 


Held, that the rejection of the application asking 
that the names of the decree holder’s sons be entered 
in the schedule of creditors was not due to any defect 
of jurisdiction and section 14 of the Limitation Act 
did not apply ; 


(2) that time began to run against the decree-holder 
from the date of his decree, viz., the 3rd August 1917 
and the decree was barred on the date when applica- 
tion for leave to execute it was made ; 


(8) that the execution could not, therefore, proceed, 


Revision from an order of the Subordinate 
Judge, Manbhum, dated the 20th Jar/firy 
1923. 

Mr, Atul Krishna Ray, for the Petitioner. 

Mr, P.C. Roy, for the Opposite Party, 


JUDGMENT. 


Mullick, J.—This is an application under 
section 25 of the Provincial Small Cause 
Courts Act against an order passed by the 
Subordinate Judge of Manbhum on the 20th 
January 1923. The petitioner made an appli- 
cation on the 1st August 1917 to be declared an 
insolvent. On the Ist November 1917 the 
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Court made an order of adjudication. On the 
3rd August 1917 a creditor, named Nagarmull, 
tbe predecessor of the opposite party, gob a 
Small Cause Court deoree for Rs, 260, On the 
14th May 1921 the minor sons of Nagurmull 
applied to the Insolvency Court tio be entered 
in the schedule of creditors but on the 11th 
February 1922 that application was rejected. 
On the 23rd March 1922 the District Judge 
called upon the applicant fo make an appli- 
cation for his discharge and on the 27th 
October 1922, as the applicant did not 


= <gomply with that order, the District Judge 


annulled the order of adjudication. Thereupon 
the opposite party made an application to the 
Subordinate Judge for the execution of their 
Small Cause Court decree. On the 20th 
January 1923 the Subordinate Judge held 
that the decree was not barred by limitation 
and that execution should proceed. Against 
this order the present application for revision 
has’ been made by the applicant. 


Now, if the Insolvency Act of 1920 applies to l 


the case, then it is clear that, under section 78, 
the decree-holder is entitled to a suspension of 
the pericd of limitation during the insolvency 
proceedings provided he has proved his debt 
in the manner required by the Act. It is ad- 
mitted that he has not proved his debt and, 
therefore, if the Act of 1920 applies to the 
case the decree-holder cannot be permitted to 
maintain his execution application, 


If, on the other hand, the Insolvancy Act of 
1907 applies, then there is nothing in the Act 
which entitles the decree-holder to a suspen- 
sion of the period of limitation between the 
date of application, that is, the 1st August 
1917 and the date when the adjudication was 
spmeaside, namely, the 27th October 1922. 


The only mode in which the learned Coun- 
sel for the opposite party seeks to save limita- 
tion isby a resort to section 14 of the Limitation 
Act. He points out that on the 16th January 
1920 the decree-holder made an application to 
the Insolvency Court asking that his name 
should be entered in the schedule of creditors 
and that on the 11th February 1922 the Sub- 
ordinate Judge disposed of that application 
with the remark thatit could not be enter- 
tained because it had not been supported by 
affidavit according to law. In my opinion the 
rejection of that application of the 16th Janu- 
ary 1920 was notdue fo any defect of 
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jurisdiction and séction 14 of the Indian Limi- 
tation Act is not applicable, 


That being so, time began to run against the 
decree holder from the date of his deoree, 
namely, the 3rd August 1917, and on the date 
when he applied to the Subordinate Judge for 
leave to execute the decree was barred. 


Therefore, whether the Act of 1920 or the 
Act of 1907 is applicable, in either case, the 
decree is barred by limitation. 


In my opinion the learned Subordinate 
Judge was wrong in allowing the execntion to 
proceed. His order will, therefore, be set 
aside and this application will be allowed with 
costs : hearing fee one gold mohur. 


Bucknill, J.—I agree. 


K. 8. D. Revision allowed., 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


First Orvin APPEAL No, 38 or 1922, 
August 6, 1923. 


Piesent’:—Messrs. Dalal, J. O. and 
Cumming, A. J. ©., 


BADRI SAH-——-DEFENDANT— APPELLANT 
versus 


BALBHADDAR SINGH AND ANOTHER —~ 
PLAINTIFFS AND RAGHUNATH SINGH 
—DEFENDANT —RESPONDENTS. 


Malicious prosecuitm—Tmocence of accused—Doubt 
as to guili—Seiting law in motion—Confession ineri- 
minating innocent person. 


In an action for malicious prosecution the plaintif 
has to prove,— 

(1) that he was prosecuted by the defendant. 

(2) that he was innocent of the charge wpor which 
he was tried, 

(3) that the prosecution was instituted against him 
without any reasonable and probable cause, 
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(4) that it was due to a malicious intention of the 
defendant, and not with a mere intention of carrying 
the law into affect. 


There is malicious prosesution ifa person isin- 
nocent and is falsely prosacuted, but/the fact that a 
guilty person is prosecuted for private ends and not 
from a sense of helping the cause of justice is im- 
material, By itself malice is not actionable. 


To succeed in an action for malicious prosecution 
it is not enough for the plaintiff merely to raise such 
doubts regarding his guilt as were sufficient to save 
him from conviction. 


Téa Court takes action as the result of prior meali- 
cious proceedings originated by the defendant, the 
latter cannot escape lability on the excuse that the 
Court had acted of its own motion. Inquiry should 
be aimed at a discovery whether the Court in taking 
action was or was not influenced by the proceedings 
of the defendant. 


When in a criminal proceeding instituted against 
him, æ person makes a confession inoriminating 
another person as his accomplice, as a result of which 
the latter is also involved in the prosecution, the 
responsibility for starting prosaution as against him 
rests on the former. 


Appeal from the decree of the Subordinate 
Judge, Kheri, dated the 15th May 1922. 


Mr. Bisheshwar Nath Srivastava, for the 
Appellant, 


Messrs. A. P, Sen and Ram Prasad, for the 
Respondents. 


JUDGMENT,—The plaintiffs, who are 
unele and nephew, by name Balbhaddar Singh 
and Bashchu Singh, instituted a suit in the 
Court of the Subordinate Judge of Kheri against 
a Bania Badri Sah anda Thakur Raghunath 
Singh for recovery of damages to the amount of 
Rs. 10,000 for malicious prosecution, The suit 
was decreed ex parte against Raghunath Singh, 
who has not appealed, and decreed after con- 
test againsb Badri Sah who has brought the 
present appeal, As a preliminary to an inquiry 
into the issue arising in the civil suib it will be 
convenient to summarize the main facts of the 
criminal prosecution. 


One Şheo Bakhsh Singh was apparently 
murdered on the night between the 17|18th 
. September 1919. His body was afterwards 
discovered in the house of Raghunath Singh 
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(defendant No, 2 of this suit) on 20th Septem- 
ber, The deceased was called by one Teja Nao, 
about 16 years of age at the time, to the 
house of Raghunath Singh before or soon after 
dark on the 17th of September and was nob 
seen alive again by the inhabitants of the 
village, Sheo Bakhsh Singh, Teja, Raghunath 
Singh the plaintiffs’ and the appellant Badri all 
live in the same village Mohiuddinpur. Raghu- 
nath Singh is said to have confessed in the vill- 
age on September 20th that he, Teja and the 
plaintiffs of this suit had killed the deceased 
whose corpse was in his house, He was 
taken to the police station of Pasgawan by his 
father Hazari, the appellant Badri and an- 
other man Bharath (Court witness No. 1 in 
this suit). He made, a confessional statement 
there as report of the occurrence of murder, 
was arrested and putin the lock-up. The 
Sub-Ingspector of Pasgawan Abmad Husain 
(D. W. 1) afterwards recovered the dead body 
from a room in the house of Raghunath Singh 
and also the dead man’s shoes and lath, 
which were found in another room, In the 
room where the lathi and shoes were discover- 
ed the Sub-Inspector found ona wall what 
looked like stains of blood According to the 
Sub-Inspector Teja also made a statement to 
him ineriminating himself, so he arrested Teja 
and sent for Raghunath Singh from the police 
station, Subsequently, after Raghunath Singh 
had pointed out the dead body and the two 
articles belonging to the deceased, he sent Ra- 
ghunath and Teja to Sitapur to have their con- 
fessions recorded. These confessions were 
recorded on the 24th September. The police 
did not find the plaintiffs in the village and did 
not arrest them, The police did not prosecute 
them. The Magistrate who inquired into the 
case of Raghunath Singh and Teja bahe 
plaintiffs arrested by issue of a warrant and 
held a joint inquiry prior to commitment in 
their case also: the plaintiffs were discharged 
on 30th December 1919 (Order Exhibit 87), 
and Raghunath Singh and Teja were commit- 
ted to the Court of Session. The Sessions 
Judge issued notice to the plaintiffs to show 
cause why they should not be committed as 
well, but discharged the notice on 27th March 
1920 (Ex 95). In the Sessions Court Raghu- 
nath Singh and Teja retracted their confessions 
(Exhibits 85 and 97) and were acquitted by 
the Sessions Judge on 26th April 1920, When 
Raghunath Singh and Teja retracted their 
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statements in the Sessions Court they both 
alleged that they were tutored by Badri Sah, 
defendant-appellant, to implicate the plaintiffs, 


To complete the history of action in the 
Criminal Courts, details of action taken by the 
plaintiffs to prosecute the defendants under 
section 211, Indian Penal Code, may be 
stated. They applied for sanction which 
was granted by the Magistrate on 14th Sep- 
tember 1920 (Hx. A-5) but revoked as regards 
Badri, appellant, by the Sessions Judge on 6th 
November 1920 (Ex. A-6). After Raghunath 
. had been examined as a witness for the plaint- 
iffs in the Civil Court on 19th December 
1991 the plaintiffs withdrew from his proseou- 
tion on 18th February 1922 (Bx. A-9). The 
present suit was instituted on 9th December 
1920. 

In an action for malicious proseoution the 
plaintiff has to prove :— 

(1) that he was prosecuted by the defend- 
ant ; 

(2) that he was innocent of the charge 
upon which he was tried ; 


(8) that the prosecution was instituted 
against him without any reasonable and pro- 
bable cause ; 


(4) that it was due toa malicious inten- 
tion of the defendant, and nob with a mere 
intention of carrying the law into effect. 


It is difficult to summarize the exact fnd- 
ings of the lower Court, but we think that we 
‘are right in consluding from the judgment 
that in its opinion not only the plaintiffs but 
Raghunath Singh and Teja were innocent of 
the crime, that Badri tutored Raghunath 
Sigeh to repeat the story of his confession 
knowing well that it was false and that Badri 
acted through malice due to long standing 
enmity between him and the plaintiffs. In 
this view of the case no question of reasonable 
and probable cause arises when Badri invented 
a false story of the plaintiffs’ complicity in the 
crime of the murder of Sheo Bakhsh. In our 
opinion the two mein issues in the case are (1) 
whether the plaintiffs have proved themselves 
to be innocent of the charge of murder, and (2) 

whether Badri instigated Raghunath to impli- 
cate the plaintiffs falsely. Before entering 
upon a determination of these issues we desire 
to brush aside the argument of the appellant's 
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learned Counsel that there was no prosecution 
of the plaintiffs directly consequent on’ ithe 
confession of Raghunath Singh, He has 
relied on the reasons given by the Magistrate 
for the issue of warrants against the plaintiffs. 
In his order of discharge the Magistrate 
has noted: “ I examined Musammat Par- 
bati, Mula and Girdhari Lal on the 27th 
October 1919: as the evidence of all these 
three witnesses implicated Balbhaddar Singh 
and Bachehu Singh I issued a warrant 
against them.” It was argued (1) that 
prosecution was ordered by Court and 
not undertaken by the defendant-appellant, 
and (2) that the basis of that prosecution was 
the testimony of three witnesses and not the 
confession of Roghunath Singh, even pre- 
suming that ib was brought about by the 
appellant Badri. Ifa Court takes action as 
the result of prior malicious proceedings 
originated by the defendant, the latter cannot 
escape liability on the excuse that the Court 
had acted of its own motion. Inquiry should 
be aimed at a discoverey whether the Court 
in taking action was or was not influenced by 
the proceedings of the defendant. The 
Magistrate was not examined asa witness in 
this suit on behalf of the defence; and we 
cannot accept'the words quoted aboye toim- 
ply that he had not taken into consideration 
the main basis of the prosecution, which was 
the confession of Raghunath Singh, In our 
opinion the Magistrate's meaning is that the 
testimony of the three witnesses appeared tio 
corroborate the confessions of Raghunath 
Singh and Teja and such corroboration impelled 
him to take action against the plaintiffs. 

In our opinion the plaintiffs have not suo- 
ceeded in proving their innocence of the 
charge of murder. It must be remembered 
that the burden lies on them in this civil 
litigation to prove their innocence; and it is 
not enough for them merely to raise such 
doubts as regards their guilt as were sufficient 
to save them from commitment to the Court 
of Session. The learned Counsel for the 
appellant gave up the theory of the lower 
Court that Raghunath Singh and Teja as 
well as the plaintifis were innocent. His 
theory was that they had actually committed 
the murder. The dead body was buried in 
Raghunath Singh’s house on thee night of 
the 17th September during the absence of his 
father Hazari and on Hazari’s reburn on the 
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20th Raghunath Singh was unable to hide 
the presence of the corpse in the house 
and confessed his guilt to his father. He 
and his father thereupon went for advise to 
Badri who took advantage of the situation to 
induce Raghunath Singh to implicate the 
plaintiffs. Badri held out the hope that 
Raghunath Singh would be made an approver. 
In support of this theory the learned Counsel 
pointed to the testimony of his two witnesses 
Bhikbari (No, 12) and Debi Sahai (No. 14). 
Bhikhari’s statement is as follows +— 


“ One day before the cropse was found I 
saw Raghunath at Badri Sah’s house. I was 
told by my wife that I was wanted at Badri 
Sah's house to help in the kitchen as some 
guests had arrived at Badri Sah's house. When 
I went there Badri Sah and Raghunath Singh 
were not present. At abour 4 gharts after that 
when I went into the house to ask for ghi 
‘I saw Badri and Raghunath sitting under a 
chappar at the entrance to Badri’s house. 
Badri Sah told Raghunath Singh that if he 
did not leave out the names of Balbhaddar 
and Bachchu Singh he would save him.” 


This story sounds improbable ;' it is 
not likey that Badri would have waited 
till next day to take Raghunath Singh 
to the police station if he had known of 
‘the murder on the 19th September, The 
learned Judge of the lower Court has effec- 
tively summed up in his judgment reasons for 
disbelieving this witness. He says:— The 
reason given for which he happened to be at 
the house of Badri at the time is not very 
convincing. He is cultivating plaintiffs’ land. 
His brother was servant of the plaintiffs for 
"soma time. His brother's wife is still em- 
ployed by the plaintiffs to draw water. He 
hes been ejected by Badri from a tank in 
which he sowed waternuts. He was not 
produced to prove this incident in the case 
brought under section 211, Indian Penal Code.” 
No weight can be given to the opinion of the 
learned Judge when in a subsequent part of 
the judgment he relies upon the testimony of 
this witness, The witness Debi Sahai says 
nothing pertinent to the matter of tutoring. 
He deposes to seeing Raghunath Singh at the 
house of Badri on the morning of the 20th 
September. Badri himself admits that Raghu- 
nath Singh and his father spoke to him on the 
morning of the 20th of September, the differ- 
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ence is only as to location, Badri stated that 
this was done outside the house of Bhujarai, It 
will not be difficult to induce a witness to 
depose to a change of place. This knowledge of 
the witness was not brought to light till more 
than two years after the ocourrence. The 
Counsel next argued that Badri’s story that 
Raghunath Singh confessed in the presence of 
Bhujarai and Bharath had been disproved. It 
is true that these witnesses have appeared on 
behalf of the plaintiffs and given a lie to 
Debi. Bhujarai is a cripple and old, and was 
not expected to go to the police station. 
Bharath, however, went to the police station; 
and if the confession was not made in his pre- 
sence by Raghunath Singh in the village no 
reason is apparent why he should have taken 
the trouble of walking three miles to Pasga- 
wan with the party. His statement is that 
about one pahar after sunrise he was sitting 
ata woll in the village when he saw Ragbu- 
nath Singh, Badri Sah and Hazari coming 
from the direction of the village, He accom- 
panied the party ab the request of Hazari. 
He denied having heard the confession of 
Raghunath Singh at bhe house of Bhujarai, He 
is, however, a Thakur and would naturally 
favour the plaintiffs. This witness, however, 
admits that on the way to the police station 
Hazari told him that Bachcha and Balbhaddar 
had got bis son to murder beo Bakhsh, 
There is another important point which falsi- 
fies the testimony of this witness, In the 
police report (Ex. A-1) where Raghunath Singh 
made his confession over again he stated: ‘' My. 
father went and told Badri Sah, who said 
' what relience can there be placed on what 
you say ? Bring Raghunath Singh to Bhujarai’s 
Chaupal and if he says, I will accept.’ Then 
my father took me to Bhujarai’s door ære 
Bhujarai, Bharath Singh and Badri Sah all 
three were sitting, I told them all these 
facts.” Ib will be remembered that this 
report was made at the police station in the 
presence of Bharath Singh and presumably in 
his hearing, Yet there is no note in the report 
that Bharath Singh denied the allegation made 
in the report by Raghunath Singh of his 
having made the confession in the presence of 
Badri, Baharath Singh and Bhujarai. It so 
happens that both Bharath singh and Bhuja- 
rai ave under the influence of the plaintiffs, 
and in consequence they failed to support 
Badri’s statement in the Criminal Courts, 
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Bharath Singh’s brother bas been in the 
plaintiffs’ service for a considerable time, 
Bhujarai tried to minimize his business rela- 
sions with the plaintiffs, but they were dis- 
closed by Bharath Singh who stated  Bhuja- 
rai is the dasaundhi (receiving 1|10th of the 
produce for services rendered) of the plaintiffs, 
of the tenants in the village and ail persons 
in the village including the bantas, He holds 
muaf from the plaintiffs.” Instead of the 
testimony of these two witnesses falsifying 
Badri’s story we have come to the conclusion 
that they have made incorrect stafements to 
help the plaintiffs, 


The Counsel asked what was the motive 
for the plaintiffs to murder Sheo Bakhsh. 
Two motives were alleged (1) that the plaint- 
iffs desired possession of Sheo Baksh’s house, 
and (2) that the plaintiff Bachchu and Raghu- 
nath Singh had an intrigue with Sheo Baksh’s 
wife, The lower Court is mistaken in think- 
ing that Raghunath made no mention of 
the house affairin his confession, In the 
very first sentence of his confession (Hx. A. 3) 
he said:—"Balbhaddar Singh and Bachehu 
Singh said ‘if you kill Sheo Bakhsh we shall 
give you Rs, 500 as reward and we can take 
his house asit is very convenient to us.” 
The intrigue theory is ridiculed for reasons 
that two paramours of a woman would be 
rivals and would not jointly kill the husband, 
and that an uncle would not help his nephew 
in such an immoral object. Such a motive is 
perhaps improbable, but no other motive for 
the murder of Sheo Bakhsh has so far been 
disclosed. Sheo Bakhsh’s mother insists that 
his wife had no intrigue; so even Raghunath 
Singh could not have had that object in killing 
Sheo Bakhsh, yet the plaintiffs’ Counsel him- 

Bi conceded that Raghunath Singh must 
have had a hand in committing the murder. 
Sheo Bakhsh was a strong idle man under 
police surveillance, and may bave given 
umbrage to the plaintiffs in various ways. 


The next argument of the learned Counsel 
was thatif the plaintifis had taken part in 
the murder Raghunath Singh and Teja would 
not bave retracted their confessions in the 
Sessions Court and would not have alleged 
that they were tutored by Badri. There is no 
foree in such an argument, When Raghunath 
Singh and Teja found that they were not 
made approvers the only way open to them 
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to escape a sentence of hanging was to 
retract their confessions. In Raghunath Singh’s 
statement in the Sessions Court (Ex. 85) there 
is one noticeable omission which proves it not 
to be genuine, There can be no question 
that his father took a prominent part in the 
events of the morning of 20th September, yet 
the statement contains no mention whatsoever 
of the part played by his father that morning. 
Teja stated (Ex. 97) that Badri Sah went to 
his house at noon on the 20th September to 
tutor him. Obviously, he has mentioned'the 
time at random, and has been caught in 
fixing upon a time which is not probable. 
The report was made by Raghunath at noon 
and Badri was present at the police station at 
the time. The party must have left the 
village, which is three miles from the police 
station, before 11 a. M, Badri stated that he 
reached the village on his return from the 
police station after the Sub-Inspector had 
arrived there; and the Sub-Inspector has also 
stated that Badri appeared before him after 
he had recorded some statements. I will 
be noticed that in this statement Toja 
omits all mention of his statement to 
the police. He has denied fetching Sheo 
Bakhsh to the house of Raghunath Singh 
onthe night of the 17th; this is certain- 
ly false as is apparent from the fact 
that from the very beginning Musammat 
Parbati, mother of Sheo Bakhsh (D. W, 3), 
has asserted that Teja fetched her son from 
her house that night. In the lower Court 
Raghunath. Singh adhered to his confession, 
He was produced as a witness on behalf of the 
plaintiffs. It was argued by the plaintiffs’ 
learned Counsel here that the plaintiffs were 
cheated into the belief that Raghunath would 
fell the truth and expose Badri’s tutoring, It 
appears, however, from the lower Court’s 
judgment that the plaintiffs did not expcet 
from Raghunath Singha statement other than 
what he actually made. Raghunath must 
have fulfilled the plaintiffs’ expectations be- 
cause the plaintiffs withdrew from his pro- 
Becution subsequent fo his statement. The 
lower Court observes with reference to Teja’s 
testimony : “ He is oultivating fields of Mohan 
Singh who is the sister’s son of one of the 
plaintiffs, Defendant has attempted to show 
that Teja had left the village and has been re- 
cently brought over again by the plaintiffs’ 
who have thus ingratiated themselves in hig 
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favour to obtained his evidence. While this 
attempt of the defendant has failed there are 
ample reasons for the view that Teja, if he 
would be partial to anybody, would be partial 
to the plaintiffs and not to the defendant with 
whom no connection whatever is shown.” The 
learned Judge concludes by saying that Teja’s 
statement must be accepted with very great 
caution. 


There is thus neither direct nor circumstan- 
tial evidence to lead to the inference of the 
plaintiffs’ innocence. On the other hand, 
there is oause for suspicion that they were 
guilty, At the time of the occurrence Raghu- 
nath Singh was 18 and Teja 16 and one 
of them a nao. We quite agree with the obser- 
vation of Sheo Bakhsh’s mother that these 
two boys could not have killed Sheo Bakhsh, 
who was a wrestler, even if they got him at a 
disadvantage, without disturbing the neighbour- 
hood. There is every reason to suppose that 
the boys were helped by maturer men, They 
had accomplices and Raghnath Singh has 
asserted throughout, except ‘once in the Ses- 
sions Court when sucha statement would 
have resulted in his hanging, that the accom- 
plices were the plaintiffs. Immediately after 
the night of the 17th, the plaintiffs disappeared 
from the village, thcugh Balbhaddar was 
headman of the village. The Sub-Inspector 
has deposed that they never turned up during 
the police investigation, and when the Court 
issued a warrant they were nob arrested but 
appeared in Court on 17th November 1919. 
We hold that the plaintiffs have failed to 
prove their innocence of the crima. 


Instigation by Badri is said fo be proved 
fromBadri’s conduct. The shifting manner in 
which he gave evidence created a very bad im- 
pression on the Judge of the lower Court. It is, 
however, well known that litigants will never 
adopt a straightforward attitude, and do consi- 
derable harm te themselves by prevarication 
and attempt at denying well established facts. 
He minimized the bitter enmity between him- 
self and the plaintiffs, and he tried to make 
out that he was reluctant to accompany 
Raghunath and Hazari to the police station, 
that he took no interest in collecting pro- 
Beaution evidence for the case and that money 
was lent to Raghunath Singh for his defence 
by his nephew and not by bhim, when in rea- 
lity he and his nephew are joint. Such 
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demeanour and behaviour, however, do not by 
themselves prove that he instigated Raghu- 
nath Singh, though they would be circum- 
stances to raise a presumption of such an 
instigation if he had an opportunity to that 
end, The two issues of the plaintiffs’ 
innocence and Badri’s tutoring run into each 
other and this has led the plaintiffs’ learned 
Counsel to advance an ingenious theory He 
argued that when the plaintiffs’ innocence was 
proved it must be presumed that Raghu- 
nath was tutored to implicate them, and the 
inevitable conclusion would be that the 
tutoring was done by Badri. One need not 
cavil at the conclusion that we have already 
shown the premises of the plaintiffs’ innocence 
is'‘wrong, The learned Counsel pointed out that 
Badri’s story of Raghunath Singh having made 
@ confession in the presence of Bhujarai and 
Bharath was disproved, that he accompanied 
Raghunath to the police station, that he was 
the first to give evidence to the police, that 
he went inside Parbati’s house, after Parbati 
made a statement to the Sub-Inspector (this is 
deposed to by the Sub-Inspector), that he 
denied the facts of his nephew Chhedi accom- 
panying Ragbunath Singh’s mother to Court 
during the criminal proceedings, though this 
is admitted by her, and of his lending money 
to Raghunath for his defence, that the pleader 
engaged by Raghunath Singh during criminal 
proceedings and by him in the Civil Court 
below was thé same gentleman and that he 
attended all the hearings during the criminal 
Trial, We do not agree that Badri’s story 
of the confession having been made in the 
presence of Bhujarai and Bharath has been 
disproved; his going inside Parbati’s house on 
206th September was an incident deposed 
to by the Sub-Inspector more than two yayi 
after the event; and we are not prepared “Yo 
trust the Sub-Inspesctor’s memory. Nor is 
the precise significance of the incident itself 
particularly apparent, The other incidents 
prove Badri’s interest in the prosecution, but 
do not indicate that he tutored Raghunath 
Singh. The other circumstances alluded to 
on behalf of the plaintiffs were the positive 
evidence of Teja in the lower Court that be 
was tutored by Badri, the statements of Teja 
and Raghunath Singh before the Sessions 
Judge, and the testimoney of the two witness- 
es Bhikhari and Debi Sahai. All these points 
we have considered in detail above and haye 
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refused to rely on them as proving the plaint- 
iffs’ innocence, Thay do not prove tutoring 
by Badri either, 


We have not entered into details of long 
standing and bitter enmity between Badri and 
the plaintiff. Itisa circumstance we have 
borne in mind in weighing the evidence pro- 
duced by the plaintffs. The enmity may have 
led Badri to interast himself in the criminal 
proceedings, in order to get rid of his ene- 
mies, and not from asense of helping 
<. the cause of justice, There would be malice 
for maligious prosecution if the plaintiffs had 
been innocent and the defendant had falsely 
prosecuted them. By itself malice is not 
actionable. 


The plaintiffs’ learned Counsel picked out 
one sentence from Badri’s statement and took 
it as an admission on Badri’s part that he had 
no reasonable and probable cause for helping 
in the criminal proceedings, His words were : 
“I cannot say, and it wasnot my belief, that 
Bachchu and Raghunath Singh killed Sheo 
Bakhsh in concert because both of them 
were in illegal conneotion with his wife.” 
(Printed record p. 88 £) It was sought to 
interpret these words into a belief of Badri 
that Bachchu and Raghunath were innocent. 
The real meaning is that he did not accept the 
motive of the murder to be the joint intrigue 
of Bachchu and Raghunath with the wife of 
Sheo Bakhsh. Later on, Badri stated definitely: 
“I believed Raghunath to have been making 
a true statement about the murder and 
about the plaintiffs having participated 
in it and, therefore, I went to the Thana 
at the time the report was made.” We 

e not understood what the learned 
Jidge means by the following observations in 
deciding issue No. 2:—" The learned Pleader 
for the defendant has, however, admitted that 
instigation under the cireumstances of the pre- 
sent case would be actionable and would be 
governed by the same principles of law as 
malicious prosecution even if if is nob that 
wrong itself as commonly known.” If the ob- 
servations mean that Badri would be liable to 
damages, even if he was held not to be guilty 
of malicious prosecution, we do not agree, The 
plaintiff’s learned Counsel Mr. Sen admitted 
that it was nob possible to ‘take up any such 
position. 
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We hold that the plaintiffs have failed to 
prove their innocence or that they were 
prosecuted by the defendant Badri by instigat- 
ing Raghunath to implicate the plaintiffs. The 
plaintiffs’ suit, therefore, ought to have failed, 


To make this judgment complete we may 
say a word about the damages. The plaint- 
iffs gave details in List A under different 
heads of damages sustained by them to the 
amount of Rs. 18,726 and sued for Rs. 10,000 
out of that sum. It was argued that the plaint- 
iffs must be considered to have relinquished 
their claim in that proportion under every 
head. Such an inference does not necessarily 
follow. We think that the plaintiffs were 
entitled to prove damages up to a sum of 
Rs, 10,000. They have been allowed Rs. 2,126 
under heads 3 to 12 correstly. The other 
items allowed by the lower Court are :-— 


18. Mental anguish ... Rs. 5,000, 
19. Physical pain wo n 87A 
20, Disgrace and contempt... ,, 9,000. 


The plaintiff Balbhaddar himself has not 
described what his mental anguish was. He de- 
posed that his brother, who is nota party to 
this suit, lost his senses, but did not allege that 
he himself did. No physical pain is alleged any- 
where in his statement. As to disgrace 
and contempt his statement was ‘No relation 
of mine said to me that I was lowered in 
his estimation on account of this case,’ No- 
body expressed fo me that I was lowered in 
dignity on account of anything done to me in 
the case. Except that I would take it highly 
derogatory to a person of my position and 
brotherhood to be handcuffed, there is no 
reason for my saying that I was lowered in 
the estimation of my brotherhood.” He 
alleges that he was handcuffed for a few 
minutes in the Court of Session between his 
arrest and release on bail, This story has not 
been supported by any reliable evidence, We 
are of opinion that the plaintiffs were not 
entitled to any damages in excess of Rs. 2.126. 

In the result we discharge the decree of the 
lower Court and dismiss the plaintiffs’ suit 
with costs of both the Courts. 

N. H. Appeal allowed, 
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RUSTOMJER HEERJIBHAI V. COWASJEE DADABHAT 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL APPEAL No. 59 0F 1923, 
January 28, 1924, 


Present: —Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Shah. 


RUSTOMJEE HEERJIBHAI—DEFENDANT 
-—APPELLANT 


VETSUS 


COWASJEE DADABHAT —PUAINTIFF— 
RESPONDENT. 

Practice—Original Side—Costs to several respondenta 
Order, meaning of. 

Where, on the Original Side, more parbles than one 
-appear as defendants, or respondents, and the decree 
or order direots payment of the defendants or respon- 
dents’ costs by the plaintiff or appellant. the order 
must be taken to mean that the losing party should 
only pay one set.of costs to be divided amongst the 
successful parties. If the latter appear separately 
and want separate sets of costs, an application must 
be made on their behalf at the time when judgment 
is delivered for separate sets of costs, and an order 
obtained to that effect. 


Mr. M.O. Setalvad, for the Appellant. 
Mr. Kanga, for the Respondent, 
JUDGMENT .—This was an originating 


summons filed by one trustee against his co- 
trustees for the determination of the following 
question :— 


- “Whether the defendants should not be 

- ordered to execute a deed of appointment ap- 

_ pointing Dinshaw D. Romer as a trustee of the 

- premises mentioned in the deed of declaration, 

* dated June 6, 1919, referred to in the plaint 

in place and stead of Cowasjea Maneckjee 
Rustomjee, deceased.” 


At the hearing of the summons the second 
defendant was absent, while Counsel appeared 
for the plaintiff, the first and third defendants 
respectively, The answer to the question was 
that the defendants were bound to execute a 
deed of appointment, The costs of plaintiff 
and third defendant as between Attorney and 
client were fo come out of trust funds, and 
the first defendant was directed to bear his 
own costs. 

From tbat judgment the Srst defendant 
appealed. He made the plaintiff and the 
second and third defendants respondents, At 
the hearing of the appeal the second defendant 
was absent while separate Counsel appeared 
for the plaintiff and the third defendant, The 
appeal was dismissed with costs. 


No application was made to the Court af 
that time to ascertain whether separate sets of 
costs were allowed to the plaintiff-respondent 
and the third defendant-respondent. The 
draft decree was drawn up. The first and the 
third respondents appeared by one set of 
attorneys, and in the draft it was directed 
that the appellant should pay the costs of 
the first and the third respondents of the 
appeal. The appellant objected and altered 
the draft, so that it contained a direction that 
the appellant should only pay one set of costs 
to the respondents, 


In consequence of that dispute, the suit has 
been set down before us for speaking to the 
minutes of the decree. We have been told 
by Counsel for the ‘respondents that it has 
been the practice on the Original Side of this 
Court to construe an order or decree ina 
suit where more than one party appears as 
defendant or respondent, directing payment of 
the defendants’ cr respondents, each by the 
plaintiff or appellant, as meaning that each 
defendant or respondent appearing is entitled to 
costs from the losing party. I and my learned 
brother are not aware of such a practice, and 
no authority has been cited before us in which 
such a practice has been confirmed by a 
dceision of this Court. We think that when 
such parties appear separately then an 
application should be made at the time when . 
judgment is delivered in their favour with 
costs for- separate sets of costs. That is the 
invariable practice on the Appellate Side, and 
unless such an application is made an order 
like the one which has been made in this 
appeal must be taken as meaning that the 
losing party should only pay one get of costs 
to be divided amongst the successful parti--, 
In any event, it is certain that if the rospo <- 
ents had applied for separate sets of costs we 
would not have allowed them. There was 
no necessity whatever for separate appear- 
ances on behalf of the ‘plaintiff and the third 
defendant. ‘Therefore, the decrea will be 
settled as alfered by the appellant, 


No order for costs. Order accordingly. 


Attorneys, for the Appellant : Messrs, 
Wadia, Gandhy & Co. 

Attorneys, for the Respondents : Messrs, 
Merwanji,;Kola £ Co, 
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MA HMON v. MAUNG TIN KAUK 
RANGOON HIGH COURT. 


sPnotai SECOND CIVIL ‘APPEAL No, 155 oF 


October 16, 1923. 


Present :-—Mr, Justice Heald and Mr. Justice 
Lentaigne. 


MA HMON—DEFENDANT—APPELLANT 
versus 


MAUNG TIN KAUK—PLAINTIFF— 
RESPONDENT, 


Burmese Buddhist Law—-Ex parte divorce— Parties 
previously married. 


Where parties to a Burmese Budhhist marriage have 
been previously 1 married, there is no right of divorce 
at the mere caprice of one party against, the will of 
the other party and without proof of misconduct or 
default on the part of the other party. 


Case-law reviewed, 


Semble._The law is the same in the oase of parties 
who have not been previously married, 


Appeal against the decree of the District 
Court, Toungoo, in Civil Appeal No. 20 of 
1922, 


Mr, Lambert, for the Appellant. 
Mr. Hatkar, for the Respondent, 


FACTS.— The facts of the case are fully 
set out in the following preliminary order of 
Heald, J. :— 


“ Respondent sued for divorce from appellant 
on the grounds that she was grossly disobe- 
dient, that she had joined the Young Women’s 
Buddhist Association without his consent, that 
she had attended a conference of that Associa- 
tion and made speeches, that she had taken part 
in politics in defiance of his wishes and in order 
to injure him as a Government servant, and that 
she had falsely charged him with being a mem- 
ber of the Young Men’s Buddhist Association 
when he had actually resigned his membership 
of that Association. He said that he was 
willing to forego any claim to share in the 
joint property and that he undertook to pay 
the joint debts. 


“Both the parties had been married before, 
1 089 
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“ The Trial Court regarded respondent's suit 
as a claim to divoree on the ground of mis- 
conduct on the part of the wife, with an 
alternative claim fo divorce on the ground 
that a Burman Buddhist husband is entitled 
to divorce his wife at any time against her 
will and without proving any fault on her 
part, if he surrenders all the joint property 
and pays the joint debts, 


"As for the first of these claims, the learned 
Judge held that no misconduct sufficient under 
Burmese Buddhist Law to justify the divorce 
of a wife was proved, and on the alternative 
claim, he found that such a right is not re- 
cognised in Lower Burma. He accordingly 
dismissed respondent's suit. 


“ Respondent appealed and the learned Judge 
in the District Court came to the conclusion 
that appellant's attendance at meetings against 
the wish of her husband and her neglect of his 
comfort amounted to misconduct sufficient in 
Burmese Buddhist Law to justify divorce, and 
accordingly gave respondent a decree for 
divorce on condition that he paid the joint 
debts and the costs of the suit and gave up 
the jointly acquired property, 

" Appellant now comes to this Court in 
second appeal on the ground that respondent 
failed to establish any sufficient grounds for 
divorce under Burmese Buddhist Law. 


“ Th appears that in October 1921 appellant 
obtained an order for maintenance against 
respondent, who had left her, and very shortly 
afterwards respondent filed this suit for 
divorce. 


“The grounds which he set outin his plaint 
seem prima facie to be insufficient to justify 
divorce for misconduct, and if seems clear 
that respondent himself regarded them as 
inadequate for such a divorce since he did not 
claim the penalty for a divorce for miscon- 
duot and did not glaim even a divorce ‘as by 
mutual consent,’ which a Burman Buddhist 
is held to be entitled to claim on proof of 
less serious misconduct than that required for 
divoree for misconduct. 


“It appears, however, that the learned 
Judge who admitted the appeal in this 
Court desired to bear agrumeni on the 
question whether or not in Burmese Buddhist 
Law either party fo a marriage is entitled 
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to divorce the other without that other's 
consent and without proving any fault, 
provided that the claimant relinquishes all 
rights in respect of jointly acquired property ; 
and if would. seem that he was of opinion that 
the rulings which have been regarded as 
settling the law .on this subject in Lower 
Burma since 1886 ought to be re-considered in 
the light of the more recent rulings on the 
same subject in Upper Burma, 


“Th is clearly desirable that what is 
recognised by the Courts as Burmese Bud- 
dhist Law should be the same in both parts of 
the Province, particularly where that law is 
based on precisely the same texts and where 
if concerns so important a matter as the 
dissolution of marriage, and as the High Court 
now represents both the Chief Court of Lower 
Burma and the Judicial Commissioner of 
Upper Burma, whose rulings have been in 
conflict, it is time that an authoritative judi- 
cial decision binding in both Lower and Upper 
Burma should be given. 


“The question of a Burman Buddhist’s 
right to divorce without proof of misconduct 
was considered in Lower Burma in the case 
of Nga Nwe v. Mi Su Ma (1), and the Court 
found that there is no right of divorce on 
mere caprice in a Burman Buddhist husband 
or wife. That ruling was considered in the 
case of Maung So Min v. Ma Ta(2) and the 
decision in it was affirmed in the case of Mi 
Pa Du v. Maung Shwe Bauk (8) and until 
recently was regarded as settling the law on 
the subject in Lower Burma, 


" In Upper Burma some doubt was cast on 
the Lower Burma ruling in the case of Maung 
Shwe Lon v. Ma Nowe U (4) and in the case 
of Mi Kin Lat v. Nga Ba So (5) the matter 
was considered at length and it was held 
that a Burman -Buddhist husband or wife 
may sue and obtain a divorce on condition of 
surrendering all the joint property and paying 
the joint debts and the costes of litigation, even 
when the other party is without fault and 
does not consent, 


(1) S.J. L. B. 891. 
(2) S.J. L. B. 610. 
‘+ (8) 8. 3.6L. B. 807. - 
(4) (1902) 9 Cham. Toone L. O, 177. | 
(5) 2U. B. R. (1904-06.) Bud. Law Divorce, 8 
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“ Recently, in Lower Burma there has been 
a tendency to'doubt the correctness of tha 
ruling in Nga Nwe v. Mi Su Ma (1), and to re- 
gard the Upper Burma decision as correct. The 
Upper Burma ruling was mentioned in Po Han 
v. Ma Talok (6) without disapproval, and there 
is a passage in Mi Ah Pu Ma v. Mi Hnin Zi 
U (7) which seems to recognize a right to 
divorce without fault and without the consent - 
of the party tobe divorced, while in Ma 
Thein Mya v. Maung Tun Hla (8) a Single 
Judge of the Chief Court expressly accepted 
the Upper Burma ruling as good law and 
refused to follow the Lower Burma case of 
Mi Pa Du v, Maung Shwe Bauk (9), 


“ Under these circumstances, it seems desir- 
able that an authoritative decision on the sub- 
ject should be given and, under the provisions 
of Rule 1 (28) of the rules framed by this Court 
under section 108 (1) of the Government of 
India Act, 1915 (Notification No. 10, General, 
dated the 18th December 1922), I hold that 
questions of an importance not represented by 
the value of the subject-matter of the suit are 
involved in this appeal, and I submit the 
appeal to the Chief Justice fo be heard and 
determined by a Bench or a Full Bench as 
the Chief Justice may determine,” 


JUDGMENT. 


Lentaigne, J.—This is an appeal against 
the judgment and decree of the District 
Court of Toungoo, reversing the decree of the 
Township Court of Toungoo, and granting 
plaintiff-respondent a decree for divorce, 


The parties are Burmese Buddhists; and 
the plaintiff-respondent instituted his suit 
against the appellant, alleging that appellant 
was a grossly disobedient wife ; that, having 
no love for plaintiff, she took part in political 
movements out of vengeance and in a manner 
likely to be detrimental to plaintiff and in 
defiance of the express wishes of the plaintiff ; 
that she had failed to look after the com- 
forts of the plaintiff and when his health 
was in a critical condition, she left him 


(6) 20 Ind. Cas. 674; 6 Bur. L T, 184 ;.7 L. B. R. 
79. 


(7) 28 Ind. Gas 948; 7 Bur. D. T, 88. 
(8) 69 Ind. Oas. 980 ; 11 L. B. R. 885 ; (1923) A. I. 
R. (B.) 86. 
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and went to Rangoon; and the plaintiff then 
expressed his willingness to forego his share of 
the joint property and to pay the joint debts, 
and prayed for a dissolution of his marriage 
with costs, The appellant filed a written 
statement, disputing many of the aver- 
ments of the plaint, and alleging that there 
is no joint property, that plaintiff had deserted 
her and had instituted the suitin order to 
avoid the payment of maintenance which he 
had been ordered to pay her; and she stated 
that his plaint alleged no grounds for a divorce, 
according to Burmese Buddhist Law and 
disclosed no cause of action. 

The Trial Court held, firstly, that if there 
was no defaulton the defendant's part, the 
plaintiff was not entitled to claim a divorce 
against the wishes of defendant by foregoing 
his share in'the joint property and that the 
decision of Judicial Commissioner of Upper 
Burma discussed below, which recognised 
such right of divorce, was not binding, because 
fhe Lower Burma Courts had decided against 
such right of divorce ; and, secondly, on the 
questions of default justifying a divorce, the 
Trial Court decided various issues in favour of 
the defendants and held that the single infrac- 
tion of duty, by reason of defendant going 
to Rangoon when her husband was ill, was 
not sufficient ground for divorce, and dismissed 
the suit which costs. 

The learned Judge of the District Court 
reversed that decision, and held that the 
defendant had neglected her duty to look after 
the comforts of her husband and liad attended 
political meetings against the wishes of her 
husband, and that, though defendant had 
not thought that her attendance at political 
meetings would be detrimental to her husband’s 
interests, her conduct was reprehensible ; and 
he reversed the decree of the Trial Court and 
granted plaintiff-respondent a decree for a 
divorce on his paying the joint debts and 
foregoing the jointly acquired property and 
bearing the costs of suit, 

The present appeal is against that de- 
cision, and I am of opinion that the only 
question which really arises in the ease 
is the legal question whether one party 
of a Burmese Buddhist marriage has the 
right to insist on a divorco against the will of 
the other party and without proof or the 
misconduct of default of the other party, 
under the penalty of paying the costs of the 
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suit and all joint debts; and foregoing all 
claims to the joint property of the marriage, 

Prior to the year 1886, there were some 
decisions of the Court of the Recorder of 
Rangoon, refusing to grant decrees for restitu- 
tion of conjugal rights as between Buddhists 
on the assumption that either party had the 
tight to divorce the other on mere caprice and 
that consequently a decree for restitution 
of conjugal rights would be nugatory. In the 
year 1886, the question whether a suit for 
restitution of conjugal rights would lie as bet- 
ween Burmese Buddhists, was referred to the 
Special Court consisting of the Recorder 
of Rangoon and the Judicial Commis- 
sioner of Lower Burma in the case of 
Nga Nwe v. Mi Su Ma (1), and it was held 
that such a suit for restitution of conjugal 
tights would lie and that there is no 
right of divorce on the mere caprice of a Bur- 
mese Buddhist husband or wife. This decision 
was followed in 1891 by a decision of the 
Judicial Commissioner of Lower Burma who 
refused to grant such a divorce in the case of 
Mi Pa Du v. Maung Shwe Bauk (3), and again 
in 1892 by the High Court at Caleutita in a 
reference from the Recorder of Rangoon in 
the case of Maung So Min v, Ma Ta (2), where 
the Court also refused to grant such a divorce. 
The decision of the question that there is no 
right of divorce on the mere caprice of one 
party was no doubt obiter in the first case, 
but that criticism does not arise in respect of 
the two latter decisions, 

In 1918, Parlett, J., as a Single Judge of the 
Chief Court, Lower Burma, followed these deci- 
sionsin the case of Maung Kyaw Yan v. Ma Nyo 
U (9), and apparently the above decisions were 
not overruled in Lower Burma up to the 
beginning of the year 1922, but in that year, 
a Single Judge of the Chief Court sitting alone 
took a different view and allowed such a 
divorae in a oase discussed below. 

In Upper Burma in 1876 a doubt was 
thrown on the correctness of the Lower Bur- 
ma decisions by a remark which was obiter in 
the decision of Mi Gyan v. Su Wa (10); but the 
decision in that case, that a suit is not main- 
tainable for a divorce only without also seek- 
ing a partition of property, cannot now be 
treated as an accurate statement of the law, 
having regard to the decision of *the Privy 


(9); 98 Ind. Cas. 880; 7 Bur. L. T. 16, 
(10) 120. B. R. (1897) 28. 
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Council in the case of Maung Pe v. Lon Ma 
Gale (11), In 1902 a doubt was again ez- 
pressed in Upper Burma as an obiter in the 
decision in Maung Shwe Lon v. Ma Ngwe U 
(4), but that decision was apparently only 
following the above decision of 1897 on the 
question asto the supposed necessity for a 
prayer for partition of property as part of the 
prayor for a divorce. In 1905, however, in 
the decision in Mi Kin Lat v. Nga Ba So (5). 
Mr, Shaw, afterwards Sir George Shaw, entered 
into an elaborate discussion of the question 
and, disagreeing with the Lower Burma deci- 
sions, expressly held that a Burmese Buddhist 
husband or wife may sue and obtain a divorce 
on condition of surrendering all the joint prop- 
erty and paying the joint debts and the costs 
of litigation, when the other party is without 
fault and does not consent, This decision 
points out certain weak points in the Lower 
Burma decisions, and, as Sir George Shaw 
had a far greater experience of the condition 
in Burma and presumbly a far better know- 
ledge of the Burmese language than the 
Judges who had previously decided the ques- 
tion in Lower Burma, great weight should be 
attached to his opinion, 

The decision of the Special Court in 1886 
was based partly on a discussion of the varj- 
ous passages inthe Manukye, other than the 
disputed passage in Book 12, Chapter 3, and 
after such discussion, MacEwen, J., on page 
393, sums up the result of his investigation as 
follows :— " It seems to me all these passages 
indicate that a divorce cannot be had at the 
mere will of either party. In certain cases 
and under particular circumstances the parties 
must wait for the stipulated time, in each 
case, before he or she is free to marry again ; 
and in other cases there must be a nuptial 
offence or fault before the marriage tie can be 
broken,” Secondly, he discusses the disput- 
ed passage in Chapter 3 of Book 12 
containing the word kanmasat and gives the 
explanation of Dr. Forchchammer, the learned 
Professor of Pali, which had been reproduced 
in Mr, Jardine’s Notes, and apparently comes 
to the conclusion that the provisions can only 
apply in cases where there is some serious 
misdeed, such as matricide, patricide, killing, 

(11) 11Ind. Cas. 497 ; 6 L. B. R. 18 ; 15 0. W. N. 
T63 ; 8 A. É. J. 789 ; 13 Bom. L. R 464 ; 140. L. J. 


15 ; (1911) 2 M. W. N. 897; 4 Bur. L. T. 153 ; 38 C. 
629 ; 10 M. L. T. 479; 38 I. A. 140 (P. G.). 
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stealing, shedding the blood of a Buddha or a 
rahan, heresy or adultery. It appears to be 
generally recognised that Sir George Shaw 
was correct in pointing out that there would 
be a fault in such cases, and that the provision 
in question, which expressly refers to a case 
where there is no fault on the part of the 
spouse who does not want the divorce, cannot 
be explained inthe manner approved by Dr. 
Forchchammer and by Mr Jardine and 
accepted as one of the grounds for the Lower 
Burma decisions. Sir George Shaw also 
appears to be correct in his attack on 
Mr, Jardine’s denial of the right to “ea parte” 
divorce, where he shows that there is clearly 
a right of divorcee for misconduct against the 
will of such other party. This contention, 
however, that there is nothing inconsistent 
between such divorce for misconduct and the 
"ex parte” right to divores without proof of 
misconduct on payment of a penalty, may be 
a good reply to any contention based on an 
erroneous use of the most inaccurate berm 
“ ew parte ” divorce, but it does not appear to 
be a good answer to the first contention of 
MacEwen, J., based on his survey of the other 
passag3s of the Manukye. If Mr. Jardine had 
described the alleged right of divorce as a 
kanmasat divorce, instead of deseribing it by 
the incorrect and obviously inaccurate term 
"ex-parte" divorce this criticism would have 
had less foree, though Sir George Shaw’s 
other remark that the word kanmasat does 
not occur in the other Dhammatyats would 
require special consideration, But the pre- 
eminent position now accorded to the Manuwkye 
as an authority should not be overlooked and 
is probably a sufficient answer fo his last point 
[see Ma Hnin Bwin v. U Shwe Gon (12)], 

Sir George Shaw’s criticism of certain 
points of the Lower Burma decisions, though 
correct in certain respects, does not appear, 
therefore, to be a complete answer to the 
other points of the earlier decisions ; and for 
other reasons also, it does not convince me - 
that Sir George Shaw is correct in his decision 
that there is a right of divorce on mere caprice 
and against the will of the other party. If the 
entire subject of the dispute is considered 
broadly, certain points appear to stand 

(12) 28 Ind. Cas. 438; 8 L. B. R.1;7 Bur. L. T. 
105; 16 Bom. L R. 377;27 M. L. J. 41; 18 0. W. N. 


1121; 16 M. L T. 142 ; 200. L. J. 264; 410. 887;1 
L. W. 914 ; (1914) M. W. N. 449 ; 41 I. A. 121, (P. C.). 
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oub which should tend to raise doubts as 
to the corrrectness of Sir George Shaw's 
decision in this latter respect. It is notice- 
able that the question first appears to have 
arisen in Lower Burma, not in consequence of 
any claim for such a divorce but, as a point 
raised as a defence against a suit for restitution 
of conjugal rights. It is likewise noticeable 
that in Upper Burma also the point was not 
raised in the first instance by any claim for 
such a divorce but was part of an argument 
on & question as to whether there could be a 
guit for divorce without joining a claim for 
partition, I is further noticeable that though 
claims for a divorce at the mere caprice of one 
party subsequently arose and possibly in con- 
sequence of the obiter remarks in tho earlier 
cases, the number of such claims bas been ex- 
tremely few. It is likewise noticeable that the 
first discussion of the question as an obiterin 
Upper Burma for the purpose of showing that 
there could not be a suit for divoree without 
joining the olaim for partition resulted in the in- 
consequent decision that there could neverthe- 
less be such a suit without joining such claim 
if the party claiming the divorce abandoned 
all claim to partition, eto., as an exception 
from the supposed rule; and that the sup- 
posed rule has since also been found to be 
incorrect on other grounds under the rules 
applicable fo procedure in the Courts. 


This inadequacy of the Upper Burma, deci- 
sion suggests another question whether an- 
other avenue for the avoidance of the excep- 
tion tothe supposed rule raised in Upper 
Burma was not also open; and whether 
this other avenue has been fully disouss- 
ed and explored. I notice that in Richard- 
son's translation of the Manukye, he general- 
ly uses the English word “seperation ” 
instead of the word ." divorce” in the 
vast majority of cases, whilst he some- 
times uses the word “ divorce.” Assuming 
that the same word was used throughout, it 
becomes obvious that the Burmese language 
is subject to the defect that it has not adequ- 
ate words to denote the exact defference 
between “separation” and “divorce,” though 
the mere separation or absence of one party 
admittedly does not necessarily imply a di- 
vorce, This raises the question whether it is 
possible that the kanmasat passage now in 


, question was not intended to refer at all to a- 
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completed divorce, bub merely to a separation 
which might or might not resultin a divorce 
after the requisite period had passed or other 
additional aspect had intervened, so as to justify 
or effect a complete divorce, If such a construc- 
tion were possible, the penalty provision, 
whether regarded as a relinquishment of the 
joint property, eto., or as a payment of kobo, 
might really be only a provision in the shape 
of a provision for the maintenance of the 
other party during the intervening period 
until there should be either a reconciliation or 
a completed: divorce. It seems to me that 
this is a question which should have been 
thoroughly considered in the discussion, but as 
I have no claims to be an expert in either 
Burmese or Pali, I must hesitate to form any 
definite opinion on the result of such an 
investigation. I may point out, however, that 
it is noticeable that in Chapter 3 of Book 
XXIL of the Manukye the question of divorce 
by mutual consent is also provided for and 
the Dhammathat expressly states that in such 
a case of divorcee by mutual consent, the wife 
shall not have the power to prevent the 
husband taking another wife, and that the 
husband shall not have the power to prevent 
the wife taking another husband, whilst there 
is such provision in the case of the kanmasat 
passage, buf as the same remark also 
applies to the cases subsequently discussed, 
I doubt whether any significance can ba 
attached to the omission. 


The idea underlying “kanmasat” asa ground 
for separation or divorce is not theonly in- 
stance in which the idea of destiny or anticipa 
ted ill luck or misfortuneis recognised as a 
motive acting on the Burmese minds in connec- 
tion with their marriage relations, because 
it is also an underlving idea in the joby nanbye 
divorce, or rather so-called divorce, where the 
femporary sepration is effected by the consent 
of both parties, and is notin fact a divorce in 
the legal meaning of the term, If the kan- 
masat divorce or separation could be regarded 
as a similar separation or even as a so-called 
divorce, though at the will of only one party, 
there would be more similarity between the 
two classes of cases, and it would not in fact 
amount to a legal divorce. 


Assuming, on the other hand, thatthe kana- 


masat passage does contemplate a completed 
divorce in the legal meaning of the term 
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“divorce,” I would hold thab the Courts are 
not justified in completely ignoring the word 
Kanmasat as having no operation at all; and 
this ignoring of the term is in effect a neces- 
sary part of the construction adopted by Sir 
George Shaw. Of course, it may be difficult 
to fix on the exact test for establishing in 
what cases the Courts would be justified in 
holding that the evidence would establish the 
necessary requisite that “ the destinies of the 
parties are not cast together,” but that 
difficulty does not justify the Court in refus- 
ing to give some force to the term. 


In 1922 this decision of Sir George Shaw 
has been followed for the first time in Lower 
Burma by the decision of a Single Judge of the 
late Chief Court in the case of Ma Thein Mya 
y. Maung Tun Hla (8), in which the learned 
Judge dissented from the previous Lower 
Burma, decisions quoted above, but there 
appears to be a misapprehension in this deci- 
sion as fo the meaning of certain remarks of 
Sir Daniel Twomey in Mi Ah Pu Ma v. Mi 
Hmn Zi U (T), in so far as such remarks are 
relied on as a recognition of the right of a 
wife to insist on a divorce, where there has 
been no fault on her busband’s part, on re- 
signing all claim to the joint property, This 
construction “of that decision overlooks the 
force of the finding that “ Mi Tun Kra Pu 
brought her husband’s consent to the divorce,” 
in the second line of page 84 of the report of 
that case. Consequently, the divorce in that 
case was apparently regarded by Sir Daniel 
Twomey as a divorce by mutual consent, 
though by agreement the ordinary rule as to 
equal division of property was abandoned; and 
the subsequent remark of Sir Daniel Twomey 
was not an approval of the Upper Burma 
decisions, but an agrument that the wife's 
only course was to obtain her husband's con- 
sont in that way. 


It is unnecessary to refer to the other deci- 
sions discussing the question whether a claim 
for a partition is a necessary part of a claim 
for a divorce, as the above remarks on the 
earlier decisions will equally apply to the later 
decisions, and the point now in question did 
not receive detailed consideration in any of 
the later pases. 


The question then arises whether this 
decision of 1922 and the decision of Sir George 
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Shaw in Upper Burma of 1905 are sufficient 
grounds for reversing the previous line of 
decisions in Lower Burma, or whether these 
two decisions should be dissented from in 
order that the Jaw in Upper and Lower 
Burma should be brought into line, as both 
parts ofthe province are now under the 
jurisdiction of this Court. It should be re- 
collected that the importance of the question 
is not limited to the few eases specified above, 
because there are also numerous cases in 
which maintenance orders are obtained against 
husbands and very often in the case of marriag- 
es where there is probably little or no jointly 
acquired property, and in which the monthly 
earnings of the husband would bs his sole 
means of livelihood. 


The points in question appear to cover a 
number of these cases also, In the case now 
under appeal and in the case decided in 1922, 
there was an allegation that there was no joint 
property ; whilst in the case now under appeal 
it is also alleged that the object of the husband 
is to escape from paying such maintenance 
already ordered by a Court, 


The series of decisions in Lower Burma 
have now been the law over thirty years, and 
I am of opinion that the Court would not be 
justified in reversing these decisions unless 
the decisions (as distinct from the reasons in 
the decisions) could be clearly shown to be 
wrong ; and after carefully considering the 
question, I am unable to come to the conclu- 
sion that such decisions are wrong. As 
regards the decision of Sir George Shaw in 
1905 in Upper Burma, it appears to have been 
the only reported decision in Upper Burma in 
which it has been held that there can bé a 
divorcee at the mere caprice of one party 
against the will of the other party in the 
absence of any proof of misconduct or default 
on the part of the other party ; and, as I have 
stated above, it appears to me to be wrong in 
so far as it is based more on oribicism of 
the arguments advanced in support of the 
1886 decision rather than ona constructive 
analysis of the Dhammathats, and that 
Sir George Shaw does not appear to have 
answered the argument to MacHwen, J., based 
on the comparison of the provision in question 
with the other provisions of the Manukye. 


May Oung, J., in his text book discusses 
various arguments for and against the right of 
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divorcee at the caprice of one party and against 
fhe will of the other without any fault being 
proved against the other ; and he appears to 
take the view that the Lower Burma decisions 
were decided on wrong grounds so far as the 
question of kanmasat was concerned, etc, but 
he has nob stated that he is in favour of the 
Upper Burma decision as being the correct 
law on the actual question decided. 


May Oung, J., ab page 77 of his text book 
points out his view of the origin of the class 
of divorcos in question, and it is obvious that at 
the time of the Dhammathats divorce was 
always arranged either by elders or persons 
who would bring pressure to bear on the parties 
and prevent divorce at the mere caprice of one 
party ; and it would only be after every effort 
had been made that the divorce in question 
would be allowed. The Manukye is a later 
and more authoritative compilation, and it is 
very probable that the word kanmasat was 
used to emphasise one or other of the points 
either that if was nob to be divorce at the 
mere caprice of one party, or that it was 
merely a separation analogous to the jobye 
nanbye divorce ; and, as time went on and 
civilization developed, the necessity for some 
such restriction must have become the 
greater, 


What is the position now ? Divorces are 
granted by Courts which bring no pressure to 
bear on the parties to settle their differences, 
If divorce at mere caprice is to be allowed 
in accordance with the Upper Burma 
decision, either party in a ft of pique 
and especially in a case where there is no 
joint property, could involve the other in the 
expenses of fruitless litigation without having 
a genuine desire for a divorce, and in many 
cases divorces would be granted which would 
never have been granted at the time when 
the Dkammathats were written. Likewise, 
ib would be open to a husband who had no 
. joint property but merely bis monthly earn- 
ings to avoid complying with maintenance 
orders by merely claiming a kanmasat divorce 
and abandoning the non-existent or trifling 
joint property of his marriage, These con- 
siderations are good grounds for adopting a 
strict construction of such restrictions as that 
before us and they are stronger ground for 
not removing the restriction altogether, as 
has been done in Upper Burma, 
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For the above reasons, I would dissent from 
the decisions in Mi Kin Lat v, Nga Ba So (5) 
and likewise from the decision Ma Thein Mya 
v, Maung Tun Hla (8), and I would hold 
that there is no right of divorce at the mere 
caprice of one party to a Burmese Buddhist 
marriage against the will of the other party 
and without proof cf misconduct or default 
on the part of the other party. 


Tn the present case I am satisfied that the 
plaintiff-respondent has failed to prove any 
misconduct or default of a kind which would 
justify a divorce and that likewise he has 
failed to prove any facts which would bring 
his case within the kanmasat provision on any 
reasonable construction of that provision which 
gives full force to the word kanmasat, 


For the above reasons, I would set aside the 
the judgment and dearee of the lower 
Appellate Court and restore the decree of the 
Township Court with costs in all Courts, 


Heald, J.—I set out the facts of this case 
in my order of reference, and it is not neces- 
sary for me to set them out again. 


The question for decision is whether, under 
Burmese Buddhist Law, where both husband 
and wife have been married before, the 
husband is entitled to divorce his wife without 
proving at least such misconduct on her part 
as would entitle him fo a divorce as by 
mutual consent. 


If is, I think, beyond question that the 
ancient law did in certain cases allow divores 
without proof of misconduct, provided that 
the husband claiming such divorce relin- 
quished all claim to the property possessed 
by the pair as a married couple and left the 
house taking with him only certain specified 
separate property and one suit of clothes, 
If the couple possessed no property, the hus- 
band claiming divorce had to pay to the wife 
a fine called the “body price,” 


The Wagaru Dhammathat, which is said to 
be the oldest of the law books now extant, 
dealing with this subject, says :— 

“In accordance with the fiye duties between 
husband and wife, they should live together. 
As regards the separation of people who have 
practised the five duties, without there being 
any fault, the person wishing to separate must 
leave the house with only one suit of clothes 
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and all the debts which have been acquired. 
The property which has been acquired the 
person who does not wish to separate must 
have. If there be neither debts nor acquired 
property, the fine (body price) must be paid.” 


The Manukye, which may by regarded as 
atypical dhammathat of the middle period 
and which has been described as an authority 
of the highest rank, says :— 


“Husband wishing to separate, wife does not 
wish.to separate; wife wishing to separate, 
husband does not wish to separate; though 
it be true that between the two no fault is or 
appears, their destinies not joining, as for the 
partible property with the wife or husband 
who wishes to separate, leb the person who 
wishes to separate without fault, first setting 
aside what the King in his bounty has given, 
then let the clothes with the person who 
wishes to separate be set aside, thereafter 
whatever remains, animate or inanimate, the 
person wishing to separate shall nob have; 
let the person not wishing to separate have 
all. The law penalty also let the person 
wishing to separate bear. If there be no prop- 
erty, animate or inanimate, if there has been 
increase of wearing apparel by reason of 
official gifts of valuables or apparel, as for the 
person wishing to separate, let him have just 
enough to wear. Whatever remains let the 
person not wishing to separate have, If there 
be debts whether old or new, let the person 
wishing to separate pay them. Wearing 
apparel, apart from official gifts, whatever is 
worn, one garment, men’s clothes, paso, jacket, 
head-dress, sword, let him take, As for the 
woman, women’s clothes, tamein, shawl, 
jacket, girdle, these are women’s olothes, 
With these the roller, lathe, pulleys, shuttle, 
reeds, healds (of the’ loom) leb the woman 
take, If they have no good debts and there 
be property officially given, having leb them 
take eaoh their own, let the person wishing 
to separate pay the “body price” according 
to class. In separation where there is no 
fault between the two, this is the law for 
decision.” 

I have translated this passage, so far as 
possible, verbatim, because there is a literary 
translation of it. in Richardson’s Manukye, 
besides two in Jardine’s Notes II and IV. and 
the ‘official translation in the Kinwun Mingyi’s 
Digest and because, if Dr, Richardson transe 
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lated from the text. which is published. with 
his translation, his rendering of the part about 
official gifts of valuables or apparel is mis- 
taken, since he translated the word ‘ Phien ” 
(" by reason of ”) as if it were “Pyin” (“ out- 
side of ”), 


The Kinwun Mingyi’s Attasankhepa, which 
is the most recent compilation in the form of 
a Dhammathat, says :—~ 


“ Husband of the official class, wife of the 
official class, between persons neither pre- 
viously married, if either wishes to separate, 
as for the persons wishing to separate let him 
take only the clothes which belong to him 
and the separate property officially given to 
him, and let him also bear the law. As for 
the person not wishing to separate let him 
have whatever is left, excepting the aforesaid 
property, the good inheritance all of if. There 
being no debts and no other. property, but 
only separate property officially given, let the 
person wishing to separate pay damages ac- 
cording to class based on the class of the 
person not wishing to separate. As for the 
separato property, let the owner of official 
gift have it.” 


I have given these three extracts as show- 
ing that this provision of the ancient law has 
been reproduced at all stages in the history 
of the Dhammathats as they now exist, and 
the extracts collected in section 255 of the 
Kinwun Mingyi’s Digest show that it was 
a common-place of mostof them. Bub the 
reference to “ caste ” seems to show that it 
is archaic. In the Manukye the passage 
occurs in a section the rules of which are 
restricted to the case where the husband is 
of the caste of prince and the wife isa prin- 
cess, and the same reference to ‘' elass ” -or 
caste occurs in its reproduction in Attasan- 
khepa. This, to my mind, shows that it is 
taken from some pre-Buddhistic law book and 
that ib belongs to a primitive civilisation when 
the marriage tie was much weaker than it was 
at the time when most of the Dhammathats 
were compiled and enormously weaker than it 
is in the present state of Burmese civilisation: 
There are, in my opinion, other indications of 
this also. In each of the Dhammathats I have 
quoted there are passages which are obviously 
inconsistent with this right of divoree without 
fault, K i 
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In the Wagaru for instance there is this 
passage: “A woman Who possesses the five 
kinds of longing, or the six kinds of evil prac- 
tices, or the four kinds of pride should not ba 
put away or ill-treated with the elbow or the 
foot; she should be gently chastised with the 
palm of the hand only.” 


Similarly, in section 42 of the XIIth Book 
of Manukye various kinds of misconduct on 
the part of a wife are described and the appro- 
priate punishment for example chastisement 
with a bullock driver’s stick on the loins, but 
tocks or feet, are laid down, but ib is definitely 
said that wives who have been guilty of such 
misconduct are not to be pub away but must be 
corrected at least three times before they can 
be divorced, Similarly, in section 43 of the 
same Book a list of wives who may be put 
away is given, but it is expressly stated 
that “put away” does not mean divorced but 
means that a second wife may be taken, 
Similarly, in section 11 of Book V a list of 
wives who ought not to be put away is given, 


In Atiasankhepa again the following passage 
occurs: “Though the husband illtreat the 
wife once, a deeree for divorce should not be 
given. Let the husband give a definite writ- 
ten undertaking not fo doit again and let 
them live together as before. Ifthe woman 
refuse to live with him on his giving such an 
undertaking, let there be a divorce as by 
mutual consent, If after giving such a writ- 
fen undertaking they live together and the 
wife is dissatisfied and again wishes for divorce, 
let there be a divorcee as by mutual consent, 
If the husband objects to giving the undertak- 
ing and wishes for a divorce, leb there bea 
divorce as for the husband’s fault. If after the 
husband has given an undertaking they live 
together and the husband does not fulfil his 
undertaking but offends again, let there be a 
divorce as for the husband’s fault.” 


It is clear that all such rules as there are 
inconsistent with a right to divorce without 
fault, and belong to a later stage of civilisation 
when marriage had come to be regarded as 
more permanent, 


A great controversy has centred round the 
word kanmasat (“destiny not joining”) which 
occurs in the passage cited from Manukye and 
in no other Dhammathat. 
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Jardine’s notes are fullof it and so are some 
of the leading cases on this subject. 


My own contribution pas been a tentative 
conjecture that the word “ kan” may possibly 
ba a corruption due to somo soribe’ s having 
written kamma “ destiny” for " kame” which 
would mean “sexual desire” or “ sexual 
intercourse,” I am, however, not satisfied that 
that conjecture is correo} or that, if it wore 
correct, it would help the discussion matorially, 


It must be admitted that the words as they 
stand do make sense in Burmese and that an 
actual divorcee because the destinies of the 
couple do not agree might be no less in ac- 
cordance with Burmese ideas than a pretended 
divorce because the stars are adverse, 


A Burman reading the words would mo, 
I imagine, read into them more than “in- 
compatibility of destiny” which, alter all, 
is not a very different idea from that 
of " incompatibility of temper” inits old sense 
of “temperament,” but whether they mean 
“incompatibility of temper” or incompati- 
bility of sexual desires,” ib seems to me proba- 
ble that the words which, as I have said, 
appear in no other Dkammathat were added 
by the writer of Manukye because, ab the 
time when that Dhammathat was compiled, 
divorcee without reason was repugnant to the 
ideas and customs of the people, and he, 
therefore, felt constrained to give some kind * 
of reason for it. The explanation of the 
omission of the words in Altasankhepa is 
clear, since there the Kinwun Mingyi was 
merely rendering into prose a metrical text in 
whicb no similar words ocourred. 


There is a further point which seems to me 
to support my view that the passage allowing 
divorce without fault belongs to an archaic 
law, namely that itis omitted in several of 
Dhammathats which deal directly with the 
subject of divorcee, It does nob appear in 
Manayin, whioh is said to be based on Wagaru 
and is slightly earlier in date than Manukye, 
and the rules given jn Manuyin as to the 
wives who should not be divorced are, like 
those in Manukye, inconsistent with s right to 
divorce without fault; ib does not appear in 
Vannana which is supposed to be a little later 
in date than Manukye and which contains 
rules similar to those in Manukye as to wives 
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who may or may not be divorced ; and al- 
though tho Mohavicchedami, which is said to be 
the latest of the Dhammathats strictly so 
called, gives the old law, saying: “if a man 
wishes to be divorced let him leave behind all 
animate and inanimate property; if the woman 
wishes to be divorced let her head be shaved 
and let the husband have the right to sell her 
as a slave ;” it goes on like Manwkye and other 
Dhammathats which mention the old law, to 
give lists of faults for which a wife is to be 
admonished but not divorced. 

Tt seems clear, therefore, that although a 
right to divorce was recognised in the ancient 
law which was adopted into the Buddhist law 
books, nevertheless that right was modified by 
commandments in those very law books for- 
bidding divorce except for serious fault, 

It is true that the right was recognised in 
certain decisions of the Recorder of Rangoon 
prior to 1882, when Jardine’s Notes were pub- 
lished but the publication of Ricbardson’s 
translation of Manukye in 1847 and of Major 
Spark’s Code which was based on that transla- 
tion, in 1859 would explain those decisions, just 
as they explain the mistaken introduction of 
the dectrine of pre-emption into Burmese Bud- 
dhist Law Maung Pu Za v. Ma Noe Ma (18), 
and it does not appear that in a single one of 
the cases in which those decisions were given 
the right which was recognised was actually 
claimed, Jardine’s Note II, pages 9 —13. 

The history of the case-law since the 
publication of Jardine’s Notes has been fully 
set out by my learned brother Lentaigne, and 
it is unnecessary for me to recapitulate it, 

The result is that from 1882 to 1922, that 
is, for a period of forty years, if was regarded 
as settled law in Lower Burma that no right 
to divorce without fault was recognised in 
modern Burmese Buddhist law. 

In Upper Burma doubts as fo the cor- 
rectness of that interpretation of the law had 
been expressed in two cases and in 1905 the 
Judicial Commissioner of Upper Burma 
expressly dissented from it. 

In 1918 a Single Judge of the Chief Court of 
Lower Burma mentioned the Upper Burma 
decision and said that it did not yet appear to 
have been adopted fully in Lower Burma, but 
he added that for the purposes of the particular 
case with which he was dealing it was not ne- 
cessary ‘to consider whether the wife would 

(18) 63 Ind. Cas. 468; 8 U, B. R. (1919) 154. 
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have been entitled to a divorce if her husband 
had been without fault since it had been her 
case throughout that he was guilty of cruelty 
towards her. 


In 1914 again in a judgment which was 
not published officially—and which dealt with 
a case—where, as the learned Judge said, 
ib seemed probable that the wife bought her 
husband’s consent fo the divoree by abandon- 
ing her share of the joint property and it 
did not appear that she had any marital 
fault to allege against her husband, the same 
learned Judge sitting as a Single Judge of 
the Chief Court said : “In such a case if she 
desired a divorce she would have to resign 
all claim to the joint property.” This pas- 
sage has been relied on as a recognition by 
the Chief Court of Lower Burma of the right 
to divorce without fault. 


In 1922 againa Single Judge of the Chief 
Court of Lower Burma in dealing with a case 
in which divorce was claimed for misconduct, 
found that the misconduct which actually 
proved was not sufficient, to warrant a divorce 
for misconduct but, accepting the Upper Burma 
decision as good law, gave the wife a deoree 
for divorce on payment of the costs of the suit 
and forfeiture of the joint property which it 
may be noted appeared in that particular case 
to be a negligible quantity. The learned 
Judge said that the Upper Burma decision 
was cited with approval in the earlier of the 
two Lower Burma cases which I have men- 
tioned and was approved by Mr. May Oung, 
now a Judge of this Court, in his “ Leading 
Cases on Buddhist Law.” In this con- 
nection, referenco may be made to tha 
following passage ia the book mentioned: “In 
Jardine’s day there was a difference of opinion 
and many Burmans maintained the view now 
held in Upper Burma, but there is no evidence 
of the existence of a custom of divorcing 
faultless persons against their will. He took - 
great pains to collect all the available data 
and was inevitably led to the firm conclusion 
that the doctrine of ex parte divores was 
unsustainable from any point of view. zx- 
perience gained since then points to the same 
result ; there is no such custom among 
Burman Buddhists either in Lower or Upper 
Burma, and where the parties cannot agree to 
a divorce, the general view is that it cannot 
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be effected unlesssome ‘fault’ is shown to 
exist ” (at page 77), 

With this statementI entirely agree. My 
experience, for what it is worth, points to the 
same state of facts. I have been dealing as 
Judge with cases of divorce under Burmese 
Buddhist Law for nearly 25 years; I have 
spent several years in the Court of the Judi- 
cial Commissioner of Upper Burma and several 
years in this Court first as the Chief Court 
of Lower Burma and now as the High Court 
for the whole of Burma, and I have never 
till now dealt with a case in which a claim to 
divorco without fault was made, In my judg- 
ment in the case of Maung Nga v. Ma Pyu (14) 
where I set out the various kinds of divorce 
recognised in Burmese Buddhist Law the 
only example of divorce without fault which 
I could give was the Upper Burma case of 
1905. The question whether or not the 
decision in that case was good law did not 
then arise, but I have always doubted it, 


It is now settled law in both Upper and 
Lower Burma that a suit for divorce can be 
instituted without any claim in respect of the 
property of the marriage, 


The provisions of the Burmese Buddhist 
Law as to the payment of a fine or “body price” 
on divorce have long been obsolete, and if 
either party can claim diyoroe without alleging 
misconduct on the part of the other, the 
resulé would seem to be that in every case 
where divorce is elaimed a decree must 
be given, that is, that the application to 
the Courts is a mere formality, that if 
there is property of the marriage the 
husband can get a decree for divorce against 
the wife and leave her to sus for the property, 
that if there is no property either party 
can divoree the other at any time with- 
out penalty and that a husband can thus 
render nugatory an order for the msintenance 
of his wife, which in fact was the intention 
and result of the Upper Burma case of 1905, 
and is obviously the object of the present 
claim, and that either party can, in the same 
way, defeat an order for restitution of conjugal 
right, 

Such a result seems to mo to be entirely 
incompatible with any idea of the permanence 
of the marriage tie, or with anything which 


(14) 59 Ind, Cas. 1005 ; 8 U. B, R., (1920) 251. 
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can be called marriage in the sense in which 
that word is used amongt civilized peoples. 
Burma is now, and has been for many 
years, a civilized country and its ideas of 
marriage are, in my opinion, at least a 
thousand years in advance of that state 
of society from which the archaic rule for 
divorce without fault has survived. The 
Dhammuathats are tull of such pre-historic re- 
maing, see, for example, the provision mention- 
ed above, that a wife who wishes to divorce 
her husband for no fault must have her 
head shaved and may be soldas a slave, 
Noone nowadays thinks of applying such 
fossil laws to the conditions of modern 
Burma, and, in my opinion, the right to 
divorce without fault, like a large number 
of other rights mentioned in the Dhammathats, 
has long been obsolete, Itis not supported 
by custom; its resurrection in the British 
Courts for a few years, 50 or 60 years ago, was 
the result of a mere accident ; if allowed, it 
would defeat the provisions of the law as to the 
maintenance of wives and would practically 
destroy marriage as a permanent institution, 
It is a mere relic of the ages of barbarism. 
For the past 40 years it has been rejected 
in Lower Burma without objection on the part 
of the people, and the fact that its recognition 
in Upper Burma nearly 20 years ago has not 
been followed by a demand for such divorce 
shows that it is contrary to the present ideas 
of the people. It is clearly desirable that the 
Burmese Buddhist Law, whichis administered 
by this Court for the whole of Burma, should 
be the same for both parts of the Province, 
and, if we had to choose between recognition 
and non-resognition of a right which I believe 
to be repugnant to the present civilisation of 
the country, 1 should bave no hesitation in 
deciding that we ought to follow what for so 
many years been recognized as the law in 
Lower Burma, and reject the Upper Burma 
Wecision in the case of Mi Kin Lat v. Nga Ba 
So (5) and also the recent Lower Burma case 
of Ma Thein Mya v. Maung Tun Hla (8). 


But so far as the present case is concerned, 
the claim to divorce without fault cannot be 
supported from either Munukye or Altasan- 
khepa, since both of them would confine the 
right to couples who bave not been previously 
married and tho parties in this case have both 
been previously married, 
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No fault which would entitle respondent to 
divoree, evenas by mutual consent, has, in my 
opinion, been established, and such a divorcee 
is nob claimed, 


I would, therefore, allow the appeal, set 
aside the judgment and decree of the Lower 
Appellate Court and restore the decree of the 
Trial Court, dismissing respondent's claim. 
I would also order respondent fo pay appel- 
lant’s costs in the lower Appellate Court 
and in this Court, Advocate’s fee in this Court 
to ba five gold mohurs. 


N, H. Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 


FIRST CIVIL APPEAL NO, 55 oF 1923, 
April 17, 1924, 


Present :—Mr. Kendall, A, J. O. and 
Mr. Pullan, A. J. ©. 


MOHAMMAD SHER KHAN—PLAINTIFF—- 
APPELLANT 
Versus 
Mst. KAMAL-UL-NISSA AND ANOTHER— 
DEFENDANTS— RESPONDENTS, 


Muhammadan Law—Construction of document— 
Ariat, essentials of Marriage seitlement—~ Revocation. 


A Muhammadan talugdar executed a marriage 
settlement whereby he purported to transfer a hali 
share in a certain village to the defendant for life in 
consideration of her marrying his son and on her 
death to her male child, if any, absolutely; failing 
whioh the properby was to go to her husband and his 
heirs. The marriage was duly performed but no 
transfer was effected. The defendant, however, sued 
for possession and obtained a decree on the basis of 
compromise. In a subsequent suit by the father-in- 
law to revoke the said settlement on the ground of its 
being an artat under the Muhammadan Law: 


Held (1) that none of the essentials of an artat 
appertained to the marriage settlement in suit. 


(2) that the deed was a contract between the donor 


and the bride who only consented to marry on condi- 
tion that the settlement was made in her favour, 


(3), that once the contract was complete by the 
murriage on one side and the gift of property on the 


other, the donor had no longer any interestin the 
property and no right to revoke the dead. 


Mumias-un-Nissa v, Tufail Ahmed, 28 A. 264; A. W. 
N. (1905) 269, distinguished. 


The essentials of an arial under the Hanafi Law are 
(1) that it cannot be revoked ; (2) that it cannot ba a 
transfer of the property ; (3) that it must be for a 
definite period, and (4) that it does not devolve upon 
the heirs of the recipient. 


Appeal against the decree of the Subordinate 
Judge, Kheri, dated the 12th September 
1923. 


Makan A. Rauf and Rauf Ahmad, for the 
Appellant, 


Messrs. Niamat Ullah, E. R. Qidwai and 
M. H. Kidwai, for the Respondents. 


JUDGMENT.--The plaintiff-appellant in 
this case is a Mohammadan talugdar who 
executed a marriage settlement in favour of 
his daughter-in-law, defendant No. 1, at the 
time of her marriage to his son, defendant No, 2, 
Acoording to the terms of that document the 
plaintiff gave to defendant No, 1 a half share 
of a certain village for her life stipulating that 
if she gave birth to a male child by defendant 
No. 2 the property would devolve on that 
child and otherwise would revert to her hus- 
band and his heirs. Mutation was to be 
effected within a week after the celebration of 
the wedding, but at that time the plaintiff was 
unwilling to give effect fo the settlement and 
defendant No. 1 brought a suit for enforce- 
mens thereof. This suit was decreed in 
accordance with a compromise which gave 
possession of the half village subject to the 
provisions of the marriage settlement to the 
present defendant No. 1, who was plaintiff in 
that suit. The present suit has been filed for 
revocation of the original settlement. In the 
plaint ib was alleged that the settlement had 
been made under undue influence, but subse- 
quently the plaintiff's Counsel made a state- 
ment admitting that this ploa was barred by 
the decision of the previous suit where the 
alleged undue influence was a point at issue. 
Accordingly, it was agreed that the deed could 
pot now be questioned on these grounds and 
could only be challenged on certain other 
grounds mentioned in the plaint and amplified 
in an amendment. We have, therefore, to con- 
sider only two questions :—first, whether the 
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e deed was revocable by the plaintiff, in that it 
was of the nature of an artat”, and, secondly, 
whether there had been any breach of condi- 
tion on the part of the defendant No. 1 which 
would justify the Court in setting aside the 
dead. 

First, we shall consider whether the deed i in 
suit can be described as an “ariat”, “ Ariat” 
is a term used in the Hanafi Law for a 
gratuitous loan and the essentials of an artat 
are :— 

(1) that ib oan be revoked ; 

(2) that it cannot be a transfer of property ; 

(3) that it must be for a definite period, and 

(4) that it does not devolve upon the heirs 
of the recipient. 


In our opinion none of these essentials of 
an “ariat” appertain to the marriage settlement 
in suit. In more than one place it is 
definitely said thatthe donor and his repre- 
sentatives shall have no power to make any 
changes or alterations in the deed or interfere 
in any way with the property or create any 
burden thereon, These statements cannot be 
reconciled with the theory that the deed is 
revocable, 

It is perfectly clear from the document that 
the property in question was to be conveyed to 
defendant No, 2. Thisis clearly stated in 
paragraph 1 and the condition as to mutation 
is in itself proof that transfer was intended, 
Moreover, the property has actually been 
transferred as a result of the compromise bet- 
ween the parties in accordance with this very 
document, vyen if only a transfer of usu- 
fruct was contemplated as contended by the 
appellant we are of opinion that this would 
be a sufficient transfer for this purpose: 
[See Durga Devi v. Duri Chand (1)] 


This deed isnot for a definite period of 
time. As regards defendant No. Litis for 
her life-time and itis quite clear that her 
interest is limited to ber life-time merely to 
protect the interests of ber son and not those 
of the donor. 


Clause 2 of the deed lays down an order of 
succession to this property on the death of 
the defendant No. 1. We cannot, therefore, 
accept the contention of the appellant that 
this deed is in any sense an “ariat’, The case 
reported in Mumtaz-un-nissa Ve Tufail Ah- 


(1) 2A. I. J. 668. 


- infiuence ifs decision, 


med (2) is entirely different, being one in which 
the only evidence of transfer was an applica- 
tion for mutation of names made by a 
Muhammadan in favour of his wife. In our 
view itis what it calls itself, a marriage set- 
tlement, executed by the donor not under the 
Muhammadan Law but under the taluqdari 
law of Oudh. In our opinion the deedis a 
contract between the donor and Sheikh Asad 
Husain Qidwari, the brother of defendant 
No, 1, who only consented to give his sister in 
marriage on the condition that this settlement 
was made in her favour, Once the contract 
was complete by the marriage on the one 
side and the gift of property on the other the 
plaintiff-appellant has no longer any interest 
in the property and no right to revoke the 
deed, 


As to the allegation that there has been 
some breach of condition on the part of 
defendant No. 1 which would entitle the 
plaintiff to have the deed set aside we can 
only say that the deed contains no such 
condition, We are referred to paragraph 5, 
but this merely lays down a pious wish that 
the defendant No. 1 should always obey her 
husband and never give cause for any disunion. 
This, if it is a condition at all, is one between 
fhe two defendants and not between the 
defendant No.1 and the plaintiff-appellant, 
No doubt, the lower Court took no evidence as 
to the allegations in fhe plaint and the 
amendment of the plaint as to the conduct of 
defendant No.2 we are unable to see that 
any of these allegations affected the defendant 
No. 1 but we cannot see how evidence adduced 
on these points could have in any way affect- 
ed the decision of the suit, 


It has also been argued that the lower 
Court should not have laid stress onthe fact 
that a male child has actually been born to 
defendant No, 1 and allowed this {ach to 
In our opinion the 
birth of this child has no effect on the case and 
we have laid no stress on the fact in our 
judgment. In our opinion the plaintiff totally 
failed to prove that he is entitled to any part 
of the relief claimed and we dismiss the appeal 
with costs. 

G. H. Appeal dismissed, 


(2) 28 A. 264; A, W. N. (1905) 269. 
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MA HLA GYL 0, MAUNG SHIK PO 
RANGOON HIGH COURT. 


SECOND CIVIL APPEAL No. 463 oF 1923. 
July 5, 1928. 
Present :——Mr, Justice Pratt. 


MA HLA GYI—APPELLANT 
versus 
MAUNG SEIK PO—RESPONDENT, 


Civil Procedure Code (Act V of 1908), s. 102—Award, 
to enforce, nature of-—Appeal, second, competency 
of. 


A suit to enforce an award, is in assence a suit 
for specific performance of a contract, andis not of a 
small cause nature, consequently, a second appeal is 
compstent in the oase of such a suit. 


Kunjo Behari Bardhan v. Goto Bohari Bardhan, 49 
Ind. Cas. 690; 22 0. W. N. 66; 270. L. J. 486; relied 
on. 


Maung Po Tok v, Ma Swe Mi, 49 Ind. Cas. 62; 3 U. 
B. R. (1918-20), 109, dissented from. 


Appeal against the decree of the District 
Court, Meiktila, in Civil Appeal No. 40 of 1922, 


Mr. Dutt, for the Appellant. 
Mr. Sanyal, for the Respondent. 


JUDGMENT .—This is an appeal arising 
from the decree in a suiti for compensation 
based upon an award of arbitrators made 
without reference by a Court, A preliminary 
objection is raised by the Advocate for respon- 
dent that the suit is of a small cause nature 
and no second appeal lies. 


The learned Judicial Commissioner's ruling 
in Maung Po Tok v. Ma Swe Mi (1), 
undoubtedly an authority for holding that a 


suit for the specifie performance of an 
award is not a suit for the specific 
performance of a contract, A contrary 


view was taken by a Bench of the Calcutta 
High Court in Kunja Behari Bardhan v. 
Gosto Behari Bardhan (2), which held that 
a suit fo enforce an award is in essence a 
suit for specific performance of a contract, 
I have no doubt that thisis the more correct 
view. With all due respect to the learned 
Judicial Cmmissioner, I cannot agree that the 
claim for compensation is merged in the award 


(1) 49 Ind. Cas. 62; 3 U. B. R. (1918-20). 
(2) 42 Ind. Cas. 590; 22 O.W.N. 66; 27 C. L. J. 486. 
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so that the payment of money dirceted by the 
award is a simple claim for money of a kind 
cognizable by a Court of Small Causes, I 
hold that the suit must be considered to come 
within the eategory of suits for specific per- 
formance of a contract, and is not, therefore, 
of a Small Cause nature, 


A second appeal, therefore, lies, 


N. K, Objection disallowed. 


MADRAS HIGH COURT. 


SECOND CIVIL APPEAL No. 1105 or 1921. - 
February 19, 1924, 
Present :—Mr, Justice Krishnan, 


ARETI SUBBAYYA—DEFENDANT 
—APPELDANT 
VErSUs 


SRBE RAJA VENKATARAMIAH 
APPARAO BAHADUR, ZAMINDAR 
GARU AND ANOTHER— PLAINTIFFS 
—RESPONDENTS, 


Madras Hstates Land Act (I of 1908) ss. 8 (16), 45, 
168—"“Ryott. land,” definition of~—Land, ordinarily 
submerged in water and not under cultivation whether 
ryott land—“Cullivable,’ meaning of—Mesne pro- 
Sits, suit for—Ctotl Court, whether has jurisdiction. 


Waste land in an estate usually submerged in 
water in the rainy season and not under cultivation 
is not “ryoti land” within the meaning of section 8 
(19) of the Madras Estates Land Act. 


A suit for mesne profits for such a land is properly 
maintainable in the Oivil Court. 


The words “oultivable land” in tke definition of 
‘ryoti land’ means land that is ordinarily and 
usually cultivated and does not refer to waste land, 
though even waste land oan at times be oultivated 
with labour and expenditure of money. 


Raja of Venkatagiri v. Ayyapareddi, 21 Ind, Cas. 
582; 38 M. 788 at pp. 740,741; 14 M. L. T. 405; 
(1913) M. W. N. 919; 25 M. L. J ‘878, relied on. 


Appeal against the decree of the Court of 
the Subordinate Judge, Kistna, Ellore, in A. 5. 
No. 888 of 1920, preferred against the decree 
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of the Court of the Principal District Munsif, 
Tanuku, in O. 8. No. 371 of 1916. 


Mr. K. Kamanna, fox the Appellant. 


Mr. T, Ramachandra Rao, for the Respon- 
dents, 5 


JUDGMENT.—In this case the point 
taken before me is that Civil Courts have no 
jurisdiction to grant mesne profits in the way 
the lower Courts have dono, asthe plaintiff is 
entitled only to such profits as can be claimed 
under clause (2) of section 163 of the Madras 
Estate Lands Act, under which mesne profits 
have to be ascertained by the Collestor under 
section 5, and reliance is placed upon the 
ruling in Koti Kalapudi Kattayya v. Sree 
Rangiah Venkata Ramaya, Appa Rao Baha- 
dur (1). If the land in question were ryoti land, 
the argument may be sound, but the finding 
of both the lower Courts is that this land is 
not ryoti land because it is not ordinarily 
cultivable, The learned Appellate Judge says 
thatitisa sortof waste land usually submerg- 
ed in water in the rainy season and not under 
cultivation at all. On that finding, section 163 
will not apply and there will be no ground 
for objection to the Civil Courts ascertaining 
the mesne profits due. It is, however, contend- 
ed before me that as the land has been ac- 
tually cultivated by the appellant for some 
years, it must be taken to be cultivable land, 
and being in a Zemindart estate, it must be 
treated as aryoti land and the finding to the 
contrary by the District Judge should not be 
accepted. Ryoti land is defined in the Es- 
tates Land Act as meaning cultivable land in 
an estate other than private land but does 
not include tank beds, thrashing floor, eto. 
Tt certainly does not include waste land 
where no cultivation is ordinarily carried on. 
In section 6, clause (4) waste land and grazing 
land are treated as landsin which a person 
cannot get permanent rights of occupancy. 
This has been pointed oufby tho learned 
Judges in Rojuiof Venkatagiri v, Ai yappa- 
reddi (2), their observations are found at 
pp. 740 & 741. When the definition of ryoii 
land speaks of cultivable land, ib seems to ma 


(1) 60 Ind. Oas. 32 ; 89; M.I. 571; (1920) 
M. W.N, 702 ; 12 L. W. 678 ; 98 M, L. T. 279. 

(2) 21 Ind. Cas. 582; 88 M. 788 ; At pp. 740 M. 741; 
14M. I. T. 405; (1918) M. W. N. 919; 26 M. In J. 578. 
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that ib means land that is ordinarily and 
usually oultivated and does not refer to waste 
land, though even waste land oan ab times be 
cultivated with labour and expenditure of 
money. I think that the finding of the lower 
Court that this land is not ryoti land is correct. 


The second appeal fails and is dismissed 
with costs, 


V. N, V. 
K, 8. D. 


Appeal dismissed. 


RANGOON HIGH COURT. 
FULL BENCH. 
CIVIL REFERENCE. 
September 8, 1923. 


Present :—Sir Sydney Robinson, Kt., 
Chief Justice, Mr. Justico May Oung, . 
and Mr. Justico Beasley, 


JONEJ—PETITIONER-—APPELLANT 
versus 


JONES AND OTHERS—OPPOSITE PARTY— 
` RESPONDENTS. 


Divorce Act (IV of 1889), ss. 2, T -Domicilo of origin 
English—Domictle of choice, acquisition of ~Requisi- 
tes Animus Momendi not proved—Jurisdiction to 
grant decree nist. 


Courts in India are bound by the provisions of a. 7 
of the Divorce Act, notwithstanding the provisions of 
a. 2 of the Act, and thair jurisdiction to grant divorce 
depends upon domicile as under the English Law. 


Domicile of origin cannot be lightly shed and the 
onus lies distinctly on the person wanting to do so 
that be has in its place acquired a domicile of choice. 
A domicile of choice can only be acquired by residence 
coupled with an intention of permanent or indefinite 
residence, mere residence by itself being insufficient. 


A soldier with an English domicile of origin ob- 
tained employment in Burma on discharge from the 
army. He was married in Burma and his children were 
also being educated there. After residing there for 
about 11 years he lost his appointment in Burma; 
he raturned to England and from there went to 
Barbados where he was in service for about a year 
when he returned to Burma to his former appoint- 
ment, He presented a petition for divorce and the 
question was whether the Court had jurisdiction to 
grant the decree; 
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Held that his return to Burma was due to the 
opportunity of employment and did not arise from a 
firm and fixedintention of making Burma his home 
and that this in itself being no proof of the faot that 
he had acquired his domicile of choice, the Court had 
no jurisdiction to grant the divorce sought. 


This was a reference which came up before 
a Full Bench of the High Court for the con- 
firmation of a decree misi passed by the Divi- 
sional Judge of Magwe on the ground of the 
respondent's adultery, and the learned Chief 
Justice made the following order of remand 
in which May Oung and Beasley, JJ., con- 
curred :— 


“ This is a reference for the confirmation 
of the decree nisi passed by the Divisional 
Judge of Magwe on the ground of adultery. 


“The first question that arises is, whether 
the Court has jurisdiction to grant any decree 
for the dissolution of the marriage, but the 
matter was not raised in the Court below, and 
there is no affirmative evidence on the record 
as to the domicile of the petitioner. Ib would, 
however, appear probable that he has an 
English domicile. 


“ From the Certificate of Marriage that has 
been filed, the petitioner was at the time of 
his marriage an Office Sergeant of the Second 
Royal Welsh Fusiliers at Maymyo where the 
marriage took place, The patition states that 
after the marriage petitioner lived and 
cohabited with his wife at Maymyo and Singu, 
Upper Burma, and then at Carnarvon in 
Wales and lastly at Yenangyaung, Upper 
Burma. He is an Assistant Storekeeper to 
Messrs, The Burma Oil Company, Limited, 
ab Yenangyaung, 


"Wo have heard Mr. Keith on the question 
of jurisdiction and, while itis admitted that 
the decision in Keyesv. Keyes (1) lays down 
that the Courts in India are not empowered to 
decree dissolution of the marriage between 
persons not domicile within their jurisdiction, 
ib is urged that the Court has power fo grant 
a decree for dissolution which bas full force and 
effect within British India. Itis no doubt 
true that section 2 lays down that relief may 
be granted where the petitioner professes the 
Christian religion and resides in India at the 
time of presenting ‘the petition and that in 


(1) (1921) P. D. 204; 90 L J. P. 949; 124 L. T. 
797 ; 65 S. J. 435 ; 87 T, L. R. 499, 
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addition in the case of dissolution of marriage 
it may grant decrees where the marriage has 
been solemnised in India or where the 
adultery complained of has been committed in 
India, and that, in spite of the decision their 
Lordships of the Privy Counciliin Le Mesurier 
v. LeMesurier(2), the Courts in India have con- 
sidered that they have jurisdiction. to grant 
decrees of dissolution of marriage. Tb is:clear 
that the recent decision in Keyes v Keyes (1) 
shows that jurisdiction should not have been 
so assumed, Ithas been suggested that this 
decision does not give sufficient weight to tha 
opening words of section 7, Indian Divorce 
Act, and, while if istrue that the Courts in 
India are directed to ‘act and give relief on 
principles and rules, which, in the opinion of 
the said Courts, are as nearly as may be con: 
formable to the principles and rules on which 
the Court for Divorce and Matrimonial Causes 
in England for the time being acts and gives 
relief, this is only to be the rule subject to 
the provisions contained in the Indian Divoree 
Act. We are unable to see any force in this 
argument. The provisions of section 2 as to 
residence, no doubt, apply to cases where the 
parties are domiciled in India, but where the 
parties are domiciled in England, they cannot 
override the express provision in section? of 
the Act. 


“In Keyes v, Keyes (1) it was definitely held 
that the Indian Councils Act, 1861, did not 
warrant the making of a law to empower 
Courts in India to decree dissolution of marri- 
age between persons not domiciled within 
their jurisdiction, and Courts in India are 
bound by the provisions of section 7 of the 
Act to act and give relief on the same princi- 
ple, namely, that jurisdiction depends on 
domicile. 


“The proviso added to section T was refer- 
red to. It is no doubt worded in very general 
terms, but it cannot be taken as overriding 
the section itself, This proviso was enacted in 
1912 to lay at rest a conflieh between the 
Calcutta and Madras High Courts Thapita 
Peter v. Thapita Lakshmi (3) and Gobardhan 
Dass v. Jasadamont Dassi (4) on an entirely 


(2) (1895) A. O. 517 ; 64 L. J. P. O. 97 ; LLR. 587; 
72 L. T. 873 (P.O). 

(3) 17 M. 235; 6 Ind. Deo. (N. 8.) 162. 

(4) 18 0. 252 ; 9 Ind. Dao. (N. S.) 168. 
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different point and it in no way affects the 
question before us. 

“t We have been referred to Note 17 in the 
Third Edition of Mr. Dicey’s Conflict of 
Laws*at page 845, and it there appears to be 
suggested that Courts in India could still grant 
decrees of dissolution to have effect through- 
oub British India only. Itis not possible, in 
our opinion, to hold this view having regard 
to the fact ik has been held that the Act 
which authorised legislation by the Govern- 
mønt did not authorise legislation to grant 
matrimonial jurisdiction that was not based 
on domicile. The decision in Keyes v. Keyes (1) 
was not taken further, but was clearly 
accepted as a correct exposition of the law 
and a validating Act was passed. That Act 
has no application to future divorces and it is, 
therefore, necessary that the Court, on enter- 
taining a petition for dissolution, should be 
satisfied thatit bas jurisdiction by reason of 
the domicile of the petitioner, If, therefore, the 
potitioner in the present case has an English 
domicile and was not domiciled in India, the 
Court had no jurisdiction to grant hima 
‘decree for dissolution of marriage. 

“As has been pointed out, there was no 
issue drawn on this and no evidence has been 
given on the point, and we must, therefore, 
remand the ease for an enquiry into this 
matter and the Court, after issuing notice 
and hearing such evidence as may be led 
before it, will return the evidence to this 
Court with its opinion.” 

The Divisional Court having re-submitted 
the record tothe High Court after hearing 
further evidence and coming to a finding that 
the petitioner was domiciled in India, the 
matter came up once more before the same 
Full Bench. 

Mr. Keith, for the Appellant, 


JUDGMENT, 


Robinson, C, J.—The petitioner came to 
India in 1907 as a soldier and his Regiment 
was transferred to Burma. Shortly before 
his discharge from the Army, he obtained a 
post in the Burma Oil Company, in the 
service of which Company he has continued 
with the exception of an interval of one 
year. It is not in dispute that his domi- 
cile of origin is British, bub it is urged that 
he has deliberately abandoned that domi- 
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cile and has acquired a domicile of choice 
in this couutry. What he says himself in his 
evidence is that “after getting marricd I have 
intended to stay always in Burma as the cli- 
mate suits my health very well.” And, again, “I 
have been in the oil business for the last twelve 
years on a local contract, I, therefore, cannot 
change my profession at this age, If I go 
back to England I cannot make use of my 
experience in the oil line. I have no property 
in England. All my interests are centered in 
British India. I am heavily in debt here 
and I have no savings to fall back upon ; hence 
IT did not think of going back to England at all.” 
And the statement ends, “I have not the 
slightest intention at all to go back to England 
and there is nothing to attrach me there.” 
It is urged that this evidence, coupled with 
certain other circumstances, is sufficient to 
establish the propositions that he has a domi. 
cile of choice in Burma, His domicile of origin 
being Hinglish, if cannot be lightly shed 
and the onus lies distinctly on petitioner to 
prove that he has, in its place, acquired a 
domicile of choice, Bel? v. Kennedy (5). A 
domicile of choice can only be acquired by 
residence coupled with an intention of per- 
manent or indefinite residence. Mere residence 
by itself will not be sufficient. There is no 
doubt that for the last twelve years the 
petitioner has with only one break resided in 
Burma, but that break in itself appears to me 
to raise the strongest doubt as to his inten- 
tion to make a permanent home in this 
country. On his discharge from the Army 
he no doubt sought employment as do many 
other soldiers, He obtained it and resided in 
Burma in consequence. But he lost or gave 
up that employment, and in June 1919 he 
went home to England. He went to seek 
other employment and he obtained it in 
Barbados. After he had been thera for 
nearly a year, it appears that he received a 
communication from his old employers, the 
Burma Oil Company, Juimited, offering him 
again a post in Burma. This he accepted 
and returned to Burma, bus when he left 
Burma in June 1919 with the object of obtain- 
ing other work, he did an act which appears 
to me to show clearly that he either eould 
not have had an intention of making Burma 
his home permanently or that, if lee had had 


(5) (1868) 1 H. L. Bo. 807, 
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such an intention, he abandoned it. It takes 
far less to revive a domicile of ovigin than 
to acquire a domicile of choice. His return 
to Burma, the following year was morely 
to tako up his employment and does noti 
show and isin itself no proof of animus 
manendi. His return was due to the oppor- 
tunity of employment, It did not arise from 
a firm and fixed intention of making Burma 
his home. This visit appears to me to wipe 
out the effect that the previous long residence 
in Burma might have bad on the decision of 
this question. So far as his own evidence is 
concerned, I need only quote the words of 
Horridge J., in Waddington v. Waddington (6) 
“I always look with suspicion on an act on 
petition made subsequently to proceedings in a 
a suit in order to escape from the jurisdiction of 
this Court. The evidence of the wifeis also 
subject to a similar comment.” In that case the 
wife was the petitioner. The reasons given in 
his evidence afford little or no proof of the 
animus manendi that the climate suited his 
health ; that his employment for the time being 
lay in Burma ; that he was heavily indebted 
and had no money and possibly would not be 
allowed to leave the country, are no grounds in 
support of the allegation of an intention to 
remain. The facts that he married in Burma 
and that his children are being educated in 
Burma carry ib no further, He could not 
afford to have his children educated any where 
else, Petitioner’s circumstances are exactly 
similar to a great many other cases to be met 
with here, and, in my opinion, he has failed to 
discharge the onus that lay on him. There is 
no evidence of any acts done by him or cf any 
statements made by him which lends support 
to his allegation. In my opinion it should be 
held that his domicile is English and that 
this Court has no jurisdiction to grant the 
divorce sought. I would, therefore, dismiss 
the petition and hold that petitioner must pay 
respondents’ costs, if any. 


May Oung, J.—I concur. 
Beasley, J.—I concur. 
N. K. Petition dismissed. 


(6) (1920) 86 I. L. R, 359. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 


Bunt APPEAL No. 26 or 1923. 
November 26, 1928. 
Present :—My. Daniels, J. C. 


THAKUR RUDRA PARTAP SINGH— 
PLAINTIFF—APPELLANT 
Versus 


HAUSLA PRASAD AND oTHERS— ` 
DEFENDANTS——RESPONDENTS. 


Oudh Rent Act (XXII of 1886), s. 127, application 
of —Cultivated grove—Suti for rent, maintainability 
of. 


A suit for rent of cultivated grove landis not 
maintainable under s. 297 of the Oudh Rent Act. 


Appeal from the decree of the Additional 
District Judge, Bara Banki, dated the 24th 
April 1923, modifying the decree of the 
Deputy Collector, First Class, Bara Banki, 
dated the 8th May 1922, 


Mr. Hyder Husain, for the Appellant, 
Mr. Ram Bharose Lal, for the Respondents, 


JUDGMENT. —This is a second appeal by 
the plaintiff in a suit for arrears of rent, Tho 
suit was brought under section 127 of the 
Oudh Rent Act on the ground that the defend- 
ants, some twenty: years ago, brought the land 
under cultivation without the sanction of the 
landlord. The suit related to two plots Nos. 
194 and 407 in Mahal Musammat Darya 
Kunwar of the village of Khera Kankan in 
the Bara Banki District, but the appellant has 
confined his arguments to plot No. 407, It is 
common ground that this plot was originally 
grove land and the defendants contend that 
there has been no changein its character. 
The land was recorded asa cultivated grove 
in the record of the first Regular Settlement 
and the finding of the Court below is in favour 
of the defendants that there has been no 
change in ifs character and that it continues 
to be a cultivated grove as if always has been. 
It is contended on behalf of the appellant that 
there can be no such thing asa cultivated 
grove. The explanation may lie in the kind 
of frees grown, which are mainly shisham 
trees and may have grown up chiefly round 
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the boundary of the plot where they stand at 
the present time. On the findings of the 
Court below the caseis not one to which 
section 127 of the Oudh Rent Act is applic- 
able and the suit has been rightly dismissed. 
1 accordingly dismiss the appeal with costs. 


N. E. Appeal dismissed. 


BOMBAY HIGH COURT. 
LETTERS PATENT APPEAL No, 2 or 1923, 


December 18, 1923. 


Present :—Mr. Justice Pratt and 
My, Justice Fawcett. 


MAHOMED VALLI ASMAL— 
PLAINTIFF—APPELLANT 


Versus 


VALLI ASMAL—DEFENDANT— 
RESPONDENT, 


Civil Procedure Code (Act Y of 1908), s. 115, Sch. 
Il, paras. 15, 16—~Arbitration—Award—Objectton— 
Appeal, whether lies—Revision—Letters Patent (Bom- 
bay) ol. 15~-Appeal against order in vevtsion. 


The effeat of the introduction of the words “ or be- 
ing otherwise invalid ” in paragraph 15 of Schedule 
Il to the Civil Procedure Code, is that any objection 
to the award on the ground thatitis not an award 
or on the ground of its invalidity should be made at 
the time when the award is filed. 


If such an objection is not taken then, or is taken 
and is disallowed, it is not open to the party object- 
ing, to re-agitate the matter by way of sppeal 
against the deoree. 


An order in revision is not subject to appeal under 
the Letters Patent of the Bombay High Court. 


Appeal from an order passed by the Chief 
Justice under O, XLI, r. 11, Civil Procedure 
Code, in First Appeal No, 449 of 1920, from 
the decision of the First Class Subordinate 
Judge, Broach, in Suit No. 26 of 1918. 


Mr. K. N. Koyajee, for the Appellant. 


Messrs. G. N. Thakor and R. J. Thakor, 
for the Respondent. 
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JUDGMENT..—This appeal, under the 
Letters Patent, arises under the following cir- 
cumstances :— 

The appellant who is the plaintiff filed a 
suit against the defendants in the Court of the 
First Class Subordinate Judge ab Broach, and 
that suit was determined by the judgment 
given in terms of an award between the 
parties. An appeal was filed against the decree 
made on this judgment, and that appeal was 
summarily dismissed by Macleod, O. J., on the 
ground that no appeal lay. From that sum- 
mary dismissal this appeal under the Letters 
Patent was admitted by us and being consci- 
ous of the fact that the decree appealed against 
was not in excess of the award we direct- 
ed that the appeal should be admitted as an 
appeal against an order either under section 
104 (1) (f) of the Cdoe of Civil Procedure or 
under O. XLILI, ra 1 (m) of the same Code. 
That order was evidently made under the 
impression that the award had been made 
without the intervention of the Court. It now 
appears that the order was made ong refer- 
ence through the Court under Schedule II to 
the Code of Civil Proceduro. It follows, 
therefore, that the award cannot be treated 
either as a compromise under r. 8 of 
O, XXIII, or an order appealable under s, 104 
(1) (J) of the Civil Procedure Code, 


On what ground, then, is the appeal main- 
tainable ? Mr. Koyajee argues thatan appeal 
lies because the award in terms of whieh the 
judgment was given was not in fact an award, 
He contends that there was no reference as 
one of the parties did not sign the submis- 
sion paper himself, bis signature being afix- 
edon his behalf by his pleader, In other 
words, Mr, Koyajee’s contention is that 
an appeal will lie against the decree made 
in terms of the award, if he can show 
that that award was an invalid award 
or an award made without jurisdiction, This 
was the ground on which appeals were 
admitted under the old Code in the cases of 
Indur Subbarami Reddy v. Kandadai Raja- 
mannar Ayyangar (1) and Shib Lal v. Chatur- 
bhuj (2). But the etfect of the introduction 
of the words “ or being otherwise invaild ” in 
paragraph 15 of the Schedule II of Civil Pro- 
cedure Code, is that any objection to the 

+ 


(1) 26M. 47; 12 M. L. J. 896. 
(2) 2 Ina. Oas. 368 ; 31 A. 450; 6 A, Le J, 496, 
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award on the ground that itis notan award 
or on the ground of its invalidity should be 
made at the time when the award is fled. If 
that objection isnot made then, orif that 
objection is then made and is disallowed, it is 
not open to the party objecting, fo re-agitate 
the matter by way of appeal against the 
decree, The object of that change in para- 
graph 15 of the arbitration schedule was, as 
pointed out by Mulla, J., in his notes on the 
subject, to give full effect to the principle of 
finality as laid down by the Privy Council in 
Ghulam Jilani v. Muhammad Husain’ (8). 
The appeal was, therefore, rightly dismissed as 
not competent. 

I should observe that no objection on his 
ground was made by the appellant either at 
the time when the award was filed or in his 
memorandum of appeal from the decree of 
the Subordinate Judge. Even if it were sug- 
gested that the first appeal should be treated 
asan application for revision of the decree, 
following the recent decision of this Court in 
the very extreme case Merali Visram v. 
Sherif’ Dewji (4), the appellant would be in no 
better position, for an order in revision is nob 
subject to appeal under the Letters Patent. 

We, therefore, uphold the preliminary ob- 
jection and dismiss this appeal with costs, 

Z. E. Appeal dismissed. 

(3) 291. A, 51; 4 Bom. L. R.161;12 M. L. J. 
77; 60. W. N. 226 ; 29 0.167; 8 Bar. P. O. J. 154; 
25 P. R, 1902 {P. C.). 


(4) 12 Ind. Oas. 687 ; 96 B. 105; 13 Bom. L. R. 
1017. 


RANGOON HIGH COURT, 
FIRST CIVIL APPEAL No, 801 oF 1922. 


December 10, 1923, 


Present :—Mr. Justice Young, Acting 
Chief Justice, and Mr. Justico May Oung, 


M, 5. NAIKWARA— PLAINTIFF— 
APPELLANT 
Versus 
MA AYE BYU AND OTHERS— 
DEFENDANTS—RESPONDENTS, 
Civil Procedure Code (Aet V of 1908), ss. 144, 151— 


Wrongful appointment of Receiver — Restitution— 
Inherent power of Court. 
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When a plaintiff obtains the appointment of a 
Receiver in respect of the property of several defend- 
ants, one of whom is subsequently dismissed from 
the suit as having bean wrongly joined, although 
restitution in respect of the Reoeiver's commission 
and other expenditure incurred, cannot be granted 
under section 144 of the Civil Procedure Code, the 
order pressed not being a decree, yet the Court should 
allow restitution in such a case under its inherent 
Powers. The fact that the Ressivership has been to 
the applicant's advantage is no ground for not grant- 
ing restitution in view of tha possession of the Recei- 
ver having been wrongful ab initio. 


Mr, Kyaw Din, for the Appollant. . 


Messrs. Cowasjee and Das, for the Respon- 
dents, 


JUDGMENT —In the case out of which 
this appeal arises the plaintiff had obtained 
the appointment of a Receiver over properties 
belongine to A and also properties belonging 
to B. 


B was subsequently held to have been 
wrongly joined and was dismissed from the 
suit and the Receiver returned to her proper- 
ties and the nett rents collected. She applied 
to the Trial Judge that the plaintiff should aleo 
return to her the Receiver’s commission and 
certain expenditure incurred for watching fees 
and hire of boats for collecting paddy, and the 
learned Judge allowed the application. Hence 
this appeal on the grounds that the Judge had 
no jurisdiction and should have referred the 
parties to a regular suit, 


If the removal of the Receiver had been a 
decree there can be no doubt that section 144 
would have applied, and that the Court of 
first instance would have had power to 
order restitution on the application of the 
aggrieved party and such party would have 
been bound to make such application and 
could not have brought a regular suit. 


But the order removing the Receiver was 
not a decree and it is, therefore, contended that 
the section does not apply and that B must be 
referred to a regular suit. 


The learned Trial Judge made use of the 
inherent powers of the Court under sec- 
tion 151, treated the application as one anal- 
ogous fo an application made under section 
144 and allowed it. 


In this we think he was justified as there 
can be no reason why such an order should 
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not be treated in the samo way as a decree. 
Restifution was as necessary under the order, 
as it would have been if such order had been 
a decree, and it would have been an abuse of 
the process of the Court to have referred the 
parties toa regular suit just because it was 
an order that was passed and not a decree. 

Next, ib was contended that the order was 
wrong on the merits, that the applicant had 
received advantages by having her property 
taken care of for her and that watching fees 
would have been necessary in any case and 
also the hire for boats to collect the paddy, 
but the law takes no account of such consider- 
ations under section 144; the Receiver’s 
possession was wrongful ab initio and such 
restitution is ordered as will, so far as may 
be, place the parties in the same position that 
they would have occupied if such decree had 
never been passed. But for the order the 
applicant would never have been called on to 
pay to the Receiver fees for taking care of the 
property and realising its profits, and she is 
entitled under the law to be put in the 'same 
position, so far as may be, as if the order had 
never been passed. The appealis dismissed 
with costs. 


N.B. Appeal dismissed, 


Tna aaea 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 


First Crvin APPEAL No, 17 oF 19292, 


November 2, 1928, 


Present :—Mr. Dalal, J. C, and Mr, Neave, 
A. J. O. 


AWADH RAM SINGH AND oTHERS-— 
PLAINTIFES—-APPELLANTS 
versus 
MAHBUB KHAN AND OTHERS— 
DEFENDANTS—RESPONDENTS, 


Hindu Law—Joint family—Alienation by father— 
Legal necéssity—Burden of proof—Pre-emptor of 
property, position of—Antecedent debt, what is—Sepa- 
ration Mutations in favour of individual members— 
Presumption. 


A pre.emptor of a sale of Hindu joint family prop- 
erty by the father does not stand in a better posi- 
tion against the sons than the vendee so far as the 
question of legal necessity is concerned. except that 
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being in a less favourable situation than the vendee 
to prove proper inquiry as tothe existence of necessity 
or of antecedent debts of the father, less strict 
proof of inquiry may be required of him The 
burden of proving their'existence, however,is not shift- 
ed by pre-emption from the transferee to the sons 
unless the sons were parties to the pre-emption decree 


Jamna Pershad v. Balbhada, 74 Ind. Cas. 353 ; 9 
0O. L. J. 601; 2b O. 0. 388 ; (19238) A. I. R. (O) 147 
followed. 


An antecedent debt to be binding on Hindu sons 
must not only be antecedent in time to the transfer 
questioned by the sons but also dissociated in faot 
therefrom. 


Even where property is held by a joint Hindu 
family mutations are often made in favour of in- 
dividual members of the family. Unsupported by any 
other circumstance of division, they do not raise a 
presumption of separation, 


Appeal from the decree of the Subordinate 
Judge, Gonda, dated the 30th January 1922, 


Mr, M. Wasim, for the Appellants, 
Mr. A, P. Sen, tor the Respondents. 


JUDGMENT —The suit in the Court of 
the Subordinate Judge of Gonda was for poss- 
ession of a one-third share of one Mahal 
Abdul Ghafur Khan and about one-fifth of an- 
other known as patti Ghunnu Khan by Hindu 
sons from the vendee of their fathers. The 
following pedigree will indicate the relation- 
ship between the vendors and the plaintiffs :— 








ORI van 
IF log „| 
Bhagwan Singh Mendai Singh. Rajai Singh 
died childless. 
Gaya Dri Singh 
Pirthipal Singh 
: (vendor) defendant 12 
Mahabir Singh 
defendant 14 
Suraj Lal Singh, 
plaintifi 2 
| 
i Par 
Gajadhar Singh oe Singh 
Ramadat Singh Jagatpal Singh 
died childless (vendor) defendant 13 
| 
| { 
Awadbram Singh, Dasrath Singh, 
plaintiff 1. plaintiff 3. 
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On 9th August 1904 Jagatpal Singh, father 
of plaintiff No. 41, and Pirthipal Singh, grand- 
father of plaintiff No. 2, sold the property in 
suit to Mian Bakhsh Khan for an ostensible 
consideration of Rs. 14,000 (Exhibit I, p. 24), 
The consideration was made up of the follow- 
ing eleven items :— 

Rs. a 

(1) For payment to certain mort- 

gagees under a usufructuary 
mortgage of 20th, March 1894, 
executed by Gaya Prasad and 
Ram Dat 


(2) For payment fo the same 
mortgagees on a deed of further 
charge of even date executed by 
the same persons s 


1,500 0 


600 0 


(3) For payment to Chola and 
Bulla Kalwar in satisfaction of 
a usufructuary mortgage of 27th 
June 1892 executed by Gaya 
Prasad and Ram Dat 


(4) For payment to the same 
mortgagees on account of a deed 
of further charge of 14th July 
1892 executed by the same 
mortgagors 

(6) For payment to the same 
mortgagees on account of a deed 
of further charge dated 2nd July 
1901 executed by Pirthipal 
Singh H 

(6) Credit given for money due 
onan unregistered hypotheoa- 
tion-bond of 12th May 1903 exe- 
outed by Pirtbipal Singh in 
favour of tbe vendee S Tias 


1,500 0 


600 0 
737 8 


300 0 


(7) Credit given for money due 
on a bond of 3ist July 1904 ex- 
ecuted by Pirthipal Singh and 
Jagatpal Singh in favour of the 
vendee ves 

(8) For payment to Mian Abdul 
Ghafur Khan on account of an 
unregistered bond of 18th July 
1904 executed by the ven- 
dors Pirthi Singh and Jagatpal 
Singh vee 8,000 0 

(9) Received for cost of stamp- 
paper ite 


1,000 0 


140 0 
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(10) Due on a pro-note executed 
by Pirthipal Singh in favour of 
the vendee on 12th May 19038. 

(11) Received in cash at the time 
of the registration ; 


21 0 


4,601 8 
Total ... 14,000 0 


Subsequently, Abdul Ghafur Khan (who is 
now dead and is represented by the defendants 
No. 1 to 5) and Ghunnu Khan (who is now dead 
and represented by the defendants 7 to 9) sued 
for pre-emption and obtained a decree on the 
24th November 1905 on the basis of a com- 
promise entered into between them and the 
vendes Mian Bakhsh Khan. The vendors 
obtained from the pre-emptors on payment in 
Court of Rs. 12,000. 


The plaintiffs based their claim for poss- 
ession on the following allegations. They 
were in existence at the time of the sale 
and so had a right to have it set aside 
on the ground that it was not executed by 
the managing members of the joint family 
for any valid necessity or for the payment of 
antucedent debts. It was their case . that 
since the time of their ancestor Ori Singh the 
family had been joint and the property in 
their possession ancestral joint family pro- 
perty. Both the plaintiffs Awadh Ram Singh 
and Suraj Lal Singh were in existence at the 
time of the sale and attained majority within 
three years of the institution of the suit, 
The third plaintiff Dasrath Singh was born 
subsequently, The defence was that the suit 
was barred by limitation, that the burden lay 
on the plaintiff Hindu sons to prove the im- 

moral nature of the consideration of the sale, 
that part of the property in suit was self- 
acquired property of Jagatpal Singh, that the 
sale was executed by the managing members 
for valid necessity and for payment of antece- 
dent debt and, finally, that the sale cannot be 
set aside as the bulk of the consideration was 
binding on the plaintiffs, 

The learned Subordinate Judge held that 
the suit was within time, that the entire prop- 
erty in suit was the joint ancestral property 
of a joint Hindu family consisting of the 
plaintiffs and the transferors, that the burden 
of proving legal necessity lay on the defend- 
ants and that the consideration was binde 
ing on the plaintiffs except to the extent 
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of’ Rs. 4,622-8-0 made up of items 10 
and 11 out of the items enumerated above in 
this judgment. In the result, the lower 
Court granted to the plaintiffs a deoree for 
possession of the property in suit on payment 
of Bs. 9,377-8-0 to the defendants who were 
legal representatives of the pre-emptors Gha- 
fur Khan and Ghunnu Khan, 


Both parties have appealed. Appeal No. 17 
is that of the plaintiffs and appeal No, 25 of 
the defendants who are the successors-in- 
interest of the pre-emptors. The appeal by 
the defendants must be considered first be- 
cause in case of its success, there will be no 
necessity to consider the other appeal. 


The suit will be within time if either of the 
plaintiffs Awadh Ram Singh and Suraj Lal 
Singh was under 21 years of age atthe date 
of its institution, On their behalf four differ- 
ent classes of evidence were produced, medi- 
cal evidence of a Civil Surgeon, statement of 
age made by their parents or other relations 
at the time they joined school, horoscopes as 
are ordinarily prepared at the birth of Indians 
of the respectability and standing in life of the 
plaintiffs and oral testimony of their mothers. 
The second class of evidence is the most reli- 
abie as it does not depend on mere conjecture, 
is not likely to be prejudiced or fabricated and 
came into existenca at a tine when there was 
no thought of the present suit, First of all, 
both the plaintiffs were entered at the Paihar 
School, where their dates of birth were record- 
ed in the School Register. According to these 
dates the plaintiffs were between 19 and 20 
years of age at the date of the institution of 
the suit on 26th November 1919. These en- 
tries have been tampered with, The teacher 
Daulat Rai has deposed that this was done 
recently after the school building was broken 
into, Ibis, however, not necessary to inquire 
into this matter because Awadh Ram was 
transferred to the Utraula Schoo! in February 
1915 and the entry of the date of birth in the 
register of that school gives no cause for sus- 
picion. The date of birth given there is 5th 
February 1900, 


When this independent and reliable evidence 
is not negatived by any defence evidence, which 
was ignored and not referred to by the defend- 
ants’ learned Counsel during arguments here, 
we feel satisfied that the plaintiff Awadh Ram 


. INDIAN CASES , 


727 


was between 19 and 20 years of age when the 
present suit was brought. 

Tt was conceded by the defendants’ learned 
Counsel, as indeed it must be after the Privy 
Council decision in Chet Ram v. Ram Singh (1), 
that if Mian Bakhsh had conbinued in posses- 
sion, the burden would have laid on him fo 
prove the binding necessity of the sale aonsider- 
ation, According to him, the burden now lies 
on the plaintiff Hindu sons because a decree 
has been obtained by the pre-emptors Abdul 
Ghafur and Ghunnu Khan and they have taken 
possession in execution thereof, This argu- 
ment is based on a misapprehension of the effect 
of a pre-emption decree, The Hindu father 
who made the sale had no concern with this 
decree ; he was not a necessary party thereto. 
In the present case a compromise was effect- 
ed between the pre-emptors and the vendee 
to which the vendors were no parties and the 
decree was passed on the basis of this aom- 
promise ex parte against the vendors, By no 
stretch of the doctrine of representation can 
the Hindu sons be said to have been represent- 
edin such a litigation. We agree with the 
observations of a learned Judge of this Court 
in Jamna Pershad v. Balbhaddar (2): “It is 
clear that pre-emptor cannot stand in a 
better position against the sons than the 
vendee from the father except that, being in 
a less favourable situation than the vendee to 
prove proper inquiry as to the existence of 
necessity or of antecedent debts of the father, 
less strict poof of inquiry may be required 
of him. The burden of proving their exist- 
ence, however, is not shifted by pre-emption 
from the transferee to the sons, unless the 
sons were parties to the pre-omption decree. 

The decree which shifts the burden on the 
sons ig one in execution of mortgage by the 
father, Thisis emphatically stated by their 
Lordships in Sahu Ram Chandra v. Bhup 
Singh (8), and in the passages from two judg- 
mente, one of Sir James Colvile and the other 

(1) 67 Ind. Cas. 569; 44 A. 868;3 P. L. T. 868; 
3L M. L. T. 50 ; 43 M. D. J. 98; 16 L. W. 89; (1922) 
M. W. N. 456; 4U. P.L. R (P.0.) 64; (1922) A. I. 
R. (P.O) 247 ; 3 P. L. R. 1922 ; 24 Bom. L. R. 1281; 
27 0. W. N. 150; 49 I. A. 228 ; 21 A. L. J. 114 ; 970, 
L. J. 79 (P. 0). 

(2) 74 Ind. Cas 353; 90 L.J. 601 ; 25 0. 0, 388; 
(1923) A. I. R. (0) 147. 

(8) $) Ind. Cas. 280; 39 A. 437: 21 ©. W. N. 698 ; 
1P.L W 567;15 A. L. J. 487; 19 Bom. L. R. 498 H 


26 0. L. J. 1 ; 38 M. L. J. 14 ; (1917) M. W. N. 439; 
22 M. L- T. 223; 6 L. W. 213; 44 I. A. 126 (P. O). 
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by Sir Jobn Stanley, which they approve of 
as a correc and useful statement of the law 
on the subject of the burden of procf 
There remains no manner of doubt that the 
burden of proof was rightly laid on the con- 
tending defendeants by the lower Court. 


The last argument of the defendands’ learn- 
ed Counsel was that part of the property in 
suit was the self-acquired property of Jagatpal, 
vendor. There is no substance in this allega- 
tion. In the wajib-ul-arz of mauza Mahuadhar 
it is stated that decree for Birt right was 
passed in favour of Gajadhar’s Singh at the 
time of the first Settlement. Obviously, Gaja- 
dbar’s name is used here to represent the 
family. In the khewat of 1870 (Hx. 2, p. 82) 
the names of Bhagan, Gaya Prasad and 
Gajadbar were recorded in the column show- 
ing owners of Birt rights. It is clear that 
the Birt was not the self-acquired. property of 
Gajadhar. Reliance was also placed on muta- 
tion of namesin the khewat on the death of 
Bamdat when Jagatpal’s name was entered as 
an beir. (Bx. 21, p. 86). The family was 
joint according to the admission in the written 
statement and there is no reason to hold that 
property was divided ' among them, Even 
where property is held by a joint Hindu 
family, mutations are often made in favour of 
individual members of the family, Unsupport- 
ed by any other circumstance of division, 
thoy do not raise a presumption of separation, 


The appeal by the defendants must fail. 
Wo shall next discuss the appeal filed by the 
plaintiffs. This entails an examination of the 
different items making up the consideration 
of the sale with a view to discover whether 
they are binding on the plaintiffs or not. 


Items Nos. 1 and 2. The plaintiffs were not 
existence at the time of these mortgages, so 
they are not in a position to contest the 
validity of their consideration, which is in 
consequence binding on them. It was argued 
that a sale to pay off these mortgages was 
not necessary because the mortgages were 
usufruetuary. The deed of further charge 
carried interest and, though at the time of sale 
it was paid up to date, there was no guarantee 
that it would always be paid. It cannot, there- 
fore, be admitted that the sale was imprudent. 


Items Nos. Sand 4, Itis true that these 
documents ought not to have been received in 
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evidence by the lower Court as an attesting 
witness Kali Prasad, who is alive, was not 
examined as a witness by the plaintiffs. We 
are not prepared to draw any distinction 
between documents which are the basis of a 
suit and those whose production is required 
for a collateral purpose, so far as their admis- “ 
sibility in evidence is in question. The direc- 
tion in section 68, Evidence Act is mandatory 
and draws no such distinction. “If a document 
is required by law to be attested, if shall not 
be used as evidence until one attesting witness 
at least bas been ealled for the purpose of 
proving its execution.” We proposed to sum- 
mon Kali Prasad and examine him as a wit- 
ness, whereupon the defendants’ learned Coun- 
sel admitted these documents. The sale was 
effected more than 12 years after the date of 
the mortgages, so the plaintiff sons are nob in 
a position to question them. The same argu- 
ment as to want of prudencefor the sale 
was advanced as was advanced with respect 
to items 1 and 2 and the same answer will 
suffice, 


Item No. 5. There is a personal covenant 
for payment, which constitutes antecedent 
debt of the family. It was pointed out that 
the debt was contrasted by Prithipal alone. 
This makes no difference, because, obviously, 
Prithipal acted on behalf of the family. 


Items Nos, 6, 7 and 8. The first argument of 
the plaintiffs’ learned Counsel was that these 
items were fictitiously entered in the sale-deed 
with a view to inflate the consideration-money 
and avoid pre-emption. This is to some extent 
probable because the vendee accepted Rs. 
12,000 as the price under the compromise in 
place of the ostensible one of Rs, 14,000 and 
the pre-emptors even now express their sus- 
picion that these items were nominal. At the 
same time, there is no positive proof of the 
plaintiffs’ allegation that no such sums were 
paid to the vendors. As already observed, the 
pre-emptors paid Rs, 12,000, that is, only 
Rs, 2,000 less than the price mentioned in the 
Sale-deed, and not Rs. 4,800 less as would 
have been the case if they had succeeded in 
proving all the three items to be fictitious, 
There is, however, another matter with respect 
to items Nos. 7 and 8, with regard to which 
we differ from the opinion of the lower Court. 
These two items, amounting toa sum of Rs. 
4,000, do not constitute antecedent debt of the 
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family. They consist of money advanced to 
the vendors only 9 days and 27 days prior to 
the sale. One pro-note is in favour of the 
vendee himself and the other in favour of a 
close relation of the vendee. There can be no 
doubt that the vendee himself advanced these 
sums, if, in reality, they were advanced, in 
consideration of the sale to be effected immedi- 
ately after in his favour, An antecedent debt to 
‘be binding on Hindu sons must nob be antece- 
dent in time to the transfer questioned by the 
sont but also dissociated, in fast, therefrom. 
We may quote again from the case of Sahu 
Ramchandor (8) where heir Lordships of the 
Privy Council have summed up the principles 
of law relating to the liability of Hindu sons 
for debts contracted by their fathers, It was 
argued for the appellant before their Lordships 
that the debt would be antecedent so long as 
ib was prior in time to the transfer impeached 
by the sons. In examining that argument 
their Lordships made the following obverva- 
tions: “The argument in support of the 
validity of the mortgage also took this shape. 
It was said ‘what difference would it make if 
the father had contracted the debt an hour, a 
day, a year before granting the mortgage? 
Then de facto it would be an antecedent debt 
and the creditor would have a mortgage good 
upon that ground,’ Their Jiordships cannot 
assent to any such proposition thab a mort- 
gageo on the family estate would follow the 
loan, The case as put might instantly raise 
the presumption that what occurred was sub- 
stantially this: that the father contracted the 
debt knowing that he was at the end of his 
personal resources and that the creditor advanc- 
ed the money relying upon an understanding 
or agreement, express or implied, given by 
the father. In truth, in order to validate 
such a transaction of mortgage there must, to 
give true effect to the doctrine of antecedency 
in time, be also real dissociation in fact. The 
Courts in India, wherever such antecedency is 
found to be unreal and is merely a cover for 
what is essentially a breach of trust, will not 
be slow to deny effect to a mortgage so 
brought into existence” (449 of the report), 
We hold that items Nos. 7 and 8 do not con- 
stitute such a debt as the plaintiffs would be 
liable to pay. 


There was no contention raised in appeal on 
behalf of the defenée that there was any 
1 6-93 
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proof of items Nos, 10 and 11 being received 
by the vendors for family necessity. We hold 
that the plaintiffs are Hable to pay item No, 9 
which is the cost of the stamp-paper of the 
document of sale. 


Inthe result, we dismiss Appeal No. 25 of 
the defendants with costs, and decree the 
plaintiffs’ Appeal No. 17 to the extent of 
Bs, 4,000, We modify the decree of the 
lower Court and decree the plaintiffs’ claim 
for possession of the property in suit detail. 
ed in para. 9 of the plaint on deposit by 
them of Rs, 5,377-8-0 in the Court of first 
instance for payment to the defendants Nos, 
1 to 10. The order as to costs of the lower 
Court as regards its own costs is maintained, 
In this Court the plaintiff shall receive costs 
on Re, 4,000 and pay costs on Rs, 5,377-8-0. 


N. H. Appeal allowed, 


RANGOON HIGH COURT. 
First CIVIL APPEAL No. 134 oF 1922, 
October 16, 1923, 


Present :—Mr. Justice Heald and 
Mr, Justice Lentaigne, 


LEE LIM MA HOOCK—PLAINTIFF 
—APPELLANT 


versus 
SAW MAH HONE AND OTHERS— 
DEFENDANTS — RESPONDENTS. 


Burma Laws Act (XID of 1898), s. 18——Succession 
Act (X of 1866), s. 3381—Transfer of Property Act (IV 
of 1882), s. 52— Buddhist Lauw, Chinese—Chinese 
Confucian, dying tniestate—-Adopted son, claim by— 
Burden of proof-—Administrator, sale by—Sanction of 
Court, whether necessary—Administration suit —Lis 
pendens, doctrine of, applicability of. 


Section 13 of the Burma Daws Act does not 
authorise the application of the Customary Law in 
the case! of the succession to the estate of any person 
who is not a Hindu, Muhammadan or Buddhist, 


The provisions of the Succession Act do not confer 
any right to a share in the estate of an intestate on 
the adopted son of the intestate. 


In the case of a claim by an adopted son to a share 
in the estate of an intestate Chinese Confucian who 
is also alleged to be 2 Buddhist, the onus of proof that 
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the deceased intestate was also a Buddhist lies on 
the adopted son alleging such faot, 


Shanmugam Pillat v. Syed Gulam Ghose, 27 M. 
116; Chokalinga Pillai v. Kumara Viruthalam, 4 
M. H. O. R. 334; 17 W. R 881 note; Kedar Nath 
Milter v Denobandhu Shaha, 31 Ind. Cas. 626 ; 42 0. 
1043 ; 19 O. W. N. 724, distinguished. 

Kyin Wet v. Ma Gyoke, 9 L. B. R, 179, relied on. 


There is nothing in the Succession Act which 
requires an administrator to obtain the previous 
sanction of the Court for the sale of any portion 
of the estate of the deseased. 


Where a creditor or one of the next-of-kin ofa 
deceased institutes an administration suit against an 
executor or administrator, the mere institution of 
the suit or the obtaining of a mere administra- 
tion decree does not deprive the executor or admin- 
istrator of the general power to dispose of assets, 
unless and until the plaintiff has obtained an 
order appointing a Receiver of the estate or at 
least an injunction restraining the executor or 
administrator from exerdising the powers vested in 
the executor or administrator. The dootrine of lis 
pondens, therefore, does not apply to a sale made by 
an administrator during the pendency of an admini- 
stration suit. 


Case-law discussed. 


Appeal from the decree cf the District 
Court, Insein, in” Civil Regular No, 34 of 
1921, 


Mr. Burjorjee, for the Appellant. 
Mr. Ah Yain, for the Respondents. 


JUDGMENT. 


Lentaigne, J.-—This is an appeal against 
the judgment and decree oi the District Court 
of Insein dismissing the plaintiff-appellant’s 
suit against the respondent-defendants, and 
granting costs to the fourth respondent, One 
Leo Byaw, who was the owner of the combined 
Oil and Flour Mill in dispute, died intestate in 
May 1916, leaving one Saw Ewe Liyan, who 
claimed to bean adopted son, and four daugb- 
ters of whom three were married. The adopted 
son applied on the 12th November 1917 for 
Letters of Administration tio the estate of Lee 
Byaw deceased in Civil Miscellaneous No, 80 
of 1917, and he headed his application as one 
under the Indian Succession Ach, 1865 and 
described Lee Byaw as a Confucian by reli- 
gion without adding any allegation that she 
was also a Buddhist or that she professed any 
religion Which would cause her estate to be ex- 
cepted from the operation of the Indian Suc- 
cession Act, 1865, under section 331 or sec- 
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tion 332 of that Act. He valued the nett 
assets likely to come to his hands at 
Rs. 3,379-7-9, and when setting out the com- 
bined Oil and Flour Mill now in dispute as 
part of the assets, valued the site at Rs. 1,000 
and the Mill at Rs. 63,378in accordance with 
a valuation by one A. E. Oliveiro, Engineer 
and Contractor. 


Fifteen days later, the three married daugh- 
ters filed a rival application for Letters of 
Administration in Civil Miscellaneous No. 82 
of 1917 and in it disputed the claim of Saw 
Ewe Lyan to be an adopted son, In this 
application Lee Byaw was also’ described 
merely as a Confucian by religion, 


Saw Ewe Lyan died intestate pending the 
decision of these rival applications, and the 
Letters of Administration to Lee Byaw’s estate 
were eventually granted on the 21st January 
1918 to the three married daughters, the 
grant being issued under the Indian Suacession 
Act, 1865, because the deceased intestate had 
been described as a Confucian without any 
allegation that she professed Buddhism or any 
religion specified in section 331 of that Act. 
On the applications as then framed, the same 
result: would presumbly have ensued even if 
Saw Ewe Lyan had still survied, because, as 
pointed out in Kyin Wet v' Ma Gyoke (1), the 
Indian Succession Act, 1865, does nob re- 
cognise an adopted son. 


On the 8rd January 1918 the appellant and 
Saw Swe Phie, as widow and uncle, respective- 
ly, of Saw Ewe Lyan deceased, applied for 
Letters of Administration to the estate of Saw 
Ewe Lyan, deceased, describing the deceased 
as a Confucian by religion and valuing the 
estate at Rs, 3,531-7-9 nett assests ; and 
Letters of Administration to the estate of Saw 
Ewe Lyan were granted to them under the 
Indian Succession Act, 1865, On the applica- 
tion as made, the grant could only have been 
issued under the Indian Succession Act, 1865, 
as there was no allegation that the deceased 
was also a Buddhist or that he professed any 
religion specified in the exceptions specified in 
section 331 or notified under section 332. 


On the 9th August 1918 the appellant and 
Saw Swe Phie, as Administratrix and Adminis- 
trator tothe estate of Saw Hwe Lyan, de- 


(1) 47 Ind. Cas. 148; 9D. B. R179 ; 12 Bun D 
T, 21. 
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ceased, instituted the suit Civil Regular No. 53 
of 1918 against the thres married daughters 
as administratrices to the estate of Lee Byaw, 
deceased, claiming that Saw Ewe Lyan had 
been the adopted son of Lee Byaw and as 


such was the sole heir of Lee Byaw, deceased, _ 


under the Customary Law prevailing among 
Confucians, and valuing tbe estabe at 
Rs. 3,700 but making the usual request in a 
suit for an account that they be permitted to 
pay, additional Court-fees should the estate 
prove to be in excess of that amount, and pray- 
ing for a declaration that Saw Ewe Lyan was 
the'sole heir to the estate of Lee Byaw, deceas- 
ed, that the said estate be administered under 
the directions of the Court, for the costs of the 
suit, and fora Receiver. No schedule of 
property claimed was attached to this plaint, 
and on this error being pointed out, the 
plaintiffs filed, on the 26th August 1918, 
firstly, a copy of the Annexures A and B to 
the application made by Saw Ewe Lyan 
for Letters of Administration tio the estate of 
Lee Byaw, deceased, secondly, a copy of 
Annexures A and B to the plaintiff’s appli- 
cation for Letters of Administration to the 
estate of Saw Ewe Lyan, deceased, and, thirdly, 
a plan of the Mill site ; but the plaint was not 
in any way amended so as to even refer to 
these documents. 


On this plaint as so framed, itis probable 
that the suit would have failed under the law 
as declared in Kyin Wetv. Ma Gyoke and 
others (1), because section 13 of the Burma 
Laws Act, 1898, does not authorise the appli 
cation of the customary law in the case of the 
succession to the estate of any person who 
was nota Hindu, Mahomedan or Buddhist, 
and the statutory provisions of the Indian 
Succession Act, 1865, would apply and do not 
confer any right to a share in the estate of an 
intestate on the adopted son of the intestate. 


On the 12th September 1918 the three 
married daughters, as administratrices ta the 
estate of Lee Byaw, deceased, by a registered 
deed sold and conveyed the combined Flour 
and Oil Mill together with its site fo the fourth 
respondent, Sin Seng Hin & Co„ for a con- 
sideration of Rs. 75,500 described in the deed 
as made up of Rs. 46,000 amount due by the 
estate of Lee Byaw, deceased, to the pur- 
chasers, of Rs. 16,000 described as a debt 
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due by Lee Byaw, deceased , to the purchasers, 
and Rs, 13,600 paid in eash to the vendors 
administratrices. The body of that deed con- 
tained the usual acknowledgment by the 
vendors of the receipt of the last mentioned 
sum, and the registretion endorsements also 
include the usual certificate signed by the 
Sub-Registrar that the vendors acknowledged 


receipt of consideration as stated in the 
document, 
On the 18th September 1918, the day 


following the execution of the above deed, an 
issue was framed in Suit No. 58 of 1918 as to 
whether Chinese Customary Law could apply 
to the estate, and the pleader or lawyer for 
the defendants therein is recorded as admitting 
that if Chinese Customary Law could apply, 
Saw Eve Lyan would have been the sole heir 
to the estate of Lee Byaw deceased. Five 
months later, the legal defects of the original 
claim on behalf of Saw Ewo Lyan, deceased, 
must have become apparent to the plaintiffs in 
Suit No, 53 of 1918, and the diary in the record 
of that suit, under date the 17th February 
1919, contains the first allegation that Lee 
Byaw was a Buddhist in the following 
entry :—" Mr. Maung Gyi says that bis client 
and the deceased Lee Byaw were Buddhists as 
well as Confucians. Let the plaint be amende 
ed to make this clear.’ On the 24th 
February 1919 an amended plaint was filed 
alleging in paragraph 8 that” the late Lee 
Byaw, her deceased husband Saw Gyoke Ah 
and the late Saw Ewe Lyan were Chinese or 
Confucian Buddhists.” On the 22nd March 
1910 the plaintiffs were granted a preliminary 
administration decree against the two surviv- 
ing administratrices of the estate of Lee Byaw, 
deceased, and against the representatives of 
the third administratrix who was then deceas- 
ed, That decree was subsequently confirmed 
on appeal by the Divisional Court. 


On the 29th August 1921 the appellant and 
Saw Swe Phie as Administratrix and Adminis- 
trator to the'estate of Saw Ewe Lyan, deceased, 
suing in forma pauperis, instituted the aii 
Civil Regular No. 34 of 1921, which is the 
case now under appeal, against the two surviv- 
ing married daughters as administwatrices of 
the estate of Lee Byaw, deceased, against the 
representatives of the third administratrix 
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then deceased, and against the fourth respon- 
dent, the firm of Sin Seng Hin & Co, as 
purchasers under the said conveyance, dated 
the 12th September 1918, and in the said suit 
they claimed fo set aside the said conveyance 
on various grounds, 


The following issues were framed :— 


1. Is the decree in Civil Regular Suit No, 53 
of 1918 of this Court binding on the 
fourth defendant ? 


9. Is the question of the adoption of Saw 
Ewe Lyan res judicata against the fourth 
defendant ? 


3, Is the sale of the Oil Mill by the adminis- 
fratrices of Ma Byaw’s estate to the 
fourth defendant a collusive sale ? 


4, Did the defendant have notice, before he 
purchased the Oil Mill, of Saw Hwe 
Lyan’s claim as sole heir and that Ma 
Byaw was a Chinese Buddhist ? 


5. If so, was any permission of the Court 
necessary for the sale of the Oil Mill ? 


.6, Was Saw Ewe Lyan an adopted son of 
Saw Gyoke Ah and Lee Byaw ? 


7, If so, was he entitled to the whole estate 
of Ma Byaw ? 


8. To what relief, if any, are the plaintiffs 
entitled ? 


I may here point out that Leo Byaw was 
also known as Ma Byaw. By consent, the 
first five issues were argued first before the 
District Judge after the evidence had been 
recorded, and after deciding these issues the 
District Judge dismissed the suit and awarded 
costs only to the fourth defendant. 


The plaintiffs then obtained leave to file 
this appeal in forma pauperis against that 
decision. The appellant Saw Swe Phie died 
pending the appeal, and the other appellant, 
as the sole surviving administratrix to the 
estate of Saw Ewe Lyan, deceased, has been 
permitted to continue the appeal. Itis con- 
venient to discuss the questions raised on the 
appeal in the same order as they were discuss- 
ed in the judgment of the District Court. 

I have explained above that Lee Byaw was 
described as being a Confucian by religion 
without any allegation or suggestion that she 
was also a Buddhist or that she professed any 
religion specified in section 331 of the Indian 
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Succession Act, 1865, or in section 13 of the 
Burma Laws Act, 1898, both in the applica- 
tion of Saw Ewe Lyan for Letters of Ad- 
ministration to her estate and in the rival 
application of the three married daughters 
for Letters of Administration, and that the 
grant of Letters was made under'the Indian 
Succession Act, 1865. I have pointed out 
also that the same position was taken as re- 
gards the religion of Saw Ewe Lyan and was 
repeated as regards Lee Byaw in the original 
plaint in the Administration Suit Civil Regu- 
lar No. 53 of 1918, and that the first allega- 
tion that Lee Byaw was also a Buddhist was 
first made about five months after the execu- 
tion of the conveyance, the subject-matter of 
this suit. If that allegation had not been 
made, it is clear that, under the decision in 
Kyin Wetv. Ma Gyoke and others (1), Saw 
Ewe Lyan, as an adopted son of Lee Byaw, 
(and after his death his legal representatives) 
would have had no claim to the estate of Lee 
Byaw or to any share therein and the present 
suit would necessarily fail, In the same 
decision it was also held that in the case of a 
claim by an adopted son toa share in the 
estate of an intestate Chinese Confucian 
who was also alleged to be a Buddhist 
the onus: of proof that the deceased intestate 
was also a Buddhist lay on the adopt- 
ed son alleging such fact. Several questions 
arising in this appeal must, therefore, to a 
great extent turn on the question whether the 
alleged fact that Lee Byaw was a Buddhist, 
though first asserted five months after the 
convoyanee in suit, can be given retrospective 
force prior to the assertisn of it as a fact so 
as to invalidate the conveyance or the grant 
of Letters of Administration under which the 
administratrices purported to have authority 
fo execute such conveyance, 


On the fourth issue the District Judge held 
that the fourth defendant had notice of Saw 
Ewe Lyan’s claim as sole heir to the estate of. 
Lee Byaw, deceased, but that the fourth 
defendant did not know or have any notice 
that Lee Byaw was a Buddhist before he 
purchased the Oil Mill. The second portion 
of that finding has been challenged by the 
appellant. Having regard to the decision cit- 
ed above, it is obvious that notice or know- 
ledge of the claim of Saw Ewe Lyan to be 
the heir, coupled with knowledge of the facts 
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that the deceased Lee Byaw had been merely 
alleged to be a Confucian and that Letters of 
Administration had been granted to her estate 
under the Indian Succession Act, would be 
merely notice or knowledge of a claim which 
as then formulated was obviously invalid in 
law. Consequently, the second portion of 
the finding must to a great extent nullify any 
advantage which the appellant could bope to 
obtain from the first portion of the finding, 
It is obvious that the fourth issneis framed 
not merely in support of fhe third issue as to 
collusion, but also in support of the fifth 
issue, and is based on the assumption that if 
the plaintiffs could show that the fourth 
defendant was aware that Lee Byaw was a 
Buddhist, the fourth defendant would be 
thereby fixed with knowledge or constructive 
notice of the fact that the Indian Succession 
Act, 1865, could not ordinarily apply to the 
estate, and, therefore, with knowledge or con- 
structive notice of the facts forming the basis 
of the contention that the grant of Letters 
under that Act would be either invalid or, if 
valid at all, valid merely to the same extent 
as like Letters under the Probate and 
Administration Act, 1881, would be valid ; and 
such assumptions are based on the presump- 
tion that everybody knows the law and on 
the like principles of law underlying the 
maxim “ Ignorantia legis haud excusat.” I 
will discuss these points and erroneous as- 
sumptions under the fifth issue. 


16 should be first noted, however, that any 
such argument is a two-edged weapon in this 
case, and that the converse application of the 
maxim would re-act against the plaintiff's case 
because in that respect the application filed 
by Saw Ewe Lyan for Letters would raise a 
presumption that Lee Byaw was not a 
Buddhist and that Saw Ewe Lyan was, 
therefore, justified in applying for the grant 
under the Indian Succession Act, 1865. This 
aspect was obviously realised by the plaintiffs 
who produced evidence to the effect that Saw 
Ewe Lyan’s Advocate was informed from the 
beginning by Saw Ewe Lyan that Lee Byaw 
was a Buddhist and that he was subsequently 
informed that Saw Hwe Lyan was a Buddhist, 
the suggestion being that the omission to 
mention these facts in the applications for 
Letters and in the original plaint in Suit No. 
53 was the mistake of the Advocate. I may 
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say at once that Ido not believe tbat evi- 
dence, and I am convinced that the initial 
mistakes, if they were mistakes, were the 
mistakes of the client and not of the Advo- 
cate. So far as third parties are concerned, 
it should not matter who made the mistake, 
because the third parties would have been 
misled in either event if they had not inde- 
pendent knowledge. 

Taking the bearing of the above point on 
the fourth issue, it is obvious that an adopted 
son should have better knowledge of the reli- 
gion of his adoptive mother than the fourth 
defendant who was at, most only a partner 
and friend of the parent, and the failure of Saw 
Ewe Lyan fo allege that his adoptive mother 
was a Buddhist, and the like failure of his 
widow after his death until five months after 
a olear and definte issue had been raised 
as to the legal right of the adopted son, render 
if very probable that Buddhism was not 
a prominent feature of Lee Byaw’s religion 
and that, therefore, the fourth defendant might 
not have had any definite knowledge that 
Buddhism was part of her religion 


The District Judge has pointed out that no 
oral evidence has been produced to show that 
the fourth defendant was aware, prior to the 
17th February 1919, that Lee Byaw had been 
a Buddhist, He also refers to the evidence 
of the first plaintiff, Saw Swe Phie, to the 
effect that the fourth defendant knew that 
Lee Byaw’s religion was Buddhism, because 
the fourth defendant was on friendly terms 
and on visiting terms with her and because 
all Chinamen worshipped Buddha: and the 
District Judge has correctly pointed out that 
this assertion carries no weight at all and 
obviously cannot be relied on, A reference to 
Kyin Wet v, Ma Gyoke (1) would show that 
the religion of and law of succession applic- 
able to Chinamen has been the subject of 
considerable litigation in the Burma Courts. 
The fourth defendant (who has been sued in 
his firm name of Sin Seng Hin and Company) 
is Lim Peng Nga and in cross-examination he 
stated that Saw Ewe Lyan was the adopted 
son of Lee Byaw but that he did not know 
that he was entitled to a share of her inheri- 
tance ; and that answer was not challenged 
by any further questions tending to fx him 
with knowledge of Lee Byaw’s religion. I 
agree with the finding of the District Judge 
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that it is not established that the fourth de- 
fendant had knowledge or notice that Lee 
Byaw was a Buddhist prior to his purchase of 
the Oil Mill from the administratrices. 


As regards the fifth issue, the form of the 
question would suggest that it does not arise 
if the previous issue is answered in the 
negative. The argument as addressed to this 
Bench appeared, however, to contend that 
the question arose on either answer of 
the previous issue, The issue has reference 
to the important distinction between the 
Indian Succession Act, 1865, and the Probate 
and Administration Act, 1881, as regards the 
powers of an Administrator to sell property. 
Under the Indian Succession Act it is nob 
necessary to obtain the previons sanction 
of the Court to the sale, but under section 90 
of the Probate and Administration Act, 1881, 
there are various restrictions on the power to 
sell or mortgage immoveable property, and 
sub-section (3) renders the previous permis- 
sion of the Court obligatiory for the sale of 
immoveable property, whilst section 91 enacts 
that, in the event of a failure to obtain such 
previous permission, the sale shall be voidable 
ab the instance of any one interested in the 
property. The conveyance now in question 
was executed by administratrices holding their 
Letters of Administration under the Indian 
Succession Act, 1865, and if should be a suffiai- 
ent answer that no previous permission of the 
Court is necessary under that Act. 


Reliance has, however, been placed on the 
provisions of section 150 of the Probate and 
Administration Act, 1881, which enact that on 
proceedings to obtain Probate of a Will or 
Letters of Administration to the estate of any 
Hindu, Mahomedan or Buddhist or person 
exempted under section 332 of the Indian 
Succession Act, 1865, shall be instituted in 
any Court in British India except under this 
Act. The answer to the contention based on 
this section is that the proceedings under 
which the administratrices obtained their 
grant of Letters of Administration did not 
purport to bein respect of the estate of any 
Hindu, Mahomedan or Buddhist, and con- 
sequently there was nothing to show that they 
came within the bar under that section, 
Moreover, he provisions of section 41 of the 
Indian Evidence Act, 1872, can also bo relied 
on in favour of the fourth defendant as enact- 
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ing thah the judgment granting the Letters of . 
Administration shall be conclusive proof that 
the legal character conferred thereby accrued 
at the time when such Letters came into 
operation, If full forceis given to this pro- 
vision, it must also necessarily mean that 
fhe Letters of Administration in question 
came into operation as Letters under the 
Indian Succession Act, 1865, in accordance 
with the judgment, ete, conferring the legal 
character of administratrices under that Act. I 
would, therefore, find in the negative on the 
fifth issue. 

On the third issue, as to whether the sale 
of the Oil Mill was a collusive sale, there are 
three questions of fact in issue between the 
appellant and the fourth respondent, firstly, 
as to whether the whole of the Rs. 13,500 in 
cash was, in fact, paid to the vendors; secondly, 
as to whether the Rs. 16,000 was in fact due 
by the estate of Lee Byaw to’ the fourth 
defendant, and, thirdly, as to whether the 
property was sold at sach an undervalue as, 
taken with the other circumstances of 
the case, would show that the sale was 
collusive. The District Judge has decided 
all these points in favour of the fourth 
defendant, and has pointed out that it is 
admitted that the Rs, 46,000 was due to the 
fourth defendant as mortgagee of the same 
property. I have come to the conclusion that 
the District Judge is correct in all these find- 
ings, As regards the Rs. 13,500, the payment 
of that amount in cash to the administratrices 
is deposed to by an independent and reliable 
witness, Khoo Sein Kho, who was admittedly 
present at the Registration Office; and the 
District Judge is correct in his view that the 
story of Saw Ma Hone isimprobable, and that 
her allegation that she asked Peng Nga at the 
Registration Office for an acknowledgment as 
to his retaining Rs. 2,700 as Saw Ewe Lyan’s 
share (whichis, in faob, the only portion of the 
Rs. 18,500 really in dispute) is shown to be 
untrue on an important point by the fact that 
Peng Nga was not present at the Registration 
Office, as is shown by the evidence of Peng 
Nga himself and the corroborative evidence of 
Khoo Sein Kho and by the further corrobo- 
ration from the entry on the deed that it was 
presented for registration by Lim Chong 
Chee who, according to Peng Nga and Khoo 
Sein Kho, was representing Peng Nga at the 
Registration Office. 


Vor, 79] 


LEE LIM MA HOCK v, SAW MAH HONE 


The debt of Rs. 16,000 is proved by the 
‘evidence of Peng Nga, and it was shown by 
the administratrices in the inventory filed on 
the 11th November 1918 and also in the 
account filed by them on the 6th June 1919. 
It is also recited in the deed; and stronger 
and more reliable evidence than that of Saw 
Ma Hone would be required to convince me 
that the administratrices were not then 
satisfied that the debt was one properly due 
by the estate. 


A% regards the value of the Mill and site, 
the documentary evidence on the records of the 
appplications for Letters of Administration is 
all to the effect that the site and Mill were not 
worth more than the Rs, 64,378 and had been 
so valued for Saw Ewe Lyan by an expert em- 
ployed by him. The valuation of the claim 
in Ciyil Regular No, 58 of 1918 also shows 
the nett value of the estate at only Rs. 3,700, 
The plaintiff has examined two clansmen or 
friendly Chinamen who depose to the effect 
that they and others were willing to pay 
Rs. 1,20,000 to Rs. 1,830,000 for the Mill, 
The first of these witnesses has admit. 
tedly no experience of the working of such 
a Mill, and the second refused to dis- 
close the names of the supposed pros- 
pective partners on the absurd ground that it 
was not the custom to do so, I do not attach 
any weight to either of these two witnesses, 
and I can see no reason for holding that 
Rs. 75, 500 was not a fair price for the Mill and 
site, I likewise do not attach any importance 
to the purchase of another Oil Mill for 
Rs. 1,27,000 by the fourth defendant; that 
purchase was in April 1920 about 19 months 
after the date of the conveyance in suit, and 
apart from the long interval between the two 
transactions which would prevent that pur- 
chase from being strong evidence as to the 
value in 1918, it is obvious that there is no 
reliable expert evidence to show the difference 
in values between the two Mills, and no 
materials have been produced to enable the 
Court to form any comparison between the two 
Mills or to estimate the value of tha Oil Mill 
in suit at the date of such purchase in April 
1920. 


After considering every aspectof the evi- 
dence produced in this case, I am satisfied 
that no grounds have been shown which would 
justify any conclusion that the transaction 
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was collusive, Itis obvious that the firsti 
defendant is now anxious to help the plaint- 
iff, and if there had been any collusion, the 
plaintiff would have had little diffieulty in 
setting up at lasta case of grave suspicion. 


It is unnecessary to discuss the second 
issue, because the fourth defendant has admit- 
ted that Saw Ewe Lyan was an adopted son of 
Lee Byaw. 

As regards the first issue, it is contended by 
the appellant that the Suit No. 53 of 1918 
was a contentious proceeding in which the 
right to the Oil Mill was directly and speci- 
fically in question within the provisions of 
section 52 of the Transfer of Property Act, 
1882, or the corresponding principles of law in 
force in Lower Burma prior to the extension 
of that section to the whole of Lower Burma, 
and that, therefore, the transfer cannot affect 
the rights of the plaintiff to ‘recover the Oil 
Mill as administratrix to the estate of Saw 
Ewe Lyan, If the exact wording of section 52 
is referred to, it will be seen that the rights 
which are protected under thab section are 
the rights “ under any decree or order which 
may be made” in such pending suit, The 
Dictriot Judge has pointed out that though 
the preliminary decree in Suit No. 58 de- 
olared that Saw Ewe Lyan was the sole heir 
and solely entitled to the estate of Lee Byaw, 
the final deoree did not touch the Oil Mill at 
all but merely gave a money-deoree against 
the administratrices, It is difficult to see 
how that final decree could be enforced 
against the Oil Mill, even assuming that the 
principle of lis pendens could have been other- 
wise applicable to the case, 


The question also arises whether the right 
to the Oil Mill was “directly and specifically in 
question” in Suit No. 53 of 1918. The Oil Mill 
was not specifically referred to in any para- 
graph of the original plaint in that suit, and 
paragraph 6 of the original plaint stated that 
the plaintiffs were desirous of having the 
estate of Lee Byaw administered by and 
under the directions of the Court and “ being 
paid the share of Saw Ewe Lyan therein,” 
Though they claimed that Saw Ewe Lyan 
was entitled to the whole estate, they valued 
the olaim at only Rs, 3,700, 


There is nothing in that plaint toeshow that 
the property now in suit was directly or spe- 
cifically in question in that suit. The claim 
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was really one for a money-decres to be cal- 
culated on a realisation of the entire estate. 
Though the right to the Oil Mill may in fact 
have been directly in question as being tha 
main part of the estate, it was not EY 
in question. 


The District Judge has quoted certain 
passages from an unreported decision of a 
Bench of the late Chief Court as showing that 
the principle of lis pendens does not apply 
to such a suit instituted against an adminis- 
trator for the administration of the estate 
by or under the directions of the Court, be- 
cause the right to the specific plot of land was 
not directly and specifically in question in 
such suit, and, consequently, a sale made by 
the administrator pending the suit could not 
be set aside except on the ground of fraud, 
The Advocate for the appellant has contended 
that this suit is ina different position on the 
ground that the Oil Mill constituted the whole 
of the estate or practically the whole of the 
estate ; but this argument overlooks the fact 
that the underlying principle is the same in 
each case and that the claim was not to the 
whole of the estate in either case but to the 
balance of the estate after all debts had been 
paid; and it is the duty of the administrator 
to realise the estate by selling property or 
properties so far as may be necessary to pay 
the debts due out of the estate. Ifthe estate 
consists of only one piece of land, it would be 
impossible for the administrator to perform 
this duty without selling that property, and 
for this reason if is obvious that the sale 
cannot be treated as invalid unless it can be 
shown that the institution of the administra- 
tion suit operated either as a revocation or as 
a stay of the powers of the administrator to 
deal with the property constituting the estate 
or with the specific property now in question. 


In the 11th Edition of Williams on Execu- 
tors, ete., Volume 1, at page 704, ib is pointied 
out that, “the executor’s or administrator's 
power of disposal over the assets is nob at all 
controlled or suspended by the mere com- 
mencement of an action on the partof a 
oreditor of the deceased for the administration 
of the estate; for the power of the personal 
representative to alienate and make a good 
title fo any part of the assets continues until 
there has been judgment in the action.” This 
principle of equity is recognised in the case of 
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Neeves v. Burridge (2), where it was held that 


the Courts of Common Law take notice of this: 


principle of equity, and that evidence to show 
a contrary practice is not admissible, 


In the case of Berry v. Gibbons (3), ik was 
sought to set aside a security created by an 
executor over & picture after the passing of a 
decree in an action for administration, and it 
was held that “the doctrine of lis pendens 


. has no bearing on the case; for a mere ad- 


ministration decree (no Receiver being appoint- 
ed, nor any injunction granted to prevent the 
executrix from dealing with the assets), would 
not fake away her legal powers go as to invali- 
date the title of persons claiming under a 
disposition made by her in exercise of these 
powers, ” 


From these authorities it is clear that; 
where a creditor or one of the next-of-kin 
institutes an administration action against 
an executor or administrator, the mere insti- 
tution of the action or obtaining of a 
mere administration decree does not ordi- 
narily deprive the executor or administra- 
tor of the general power to dispose of assets, 
unless and until the plaintiff has obtained an 
order appointing a Receiver of the estate or at 
least an injunction restraining the executor or 
administrator from exercising the powers vest- 
ed in the executor or administrator. There are, 
of course, certain exceptions under the head 
of lis pendens which I will discuss below, but 
ib would be necessary that the plaintiff should 
show that the case comes within the exception, 
It is obvious tbat an executor is under the 
duty to! realise assets and pay the debts due 
by the estate, and itis only right that this 
duty to administer the estate should not be 
interfered with or stopped except by a specific 
order of the Court, especially asthe object of 
auch an action is oftien to hasten such admin- 
istration and to obtain for the plaintiff that 
result, and in any case the rights of other ore- 
ditors and persons interested in the estate 
should also be considered before any order is 
passed curtailing the powers of an exeoutor or 
administrator, 


AA (1849) 14 Q. 504 at p. 507; 

B. 68 ; 14 Jur. 177; 80 R. R 

ae (1873) a Gh. A. TAT; ‘42 L. J. 
88 ; 21 W. R. 754, 


Hra: R. 196 ; 19 
"Ch, 89 ; 291. T. 
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If the plaintiff had applied for the appoint- 
ment of a Receiver in suit No. 53 of 1918 on 
the basis of the facts alleged in the original 
plaint, the application would presumbly have 
been rejected on the ground that these allega- 
tions did not disclose a cause of action, having 
regard to the provisions of the Indian Succes- 
sion Act, 1865. If the happy thought had 
struok the plaintiffs to make the allegation as 
to Buddhism being part of Lee Byaw’s religion 
prior to the execution of the conveyance, 
their proper course would bave been to file an 
application to revoke the grant of Letters of 
Administration on the ground that the new 
allegation would modify the Statutary law 
applicable to the succession, and to obtain an 
ad interim order staying the further exercise 
of powers as administrators. Tho same result 
could have been attained by an application for 
the appoinment of a Receiver pendente lite on 
the same grounds, It was nob until five 
months after the execution of the conveyance 
that the happy thought struck the plaintiffs 
to allege that Lee Byaw had been a Buddhist, 
and it was this allegatiou which gave plaintiffs 
their complete cause of action. A consideration 
of these points makes it obvious that the con- 
tention as to lis pendens is an attempt to 
obtain, merely on technical grounds, an advan- 
tage which they would not have been legally 
entitled to on the allegations and incomplete 
cause of action which they were propounding 
prior to the execution of the conveyance, 


I have referred above to the fact that there 
are exceptional cases in which a creditor's action 
for administration may in England give rise to 
the right arising on a lis pendens. In the 
case of Price v. Prise (4) we find it laid down 
that where debts are charged upon a testator’s 
real estate by the Will, or as a judgment-debt 
under the old law, an action by a creditor for 
the administration of the real and personal 
estate is a lis pendens which when registered 
gives the plaintif priority over a purchaser or 
mortgagee from any defendant entitled to any 
real estate under the Will, except where the 
defendant is in such a position that the pur- 
chaser or mortgagee has a right to suppose 
that he is selling or mortgaging for the pur- 
pose of paying the testator’s debts. In that 
decision it was also held that a creditor's 


(4) (1887) 35 Ob, D. 297 ; 56,3. Ch. 580; 56 In 
T, 842 ; 35 W.R. 386, 
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action for general administration may be a 
sufficient lis pendens before final decree, 
so as to entitle the plaintiff to priority 
over a purchaser or mortgagee taking sub- 
sequently to tha registration of the lis from 
a specific devisee who isa defendant, if the 
plaintif, previously to the purchase or mort- 
gage, has sufficiently indicated the real estate 
sought to be charged in theaction ; a mere 
general claim for administration of the real 
and personal estate not being of itself suffi- 
cient indication of intention to make liable 
the specifically divised real estate, When 
that is fhe law as regards the right of a 
creditor as against the purchaser from a devise 
it is obvious that a claimant to a share or to 
the residue of the estate cannot be in a better 
position. For the above reasons, I would hold 
that the appellant is not entitled to relief on 
the ground of a lis pandeng, 


It only remains to mention some other 
decisions referred to in the course of the 
argument, but which cannot help the appel- 
lant. Inthe case of Walker v. Flamstead (6), 
the Lord Chancellor points out the rules 
applicable to the duty of the purchaser or 
mortgagee who comes in under a trust created 
for discharging certain and particular encum- 
brances, to see to the application of the pur- 
chase money to the discharge of these incum- 
brances, and how the same obligation does 
not arise where the estate is devised in trust 
or subject to the payment of the testators’ 
debts in general, because it is impossible that 
he should know what these debts are, 


The Advocate for the appellant has relied 
on the decision in Scott v. Tyler (6), but that 
decision does not help him because it is ex- 
pressly pointed out in that case that it is of 
great consequence that no rules should be 
laid down here which may impede executors 
in their administration, or render their dis- 
position of the testator’s effects unsafe or un- 
certain to the purchaser ; his title is complete 
by sale and delivery; what becomes of the 
price is no concern of the purchaser ; this 
observation applies equally to mortgages and 
pledges and even in the present instance 
where the assignable bonds were merely 
pledged without assignment.” That decision 


e 
5) (1754) 3 Keny 56, 96 ©. R. 1306. 
6) (1788) 2 Bro. O. O. 431 21 E. R. 448, 
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then points out that fraud and covin will viti- 
ate any transaction and turn it into a mere 
colour. If one concerts with an executor or 
legatees by obtaining the testator’s effects at 
a nominal price or at;a fraudulent under-value 
or by applying the real value to the purchase 
of other subjects for his own behoof, or in 
extinguishing the private debts of the execu- 
tor or in any other manner contrary to the 
duty of executor; such concert will involve 
the seeming purchaser, or his pawnee, and 
make him liable for the full value, It is 
obvious that this decision cannot help the 
appellant in this ease. 


The case of Woodhead v. Fallows (T) like- 
wise cannot help the appellant, because this 
is a oase in which the administratrix mortgag- 
ed certain leaseholds to an attorney for the 
private debt of the administratrix, and ob- 
tained the execution of the mortgage-deed by 
the next-of-kin by the false recital that £300 
was paid as consideration. The case of Hill 
y. Simpson (8) likewise cannot help the appel- 
lant, because that case related to a transfor 
by an executor, immediately alter death of 
the testator in order to secure a private debt 
of the executor as well as future advances, 
and the former fact should bave put the 
transferee on enquiry. The case of Ricketts v. 
Lewis (9) likewise cannot help the appellant, 
as the mortgagee had notice that the money 
was raised for an ultra vires purpose to effect 
repairs of leasehold premises, which the exe- 
cutor was nob bound to repair, 

For the above reasons I would hold that the 
appeal must fail, and I would dismiss the 
appeal with costs in favour of the fourth 
respondent. I also direct that the appellant 
pay the Court-fees leviable on the appeal 
under O. XXXIII, r. 11, read with O, LXIV, 
r.i. 

Heald, J.—In Civil Miscellancous Case 
No. 80 of 1917 of the District Court of Insein, 
Saw Ewe Lyan, whom the present appellant 
represents, claimed Letters of Administration 
under the Indian Suceession Actin respect of 
the estate of Lee Byaw, whom he described 


(7) (1882) 1 L. J. Ex. 177; 149 E. R. 904; 2 Tyr. 
(8) (1802) 82 E. R. 68; 7 Ves. Jun. 152; 6 R.R. 
e 


05. 
(9) (1882) 20 Ch. D. 745; 511. J. Ob. 887; 46 Is 
T, 868; 30 W. R. 609. 
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as his mother. In his application he said that 
Lee Byaw was a Confucian by religion and 
in his affidavit he mentioned that he also was 
a Confucian. He gave the names of four 
daughters of Lee Byaw, one of them being a 
minor. He valued the entire estate ab 
Rs. 3,379, entering the mill and its site which 
are the subject-matter of the present appeal 
ab Res, 64,478, but setting off a mortgage-debt 
of Rs. 46,000, and other debts of Rs. 13,498. 


In Civil Miscellaneous Case No. 82 of 1917 
of the same Court the three daughters of 
Lee Byaw who were of age, and who are 
represented by the first three respondents in 
this appeal, filed a counter-application for 
Letters and denied that Saw Ewe Lyan was 
Lee Byaw’s son. Saw Ewe Lyan replied that 
he was a son by adoption, The three 
daughters also described Lee Byaw as a 
Confucian by religion. They valued the estate 
at Rs 2,500, assessing the mill and its site at 
Rs, 51,000, and setting off the mortgage-debt 
of Rs, 46,000, 


Saw Ewe Lyan died during the pendency of 
the applications and Letters under the Succes- 
sion Act were granted to three daughters on 
their giving security in Rs. 6,000. In his order 
granting Letters the learned Judge pointed 
out that the Succession Act does not recognise 
adoption, 

In Civil Miscellaneous Case No. 1 of 1918 
of the same Court the present appellant 
{along with another relative of Saw Ewe 
Lyan’s since dead), claimed Letters in respect 
of Saw Ewe Lyan’s estate, describing him as 
a Confucian by religion. In her application she 
valued Saw Ewe lLyan’s interest in Lee 
Byaw’'s estate at Rs. 3,879, Her application 
was unopposed and Letters under the Succes- 
sion Act were granted. 

In Civil Regular Suit No, 53 of 1918 of the 
same Court, appellant as administratrix of 
Saw Ewe liyang estate sued the three ad- 
ministratrices of Lee Byaw’s estate for a 
declaration that Saw Ewe Lyan was Lee 
Byaw’s sole heir under the customary law 
prevailing amongst Confucians, and as such 
was entitled to Tee Lyaw’s estate, which she 
valued at Rs. 3,700. She also claimed ad- 
ministration of that estate by the Court, Her 
suit was filed on the 9th of August 1918 and 
on the 17th of February 1919 her Advocate 
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claimed for the first time that Leo Byaw was 
a Buddhist. The plaint was accordingly 
amended so as to allege that both Lee Byaw 
and Saw Ewe Lyan were“ Chinese or Con- 
fucian Buddhists °” and that Saw Ewe Lyan 
was the sole heir of Lee Byaw “under the 
Customary Law prevailing among Chinese or 
Confucian Buddhists,” 


Lee Byaw’s three daughters denied that their 
mother had ever professed any religion other 
than Confucianism and said that succession to 
het estate was nob governed by Chinese 
Customary Law. 


Among the property shown in the schedules 
of Lee Byaw’s estate filed by appellant, wore 
the mill and its site now in dispute, the mill 
and site being valued at Rs, 64,478, and, the 
mortgage-debt and other debts being entered 
as Rs, 46,000, and Rs, 13,498, exactly as in 
Lee Byaw’s own application for Letters, 


On the 12th September 1918 Lee Byaw’s 
three daughters, as administratrices of her 
estate, sold the mill and its site by registered 
deed for Rs. 75,500, to Sin Seng Hin and 
Company, the present fourth respondents, to 
whom it had been mortgaged for Rs. 46,000, 
and leased fora rent exactly sufficient to 
cover interest on that amount. The price 
purported to include Rs, 46,000 due on the 
mortgage, Rs, 16,000 due by Lee Byaw’s 
estate on other accounts, and Rs. 13,500 paid 
in cash at the time of the sale. 


On the 22nd of March 1920 appellant 
obtained a preliminary decree in Suit No. 53 
declaring that Saw Ewo Lyan was the sole 
heir of Lee Byaw and as such entitled to her 
whole estate, and after an enguiry as to the 
property of which the estate consisted, she 
was, on the 13th of March 1922, granted a 
final decree directing the administratrices to 
pay her Rs, 27,780 including costs, 

In Civil Regular Suit No. 84 of 1921 of the 
same Court appellant, who at that time had 
not yet obtained the final deeree, sued the 
fourth respondents for a declaration that the 
sale of the mill and its site to them was void 
and for possession of the property, subject to 
the admitted mortgage. She joined the first 
three respondents as representing the vendors. 

The fourth respondents, who were nob par- 
ties to Suit No. 53, denied that Saw Ewe Lyan 
was ever adopted by Lee Byaw or was heir 
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to her estate, and pleaded that the sale of the 
property which was effected by administratri- 
ces acting under Letters granted under the 
Succession Act was neither voidable on the 
ground «that it was not sanctioned by the 
Court nor! void on the ground thabit was 
collusive. 

The Court found that the fourth respondents 
had notice of Saw Ewe Lyan’s claim to be 
sole heir to Lee Byaw’s estate at the time 
when they took the transfer of the property 
but that the doctrine of lis pendens did not 
apply to the sale, It found further that no 
leave of the Court was necessary under the 
Succession Act to validate the sale, and that 
it was not proved that the sale was collusive. 
It is held accordingly that appellant's suit as 
against the fourth respondents must fail and 
dismissed it with costs, 


Appellant alleges in appeal that the lower 
Court was wrong in finding that the sale was 
not collusive and ought to have held that the 
doctrine of lis pendens applied to it, She 
seems to suggest also that the fact that in 
Suit No, 58 of 1918 Lee Byaw was found to be 
a Buddhist had the effect of converting the 
Letters granted to the three daughters under 
the Suceession Act into Letters granted under 
the Probate and Administration Act so that 
the sale by the administratrices under the 
Succession Act becomes voidable under section 
90 of the Probate and Administration Act 
because the leave of the Court was noh 
obtained. This suggestion is to my mind so 
obviously untenable that it need not be 
further considered. 


As for the allegation that the doctrine of 
lis pendens applies, Tam ol opinion that the 
lower Court was right in holding that it did 
not apply. My learned brother Lentaigne 
has fully discussed the case-law on the 
subject, and I am content to refer to the 
decision of the Chief Court in the case of A. 
L. A. R. Chetty v. Maung Thwe (1), Civil Miscel- 
laneous Application No. 14 of 1921, where we 
said that the doctrine of lis pendens is 
not ordinarily brought into operation by the 
institution of an administration-suif. There 
is a good reason for this in the facts that it 
is not desirable that administrators should be 
impeded in their administration and that any 
person aggrieved has aright of suif against the 
administrator who ordinarily in this country 
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gives security for the full value of the estate, 
I, therefore, agree that the doctrine of lis 
pendens does not apply and that the sale of 
the fourth respondents should not be set aside 
on the ground that it was effected after the 
institution of Suit No. 58 of 1918. 


There remains the question of the alleged 
inadequacy of the consideration as evidence of 
collusion, 


I have already pointed out that Saw Ewe 
Lyan, whom appellant represents, himself 
valued the mill and its site at only Rs. 64,478, 
and that appellant in her former suit accepted 
that valuation. It seems obvious, therefore, 
that a sale for Rs. 75,500 does not prima facie 
indicate any inadequacy of consideration and 
that even if we deduct the difference between 
the debts admitted by appellant, namely, 
Rs, 13,498, which it is nob suggested represent 
debts other than those in respect of which the 
fourth respondents claimed ab the time of the 
sale, from the amount which they then 
claimed, and which was entered in the deed as 
part of the consideration, namely, Rs, 16,000, 
the consideration will still be in excess of any 
of the estimatesof the value of the property 
which were embodied in the various applica- 
tions for Letters, There is certainly no oredible 
evidence that the property was worth more 
than the amount for which if was sold and 
I agree that there is no basis for the sugges- 
tion that the sale was fraudulent and collu- 
sive, 

I agree, therefore, that the appeal should be 
dismissed with costs for the fourth respondents, 
and that appellant must be ordered to pay the 
Court-fees which would have been paid by 
her if she had not been permitted to appeal as 
& pauper, 


Z. K, Appeal dismissed, 


LAHORE HIGH COURT. 
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Limitation Act (IX of 1903) s. 10, Sch. L! Aris. 35, 
90—Sutt by Company against Director to recover losses 
due to his negligencs—Limitation—Director of Com- 
pany, position and ability of. 


In each case it is a question of fact whether a Di- 
rector of a Company whose acts are brought into 
question, was under the particular ciroumstances of 
the case in the position of a trustee, a partner, or an 
agent to tha Company or to the body of share holders. 


A suit by a banking Company to recover from s 
Director the amount of losses lioda by the Com- 
pany on certain loans made by the Company on the 
authority of the Director, in sanctioning which the 
latter was guilty of gross negligence is governed by 
Article 90 and not by Article 36 of Schedule I or seo- 
tion 10 of the I imitation Aot. 


The Bank of Multan, Limited in Liquidation v. 
Hukam Chand, 71 Ind. Gas. 899, considered, 


First appeal from the decree of fhe Subor- 
dinate Judge, First Class, Hoshiarpur, dated 
the 17th December 1917. 


My, Badri Das, for the Appollant. 
Mr, Gokal Chand, for the Respondents. 


JUDGMENT. —The only question which 
has been fought in this appeal is as to the 
liability of Daulat Ram for certain losses 
incurred by the Hoshiarpur Branch of the 
Bharat National Bank, Limited, upon loans to 
defendants Nos. 1 to 10. 


An objection has been raised by Mr. Badri 
Das, for the defendant Daulat Ram, that the 
suit is barred by time under the provisions of 
Article 36 of Schedule I of the Indian Limita- 
tion Act which provides atwo years’ pariod 
of limitation for “compensation for any mal- 
feasance, misfeasance or nonfeasance indepen- 
dent of contract and not herein specially 
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provided for; ” the time starting from the 
date when the malfeasance, misfeasance or 
nonfeasance takes place. In the present case 
the last item advanced by the Bank, for 
which Daulat Ram is alleged to be liable in 
tort, was on the 17th July 1911. The suit 
was brought onthe 28th August 1913, and, 
accordingly, if Article 36 governs this case 
the suit was late and should be dismissed, In 
support of his contention Mr. Badri Das re 
lies on The Bank of Multan, Limited in 
Liquidation v. Hukam Chand (1), where it 
was held that “an application under section 
285 of the Companies Act of 1918 to recover 
compensation from an ex-Directior of a Com- 
pany in respect of an alleged act of misfea- 
sance or breach of trust is, by virtue of clausa 
(8) of the section, governed by Article 86 of 
Schedule I to the Limitation Act, and is bar- 
red unless made within two years of the act 
complained of, ” 


Tt is true tha an application under this 
section isin the same position as a suit for 
the purposes of the Limitation Act, and 
accordingly the decision in the case referred 
to does give support to Mr, Badri Das’s conten- 
tion. But it has to be borne in mind that 
the only question argued in that case on the 
matter of limitation was whether Article 36 
or section 10 applied. As the application in 
question wad made in 1920 and the misfea- 
Sance complained of was committed in 1910, 
the only provision of the Limitation Act 
which could save the application from being 
barred is contained in section 10 which enacts 
that no suit against express trustees and their 
representatives shall be barred by any length of 
time. As Directors of a Company are not 
express trustees—the assets of the Company 
not being vested in them——the Court held that 
seotion 10 did not apply. Had the present 
question been presented to us as it was pre- 
sented to the Courtin the Bank of Multan 
case, (1) we would have come to the same con- 
clusion, namely, that this suit was barred by 
Article 36. 


Dr, Narang, however, in his very able and 
forcible argument has contended that the mat- 
ter of limitation is governed not by Article 36 
or section 10 but by Article 90 of the First 
Schedule of the Ach which provides that in 


(1) 71 Ind. Oas, 899. 


other suits,” that is to say, suits other than 
those referred to in Articles 88 and 89 “ by 
principals against agents for neglect or miscon- 
duct ” fhe period of limitation is three years 
from the date when the neglest or misconduct 
becomes known to the plaintiff, 


Article 358 of Volume N of Halsbury’s Laws 
of England states that “the true position of 
Directors is that of agents for the Company,” 
and in Palmer's Company Law (9th edition) 
at page 179 the positionis stated as follows 
" Directors, whether they are called ‘ directors 
or a council’ or a ‘ managing committee’, are 
in the eye of the law agents of the company, 
for which they act, and the general principles 
of the law of principal and agent regulate in 
most respects the relationship of the company 
and its directors.” 


Ib is true that there are many dicta of Eng- 
lish Judges to the effect that Directors are not 
mere agents, but may in certain cases be 
regarded as Trustees, as, for instance, of 

“assests which have come into their hands, or 
which are under their control, but they are 
not trustees of a debt due to the Company.” 
[Sir George Jessel, in In ve Forest of Dean 
Coal Mining Company (2), quoted by Ray, L. J., 
in In re Land Allotment Company (8). 


In Automatic Self-cleansing Filter Syndi- 
cate Co., Lid. v. Cunninghame (4), Cozens 
Hardy, L, J. observed: “ Ido not think it 
true to say that the directors are agents, I 
think it is more nearly true to say that they 
are in the position of managing partners ap- 
pointed to fill that post by a mutual arrange- 
ment between all the share-boldeys,” In the 
same Case, however, at page 42, Collins, M. R., 
says, no doubt for some purposes directors 
are agents. For whom are they agents ? You 
have, no doubt, in theory and law one entity, 
the company, whioh might be a principal, but 
you have to go behind that when you look to 
the particular position of direstors. It is by 
the consensus of all the individuals in the 
company that these directors become agents 
and hold their rights as agents,” 


a Han P Uh. D. 460, at p. 458,40 L. T. 287; 
27 

R ii l Oh. 616; at. pp. 617, 638, 68 L. J. Gih. 
291 ; 70 I. T. 286, 42 W. R. 404. . 

(4) (1906) 2 Ch. 34, at p. 45, 75 Ly J. Oh. 437; 94 
L. 1,651; 13 Manson 156 ; 22 T. L. R. 978, 
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It is not necessary for the purpose of decid- 
ing the question before us to enter into an 
elaborate discussion of all the authorities 
which have dealt with this vexed question as 
to the exact relationship inlaw of a director 
to the company and to the share-holders, In 
each case it is a question of fact as to whether 
the Director, whose acts are brought into 
question, was under the circumstances of that 
particular case in the position of a trustee, 
& partner, or an agent, to the company or to 
the body of share-holders, 


Upon the facts of the case before us we have 
no doubt whatsoever that thedefendant Daulat 
Ram, in acting as Chairman of the local board 
of Directors, was, so far as the transactions in 
respect of which he has been sued are concern- 
ed, acting as the agent of the Bank, and the 
suit, therefore, being, so far as he is concerned, 
a suit by a principal against an agent for 
neglect and misconduct, the provisions of 
Article 90 of the Limitation Act apply. 


We accordingly hold that the suit is not 
barred by time, but though we agree with the 
finding of the learned Subordinate Judge on 
this point, we do not agree with the ground 
of his decision, He has held that the ques- 
tion of limitation is governed by Article 120 
of the Limitation Act. This Article, however, 
is only applicable to suits for which no period 
of limitation is provided elsewhere in Schedule 
I, In the present case, ag we have pointed 
out above, a period of limitation bas been 
provided by Article 90. 


Having considered the whole of the evidence 
in the case we are of opinion that the defend- 
ant in question has been proved to have been 
guilty of gross neglect in regard to the ad” 
vance of Rs, 2,500. If he did not know that 
fhe sanctioned sum of Rs. 500 had been 
fraudulently altered in the Company's books 
to the figures Rs. 2,500, he failed in an elə- 
mentary duty to satisfy himself on this point, 
and he must accordingly be held liable for 
the excess of Rs. 2.000. We also. find that he 
was grossly negligent in sanctioning the 
advance of Rs. 800 to Chhaju Mal-Birju Mal. 
We are not, however, satisfied that the liabi- 
lity of this defendant has been established as 
regards the remaining items decreed by the 
Court below, and we, therefore, allow his 
appeal to the extent of the balance above the 
sum of Rs. 2,300. 
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The result is that with interest the amount 
deoreed against Daulat Ram comes to 
Rs, 3,000 which both Dr, G, ©. Narang and 
Rai Bahadur Badri Das accept as correct. 


The appeal is accordingly accepted to the 
above extent with proportionate costs. 


A. K. Appeal accepted in part. 


RANGOON HIGH COURT, 


FIRST CIVIL APPEAL No, 102 oF 1922, 
June 11, 1923. 


Present :—Sir, Sydney Robinson, Kb., Chief 
Justice, and Mr. Justice May Oung. 


MA MYA AND OTHERS—APPELLANTS 
versus 
KO PO SA AND ANOTHER— RESPONDENT, 


Civil Procedure Code (Act V of 1908), s. 
Oral award—Res judicata. 


11— 


Av arbitration award will bara subsequent suit 
dealing with the same subject-matter whether the 
award is oral or in writing. 


R. M. A, R. Firm v. M. R. M. 8. Firm, 26 Ind. Cas. 
290; 7 Bur. L. 'T. 808, relied on. 


Appeal againat the deoree of the District 
Court, Myaungmya, in Civil Regular No, 29 of 
1921. 


Mr, Ba Thein, for the Appellants. 
Mr, Keith, for the Respondents. 


JUDGMENT.—The solo question for 
decision in this case is whether the present 
suit is barred by reason of the matters in 
dispute having been, by mutual consent, 
referred to arbitration and an award given 
by the arbitartor. 


Plaintiffs, of whom Ma Mya is one, allege 
that the land in suit belonged to U Hmn and 
Ma Mya and that they being indebted to the 
defendants handed over these lands to them to 
cultivate for two years taking the proceeds in 
lieu of debt, In the third year the lands 
were again leased to the defendants at a fixed 


Von, 79) 
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rent but U Hmu, having died before the 
harvest, the defendants had wrongly retained 
possession of the lands and have continued to 
do so ever since. The lease specified is not 
registered. Defendants allege that the debts 
owed to them were far greater than those seb 
out by the plaintiffs, and that the lands were 
fransferred to them outright in satisfaction 
of the debts. The transfer was not in writing 
or registered. According to tne defendants, 
disputes arose with reference to the same 
lands and the parties agreed to refer their 
differences to the arbitrantion of U Po Sin, a 
pleader. This is nob denied nor is it 
denied that U Po Sin made an award by which 
he assigned the lands in dispute to the 
defendants who have remained in posses. 
sion of them ever since. The award was 
eventually reduced to writing but was nob 
stamped. 


There is no question that, in law, an oral 
award is good and binding on the parties to 
the reference, The actual award was the oral 
award following on which the arbitrator had 
notes made of the number of holdings awarded 
to each party, which notes were made over to 
the parties concerned, Defendants have 
produced and proved that the notes were 
made over to them. The actual award was 
an oral award and the drawing of a formal 
award was a purely ministerial act to 
give effect to the previously completed 
judicial act. Dandekar v. Dandekars (1). It 
the parties desire to have the award made a 
decree of the Court it may be necessary for 
them to get the award reduced to writing to 
be filed in Court ; but so far as the effect of 
the award on a subsequent suit dealing with 
the subject-matter of the award is concerned, 
the award will bar the suit whether it be 
oral or whether it ba in writing. This is the 
rule laid down in R. M, A. R. Firm v. M. R.M. 5, 
Firm (2), and with that we agree. The award 
was made long years ago and has been accept- 
ed and acted on by the parties and, in our 
opinion, the Court bélow was perfectly cerrect, 
the ‘decree will be confirmed and the appeal 
dismissed, with costs throughout. 


N. H. Appeal dismissed. 


(1) 8 B. 668; 3 Ind. Deo. (N. 8.) 898. 
(2) 26 Ind. Oas. 220; 7 Bur. L. T, 308. 


INDIAN OASES ji 


748 


LAHORE HIGH COURT. 
LETTERS Patent APPEAL No. 39 oF 1993. 
November 12, 1928, 


Present Sir Shadi Lal, Kt, Chief Justice, 
and Mr. Justice Le Rossignol, 


Mussammat RAKHI—Drrenpant 
-—APPELLANT 
Versus 


BAZA—PLAINTIFF—RESPONDENT, 


Cusiom—Abenation —Will—Ancestral proverty— 
Sonless Awans of Kot Sarang, Tahsil Talagang. es 


_A ee an of Kot Sarang in Tahsil Talagang 
18 not competent to make a testament i iti 
of his ancastral estate. Be renin 


Appeal under clause 10 of the Letters 
Patent from the judgment of Mr. Justice 
Broadway, dated the 11th Desember 1923, 


Mr, Gulam Mohy-ud-Din, for the Appellant. 


Mesers. N. O. Mehra and H. D, 
for the Respondent. oe 


JUDGMENT. The sole question for 
determination in this appeal is whether & 
sonless Awan of Kot Sarang in Tahsil 
Talagang ls competent to make a testamentary 
disposition of his ancestral estate. Now, there 
are several judgments to the effect that a 
sonless Awan of Talagang Tahsil has un- 
restricted powers to make a gift of his ancestral 
property, vide inter alia Nura v, Tora (1) and 
Khudayar v. Fatteh (2); and Mr, Ghulam 
Mohy-ud-Din, who has ably argued the case 
for the appellant, contends, on the authority of 
Musammat Bano v. Fateh Khan (8), that, as 
the power of gift has been proved to exis in 
the case of Awans, an initial presumption 
arises that there is a co-extensive power of tes- 
tation. The presumption is, however, rebutted 
by anentry in the Riwaj-i-am compiled in 
1901 which shows that Awans are not en- 
titled to dispose of their ancestral property by 
will, vide answer to Question No. 78 at 

58 of Talbot’s Tribal Custom in the 


(1) 46 P. R. 1900; P. L. R. 1900: p. 409 
8 P. R. 1908; 64 P. Tu, R 190E T 
(3) 48 P. B. 1908; 111 P. L. R. 1908. (W.B), 
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Jhelum Distriot (Talagang was a part of the 
Jhelam District at that time). 

Our attention has been invited to some 
judgments of the Punjab Chief Court in which 
it has been pointed out that the Riwaj-i-am 
compiled by Mr. Talbot is not a satisfactory 
document; but no adverse criticism has been, 
or can be, levelled against the entry relating 
to the testamentary power of the Awans. 

We accordingly concur in the conclusion of 
Mr. Justice Broadway and dismiss the appeal 
with costs, 


„A K. Appeal dismissed, 


RANGOON HIGH COURT, 


MISCELLANEOUS CIVIL APPLICATION 
No, 64 oF 1922, 


June 18, 1923. 
Present :—Mr. Justice May Oung, 
MAUNG HMEAN AND OTHERS— 


PLAINTIFES—APPELLANTS 
Versus 


MA SHIN—DEFENDANT— RESPONDENT. 


Letters Patent (Rangoon), cl. 18—Leave to appeal — 
Delay in making application—Justice of case. 


Although-no period of limitation is prescribed for 
making an application for leave to appeal under 
clause 13 of the Letters Patent (Ran), yot where the 
judgment sought to be appealed against does sub- 
stantial justice between the parties and is sought to 
be attacked on a technical point, the petitioners’ 
delay in making the application for grant of leave 
may fairly he taken into consideration as against 
him. 


Appeal, under section 13 of the Letters 
Patent, against the judgment of Mr. Justice 
May Oung, dated the 15th February 1923, 


Mr, Mya Bu, for the Appellants. 


ORDER.—Ma Sun -Ma had two husbands, 
Pauk Kyf and Pya Young. Petitioners are 
her children by Pauk Kyi and respondent's 
husband Po Chit was her son by Pyu Young. 
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Petitioners sued respondent for possession 
of certain properties on the ground that they 
were Ma Sun Ma’s sole heirs, Po Chit having 
already received his share. 


I found that Ma Sun Ma had purported to 
fransfer the lands in suit fo Po Chit as his 
share of the inheritance, but that the transfer 
was ineffective for want of a registered deed, 
I held, however, that because: pétitioners were 
present at the transfer and signed the report 
for mutation of names in token of their 
knowledge of and consent to the transfer, they 
could not be allowed to impugn it. 


My judgment was delivered on the 15th of 
February 1923 and on the Lith of June 1923, 
that is, nearly four months after the date of 
the judgment, petitioners apply for a declara- 
tion under clause 13 of the Letters Patent 
that the case is a fit one for appeal, 


Their case is that I was mistaken in holding 
that there was any estoppel against them. 


It may be thab I was mistaken in apply- 
ing the law of estoppel, but I am satis- 
fied that my order did substantial justice 
between the parties, There can be no doubt 
that petitioners agreed to the transfer of the 
lands to Po Chit, and if respondent had sued 
them as heirs and legal representatives 
of Ma Sun Ma for a registered conveyance 
of the lands I do not see how they could 
have met his claim, respondent’s defence 
that Po Chit was put into possession by 
Ma Sun Ma, under whom petitioners claim 
under an agreement to transfer the lands 
to him outright, is a good defence to peti- 
tioners’ suit so long as respondent has a 
right to specific performanee of that agree- 
ment, and if she had no right to the lands 
as her share of the inheritances, then her 
claim as representing one of the heirs of 
Ma Sun Ma would revive, since she would 
have been deprived of what she received as 
her share and petitioners’ remedy would be by 
way of a suit: for partition of the ` estate and 
not for possession of these particular lands. 


Itis true that no period of limitation has 
been prescribed for appeals under the particular 
provisions of clause 13 of the Letters Patent 
which are invoked in this case, but in my 
opinion the petitioners’ delay in making this 
application can fairly be considered against 
them, It seems tobe perfectly clear that 
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they are attempting tio take advantage of a 
technical defect in the transfer to which they 
themselves agreed and their case has no real 
merits, i 


I, therefore, see no reason to declare that 
the caseis a fit one for the special appeal 
allowed by clause 13 of the Letters Patent 
and I dismiss the application. 


N. H. Application dismissed, 


CALCUTTA HIGH COURT. 
Civiu Rors No. 309 oF 1923, 
July 10, 1923. 


Present :—Mr, Justice Rankin and 
Mr. Justice Ghose, 


BINDUBASHINI ROY CHOWDHURY— 
APPLICANT—APPELLANT 
versus 


SECRETARY or STATE ror INDIA— 
OPPOSITE PARTY—-RESPONDENT, 


Civil Procedure Code (Act V of 1908), O. XLVIZ, 
r. 1—Review—" Other sufficient reason," meaning of — 
Adjournment, when to bè granted.—Secréiary of State, 
position of—Government Pleader, whether entitled to 
special consideration. 


The words “othar sufficient reason” in O. XLVI, 
r. 1 ofthe Civil Prooedure Code, must be construed 
in the light of the previous words and on the prinsi- 
ple of ejusdem generis. The reason must be one hav- 
ing sufficiency of a kind analogous to the two oases 
specified in the rule, that is to say, analogous to exe- 
cutable failure to bring tothe noticecf the Court 
new and important matter or analogous fo error 
on the face of the record. [p. 746, col. 2.] 


Chajju Ram v. Neki,72 Ind. Cas. 566; 491. A. 
144; 260. W.N. 697; 31. 127; 43 M. L. J. 899; 
24 Bom. L. R. 1988; 30 M. L. T.2395; 41 BL. R 
1924 ; 8 P. L. T. 485; (1922) A. I. R. (P. 0.) 112; 
16 L. W. 87; 17 P. W. R. 1949; 4 U. P. L R. 
(PB. 0) 99; 860. L. J. 459 (P. C.), followed. 


A Court is nob entitled to re-open a matter by 
granting a reviewin every case where there is some 
little excuse for a manifest negligence [p. 747, col. 1.) 


h Courts have the very widest discretion as to grant- 
ing adjournments; but it should always be based 


I Cmmn94 


upon something reasonable. Itis not the duty of 
the Courts to maintain, still less to invent, any 
special practice as regards the grounds upon which 
adjournments of cases are granted. Parties whose 
cases are fixed for hearing on a particular date have 
no right to assume that they oan get an adjourn- 
ment without any reason being given provided that 
somebody else undertakes to keep the Court busy. 
[p. 747, ools, 1 & 2) 


Obiter: The Secretary of State for India in 
Council should be treated exactly like everybody 
else, [p. 747, col. 1.) 


It often falls to the Court in dealing with applica- 
tions by poor people, negligent people or rather stupid 
people, to refuse to meet their particular necessities 
and to exact a partioular reasonable standard of 
diligence, exacting it from everybody alike; and the 
safer and the better way is to treat the learned Vakil 
who has the honour to appear for Government with 
the same stringenoy as, but with no greater string- 
ency than, any of his learned friends appearing for 
other litigants. [p. 747, 001. 2.] 


Civil Rule issued in Review Case No. 1 of 
1923, arising out of Miscellaneous Case No, 2 
of 1922, of the Court of the Additional District 
Judge, Faridpur. 


Babu Rupendra Coomar Mitter (with him 
Babu Shyama Prosad Mukherjee), for the 
Appellant, l 


Babu Surendra Nath Guha, for the Respon- 
dent. 


JUDGMENT. 


Rankin, J.—This is an application in revi- 
sion whereby an applicant for probate com- 
plains of an order made by the Court below 
granting a review in a proceeding under section 
19 H of the Court-Fees Act being a proceeding 
wherein the Collector moves the Court to 
hold an enquiry into the true value of the 
the estate of testator. Broadly speaking, the 
facts are that the case was ordered to come 
on for hearing on the 6th January 19238. On 
that date neither party was ready. Both 
parties appear to have applied for an adjourn- 
ment, and the learned Judge at first was 
minded to grant them an adjournment, till 
the 2ist January. Shortly afterwards, two 
witnesses for the Collector put in appoar- 
ance and the order granting the adjourn- 
ment was vacated and the case commenced 
notwithstanding the objections of the” pleader 
for the present petitioner, The two witnesses 
on behalf of the Colleator were heard and they 
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did not take the casefor the Collector any 
further, The Government Pleader wanted an 
adjournment but if was not granted, It would 
appear that the petitioner also at one time 
wanted an adjournment: but the learned 
Judge insisted on proceeding. A third witness 
on behalf of the Collector after some delay 
was called. He again took the case no fur- 
ther. Thereupon, the learned Judge reserved 
his judgment and, on the 9th January, he 
recorded his order in favour of the applicant 
for probate that the value of the property was 
as stated in the affidavit filed by her. There- 
upon, on thel6th January 1923, a petition 
for review was lodged before the learned Judge 
who tried the case by the Collector, That 
petition appears to have contained some seven 
grounds. In my judgment, the learned Judge's 
comments upon these grounds as being insuffi- 
cient for the granting of a review are well 
justified. However, having some doubt about 
the matter, the learned ‘Judge directed notice 
to issue, upon the Collector depositing Rs, 100 
as seourity for the present petitioner's costs, 
and the matter came on before another learn- 
ed Judge who recorded his order on the 24th 
February 1923, Against thatorder the pre- 
sent application in revision is made and it is 
said that the learned Judge misdirected 
himself as to his own power and failed on his 
findings of fact to arrive at a position in which 
he was entitled to order a ‘review. 


Now on the question of jurisdiction, the 
‘judgment of the 24th February 1923 appears 
to me to amount to this: On the evidence 
of the Government Pleader who deposed in 
the case, the Judge was satisfied that the 
Government Pleader was under the impression 
that on the 6th -January the case would not 
be taken up. He appears to think that this 
impression was not altogether without some 
element of reason; but that the impression 
was a justifiable impression—that ib was 
reagonable for the Government Pleader or his 
client to take the risk of acting upon it—is a 
fact which is not found by the learned Judge 
and, to my mind, it is a finding which would 
be very difficult indeed to come to upon these 
materials. In these circumstances, the learn- 
ed Judge thought that it was a case for the 
exercise’of his powers to grant a review not 
under the two express provisions of r. 1 of 
O. XLVII, Civil Procedure Code, namely, 


the provisions about discovery of new and 
important matter or evidence and the pro- 
vision about mistake or error on the face of 
tne record, buf under the words “ for any other 
suffeient reason.” The question of law is 
whether the facts as found constitute, within the 
meaning of the rule, “ other sufficient reason ” 
remembering that the Privy Council in the 
caso of Chajju Ram v. Neki(1) have laid it 
down that those words are to be construed in 
the light of the previous words and on the 
principle of ejusdem generis, The oase is per- 
haps near the border line, The effect of. 
Chhajuram’s case (1), in my judgment, is thas, 
under the words “ other sufficient reason,” the 
reason must be one having sufficiency of a kind 
analogous to the two specified cases, that is 
to say, analogous to exousable failure to bring 
to the notice of the Court new and important 
matter or analogous to error on the face of 
the record. Now, the case of a person who 
has discovered a new and important matter or 
who has discovered evidence which could not 
be produced by him at the time when the 
deoree was passed is dealt with very strictly 
by rule 4. There is to be strict proof of the 
discovery of the new matter or evidence, 
which the applicant alleges was nob within his 
knowledge or could not be adduced by him, 
when the decree or order was passed or made, 
On the whole, I am of opinion that the fnd- 
ings of fact made by the learned Judge did not 
entitle him to exercise the power granting a 
review. In thiscase, there is not merely an 
element of negligence, that is to say, it is not 
merely that by greater diligence the person 
could have bad better knowledge of his case 
or & better chance of producing evidence which 
he knew not; but the present case seems to 
me on these findings to be a case where, for no 
adequate reason, the party had not been ready 
on the date solemnly fixed for the purpose 
and had no veal excuse for not being ready. 
When the rule makes the jurisdiction depend- 
ent upon a reason being sufficient, it is very 
undesirable that orders of the learned Judges 
who have applied their minds to the rule pro- 
perly should be interfered with in revision so 
long as there is a case for thinking that the 


(1) 72 Ind. Cas. 666; 49 I A. 144; 260, W. N. 
697; 3 L. 127 ; 43 M. L. J. 332 ; 24 Bom. P. R. 1238 ; 
80 M. L. T. 295 ;41 P. L R. 1932 ; 3 P. D. Te 435 ; 
(1922) A. I. R. (P. C.) 112 ;16 L. W. 37; 17 P. W. R. 
1922 ; 4 U. P, L. R. (P. C.) 99 ; 38 O. L, J. 459 (P. O.). 
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reason was sufficient in a sense anologous to the 
cases specially dealt with. Icannot help, howe 
ver, in this case feeling that the logie of the 
order made by the Court below is this: that in 
almost every case where there was some little 
excuse for a manifest negligence, the Court 
would be entitled to re-open the matter by 
granting a review. I think this case, if we 
refuse to interfere, would be pessimi exempli 
and would make a large gap in the safeguard 
intended by O. XLVII of the Code. For that 
reason and because it seems to me that the 
ground here was very thin and was not really 
analogous in point of excuse to the cases 
mentioned in r, 1 itself, I think we arein a 
position to give effect in revision to our 
opinion which is that this order which is com- 
plained of is bad in form and in substance, 


I would point out, in view of what has been 
said by the learned Judge who tried the case, 
that I do not understand it to be the duty of 
the learned Judges in the Courts below to 
maintain, still less to invent, any special 
practice as regards the grounds upon which 
adjournments of cases are given, I cannot 
help thinking that some of the present troub- 
les have arisen by reason of the notion that 
parties whose cases are fixed have a sort of 
right to get adjournments without any reason 
being given, provided that somebody else under- 
takes to keep the Court busy. If there is 
any such practice in any Court, so far as I 
know, there is no authority for it. A learned 
Judge has the very widest discretion as to 
granting adjournments, but it should always 
be based upon something reasonable, 


In the course of the case in the Court below, 
a reason was given as boing a reason why 
discretion should be exercised in favour of 
granting a review to the effet that the matter 
was one affecting revenue and that, therefore, 
any negligence on the part of the Government 
Pleader should not be allowed to damage the 
public. Whena matter is one in which a 
Judge is called upon to exercise a discretion, 
it is generally impossible to say æ priori that 
a particular thing can never properly be con- 
sidered and should always be excluded. Asa 
matter of my own individual opinion, I desire 
to say that I should treat the Secretary of 
State for India in Council exactly like anybody 
else. It often falls'to the Court in dealing 
with applications by poor peoplo, negligent 


people or rather stupid people, to refuse to 
meet their particular necessities and fo exact 
a particular reasonable standard of diligence, 
exacting it from everybody alike; and, speak- 
ing for myself, I think the safer and the better 
way is to treat the learned Vakil who has the 
honour to appear for Government with the 
Same stringency as, bub with no greater 
stringency than, any of his learned friends 
appearing for other litigants. These obser- 
vations, however, are obiter. I think that in 
this case it is not open to us to refuse to 
exercise our discretion. In my opinion, we 
should set aside the order of the Court below 
and direst that the original decision of the 
learned Judge be restored. The costs of thig 
application sand the costs incurred in the 
application for review are to be paid by the 
opposite party to the present petitioner, We 
assess the hearing fee in this Court at three 
gold mohurs, 


Ghose, J.—I agree. 


Z.K. Rule made absolute, 


RANGOON HIGH COURT. 


MISCELLANEOUS CIVIL APPEAL NO, 46 
oF 1923, 


July 7, 1923, 


Present: —Mr. Justice Heald and 
‘Mr, Justice Lentaigne 


MAUNG CHIT HLAING—APPELLANT 
Versus 


Firm N. A. R. M. CHETTY 
— RESPONDENT, 


Civil Procedure Code (Act V of 1908), O. XXI, 
ry. 12, 84, 86—Auciton sale. Prohibition to bida- 
Failure to make deposit or pay balance within time— 
Irregularity — Prejudice—Hatention of time. 


Order XXI, r. 72 of the Civil Procedure Code has no 
application to the holders of deorees other than those 
in execution of which the property is sold, 


Delay in making the deposit under O. XXI, x 84 of 
the CivilProcedurs Code is not more than% material 
irregularity which does not vitiate the sale unless it 
has caused substantial injury, 
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Delay in paying the balance of purohasêa money 
under O, KAT, r. 86 of the Civil Procedure Code does 
not necessarily invalidate the sale and the Court has 
a discretion to extend time. 


Mr, Ko Ko, for the Appellant. 


JUDGMENT, —Respondené applied for the 
sale of certain lands together with two mills 
and various buildings standing thereon in exe- 
cution of a mortgage-deores for sale against 
appellant, the debt on respondent's mortgage 
being about Bs, 80,000, There were second 
and third mortgages over the property and it 
was alleged that an engine and boiler in one 
of the mills was separately subject to still 
another mortgage for Rs, 20,000. 


Notice was issued to appellant for settle. 
ment of the terms of the proclamation for 
sale, but the process-server’s affidavit showed 
that appellant avoided personal service and 
that the notice was affixed to his house, and 
the Court proceeded to settle the terms of 
proclamation in his absence. 


Appellant then raised numerous objections 
tothe terms of the proclamation so settled 
and on his application the proclamation was 
amended so as to show the amount of munici- 
pal taxes payable on the property, an assign- 
ment of the second mortgage and the consent 
of the assignees to the sale of the property 
free of mortgage, a claim made by appellant 
on behalf of his children to an interest in the 
property, and a claim that the engine and 
boiler were subject to a separate mortgage for 
Rs, 20,000, 


Appellant was not satisfied with those 
amendments and filed an application for revi- 
sion in this Court. He also applied to the Dis- 
trict Court to have the fact that he had filed 
an application for revision notified to bidders 
at time of the sale. 


It was so notified and the properties were 
sold, free of the second and third mortgages, 
for Rs, 1,385,000. 


The sale took place on the 3rd of May last 
and on the 8th appellant applied for it to be 
set aside on the grounds,— 

(1) tbat the property which was worth 
Rs, 2,00,000 -had been sold for 
Rs. 1,35,000 ; 


(2) that the deposit of 25 per cent’. of the 
price payable under O. XXI, xr, 84 
by the purchaser immmediately after 
his being declared purchaser was nob 
so paid, and 


(3) that the purchasers and the bid- 
ders were holders of other decrees 
against him. 


On the 19th of May appellant filed a peti- 
tion stating that he was contemplating redeem- 
ing the property under the provisions of 
O. KAI, r. 89 but did not make any appli- 
cation or deposit under that section. 


On the 22nd of May appellant filed still 
another application for the sale to be set aside 
on the same grounds as before with an ad- 
ditional ground that the Court had no power 
to extend the time for the deposit of the full 
amount of the purchase money under O. XXI, 
r. 85, 


On the application of the 8th of May the 
Court recorded that it saw no reason to seb 
aside the sale, 


On the application of the 19th of May the 
Court said that orders were unnecessary until 
appellant filed his application under O. XXI, 
r. 89 and made the necessary deposit. 


On the application of the 22nd of May the 
Court said: “ The judgment-debtor’s own acts 
have caused delay and I see no necessity to 
take action on this petition.” 


Appellant now appeals apparently against 
the orders passed on his petitions of the 8th 
and 22nd of May for the sale to ba set aside, 


He suggests that the District Court had no 
power to extend the time for payment of 
either the deposit under O. XXI, r, 84 or the 
balance of the price under O. XXI, r, 85 and 


“that the sale was invalid because the amounts 


were not paid within the time fixed by law, 
and he also alleges that because the purchas- 
ers held decrees obtained against him in other 
suits they were not entitled fo bid at the au- 
tion without the permission of the Court, He 
urges further that the reference in the procla- 
mation of sale to his claims on behalf of his 
children and the notification at the time of the 
Bale of the fact that he had filed an applica- 
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tion for revision, adversely affected the price 
which the property fetched. 


As for the last of these grounds both the 
acts to which he now objects were done on 
his own application, and he has obviously no 
ground for complaint. 


The wording of O. XXI, r. 72 shows that 
that rule has no application tothe holders of 
decrees other than those in execution of which 
the property is sold, so there is clearly no 
basis for this second objection. 

As for the other objection, the High Courts 
of Calcutta, Madras and Allahabad Bhim 
Singh v. Sarwan Singh (1), Venkata v. Sama 
(2), Ahmad Bakhsh v. Lalta Prasad (8), 
have all held that delay in making the 
deposit under O. XXI, r. 84 is nob more 
than a material irregularity which does 
not vitiate the sale unless it has caused 
substantial injury, and I agres with those 
rulings. The ground on which the ‘Court 
granted time for payment of the deposit 
was that at the time of the sale it was notifi- 
ed that appellant bad applied to this Court in 
revision for cancellation of the order for sale, 
and that if the order for sale should be set 
aside by this Court the payment of the de- 
posit would become unnecessary. That was, 
in my opinion, a reasonable ground under the 
circumstances and I fail to see how the grant 
of time for payment of the deposit could cause 
substantial injury to appellant. The deposit, 
I may note, was actually paid into Court on 
the 10th of May, apparently before this 
Court's order dismissing appollant’s application 
for revision Was passed. 


The provisions of O. XXI, r, 86 show that 
delay in paying the balance of the purchase- 
money does not necessarily invalidate the sale, 
the Court having a discretion in the matter. 
The extension of time for one month from the 
18th of May, that is, from date on which the 
balance of the purchase-money was payable 
under O. XXI, r. 86, was granted by the Court 
as the result of an express agreement made 
between the auction-purchaser on the one side 
and the decree-holder and the assignees of the 
second mortgage on the other side that in- 
terest should not be charged against appellant 


(1) 160. 33 ; 8 Ind. Deo. (N. S.) 92. 


(2) 14 M. 297 ;5 Ind. Dec. (N. S.) 159. 
(3) 28 A. 238 ; A. W. N. (1905) 263. 
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on either the decree-holder’s mortgage or on 
the second mortgage after that date, so that the 
appellant should not be prejudiced ; and as the 
sale proceeds were apparently not sufficient 
to pay off those two mortgages itis difficult 
to see how any loss could be caused to appel- 
lant by the grant of further time. 

I, therefore, see no reason to believe either 
that appellant sustained substantial injury 
by reason of the delay in making the deposit 
under O. XXI, r. 84, or that the case was 
one in which the Court ought to bave ordered 
a forfeiture of that deposit and a re-sale of the 
property under O. XXI, r. 86. 

I would, therefore, dismiss the appeal under 
the provisions of O, XLI, r. 11, 


N. H. Appeal dismissed. 


Peranan aan 


BOMBAY HIGH COURT. 
First CIVIL APPEAL No, 164 oF 1922, 
January 7, 1924, 


Present :—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Shah. 


BAI JAYAGAVRI—DEFENDANT 
— APPELLANT 
VETSUS 


RAMANLAL CHHOTALAL—PLAINTIFP 
— RESPONDENT, 


Bombay Pleaders Act (XVII of 1920) s. 18 (1) 
Application for execution after commencement of Act 
Pleader's fees, calculation of. 


In an application for execution instituted after the 
coming into force of the Bombay Pleaders Act, 
pleaders’ fees must ba calculated at the rates pre- 
scribed in the third Schedule to the Act, 


Appeal from the decision of the First Class 
Subordinate Judge, Broach, in Darkhast 
No, 37 of 1922. 

Mr, R. J. Thakor, for the Appellant. 


Mr, H. V. Divatia, for the Respondent, 


JUDGMENT .— Suit No. 211 of 1919, filed 
in the Court of the First Class Subordinate 
Judge of Broach, was dismissed ‘with costs. 
The plaintiffs presented in November 1920 
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Appeal No. 419 of 1920 in the Bombay High 
Court. The appeal was dismissed with costs. 
The respondent then presented a Darkhast in 
the First Class Subordinate Judge’s Court to 
recover the costs awarded to the respondents 
in Appeal No. 419 of 1920. The costs, it 
appears, were paid but the Darkhastdar asked 
for the costs of the Darkhast on the ground 
that he was entitled to such costs under Bom- 
bay Act XVII of 1920. By section 18 (1) of the 
Act, where costs are awarded to a party in 
any proceeding, the amount of the pleader’s 
fee to be taxed in the bill of costs as recover- 
able by such party, if represented by a pleader, 
from his adversary, shall be computed in 
accordance with the rules in Schedule ITI, 
unless such feo has been settled under the 
provisions of section 17 for a lesser amount 
in which case no more than such lesser 
amount shall bs recoverable. 


Under Schedule IIT, clause IV, in execution 
proceedings the pleader’s fee to be allowed 
shall be one-fourth of the tee caloulated at the 
rates specified in rule 1 on the amount or 
value of the relief or money claimed in the 
application to execute the decree. 


The olaim of the respondents to have the 
costs of the Darkhast taxed and awarded in 
this fashion was disallowed by the Subordinate 
Judge on the ground, we take it, that when 
the appeal was filed the question of the 
pleader’s fee was governed by Regulation II 
of 1827, and as section 52 of the Regu- 
lation contemplated that in execution pro- 
ceedings no fresh pleader’s fee could be 
awarded since the pleader was retained not 
only till the disposal of the suit or appeal 
but until the decree was fulfilled, therefore, 
under section 33 of Bombay Aot XVII of 1920 
this Darkhast was a proceeding pending in 
the Court at the commencement of the Act, 
and, as such pending proceeding, it should be 
governed until its final disposal by the Court in 
which ib was pending in respect of such 
matters, by the laws and rules in forco imme- 
diately before the commencement of the Act. 
What was pending at the commencement of 
the Act was Appeal No. 419 of 1920, and it is 
even doubtful whether the respondent séeking 
execution for the costs of the appeal would nob 
have been allowed separate pleader’s fees 
under the Regulation, However, it is not 
necessary to consider that, because we think 
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that this Darkhast was a proceeding instituted 
after the commencement of the Act, and it 
cannot be treated as a proceeding pending in 
the Court of the Subordinate Judge at the 
commencement of the Act It would follow 
then that, under section 18 (1) of Bombay Act 
XVII of 1920, the respondent would be enti- 
tled to: the fee presoribed under the third 
Schedule. Therefore, the appeal must be 
allowed, We now make the order which should 
have been made by the Subordinate Judge 
that the appellants in Appeal No. 419 of 1920 
should pay the costs of the Darkhast, and 
they must also pay the costs of this appeal. 


Z. K. Appeal allowed. 


RANGOON HIGH COURT. 
First CIVIL APPEAL NO, 42 oF 1923. 
December 14, 1923. 


Present :—Mr, Justice Heald and 
Mr, Justice May Oung. 


Firma FOUCAR AND Co.— 
DEFENDANT—-APPELLANT 
Versus 


M, C, T., MUDALIAR—Prarmrire 
-—RESPONDENT, 


Principal and broker—Sale of land—Transaction 
not completed owing to default of purchaser—Broker- 
age, whether payable. 


It is the duty of a broker to introduce a parson 
willing and able to complete the purchase. 


Ordinarily, a broker is entitled to a percentage 
which he succeeds in realising for his principal, but, 
where the transaction cannot be completed because 
the money is not forthcoming and consequently the 
principal realises nothing, the broker cannot be said 
to have earned his brokerage. 


Defendant commissioned the plaintiff asa broker 
to obtain a purchaser for a piece of land, agreeing to 
pay him brokerage at a oertain rate on the price on 
complation. A would-be purchaser was obtained by 
the broker and an agreement in writing was entered 
into between the defendant and the purchaser, but 


v 
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the lattor was unable to complete the purohase owing 
to laok of funds : 


Held, that the plaintif was not entitled to any 
brokerage. 


Pusingham v. King, 14 T. L, R. 392, distinguished. 


Appeal against the decree of this Court on 
the Original Side in Civil Regular No, 246 
of 1922, 


Mr. McDonnell, for the Appellant. 
Mr. Cowasjee, for the Respondent. 
JUDGMENT, 


May Oung, J.—The admitted facts in this 
ease were as follows:— 


On the 20th September 1921, the defendant- 
firm commissioned the plaintiff as a broker to 
obtain a purchaser for a piece of land, agreeing 
to pay him “a brokerage of 24 per cent. on the 
price on completion” (Exhibit, A), On the 
following day, a would-be purchaser was obtains 
ed and an agreement in writing (Exhibit B) 
was entered into between the firm and the 
purchaser, whereby (1) the price of land 
measuring about 3% to 4 acres (but in any 
event not less than 3 acres) was fixed at 
Rs. 1,75,000 per acre; (2) a sum of Rs. 25,000 
was tobe paid as earnest-money; (3) the 
_ balance was promised to be paid on or before 
the 21st January 1922, earnest money to be 
forfeited in default; (4) a transfer was to be 
executed on payment of the purchase price in 
full, and (5) the firm guaranteed a good title 
on completion of purchase. These terms 
were get out in the receipt (Exhibit B). The 
earnest-movey was paid, but the transaction 
was never completed. The main, if not the 
only, reason for the falling through of the 
sale was, in my view, the purchaser’s inability 
to pay the price agreed upon, a sum well over 
five lakhs, The plaintiff said:-— 

“ Ab Mulla’s (the purchaser’s) request, I 
suggested part payment to Nuding (the firm’s 
manager) I know Mulla well, Ag the 
amcunt was large, Mulla would have been 
pleased to pay by instalments, 

“Lasked Mulla why he did not complete | 
his contract, 
him to do so. 
His last reply was that he was making 
arrangements direct with Nuding. This was 
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about the end of December, Mulla told me 
later that he was arranging for partb payments, 
to which Nuding had consented. Mulla could 
not pay the full amount and said he would 
make pari-payments,” 


There was also, apparently, some dispute 
between the parties concerning the exact area 
of the land, which had been left indefinite in 
Exhibit B, Plaintiff’s witness, Ady, was sent 
by Mulla to try and bring about a settlement, 
Ady saw Nuding and obtained from the latter 
two slips of paper (Exhibits G and H), both 
dated the 24th January 1922, whereon are 
noted certain terms as to the land and as to 
payments which were to be deferred; the 
transfor was to be made at once, bub the 
land was to remain as collateral security. 


Considering that Mulla had, as early as 
December, told the plaintiff that he was 
arranging for part-payments it is, in my view, 
only reasonable to suppose that the matter of 
the payment of the purchase price was what 
really caused the hitch and that the so-called 
dispute as to the area of the land was a subsi- 
diary matter which, in any case, had to be 
decided because of the indefiniteness in this 
respeot of Exhibit B, i 


The terms contained in Nuding’s notes 
were, after some haggling as to the rate of 
interest on the sums deferred, agreed to, but 
no formal agreement was executed. 


Ady deposed :— 


" Mulla agreed to the conditions on the slip 
I gave to him, except the rate of interest. He 
said he would agree to 8 per cent. I tele. 
phoned this to Nuding and he authorized me 
to alter the 9 per cont. to 8 per cent, and to 
initial ib which I did. This arrangement was 
concluded some time in the forenoon of the 
day the slips were made, On the same day 
Nuding phoned to say that he could not 
carry out this arrangement, This was about 
3 or 4 hours after the arrangements had 
been concluded. Nuding told me that he 
could not accept the mortgage and that his 
lawyers had instructed him that collatral 
security was a mortgage, This was his res- 
son for backing out,” 


Both Exhibits G and H (supported by 
Ady’s evidence) show that promissory-notes 
and an “agreement ” were to have been ex- 
ecuted, but, owing, apparently, to Nuding’s 
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inability to obtain his Director’s consent to 
the new transaction, nothing was actually 
done and tho negotiations fell through, 

The real point in the case, however, seems 
to be that on the 2lst January 1922, the 
date originally fixed for completion, Mulla 
was unable to pay, and, as appears from what 
followed, had no prospect of being able to pay 
within a reasonable time; Exhibit H shows 
that he wanted six months to pay half the 
price and one year to pay the remaining half. 

Herein the defendant firm was in no way 
ab fault, If Mulla had been in a position to 
pay as agreed upon they would have been 
under an obligation to convey the land. Mulla 
was not only unable to pay on the due dato, 
but, three days later, sent Ady to Nuding 
with what was tantamount to a request for 
postponement of payment for one ‘year. 


So far as the plaintiff was concerned, he had 
obtained for the firm a purchaser who could 
not pay and had no expectation of being able 
to pay within a reasonable time, The subse- 
quent negotiations through Ady clearly show- 
ed that the purchase price would not be 
forthcoming for many months and the plaint- 
iff had not adduced any evidence to show that 
Mulla could have fulfilled his obligation, His 
failure to cite Mulla as his witness on this 
point must, I think, be weighed against him. 

Ordinarily, a broker is entitled to a percent- 
age on the money which he succeeds in 
realising for principal but, where the transac- 
tion cannot be completed because the money 
is not forthcoming and consequently the 
principal realises nothing, it is difficult to see 
how the broker has earned his brokerage, If, 
in the present case, the defendant firm had, 
before the 21st January 1922 extended the 
time for completion and thus taken the nego- 
tiations out of the broker’s hands, and those 
subsequently fell through, it might be held, on 
the authority of Passingham v. King (1), that 
the full brokerage is nevertheless payable. But 
the point does not arise, since there is nothing 
to show that the defendant-firm did anything 
in the matter until Ady went to see Nuding 
on the 24th January. The plaintiff suggests 
vaguely that Nuding began to make arrange- 
ments with Ady “about a month or 10 or 15 
days’ before the 21st January, but a careful 
perusal of Ady’s evidence shows that the en- 
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tire negotiations occupied only one day, bhe 
24th January, 


It. is argued that, as time was nob the 
essence of the contract for sale, the defendant- 
firm was bound to wait for a reasonable time 
and to serve notice on Mulla calling upon him 
to complete within'a stated period, and, as the 
firm did not do so but, instead, entered into 
fresh negotiations with him, that the plaintiff 
is not to blame and that he had done every- 
thing he had contracted to do. But all that 
the plaintiff had done was to obtaina pur- 
chaser who could not pay on the agreed date 
and who, thereafter, sent his own broker to 
plead for concessions. Had those concessions 
been refused, the plaintiff would bave been in 
exactly the same position; in my judgment, 
the fact that the firm was willing at first to 
grant the concessions, buta few hours later 
recanted, because Nuding had no power to 
accept a mortgage, makes no difference so far 
as the work done for the firm by the plaint- 
iff is cencerned. The non-completion of the 
sale was not the result of the firm’s act in for- 
mulating new terms and then withdrawing 
them but was directly due to Mulla’s inabi- 
lity to pay. Itis true that if defendants had 
followed up the new arrangement, they might 
have, by holding the land as security, ultimas 
tely realised the sale price. If Mulla had on 
his part fulfilled his obligation, half the 
balance would have been recovered in July 
1922, and the remaining half in January 
1928, with interest; if, on the other hand, 
Mulla did not pay, the firm could have sued 


‘for a mortgage decree and realised their mo- 


ney by sale of the land in execution. But 
such recovery or realisation would nob have 
been the outcome of plaintiff’s services to the 
firm. He had been asked to find a purchaser 
who would pay ready money; the arrange- 
ment for which he was responsible was that 
the purchaser should pay on or before a certain 
date, and there was to be neither delay nor 
trouble to the firm. He now asks that, 
although he failed to get the ‘purchaser to pay 
onthe date fixed, he should be given the 
benefit of a new transaction whereby the 
firm would certainly have had to wait for a 
long time to realise their money and would 
possibly have had to go to the trouble of 
suing the purchaser, In my judgment, he 
has no claim on this score, and I am fortified 
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in my view by Lord Justico Vaughan Wil- 
liams’ remark in the ease above cited to the 
effect that ib is the duty of a broker to 
introduce a person willing und able to com- 
plete the purchase, 


It is further argued that the defendant 
firm should have taken steps against Mulla to 
obtain specific performance of the contract, 
The answer to thisis that there isno law 
which compels a vendor to insist on specific 
performance, There usually is, and there 
was in the present case, an alternative rome- 
dy, viz.; forfeiture of the earnest-money. The 
question whether the firm could or could not 
legally claim a forfeiture does not now arise; 
but itis clear that the defendants purported 
to exercise the right given in Exhibit B. 


In the result, I would hold that the plaint- 
iff was not entitled to the brokerage claimed 
by him, I have considered the question 
whether we can, in these proceedings, award 
the appellant a decree for the sum which 
respondents were willing to pay, namely, 
24 par centon the amount of the earnest- 
money, but there being yet no decision of the 
question whether or not that carnest-money 
was rightly forfeited, I would hold that we 
cannot and should not do so. 


I would reverse the decree passed on the 
Original Side and order that the suit be dis- 
missed with costs. The respondent will also 
pay the appellant's costs in this appeal, 


Heald, J—There can be no doubt that 
in this case the prospective purchaser, Mulla, 
whom respondent introduced to appellants, 

- was neither willing nor able to purchase tha 
property on terms which were substantially 
those which appellants employed respondent 
to obtain for them, If appellants had actually 
accepted the terms offered by Mulla and a 
sale had resulted, respondent would probably 
have been entitled to receive brokerage 
although the terms of the actual sale might 
be different from which he was employed to 
obtain. But appellants were not bound to 
accept any terms other than those which they 
offered through respondent, and if they refused 
to accept the less favourable terms offered by 
Mulla, so that no sale resulted, I do not see 
how respondent could be entitled to the bro- 
kerge which was payable only for an actual 
sale. Tho case would of course have been 
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different if Mulla had been willing to buy on 
appellants’ terms and appellants bad been 
unable to carryout the sale, or if, after em- 
ploying respondent, appellants had taken the 
negotiations out of his hands before the agree- 
ment which was actually made between 
them and Mulla had been broken. I do not 
think that respondent can as yeb claim 
brokerage in respect of the Rs. 25,000 which 
appellants received and claim to retain as 
earnest-money forfeited under the agreement 
which, as they allege, Mulla broke. Mulla is 
said to have filed a suit against them for the 
recovery of that amount and if that. suit 
should succeed respondents’ agency will have 
been entirely infructuous, If, however, appel- 
lants should be held entitled to retain the 
earnestemoney, they may possibly be regarded 
as having made a profit Rs. 25,000 on the 
transaction which resulted from respondent's 
agency, and the question may then arise 
whether respondent is not entitled to a 
guantum meruit from appellants in res- 
pect of that profit. That question does not, 
however, in my opinion arise at present and we 
do not considerit, So far as the present case 
is concerned, it seems clear that respondent 
failed to bring about the sale which he was 
employed to effect and that no sale in respect 
of which he can claim brokerage was effected, 
and I agree with my learned brother May 
Oung that his suit must be dismissed with 
costs of appellants throughout. 


Z. K. Appeal allowed. 


BOMBAY HIGH COURT. 


APPEAL FROM ORDER No, 62 oF 1929, 
November 16, 1923. 


Present :—Sir Norman Macleod, Kt., 
Chief Justice, and Mr, Justice Crump. 


ACHYUT VISHNU PATANKAR— 
DEFENDANT—APPELLANT 
VETSUS 
TAPIBAI KRISHNAJI JOSHI— 
PUAINTIFF—RESPONDENT, 


Civil Procedure Code (Act V of 1908), O. XLVII, 7.1 
— Review of judgment, effect of — Procedure. 
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When a review of a judgment is granted itis tha 
party who has applied for the review who must 
move the Court further in the matter. The other 
party stands by the order already made, and if the 
party to whom review has been granted takes no steps 
bo rg-argue the matter, the original order still remains, 
though, it cannot be enforced until the review order 
has heen discharged for non-proseoution. 


The effect of an order granting a review is to hold 
the original order in suspense untilit has been deoid- 
ed whether it should stand or not. 


Appeal from the order of the District Judge, 
Ratnagiri, in Application under O. XXII, r. 9, 
Civil Procedure Code, in Appeal No. 195 of 
1919, 


Mr. G. B. Chitala, for the Appellant. 
Mr, D. S. Varde, for the Respondent. 


JUDGMENT. —This appeal raises a very 
curious point with regard to tho procedure to 
be followed in oases where a reviow has been 
granted of the judgment of a Court,and the 
party obtaining the review has taken no steps to 
proceed further in the matter. There seems to 
be no authority on the point. The history of 
the case is as follows. The plaintiff filed a suit 
in the Subordinate Judge's Court for posses- 
sion of certain property and obtained a decree, 
On appeal to the District Court, the decree of 
the lower Court was set aside and the plaint- 
iff’s suit was dismissed with costs, The plaint- 
iff then applied for areviewof the judgment 
of the Appellate Court, and, on 19th February 
1920, the Districh Judge granted the applica- 
tion, Inthe judgment as first written the 
District Judge not only granted the review 
application, but confirmed the decree of 
the lower Court by setting aside the de- 
cree of the Appellate Court, But evidently 
ib was pointed out to him that this was not 
the correct course to follow, for the words, 
“Decree of the lower Court is confirmed” 
were struck out ; and the learned Judge added 
“I shall re-hear fhe case on its merits. Both 
sides to argue the appeal on its merits over 
again,” That was the proper order to make. 

The real question is whether, when a review 
of a judgment has been ordered, the judgment 
is set aside or only held in suspense until the 
case has been reheard. Although ib is not 
material for the purpose of this judgment, I 
may mention that defendant No. 2 appealed 
against the order granting a review to the 
High Court. That appeal was unsuccessful, 


On 17th September 1921, the plaintiff died, 
and, on 28th April 1922, as his heirs had not 
been brought on the record for about eighteen 
months, when an application was made to sub- 
stitute the heirs of the plaintiff, the Judge - 
considered that the appeal had abated. If 
that order were correct, it follows that the 
Appellate Court’s order dismissing of plaint- 
iff’s suit would disappear, and the decree 
of the lower Court would be restored. We 
think that the order made by the District 
Judge on 28th April 1929, directing that the 
appeal abated was wrong, The effect of the 
review order was not to restore the decree of 
the Trial Court but to hold in suspense the 
decree of the Appellate Court until it had been 
decided whether it should stand or not. 
Therefore, the death of the plaintiff-respond- 
ent could nob in any way affect tha status of 
the appellate decree, 


Another way of looking at the question 
would be to consider who is the party to 
move the Court after a review application 
has been granted. Clearly, the party who 
has applied fora review. The other party 
stands by the order already made, andif the 


‘party to whom the review has been granted 


fakes no steps to re-argue the mattor, it is 
perfectly clear that the original order still re- 
mains though it could not be enforced until 
the review order bad been discharged for non- 
prosecution. It was the plaintiff, therefore, 
or his heirs to appear before the Court of the 
District Judge to re-argue the appeal. What 
arguments may be put forward or what issues 
may be raised on such an appearances, it is 
not for us to say. We merely decide now 
that the order of the District Judge directing 
that the appeal abates must be set aside, and 
if remains for the plaintiff's heirs to take such 
steps as they may be advised tio get the Appel- 
late Court’s decree dismissing the plaintiff's 
original suit with costs set aside. The appeal 
is allowed and the order of abatement of the 
appeal of the District Court set aside, The 
appellant to get his costs of this appeal. 


ZK Appeal allowed. 
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RANGOON HIGH COURT. 


SPECIAL FIRST CIVIL APPEAL 
No. 9 oF 1923, 


May 28, 1923. 


Present —Mr, Justice Heald and 
Mr. Justice Lentaigne. 


. K, E, A. K. AHMED SAHIB & Co.,— 
PLAINTIEF—— APPELLANT 


Versus 


M. K. PAKIR MAHOMED ROWTHER.— 
DEFENDANT—RESPONDENT, 


Civil Procedure Code (Act V of 1908) O. II, r. 2— 
Transactions, series of —Goods, delivery of, at different 
LMES me Separate sutis—Single cause of action—Burden 
proof—““Gause of action", meaning of. 


Whore there is a series of transactions between the 
parties in which goods have been delivered at differ- 
ent times under separate vouchers, each delivery is 
prime facie a separate transaction and constitutes a 
separate cause of action, unless there is either a con- 
traob or a course of dealings from which an implied 
contract might be inferred that the entire series at a 
partioular time or for a specified period should be 
treated as a single cause of action for the purposes of 
O. JI, 1.2 of the Civil Procedura Code. The ques- 
tion whether there is such a contract is one of faot 
and the onus would lie ou the defendant pleading 
O. Il, 1. 2 of the Civil Procedure Code in bar of 
Separate suits in reepect of the transactions to 
prove the contract, 


Shanmugam Pillai v. Syed Gulam Ghose, 27 M. 
116 ; Chokalinga Pillai v. Kumara Viruihalam, 4 M. 
H. 0. R 384; 17 W. R. R. 381 note Kedar Nath Mitter 
v. Denobandhu Shaka, 31 Ind. Cas 626; 42 C. 1049; 
19 0. W. N. 724, distinguished. 


Tf goods are delivered under a single contract, the 
parties may stipulate that esoh delivery shall be 
deemed to be a separate contract, 


The meaning of the expression “cause of action” as 
used in O. II, r. 2 of the Civil Procedura Code should 
be gathered from that rule and the authorities on that 
rule and it should not be assumed that the expres- 
sion has the same meaning in that rale as it bas 
either in English deoisions or in decisions on ques- 
tions relating to the law of limitation. 


Appeal against the judgment of the Small 
Cause Court, Rangoon, 


Mr. Chari, for the Appellant, 


JUDGMENT. 


Lentaigne, J.—This is an appeal against 
the judgment of the Gourt of Small Causes, 
Rangoon, dismissing the plaintiff-appellant’s 
suit for Rs. 1,637-8-0 claimed as the price of 
goods supplied to defendant-respondent under 
fourteen vouchers of which one bears the date 
of 24th March 1922, and the others bear 
various dates in April 1923, The suit was dis- 
missed under O. II, r. 2, of the Civil Procedure 
Code, on the ground that plaintiff had pre- 
viously instituted and obatined a decree agains 
defendant in another suit for goods supplied 
under vouchers dated May 1922 and that he 
should bave included this claim with that 
claim in a single suit based on the same 
cause of action. 


The defendant filed a written statement 
raising this defence and alleging that the 
dealings between the defendant and the plaint- 
iff were as between traders and were not 
intended to terminate with one dealing 
or contract, but fo be continuous, as ib was 
agreed between the parties that the plaint- 
iffs were to supply goods from time to time 
at defendant's request, and that the admitted 
twenty-two vouchers were given for goods 
supplied between 24th March and 31st May 
and that each item when not paid for became 
united with another and formed one continu- 
ous demand and the whole together formed 
one cause of action “ admittedly by plaintiffs 
as alleged” by them in paragraph 6 of the 
plaint in this suit. Paragraph 6 of the plaint 
so referre] to was an obviously incorrect 
allegation that “the cause of action arose in 
Rongoon on 9th August 1922 when the last 
demand was made by an Advocate’s notice,” 
and such an allegation would not have saved 
the suit from the bar of limitation as regards 
particular orders for the goods if such orders 
had been more than three years old. 


The plaintiff filed a reply denying the above 
allegations that he was to supply goods when- 
ever defendant requested and as to the same 
constituting one continuous demand, and he 
asserted that each voucher represented a dis- 
tinct transaction and as such gave rise to a 
distinct and different cause of action. In such 
reply the plaintiff also allege? that the 
plaint in the said previous suit so relied on by 
defendant together with the plaint in the suit 
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now under appeal and five other plaints were 
presented to the Chief Clerk of the Court of 
Small Causes, all together, on the 21st August 
1929: and that after admitting two of such 
plaints, the Chief Clerk had discovered that 
certain vernacular vouchers had not been trans- 
lated and had then returned to the plaintiff the 
plaint in the present suit and four other plaints 
with a request to have such vouchers 
translated before the plaints weuld be accepted, 


Fortunately for the plaintiff, there is no evid- 
ence on the record which would justify a 
finding that the cause of action in the pre- 
vious suit is the same as the cause of 
action in the present suit. Prima facie, 
each order and delivery of goods is a 
separate transaction and separate cause of 
action, unless they are successive claims 
arising under the same obligation within 
the “Explanation” at the end of r. 2 
of QO. II. The question is really one 
depending on the contract between the parties, 
If all the goods were delivered under a single 
contract it would be within the “Explanation,” 
unless there was an express stipulation that 
each delivery or each month’s deliveries 
should be deemed to be a separate contract 
That itis open to 'the parties to make such 
exceptions is recognised by the Chamber of 
Commerce forms of contract, prevalent in 
Rangoon and in some of the Presidency 
Towns, in which itis expressly agree that 
each delvery shall be deemed to be a separate 
contract. The validity of such a clause has 
been recognised in the decision of the Madras 
High Courtin the caseof Volkart v. Sadju 
Saheb (1) decided in 1896 and again by the 
Calcutta High Court in the more recent deci- 
sion of Mandal & Co. v. Faaul Hllahie (2), 
decided in 1914. In both of these oases a 
plaintiff was premitted to split up claims made 
under the same contract for the purpose of 
bringing them withm the jurisdiction of the 
Small Cause Court, 


The present case relates to the converse of 
the above question, and the question raised is 
whether a series of transactions which purport 
fo be independent transactions must be treated 
as so mixed up or connected that the Court 
should hold that they constitute a single cause 


(1) 19 M. 304 ; 6 Ind. Deo. (N. 8.) 917, 
(2) 26 Ind. Cas. 209; 41 0. 325 


of action for the purposes of O. IT, r. 2, of the 
Civil Procedure Code. In my opinion it is 
possible that in particular cases there may be 
either a contract, or a course of dealing from 
which animplied contract might be inferred, 
to the effect that the entire series in a parti- 
cular month or for other specifie period should 
be treated as a single cause of action. The 
defendant evidently realised that possibility 
when he pleaded a contract to such effect, and 
the plaintiff evidently realised the danger that 
such a contract might be an answer to his 
suit, if admitted, so be expressly denied the 
existence of any such contract, The question 
whether there was such a contract would be 
one of fact, and the onus of proof would lie on 
the defendant to prove such a contract. No 
evidence has been tendered by the defendant 


_in support of his contention, which was evi- 


dently not intended to be based on evidence, 
but on a request that the Court should assume 
the existence of such a contract from the lax 
drafting of the plaint and by reason of certain 
decisions cited before the Court. I shall show 
below that such decisions do not justify such 
contention. 

Before I do so, I may point out that this 
Court has recently discussed the meaning of 
the expression “ cause of action” in section 20 
of the Code of Civil Procedure when applied 
to suits based on contract, [See The Jupitter 
General Insurance Company, Limited, v. Abdul 
Aidiz (8)], and we have there pointed out that 
there are numerous definitions of the expres- 
sion, and we have held that the meaning of 
the expression as used in that section must 


‘be gathered from the previous legislation in 


India and not from definitions of the expres- 
sion adopted in certain English decisions, lam 
likewise of opinion that the meaning of the 
expression used in O, II, r. 2, should be 
gathered from that rule and the authorities 
on that rule or on the sections of the previous 
Codes re-placed by that rule, and that it should 
not be assumed that the expression had the 
same meaning in that rule as it has either in 
English decisions or in decisions on questions 
relating to the law of limitation, 


The lower Court bas relied on the decision 
of Shanmugam Pillai v. Syed Gulam Ghose 
(4), but the facts of that case show that it 


(3) 76 Ind. Cas. 479; 1 R. 296; (1998) ALR (R.} 185. 
| (4) 27M. 116. 
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was a case of a suit for rent in different years 
(which is obviously a case of successive 
claims arising under the same obligation 
within the terms of the explanation to r. 2 of 
O. II), and was also within the “ Explanation’’ 
to section 4% of the Code of 188%, It is in 
fact the actual illustration given below such 
“ Bxplanation.” The giving of separate muchil- 
kas was not considered as altering that single 
cause of action, No doubt this decision con- 
tains a passage referring to a contention that 
the case was similar to an old case of Chocka- 
linga Pillai v. Kumara Viruthulam (5) and 
erroneously stating that it bad been held in 
such case that, where several articles are sold 
in succession by A to B, the vendor must sue 
for the price of all the goods sold up to the 
date of his suit and cannot sue separately 
first for one and then for another. The 
remark in that decision as to the effectof the 
previous decision was obiter and erroneous, 


On referring to this old case I find that it was 
also a case of claim for three years’ rent under 
a single agreement and again a case clearly 
arising under a single obligation. Curiously 
enough, there is a similar obiter dictum in 
tbat case referring to some previously unre- 
ported case of a claim for price of goods sold 
and delivered at different-times where the 
intention was that they should form one 
entire demand, but even that cbiter dictum 
did not justify the obiter dictum in the later 
case quoted above, 


The other case relied on in the judgment 
under appeal is the case of Kedar Nath Matter 
v. Denobandhu Shaha (6). That was a de- 
cision on the law of limitation and not on the 
question of the construction of O. II, r, 2, at 

all; and, as I have pointed out above, it 
-is very questionable whether a decision on 
the construction of an expression for the 
purposes of the Indian Limitation Act, 1908, 
is applicable to the construction of the expres- 
sion. ‘cause of action” in O, II, r. 2 


Moreover, if the facts of that case are ex- 
amined it will bu found that there had been a 
long standing account between the parties in 
which there had been a settlement and in 
which various goods had been returned and 
various cheques had been paid to account at 


' (5) 4M. H.O. R. 384; 17 W. R. 381 Note. 
(6) 31 Ind. Cas. 626 ; 42 C. 1043 ; 19 0. W. N. T24. 


different times, and I do not dispute the conten- 
tion that there may be cases where, from the 
course of dealing and previous settlements 
between the parties, there may be evidence 
of an implied contract that ali goods supplied 
in a particular month or ina particular quar- 
ter or even in an entire account should be 
treated as a single cause of action, but in my 
opinion ib would require clear evidence to justify 
a Court in dismissing a suit on such ground. 


In the present case there is ho evidence at 
all of such contract and prima facie every 
order of goods should be treated asa separate 
contract. As the defendant has in other res- 
pects admitted the plaintiff's claim,'plaintiff is 
entitled to a decree as prayed. 

For the above reasons, L would set aside 
the judgment and decres of the lower Court 
and direct that the plaintiff-appellent be 
granted a decree for Rs, 1,637-8-0 with costs 
in both Courts. 

Heald, J.—I concur, 


N. E. Appeal allowed, 


CALCUTTA HIGH COURT. 


APPEAL FROM ORIGINAL Civit No. 146 
OF 1922, 


July 10, 1923. 


Present :—Justice Sir Asutosh Mookerjee 
and Mr, Justice Rankin, 


CHANDANMULL BENGANEY— 
PLAINTIFF-—-APPELLANT 
VETSUS 
NATIONAL BANK OF INDIA, LTD,— 
DEFENDANT—RESPONDENT. 


Banker. and Customer Letters of credit, what aTe =~ 
Construction of document—Guarantec, extent of- 
Mercantile usage, evidence as io, admissibility of. 


The defendant Bank wrote the following letter to 
the plaintiffs who carried on business in Caloutth as 


-exporters of Jute :— 


“ We beg.to inform you that we are “n receipt of 
advice by wire from our London Office, that a 
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confirmed irrevocable credit has been opened under 
which we are nuthorised to negotiate your bills, as 
offered, on Messrs. Mildred Goyenche & Co., to the 
extent of £16,875 (sixteen thousand eight hundred 
seventy five only) on the following conditions:— 


“ Bills to be drawn payable threes months after 
aight and to be accompanied by invoices, full sats of 
Bills of Lading, made out to order and blank endorsed, 
and policies of Insurance war risk representing ship- 
ment of 2,000 (two thousand) bales jute marked 
(Jajodia) from Caloutia to Antwerp, during Novem- 
ber, Dacember 1920. 


“ Such shipping documents are to be delivered on 
acceptance of the bills and should bear the following 
clause: Drawn under cable oradit No. dat- 
ad 22nd November 1920. 


“ Please note that this advice does not release you 
from the liability attaching to the drawer of a Bill of 
Exchange. 


' The oredit will expire on— 


“When negotiating drafts please produce this letter 
to have the amounts recorded on the back thereof. 
P. S. Under present conditions we oan give no 
undertaking to negotiate bills drawn under this 
credit,” 


On the faith of this letter plaintiffs shipped 2,000 
pales of jute in December 1920 and drew in favour of 
themselves against such shipmebt at three months’ 
sight on the firm of Mildred Goyenche & Co., for the 
value of the goods, and the drafts were discounted 
in Caleutta, Pa 


The drafts were, on presentation, duly acoepted by 
Mildred Goyenche & Co., in London, who received 
the shipping documents. The acoeptors, however, 
suspended payments, before the drafts matured. 
The result was that the plaintiffs were compelled to 
pay the amount of the drafts without prejudice to 
their rights under the letter of credit. They then 
sued the defendant Bank to recover the sum paid to- 
gether with interest thereon under the terms of the 
lettter of credit ; 


Held (1) that by the terms of the letter of credit 
the defendant Bank did not pledge its oredit for the 
ultimate payment of the drafts as guarantor, its 
intention was only to give intimation to the plaint- 
iffs that arrangements had been made under which 
the defendant Bank was satisfied to take such risk 
as thera might be in negotiating the plaintiffs’ drafts 
upon their buyers, 


(2) that, therefore, the defendant Bank was not 
liable to the plaintifis for the amount of the drafts, 


Letters of credit, perform a clearly recognised 
funotion in effecting exchage. While no set form of 
words may be necessary, yet a letter of credit as 
known to the law must contain a request (general 
or special) to pay the bearer, or person named, money 
or sell hine some commodity on oredit or give him 
something of value and look to the drawer of the 
letter for recompense, and it partakes of the nature of 


a negotiable instrument. The rules governing bills 
of exchange and negotiable promissory-notes are al- 
ways the same, fixed and determinate; while letters 
of credit are to be construed with reference to parti- 
cular and often varying terms in which they may be 
expressed, tha ciraumstances and intentions of the 
parties to them, and the usages of the partioular trade 
or business contemplated. Letiers of oradit are 
accordingly not construed with technical nicety; but 
are considered as being usually framed with more or 
less informality and looseness of expression, and 
hence Courts have sometimes indulged in consider- 
able freedom of interpretation in the effort to arriva 
what is designated as the true intention of the 
parties. [p. 760, col. 1.] 


Though letters of credit should receive liberal, fair 
and reasonable interpretation so as to attain the ' 
object for whioh the instrument is designed and 
the purposa to whioh it is applied, there is room for 
this principle, only when the provisions of the agree- 
ment are ambiguous, loose, or susceptible of more 
than ous fair interpretation; if it admits of two fair 
interpretations and the guarantea has advanced 
money on the faith of that most favourable to his 
ae that interpretation will prevail. [p. 760, 
col. 2. 


In order that a mercantile usage may be imported 
into the construction of a written agreemont the 
usage must be so well known and acquiesced in that 
ib may ba reagonably presumed to have been an 
ingredient tacitly imported by the parties into their - 
contract. [p. 762, col. 2.] 


Though ovidence of known usage is receivable to 
supplement the provisions of the written agreement 
on the hypothesis that the contract is in truth partly 
expressed and in writing, partly implied or under- 
stood or unwritten, the evidence cannot be admitted 
to contradict the positive stipulations in the written 
contract. [p. 762, ool. 2.) 


Case-law discussed. 


Sir B. C, Mitter and Mr. N. R, Mehta, for 
the Appellant, 


Messrs. L. P, H, Pugh and S, M, Bose, for 
the Respondent, 


JUDGMENT. ` 


Mookerjee, J.—This is an appeal from 
the judgment of Mr. Justice Greaves in a suit 
for recovery of money on tbe basis of what 
is described as a letter of credit. The mate- 
rial facts relevant for the determination of 
the rights of the parties are really beyond 
conbroversy. 


The plaintiffs carry on business in Calcutta 
as exporters of jute against orders placed with 
them by approved constituents, They allege 
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that this export business was carried on by 
them in co-partnership with the firm of Udoy- 
chand Pannalall who have been joined as 
defendants, upon their refusal to join as plaint- 
iffs. On the 25th November 1920, the con- 
testing defendant, the National Bank of India, 
Ltd., wrote to the defendant-firm the follow- 
ing letter : : 


“We beg toinform you that we are in re- 
ceipt of advice by wire from our London Office, 
that a confirmed irrevocable credit has been 
opened under which we are authorised to ne- 
gotiate your bills, as offered on Messrs, Mild- 
red Goyenche & Co., to the extent of £16,875 
(sixteen thousand cight hundred seventy-five 
only) on the following conditions :— 


“Bills to be drawn payable three months’ 
after sight ani to be accompanied by invoices, 
full sets of Bills of Lading, made out to order 
and blank endorsed, and policies of Insurance 
war risk representing shipment of 2,000 (two 


thousand) bales jute marked (aoaia) from 


Caleutta to Antwerp, during November, 
December 1920. 


“ Such shipping documents are to be deliver- 
ed on acceptance of the bills and should bear 
the following clause :—Drawn under cable 
credit No, dated 22nd November 
1920,” 

“Please note that this advice does not release 
you from the liability attaching to the drawer 
of a Bill of Exchange.” 


“The eredit will expire on— 


"When negotiating drafts, please produce 
this letter to have the amounts recorded on 
tbe back thereof. P.S.—Under present con- 
ditions we can give no undertaking to negoti- 
ate bills drawn under this oredit.” 


The plaintiffs state that, on the faith of this 
letter and in reliance thereupon, they, in co- 
partnership with the defendant-firm, shipped 
9,000 bales of jutein December 1920, and 
that the defendant-firm thereupon drew in 
favour of themselves (for the joint benefit of 
themselves and the plaintiffs), against such 
shipment at three months’ sight in accordance 
with the terms of the letter of credit, on the 
firm of Mildred Goyenche & Co;, for the value 
of the goods, The drafts were discounted in Cal- 


cutta by the Chartered Bank of India, Austra- 
lia and China, the Mercantile Bank of India 
and the National Bank of India, The drafts 
were, on presentation, duly accepted by Mild- 
red Goyenshe & Co., in London, who received 
the shipping documents. The acceptors, how- 
ever, suspended payment on the 14th March 
1921, before the drafts matured. Tho result 
was that the plaintiffs and the defendant-firm 
were compelled to pay the amount of the 
drafts without prejudice to their rights under 
the letter of credit. The plaintiffs now sue to re- 
cover the sum paid together with interest there- 
on making an aggregate of Rs. 2,26,931-3-4, 
The defence of the Bank is a denial of liabi- 
lity. Mr, Justice Greaves has upheld this con- 
tention and has dismissed the suit. The deter- 
mination of the relative rights of the parties 
musi depend upon the true construction of 
the letter of credit, 


There has been some discussion at the Bar 
as to the nature of letters of credit and the 
principles which should guide the Courts 
in their construction. The nature of a letter 
of oredit was concisely explained by Story in a 
well-known passage of his commentaries on 
the Law of Bills of Exchange (Section 459, 
4th Ed., p. 578) which is still quoted by 
modern text-writers as an accurate state- 
ment :— 


" In respect to letters of credit, which are 
in common use in our commerce with foreign 
countries, is may be stated that a letter of 
credit (sometimes called a bill of credit) is an 
open letter of request, whereby one person, 
usually a merchant or a banker) requests some 
other person or persons to advance moneys, 
or give credit, to a third person, named there- 
in, for a certain amount, and promises that 
he will re-pay the same to the person advane- 
ing the same, or accepts Bills drawn upon 
himself, for the like amount. It is called a 
general letter of credit, when ib is addressed to 
all merchants or other persons in general, 
requesting such advance to a third person ; and 
it is called a special letter of credit, when it is 
addressed to & particular person by name, 
requesting him to make such advance to a 
third person.” 


Letters of credit, which are thus instru- 
ments long and well-known in commercial 
and mercantile usage, perform a clearly 
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recognised function in effecting exchange. 
While no set form of words may be necessary, 
yet a letter of credit as known to the law 
must contain a request (general or special) to 
pay the bearer, or person named, money or 
soll him‘ome commodity on credit or give 
him something of value and look to the draw- 
er of the letter for recompense, and it partakes 
of the nature of a negotiable instrument. The 
rules governing bills of exchange and negotia- 
ble promissory-notes are always the same, 
fixed and determinate ; while letters of oredit 
are to be construed with referenca to parti- 
cular and often varying ferms in which they 
may be. expressel, the ciroumstanaes and 
intentions of the parties to them, and the 
usages of the particular trade or business con- 
templated, Letters of oredit are accordingly 
not construed with technical nicety, bub are 
considered as being usally framed with more 
or less informality and looseness of expression, 
and hence Courts have sometimes indulged in 
considerable freedom of interpretation in the 
effort to arrive ab what is designated as the 
true intention of fhe parties, The governing 
principle of construction was lucidly stated by 
Mr, Justice Story in delivering the unanimous 
opinion of the Supreme Court of the United 
States i in Lawrence v. McCalmoni (1) :— 


“Some remarks have been made on the 
argument here upon the point in what manner 
letters of guarantee are to be construed ; 
whether they are to receive a strict or a lib. 
eral interpretation, We have no difficulty 
whatsoever in saying that instruments of this 
sort ought to receive a liberal interpretation. 
By a liberal interpretation we do not mean 
that the words should be forced out of their 
natural meaning, but simply thab the words 
should receive a fair and reasonable interpreta. 
tion, so as to attain the objects for which 
the instrument is designed and the purposes 
to which it is applied. We should never 
forget that letters of gurantee are com- 
mercial instruments generally drawn upon 
by merchants, in brief language sometimes 
inartificial, and often loose in their structure 
and form, and to construe the words of 
such instruments with a nice and technical 
care would not only defeat the inten- 
tions of, the “parties, but render them too 


(1) (1844) 2 Howard 426 atip. 449; 11 Laws Ed, 


$ 


unsafe a basis to rely on for extensive credits 
so often sought in the present active business 
of commerce throughout the world. The 
remarks made by this Courtin the case of 
Bell v, Bruen (2) meet our entire approbation, 
The same doctrine was asserted in Mason v, 
Pritchard (8), where a guarantee was given 
for any goods he hath or may supply W. P, 
with, to the amount of £100; and it was 
held by the Court to be a continuing 
guarantee for goods supplied at any time 
to W. P. until the credit was re-called, 
although „goods to more than £100 had 
been first supplied and paid for; and the 
Court on that occasion distinctly stated that 
the words were to be taken as strongly against 
the guarantor as the sense of them would 
admit of. The same doctrine was fully 
recognised in Haigh v. Brooks (4) and in 
Mayer v. Isaac (5) and especially expounded 
in the opinion of Baron Alderson. It was the 
very ground, in connection with the accom- 
panying circumstances, upon which this Court 
acted in Lee v. Dick (6) and in Manran vy, 
Bullus (7). Indeed, if the language used be 
ambiguous and admits of two fair interpreta- 
tions, and the guarantee has advanced his 
money upon the faith of the interpretation most 
favourable to his rights, that interpretation 
will prevail in his favour: for it does not lie 
in the mouth of the guarantor to say that he 
may, without peril, scatter ambiguous words, 
by which the other arty is misled to his 
injury.” 


The observations of Baron Alderson in 
Mayor v. Isaac (5) referred to by Mr. Justice 
Story, may by usefully re-called : “ There is a 
considerable difficulty in reconciling all the ` 
cases on this subject, arising principally from 
their not being at one as to the principle of 
decision : some laying it down that a liberal 
construction ought to be put upon the instru- 


' mont in favour of the person giving the 


(2) (1843) 1 Howard. 169 at p. 186; 11 Law. Ed. 
89. 

(8) qso, H ite 227; 2 Camp. 486; 11 RR 
869; 104 
an (4) (ata) io. ai 309; 2 P. & 0. 471; 50 R. R. 
99; 113 

(5) saor iM. & W. 605; 9 L. J. (N. 8.) Ex. 225; 
4 Jur. 437; 55 R. R. 734; 151 E. R. 554, 

(6) (1836) 10 Peters 482; 9 Law. Ed. 503. 

(7) (1842) 16 Peters 528; 10 Law.. Ed. 1056. 
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guarantee, as in Nicholson v, Paget (8) others 
that it ought to be strictly construed, as in 
Mason v. Pritchards (8). Undoubtedly, the 
generally received law is, that the party who 
makes any instrument should take care so to 
express the amount of his own Hahbility, as 
that he may not be bound beyond what it 
was his intention that he should be; and, on 
the other hand, that the party who receives 
the instrument, and parts with his goods on 
the faith of it, should rather have a construc- 
tion put upon itin his favour, because the 
words of the instrunfent are not his, but those 
of the other party. And, therefore, if I were 
obliged to choose between the two conficting 
principles which have been laid down on this 
subject, I should rather be disposed to agree 
with that given in Mason v. Pritchards (3) 
than with the opinion of Bayley,B., in Nicholson 
y. Paget (8). It was not, however, at all 
necessary for the decision in the case of 
Nicholson v. Paget (8) that it should depend 
upon the principle so stated.”- The substance 
of the master is that, though letters ‘of credit 
should receive liberal, fair and reasonable 
interpretation so as foattain the object for 
which the instrument is designed and the pur- 
pose to which it is applied, there is room for 
this principle, only when the provisions of the 
agreement are ambiguous, loose, or susceptia- 
ble of more than one fair interpretation ; if it 
admits of two fair interpretations and the 
guarantee has advanced money on the faith 
of that most favourable to his rights, that 
interpretation will prevail. The claim put 
forward by the plaintiffs must be tested from 
this standpoint. Itis consequently superflu- 
ous to examine the decisions in British Linen 
& Co., v. Caledonian Insurance Company (9). 
Inve Agra and Masterman’s Bank (10) and 
Morgan v. Lariviert (11) which turned upon 
the construction of agreements not expressed 
in the same terms as the one in the ease 
before us; nor is it necessary to examine the 
applicability of the elementary rule that a 
person who in relianee upon and in accordance 


(8) (1882) 1 ©. & M. 48; me E. R. 809; 3 Tyr. 164; 
5 Car. and P. 395; 2 L. J. Bx. 1 

(9) (1861) 4 Macq. 107; 7 Jor (N. S.) 587; 9 W. R. 
581; 4 L T (N. 8.) 162; 123 R. R. 999, 

(10) (1867) 2 Oh. App. 391; 86 L: J. Oh, 222; 16 
L. T. 162; 15 W. R. 414. 

(11) (i875) T H. L. 423; 44 L. J. Ob. 467; 32 L, T, 
41; 23 W. R. 5 


1 wai 


with the terms of a letter of credit has given 
eredit to the holder is entitled to resort tio the 
banker who has signed the letter and is not 
affected by the state of the accounts between 
him and his customer. 


The letter of the 25th November 1920, 
must be taken and interpreted as a whole, We 
cannot ignore the two important qualifications 
embodied in the following passages : 


" (a) Please note that this advice does not 
release you from the liability attaching to the | 
drawer of a Bill of Exchange; 


“ (b) Under present conditions, we can give 
no undertaking to negotiate bills drawn under 
this credit,” 


But an attempt has been made to elucidate 
the meaning of the document by reference to 
the correspondence between Mildred Goyenche 
& Co, and the London Office of the defen- 
dant Bank as also to the telegrams received 
by the defendant Bank from London on sever- 
al occasions. The letter of the 19th Novem- 
ber 1920, was as-follows :— 


“The National Bank of India, Ltd., 


London, E. C. 3. 
Gentlemen, 


We hereby establish a confirmed irrevoca- 
ble credit in favour of Messrs. Udoychand 
Pannalal or order, Caleutta, for :— 


£16,875 :—(say sixteen thousand eight 
hundred and seventy-five pounds) to be 
availed of in drafts on usat three months’ 
sight, against shipping documents of 2,000 
bales of jute (Jajodia over M) to be shipped 
from Calcutta between 1st November and 
81st December 1920, to Antwerp, and we 
guarantee acceptance of drafts negotiated 
under this credit delivery of the correspond- 
ing shipping documents, Insurance both 
eral Marine War Risk to be effected in 
ndia, 


Please telegraph to Calcutta at our expense 
advising the opening of this credit and request 
your office there to kindly notify the benefici- 
ary. 

Yours faithfully, 


P. P. Mildred Goyenche & Co., 
Stanley & Smith,” 
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The telegrams were as follows :— 


Tth February: 1920—lIrrevocable credit 
opened £22,000, Udoychand Pannalal! on Mil- 
dred Goyenche & Co. 


Dits. ab 3 months against full reb of ship- 
ping documents 2,500 bales jute to London or 
Dundee. Advice drawers. 


17th February 1920—Our wire 3rd further 
credit opened Udoychand on Goyenche but for 
£5,000 against 500 bales jute to Great Britain, 
otherwise same. 


24th November 1920—Renew credit 935 
but for £16,875 against 2,000 bales jute 
marked Jajodia over M during November and 
December, otherwise same. 


Advise Udoychand, 


Tet it be assumed that reference is permis- 
sible to these materials ; they do not, in my 
opinion, advance the contention of the plaint- 
iffs. The intention of the contracting parties 
must be gathered from the unambiguous 
terms seb out in the letter of the 
25th November 1920. That letter, as the 
examination of the original shows, is 
on a printed form with the important 
additions, The expression “ confirmed irre- 
vvocable ” has been inserted before the word 
“ oredit ” and the postscript has been typed 
ai the end. This must have been done deli- 
berately and the amendments cannot be 
ignored when the document is interpreted. I 
cannot persuade myself to spell out of the 
document an intention on the part of the 
defendant Bank to pledge their credit for 
the ultimate payment of the drafts as guarant- 
ors. The purpose of the document, if I may 
so pub it, was to facilitate negotiation and not 
to furnish an ultimate guarantee. There is 
no doubt that the document is not by its 
terms and was not intended to be an ordi- 
nary banker's credit, and the two clauses sot 
out above—one of them an addition to the 
printed form—lend support fo this view. In 
my judgment, Mr. Justice Greaves has cor- 
rectly held that the document was intend- 
ed to show and does show that Mildred 
Goyenche & Co., have made arrangements 
with the London Office of the Bank whereby 
the Bank can negotiate the bills of the defend- 
ant firm “drawn on Mildred Goyenche & Co., 
but this is coupled with the warning that 
there will still attach tọ the drawers the or- 


dinary liability which attaches to the drawer 
of a bill of exchange, in other words, if the 
drafts are not accepted and paid, the Bank 
will look bo the drawers for payment, The 
expression “ confirmed irrevocable credit” 
does not amount to a guarantee by the Bank 
of the solvency of Mildred Goyenche & Co., 
or that the bills would be accepted by them 
and honoured at maturity. The arguments 
advanced by the plaintiffs could be allowed to 
prevail, only if material clauses of the doou- 
ment were deleted, . 


In this view I need not consider how far 
evidence of practice amongst bankers was 
admissible. ‘The rule on that point was con- 
cisely stated by Sir John Coleridge in Jug- 
gomohan v, Manikchand (12), namely, that the 
usage must be so well-known and acquiesced 
in that it may be reasonably presumed to 
have been an ingredient tacitly imported by 
the parties into their contrach: see also 
Maitland v. Chartered Mercantile Bank (13). 
It is well-settled, however, that though evi- 
dence of known usage is receivable to supple- 
ment the provisions of the written agreement 
on the hypothesis that the contract is in 
truth partly expressed and in writing, partly 
implied or understood or unwritten, the evi- 
dance cannot be admitted to.contradict the 
positive stipulations in the written contract: 
see The Reeside (14), Brown v. Bryne (15), 


I see no escape form the conelusion that 
the claim made by the plaintiffs against the 
Bank onthe basis of the so-called letter of 
eredit cannot be sustained and fhe suit has 
been rightly dismissed. In my opinion, the 
appeal fails and must be dismissed with costs, 


Renkin, J.—The firm of Udoychand Pan- 
nalall carry on business in Calcutta in the 
course of which they are exporters, among 
other things, of jute. For the purposes of this 
judgment they may be taken as the plaintiffs. 
They sue the defendant Bank, the National 
Bank of India, Limited, upon a document 
dated the 25th November 1920; the meaning 


(12) TM. I A. 263;4 W R. P.C. 8;1Suth. P. C. 
J. 857; 1 Sar. P. C. J. 681; 19 E. R. 308. 

(18) (1865) 88 L. J. Ch. 863; 2 H. & M. 440; 12 L. 
T, 372: 71 E. R. 534, 

(14) (1837) 2 Summer 567. 

(15) (1854) 3 El. and Bl. 703; 2 Com. L. R. 1899; 
98 L. J. Q. B. 318; 18 Jur. 700; 97 R. R.7156; W. R. 
471; 118 E. R. 1984. 
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of which is the question ab issue in this 
cause. The claim is that the defendant Bank, 
upon that document, have become liable fo 
pay to the plaintiffs the amount due upon 
certain bills of exchange whereon the plaintiffs 
were tha drawers and a firm of Messrs. 
Mildred Goyenche & Co. were the drawees, 
The drafts were in due course accepted, 
payable at the Bank of England by Mild- 
red Goyenche & Oo., but this firm, after 
acceptance suspended payment and the bills 
were not met. On the 19th November 1920, 
Mildred Goyenche & Co., addressed the head 
office in London of the defendant Bank, stat- 
ing: "We hereby establish a confirmed irreyo- 
cable creditin favour of Messrs. Udoychand 
Pannalall or order, Calcutta for, £16,875 to 
be availed of in drafts on usat 3 months’ 
sight against shipping documents of 2,000 


bales of jute alod to be shipped from Cal- 


cutta Pa lst November and 8ist 
December 1920 to Antwerp, and we guarantee 
acceptance of drafts negotiated under this 
credit against delivery of the corresponding 
shipping documents oh 





“Please telegraph to Calcutta at our expense 
advising the opening of this credit and request 
your office there to kindly notify the bene- 
ficiary.” 

Upon this the defendant Bank who 
appear on previous occasions to have had 
exactly similar business in connection with 
shipments of jute by Udoychand Pannalall to 
Mildred Goyenche & Co., cabled to their Cal- 
outta branch on 22nd-%4th November :— 

“Renew credit 235 but for £16, oe against 


2,000 bales of jute marked ‘ape š = during 
November and December, ee same, 
advise Udoychand,”’ 


On recsipt of these instructions, the 
Caleutta branch of the defendant Bank sent 
to the plaintiffs the document whose meaning 
is now in dispute :— 


“ Dear Sirs, 





“We beg to inform you that we are in 
receipt of advice by wire from our London 
Office, that a confirmed irrevocable credit has 
been opend under which we are authorised to 
negotiate your bills, as offered, on Messrs. 
Mildred Goyenche & Co., to the extent of 


$16,875, (sixteen thousand eight hunderad 
seventy-five only) on the following condi- 
tions :—~ 


“ Bills to be drawn payable 8 months after 
sight and to be accompanied by invoices, full sets 
of Bills of Lading, made out fo order and blank 
endorsed and policies of Insurance war risk 
representing shipment of 2,000 (two thousand) 


z d 
Bales of jute marked Jajodia from Calcutta to 


Antwerp. during November-Desember 1920, 
Such shipping documents are to be delivered 
on acceptance of the Bills and should bear the 
following clause : “Drawn under Cable Credit 
No. , dated 22nd November 1920.” 


“ The eredit will expire on 


“When negotiating drafts please akadang this 
letter to have the amounts recorded on the 
back thereof. 





I am, dear Sir, 


Yours faithfully, 
Sd. 
Manager. 

“ P, 8, —Under present conditions we can give 
no undertaking to negotiate bills drawn under 
this credit.” 

This document isa printed form buta 
postscript has been typed thereon and two 
important words, among other matters, have 
been inserted (in the original printed text) 
these words being the two adjectives, “ con- 
firmed irrevocable’ infront of the word 
“ oredit ” at the commencement of the docu- 
ment. Ibis to be noticed also that the form 
has been left blank so far as regards the date 
on which the credit will expire, 


The plaintiffs’ case is that they understood 
this document to mean that the London 
Office of the defendant Bank would be res- 
ponsible for the due payment cf the bills at 
maturity; that, in addition to this, the Oaleutta 
branch were authorised to negotiate the bills 
in the ordinary way, but in view of the 
difficulé conditions of the foreign exchanges 
were not prepared to undertake to do so, 
According fo the plaintiffs, the document is in 
the full sense of the word a ‘ Banker's letter 
of credit.” The defendant Bank contend that 
the document ig not a Banker’s letter of credit, 
but is a letter of “advice of credig ” and that 
by the terms thereof all that it effects is this, 
that it intimates to the plaintiffs that if they 
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like to do the business with Messrs. Mildred 
Goyenshe & Co., and to draw bills on Messrs. 
Mildred Goyenche & Co. then the Calcutta 
branch of the defendant Bank is authorised to 
negotiate the drafts, and but for the excep- 
tional conditions affecting the foreign exchanges 
would promise so to do. The defendant Bank 
rely upon the notice stated plainiy in the 
body of the document that “this advice does 
not release you from the liability attaching to 
the drawer of a bill of exchange.” 


In my opinion the question is one of con- 
struction, The question is whether by this 
letter of 25th November 1920 the defendant 
Bank in effect offered to guarantee due pay- 
ment of the bills which the plaintiffs were 
clearly to draw not on the defendant Bank but 
on Mildred Goyenche & Co. If this question 
has to be answered contrary to the contention 
of the plaintiffs, the plaintiffs can make no 
better case by trying to take their stand upon 
a cause of action based on representation, the 
making good of representations, and so forth. 
If the representation alleged is in the document 
at all, then in my opinion, the document 
would be an offer which, when accepted, would 
become a contract. 


The learned Counsel for the plaintiffs contend- 
ed that the document of 25th November 1920 
has to be construed according to its fair 
meaning by itself, and that it is not competent 
to construe it by taking evidence as tio the 
different forms used by Banks in general or by 
the defendant Bank in particular, for effecting 
different purposes. I think this contention is 
correct, bub in construing such a document 
one- has to come to it with some capacity of 
appreciating its business meaning. An ex- 
porter of goods desires to secure two objects. 
first, he desires to make certain that he will 
be paid; secondly, he desires to ensure that 
he will in effect receive his money at once 
upon 8 shipment of the goods and without 
waiting until the goods, the documents, or the 
drafts, have réached foreign country. In order 
that the main purpose may be effected, it is 
every day business for the buyer fo arrange 
with a Bank to consent that the seller shall 
draw on the Bank for the purchase price, In 
this, the common form of a banker’s oredit, 
fhe drawee is the Bank and when this 
procedure is adopted then in ordinary times 
the seller is not only sure of being paid ulti- 


mately, but he will have little difficulty in 
getting his drafts negotiated ab onee, Letters 
of credit are, however, by no means restricted 
fo this form, and in particular thereis another 
form or type of banking facilities, under which 
the purchaser arranges not that a Bank shall 
be ultimately responsible for payment of 
the drafts but merely thab when the seller 
draws upon the buyer he will be able to nego- 
tiate his draft with a particular Bank, Such 
negotiation is in itself an important credit 
facility, and it may be important to an expott- 
er who contemplates making different con- 
signments of goods under a contract to know 
that this facility will be afforded to him for 
all his consigoments, and is not likely to be 
withdrawn in the middle of the transaction. 
Apart from these considerations, it has to be 
noticed that a Bank will frequently be instruct- 
ed as agent for another Bank, or firm, to advise 
an intending seller of the fact that for certain 
business between the seller and other people, 
facilities for negotiation of bills will be afford- 
3 or are likely to be afforded by the advising 
ank, 


In the present case it is not made certain 
by the evidence whether Mildred Goyenche & 
Co., in addition to being merchants did not 
carry on ‘business as bankers. Ordinarily, a 
purchaser of goods, desiring to have establish- 
ed in favour of his seller, a form of credit 
with a Bank, would not use the language 
employed in the letter of the 19th Novem- 
ber 1920. He would not write to say: “I 
hereby establish a confirmed irrevocable 
credit’ and so forth, The letter of the 19th 
November, in substance, is a request on the 
defendant Bank's London Office to make 
arrangements in Calcutta that drafts on 
Mildred Goyenche and Co. would be negotiated 
there. 


It is quite plain that the intention of the 
Calcutta branch in sending, on the 25th Nov- 
ember 1920, to the plaintiff their printed form 
with amendments was not tio pledge the credit 
of the defendant Bank for the ultimate pay- 
ment of the drafts as guarantor, but only to 
give intimation that arrangements had been 
made under which the defendant Bank was 
satisfied to take such risk as there might be 
in negotiating the plaintiffs’ drafts upon their 
buyers. The question is not whether the 
form used could be made clearer but whether 
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having regard to the phrasing of the document, 
and, in particular, to the postsoript, the plaint- 
iffs, if they interpreted it as a guarantee of 
the ultimate payment of the drafts, put upon 
it a construction that must be upheld as cor- 
reat. The document does notsay in terms 
that the London Office has itself granted in 
favour of the plaintiffs a confirmed irrevoca- 
ble credit. When one looks at the way in 
which particulars of the bills to be drawn 
and of the shipping documents are introduced, 
it is*impossibe not to notice thatin all this 
the business of the document has reference to 
the terms or conditions on which the defend- 
ant Bank is open to negotiate the bills. In 
point of fact, Mildred Goyenche and Co., had 
purported to open a confirmed irrevocable 
credit in favour of the plaintiffs as beneficiary. 
This is the historical explanation, no doubt, 
for the appearance of the words “ confirmed 
irrevocable.” The plaintiffs, however, could 
not know this and were entitled to construe 
the document upon its face. Is may be said, 
therefore, that information that a credit has 
been opened seems of little use, unless it is 
intended to convey that it has been opened by 
some body in particular. Also that, if the 
credit is a mere matter between Mildred 
Goyenche and Co., and the defendant Bank, 
the plaintiffs would not be much concerned to 
know details about it. On the other hand, 
the seller might well be concerned to know 
that negotiation of their drafts was not likely 
to be stopped in the middle of the transaction. 
The firsb few lines of the letter of 25th No- 
vember, standing by themselves, are singularly 
lacking in clearness, but the document as a 
whole is a very extraordinary document even 
at first sight, if it be intended asa variant of 
the ordinary banker's credit. It is quite plain 
that it is mainly concerned with the question 
of negotiation ; and while it may be possible to 
give a meaning to the warning that the draw- 
ers were not released from liability consistent 
with a guarantee of the bills by the defendant 
bank, such a'warning in a printed form intend- 
ed to convey such a guarantee is ab least 
remarkable, 


As regards the postscript, as this is plainly 
an addition to the original scheme of the print- 
ed form, I donot think that it will bear the 
stress laid uponit by the plaintiffs. In ordi- 
nary times a banker satisfied with & draft, 


is able to negotiate it. In 1920, as every in- 
telligent man knew, the ability of a banker to 
negotiate bills was hampered by the fact that, 
unless he could sell at the same time as he 
was purchasing exchange, he might often be 
unable to cover his remittances before the 
rate of exchange had altered against him. 
In spite of this, letters of advice of oredit 
or statements that a Calcutta Bank would be 
disposed to negotiate particular bills, drawn on 
third parties, have, according tio the evidence, 
continued in use as indeed every body knows. 
The postscript, therefore, does not make the 
document a meaningless document, or compel 
a reasonable construction to be found by 
treating ib asa meaning that the defendant 
bank would guarantee the drafts. 


There is no reason to doubt that the plaint- 
iffs’ construction, if correct, could be brought 
within the definition of “letter of credit’ to be 
found in the text books, though plaintiffs’ 
Counsel have not roferred us to any reported 
case of a letter of credit guaranteeing the 
seller’s bills upon the buyerin any form at 
all comparable to this. 

In my opinion, the learned Judge has 
correctly held against the plaintiffs, I would 
add, however, that in my opinion no difficulty 
should in this case arise over the question of 
giving leave to the plaintiffs to amend their 
plaint, so as to raise the real issue in the case, 
An application was made tous that Hazari- 
mul Boid and Jahurimul Boid should be 
joined as plaintiffs and that the firm of 
Udoychand Pannalall, whereof they are part- 
ners, should be removed from the record as a 
party defendant. We reserved consideration 
of this until the disposal of the appeal, and 
had the plaintiffs’ case been well founded 
otherwise, I should certainly have been in 
favour of granting leave to amend, 

In the result, I think the appeal should be 
dismissed with costs, 

Z, K. Appeal dismisset, 


Messrs. O. O. Gangoly & Co, Attorneys 
for the Appellants, 

Messrs. Kesteven, Gooding £ Co., Attorneys 
for the Respondents, 
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MA LON v, MA NYO 
RANGOON HIGH COURT. 


FIRST CIVIL APPEAL No, 515 oF 1922, 
September 3, 1923, 


Present :--Mr. Justice Pratt and 
Mr. Justice Macgregor. 


MA LON AND ANOTHER— 
PLAINTIFFS — APPELLANTS 
YETSUS 


MA NYO AND OTHERS— 
DEFENDANTS-—RESPONDENTS, 


Morigage—Subrogation—Pari-payment of morigage 
debt—Charge, creation of —Suitt to recover payment- 
Limiiation—Linitation Act (IX of 1908), Sch. I, 
Ari. 182. ` 


A partial payment of the debt on an earlier mort- 
gage by a subsequent mortgagee does not gives 
claim for subrogation. 


Subrogation is by redemption and that there can 
be no subrogation, where there has been no redemp- 
tion, 


Gurdeo Singh v. Chandrikah Singh, 1 Ind, Cas. 913; 
86 6.193; 5 0. L. J. 611, relied on. 


Where a person interested in a mortgaged property 
makes partial payment of the mortgage-debt to save 
the property, although the doctrine of subsogation 
does not strictly apply, the payment constitutes a 
charge on the property. 


A suit to recover a payment made in the above cir- 
cumstances is governed by Article 132 of Schedule I 
to the Limitation Act. 


Appeal against the judgment and decree of 
tho District Court, Magwe, in Civil Regular 
No. 4 of 1922. 


Mr. Ganguli, for the Appellants. 
Mr. Mukerjee, for the Respondents, 


JUDGMENT. 


Pratt, J.—The salient facts in this appeal 
_ are that the first plaintiff Ma Lon purchased 
oil-well site No. 170 at Yenangyaung from 
Maung Nyo Sein and Maung Tun by register- 
ed deed’on the 80th August 1907. At the 
timeo of the purchase the well-site was subject 
to a mortgage for Rs. 2,500 executed by Ma 
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Lon’s vendors in favour of the Burma Oil 
Company on the 19th June 1907, In Suit 
No. 4 of 1910 in the District Court of Magwe, 
first defendant Ma Nyo obtained a decree for 
pre-emption of the well in question for 
Rs. 6,666-10-0 against Ma Lon and her 
vendors, Maung Nyo Sein and Maung Tun, 
on the 8th August 1910. On appeal the 
Judicial Commissioner confirmed the decree, 
but directed payment of the money to Ma 
Lon, No time was fixed for payment of the 
purchase-money by Ma Nyo, and as she’ fail- 
ed to make payment, Ma Lon, in execution 
proceedings No. 7 of 1915 of the District 
Court, obtained an order fot restoration of 
possession against Ma Nyo, and for removal 
of attachment on the 4th January 1916. 
According to the plaint, possession was restor- 
ed to Ma Lon. It should be observed that 
the decree in Civil Suit No. 4 of 1910 assumes 
that Ma Lon was in possession. Having 
obtained possession by the Court’s order of 
the 4th January 1916 Ma Lon sold the well 
by registered deed on the 17th January fol- 
lowing to Maung Ye second plaintiff for 
Rs, 10,000. In the meantime, in Civil 
Regular Suit No, 48 of 1915, the Burma Oil 
Company had obtained a decree on their mort- 
gage against Maung Nyo Sein, Maung Tun, 
Ma Su, Ma Nyo and Maung Yan Shin on the 
Qnd September 1915 for Rs, 4,674-12-0 and 
further interest accruing. In her deed of 
sale in favour of Maung Ye, Ma Lon directed 
her vendor to withhold Rs. 4,670 from the 
sale price and pay it in discharge of the 
Burma Oil Company’s decree. 


Maung Ye made an arrangement with the 
Oil Copany to pay their decree, and to pre- 
vent the property being sold. Rs. 3,099-12.0 
was paid in the names of Maung Ye and Ma 
Lon to the Oil Company towards satisfaction 
of the mortgage-deeree by various instalments, 


` Meanwhile, the Judicial Commissioner, in Civil 


First Appeal No. 111 of 1916, on the 15th 
September 1916 set aside the order of the 
District Court restoring possession of the well 
fo Ma Lon. As Ma Nyo still abstained from 
paying the pre-emption money into Court, 
further contests took place in the District 
Court, and on appeal, till finally, in conse- 
quence of the order of the Judicial Commis- 
sioner, dated 28th November 1919, Ma Nyo 
paid into the District Court Rs, 6,666-13-4 and a 
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warrant for delivery of possession issued on 9th 
January 1920. Having finally lost possession 
and failed to recover the Rs, 3,099-12-0 from 
the Burma Oil Company, Ma Lon and Maung 
Ye instituted the suit now under appsal 
No. 4 of 1922 of the District Court, Magwe, 
fo recover the sums paid by them towards 
discharge of the Burma Oil Company’s mort- 
gage. 

On the preliminary issue as to limitation, 
the Judge found that Article 61 of the First 
Schédule to the Limitation Act applied and 
dismissed the suit as time-barred. 


The Judge was of opinion that the doctrine 
of subrogation did not apply to the facts of 
the suit and could not be invoked by plaint- 
iffs, 

In this he appears to have been strictly 
correct. The doctrine of subrogation was 
examined and explained at length in the 
judgment ofa bench of the Calcutta High 
Court in Gurdeo Singh v. Chandrikah 
‘Singh (1). 

It was there pointed out that subrogation is 
by redemption and there can be no subroga- 
tion, where there has been no redemption. 


A partial payment of the debt on an earlier 
mortgage by a subsequent mortgage does not 
give a claim for subrogation, 


Similarly, in the Madras ruling, now relied 
upon by appellants, of Chama Swami v 
Padala Anandu (2), the dootrine of subroga- 
tion was extended toa purchaser who had 
wholly discharged an incumbranes, and is not, 
therefore, an authority for an extension of the 
doctrine of subrogation to the facts of the 
present suit, where the purchaser has only 
paid off a portion of the mortgage-debt, 


We do not, however, agree with the view 
of the District Court that Article 61 applies, 


Plaintiffs did not pay the money on defend- 
ants’ behalf, but to save the land of which 
they were then in lawful possession from be- 
ing sold under a mortgage-decree. The well 
did not at the time belong to Ma Nyo although 
she had obtained a decree for pre-emption, 
She had only a right of purchase. 


(1) 1 Ind. Cas, 913; 36 O. 198; 5 O, L. J. 611. 
(2) 31M. 439; 18 M. L. J. 806; 3 M. L. T. 939, 
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Tt is contended on behalf of plaintiffs that 
the correct Article to apply is 182 for enforce- 
ment of money charged upon immoveable 
property. 

Tha question, therefore, is whether plaintiffs 
have obtained a charge upon the property by 
their payments towards satisfaction of the 
mortgage-deeree, if the facts of the present 
case are to be brought within the scope of 
Article 132. This aspect of the case does not 
appear to have been considered by the learned 
District Judge, 


He was apparently satisfied with the conclu- 
sion that the dostrine of subrogation did not 
apply and was much impressed by the argu- 
ment that plaintiffs were volunteers, possibly 
having in his mind the Calcutta ruling already 
referred to where it was laid down that the 
doctrine of subrogation did not extend to pay- 
ments by a mere stranger or volunteer. 


On the facts, however, it cannot be held 
that at the time of payment plaintiffs were 
mere volunteers. 


The learned Districh Judge appears to be in 
error in saying that the Judicial Commissioner 
held onthe 17th March 1915 that plaintiff 
Ma Lon had no right or claim to the land in 
dispute. 


It is clear she purchased from Maung Nyo 
Sein and Maung Tun subject to their mort- 
gage. 


At the time when plaintiffs paid off a portion 
of the mortgage-debt, Ma Lon had been re- 
stored to possession by tbe District Court, 
having apparently been in some way displaced 
by Ma Nyo, who had no title whatever at the 
time, but merely a right of pre-emption. 


Ma Lon was, therefore, the owner subject to 
the mortgage in favour of the Oil Company 
and to Ma Nyo’s right of pre-emption. 


Had Ma Nyo not exercised her right of pre- 
emption, Ma Lon's, and consequently her 
vendes Maung Ye’s, title would have remain- 
ed good. Plaintiffs made the payment to the 
mortgagees to prevent the wall being sold in 
execution of the mortgage-dearee. 


Had the payments not been made and the 
well sold under the decree, the well would 
have been lost and Ma Nyo’s decree for pre- 
emption would have been valueless, 
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The payments were necessary to save the 
well and defendant Ma Nyo has reaped the 
benefit of them. The amount due by her un- 
der the mortgage has been reduced by the 
amounts paid by plaintiffs, The principle of 
sections 69 and 70 of the Contract Act apply 
and plaintiffs are entitled to be reimbursed 
by Ma Nyo. 

The payments having been made to save 
the well, I have no hesitation in holding that 
they constitute a charge if not within the 
meaning of section 100 of the Transfer of 
Property Act certainly within the meaning 
of Article 132 of the First Schedule to the 
Limitation Act. 

Although the doctrine of subrogation does 
strictly apply, the position is analogous and 
plaintiffs are entitled to retain a charge on the 
property for the monies paid to preserve it 
from sale under the mortgage-decree, despite 
the fact that not having discharged the mort- 
gage in its entirety they have not stepped into 
the shoes of the mortgagees, 

To take any other view would be wholly 
inequitable under the peculiar circumstances 
of the case, 

On. this view, Article 182 applies and the 
suit was not bared by limitation. 


The result of this finding is to decide the 
suit on ite merits, as well as on the question 
of limitation, so far as the first two defendants 
are concerned, and it is nob necessary to 
remand the case for trial on its merits as 
between plaintiffs and these defendants. 


The pleader for plaintiffs says he is content 
to take a decree against the first two defend. 
ants only. 

On the various judgments, orders and other 
documentary evidence before us, plaintiff's 
right to the sum claimed as against Ma Nyo 
cannot be disputed and in crder to decide the 
question of limitation, it has been necessary 
to come to a finding that the plaintiffs have a 
charge on the well. 

In view of the enormous delays which have 
occurred in the final disposal of the claims to 
the well and the vicissitudes through which 
the claims have passed in various stages and 
phases of litigation, it isin the highest degree 
undesirable that further delay should be in- 
curred by a romand to the Trial Court for 
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disposal of the suit on its merits, when there 
is already on the record sufficient material for 
a final adjudication on plaintiffs’ claim, 


Plaintiffs will be granted a decree for the 
amount claimed as against defendants, Ma 
Nyo and Maung Yan Shin personally, and 
there will a declaration that the amount 
constitutes a charge on the well, which plaint- 
iffs are at liberty to enforce by sale of the 
well, if the decree is not satisfied within the 
period fixed. Six months will be allowed 
before the sale order issues. 

Plaintiffs will be granted costs 
Courts, 

Macgregor, J,—The facts of this case are 
peculiar. The following are the circumstances 
in which Ma Lon and Manng Ye paid off part 
of the money due under the Burma Oil 
Company's mortgage. Ma Nyo obtained her 
decree for pre-emption on 8th August 1910 on 
payment of Rs. 6,666-10-0 and it was upheld 
on 25th October 1911 on appeal to the 
Judicial Commissioner. In Civil Hxeoution 
No. 7 of 1915 the District Judge, on 4th June 
1915, allowed her till 30th July 1915 to pay 
the money to Ma Lon the applicant in that 
case, failing which the well would be attached 
and sold. The money was not paid, and Ma 
Lon then applied for removal of the attach- 
ment, which in the meantime had been made, 
and for a declaration that Ma Nyo’s right of 
pre-emption had lapsed and that Ma Lon 
was the owner. The District Judge ordered 
the attachment to be removed and the 
possession to be restored to Ma Lon, That 
was on 5th January 1916, Later in the 
same month Ma Lon sold the well to Maung 
Ye, and Ma Nyo did not obtain possession till 
she paid the money in Jauuary 1920 although 
the Judicial Commissioner by his order, dated 
16th September 1916, in Civil First Appeal 
No. 111 of 1916 set aside the District Judge’s 
order. Maung Ye was not a party to that 
appeal. 

So that, when Maung Ye made the pay-- 
ments to the Burma Oil Company, between 
May 1916 and May 1917 inclusive, on the 
one hand Civil First Appeal No. 111 of 1916 
was pending and was decided against Ma Lon, 
but, on the other hand, Ma Nyo was aware of 
the mortgage-decree and took no steps to 
exercise her right of pre-emption or to save 
the well from being sold under fhe decree 


in both 
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She paid off the balance of the mortgage- 
money after she bad obtained pasgession in 
1920. i 

It was not till 28th November 1919, by an 
order of the Judicial Commissioner in Civil 
Appeal No. 139 of 1918, that under O. XX, 
r, 14, a time was finally fixed within which 
Ma Nyo must pay Rs, 6,666-10-0, six weeks 
being allowed. 

It is clear, therefore, that if Ma Nyo had paid 
the pre-emption money within a reasonable 
time, she would have been bound to pay off 
the whole amount of the Burma Oil 
Company’s mortgage-deoree against the well, 
and that as the result of the payments made 
by Maung Ye to the Company in 1916 and 
1917 the well was preserved for Ma Nyo, 
In these ciraumstanoces, although I agree with 
my learned colleague that the equitable doc- 
trine of subrogation does not apply, yet Ma 
Lon and her vendeo Maung Ye were interested 
in making the payments as owners at that 
time of the well and ib would be inequitable to 
hold that the payments are not now chargeable 
upon it, The charge is rot, in my opinion, one 
. of the kind contemplated in section 100 of the 
Transfer of Property Act, but Article 132 of 
the Second Sehedule to the Limitation Act, 
1908, is very wide inits terms and may 
embrace any kindof charge. There are con- 
flicting decisions of the High Courts on the 
question whether a co-owner of an estate who 
pays the revenue fo save the estate from 
being sold, can charge such payment upon the 
shares of his co-owners, but there is ab least 
weighty authority for the view that he can, and 
that Article 132 would apply in such a case, 
Tn the present case the payments were made 
by the owner, into whose shoes Ma Nyo 
who was one of the mortgagors was sub- 
sequently enabled to step by reason of those 
payments, haying in spite of her interest as 
pre-emptor taken no steps to save in the well 
in the meantime, and equity demands that 
ithose whom she has displaced should have a 
charge on the property for the amount which 
they paid to save it. I agree with my learned 
colleague that Article 132 applies and that the 
suit is not barred by limitation. I also agree 
thatit is open to us, asitis highly desirable, 
to decide the suit now as against first and 
second defendants, and I concur in the proposed 
order, 

N E 
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Appeal allowed. 
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BOMBAY HIGH COURT, 


ORIGINAL CIVIL APPEAL No, 46 oF 1923. 


November 20, 1928, 


Present :—Sir Lallubhai Shah, Kt., Acting 
Chief Justico, and Mr, Justice Crump, 


CHATURBHUSJ BHAWANIDAS— 
PETITIONER—APPELLANT 


versus 


DEOKARAN NANJI—Oppostte PARTY 
— RESPONDENT, 


Hast India Cotton Association Rules, rr. 43, 48— 
“ Nominate '', meaning of—Objection to nomination, 
waiver of —Representaiive of member, firm whether 
can act as umpire—Award made by umpire without 
hearing parties, validity of—Award made after enpiry 
of ten days—Hatension of time--Exclusion of Sundays 
and holidays——-Construotion of rules—Practice of Asso. 
ciation, whether relevant—Waiver, conditions of. 


The word “nominate” in clause B of rule 45 of the 
Rules of the Hast India Cotton Association means 
“finally appoint’, that is, when the arbitrator has 
accepted the appointment, and there can be no effect- 
ive nomination of an arbitrator until he agrees to 
act as such. [p. 772, ool. 1.] 


Where the appointment of an arbitrator is opan to 
objection under the rules, but the parties appear 
betore him and raise no objection to his appoint- 
ment, they must be taken to have accepted the 
appointment and to have waived tha objection. 
[p. 772, col. 1.] 


A representative nominated by a firm, which isa 
a member of the Hast India Cotton Association Ltd., 
to act as an arbitrator is eligible to act as an umpire 
within the meaning of clause A of rule 48 of the Rules 
of the Association, 


The expression ““ purposes of arbitration " in rule 
42 (a) of the Rules of the Hast India Cotton Associa- 
tion Ltd., is conprehensive enough to include acting 
as an arbitrator or as an umpire, within the meaning 
of clause A of rule 43. [p. 772, ool. 2.] 


An award made by an umpire without giving 
notice to the parties and without giving them an 
opportunity of being heard is invalid, but where a 
party fails to take objection tothe validity of the 
award on the ground of absence of notice, before the 
Appeal Committe, the objection must be deemed to 
have been waived. [p. 773, col. 1] . 


The provision as to the extension of time for making 
an award contained in clause A of rule 43 of the Rules 
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ofthe Hast India Cotton Association Ltd., applies 
only to arbitrators and not to umpires. [p. 778, col. 2.) 


Under sub-clause (iv) of clause B of rule 43, an 
umpire is bound to make his award within ten days 
from the data of his appointment. It he fails to make 
his award within that period, the result is that the 
arbitration is completely superseded, and the arbitra- 
tors have to be appointed afresh and the arbitration 
must commence de novo. [p. 175, ool. 1.) 


Where the language of a rule is unambiguous, the 
practice of the Association is not relevant to the 
construction of the rule, nor car the rule be construed 
in the light of the practice contrary to the plain 
meaning of the words used. [p. 775, ool. 1.) 


The provision contained in rule 58 of the Rules of 
the Hast India Cotton Association Ltd.,as to the 
exclusion of Sundaysand holidays in computing any 
period of time prescribed under the rules is not applic- 
able to periods fixed under r. 43. [p. 776, col. 2.] 


Waiver must be an intentional act and with know- 
ledge of the necessary facts. 


Earl of Darnley v. London Chatham, and Dover 
Railway, (1867) 2H. L. 48; 36.5. Ob. 404; 16 L. 
T, 917; 15 W. R. 817, relied on. 


Mr. M. Y. Desai, for the Appellant. 
Mr. Kanga, for the Respondent, 


JUDGMENT. 


Shah, Ag. C. J.—This is an appeal from 
the decision of Mr. Justice Mulla on a petition 
to set aside an award, The facts which gave 
rise to the petition were these: The peti- 
tioner purchased 600 bales of Oomra Cotton 
from the firm of Deokaran Nanji on Bep- 
tember 11, 1922 for September delivery, The 
petitioner was not a member of the Hast India 
Cotton Association, Ltd., but the respondents, 
the firm of Deokaran Nanji, were mem- 
bers of that Association, The contract was 
expressly subject to the rules and regulations 
of the East India Cotton Association, Ltd, 
Apparently, the petitioner sold these bales to 
the firm of N. V. Dossa & Co, and they 
gold to Sengidas Jesiram. The respondents 
gave dilivery orders for 500 bales, but did 
not deliver 100 bales. These delivery orders 
were passed on to N. V. Dossa and Co,, 
and tendered to Sangidas, oub of whio% he 
failed to sake delivery of 400 bales and object- 
ed to 100 bales as not being of the con- 
tract quality, On October 5, 1922, Sangidas 
was declared a defaulter and subsequently 
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N. V. Dossa Co, became defaulters in their 
turn. The respondents sought to hold the pre- 
sent appellant responsible in respect of the 400 
bales. Anyhow, there were differences bet- 
ween fhe parties with reference fo the said 
contract of 600 bales ; and in pursuance of 
the provisions relating to arbitration in the 
rules of the Hast India Cotton Association, 
the respondents wrote to the petitioner on 
October 26, 1922, informing him that they had 
appointed Mr, Cedrasohi their arbitrator and 
asked him to nominate his arbitrator. The 
petitioner did not reply before November 1. 
According to the rules the Chairman of the 
Association nominated, on 31st October 1922, 
two arbitrators, Mr. Cedraschi and Mr. Mulji 
Luzmidas. On November 1, the appellant 
wrote to the Chairman of the East India 
Cotton Accociation, Ltd., stating that he could 
not appoint his arbitrator as he was not a 
member of the Clearing House, and that, 
with a view to bring the dispute to an end, he 
had appointed from his side Mr, Haridas 
Madhavdas of Messrs. Umersey Damodar 
& Co, as an arbitrator, This letter, however, 
was of no effect, as by that time the Chairman 
of the Association had appointed two arbitra- 
tors in accordance with the rules of the 
Association, 


On November 8, 1922, Mr. Cedraschi 
wrote to the Manager of the Association 
declining to act as an arbitrator and request- 
ing him to appoint somebody else in his place. 
On the same day the Vice-Chairman appointed 
Mr. H. E. Brandon in place of Mr. Cedraschi. 
Thereafter, the petitioner and the respondents 
appeared before the arbitrators. At the re- 
quest of the arbitrators the Chairman of the 
Association extended the time for making the 
award up to December 27, 1922. The two 
arbitrators, however, did not agree, and they 
appointed Mr. Fleming as an umpire between 
December 14 and 21. The two arbitrators 
prapared their notes, each stating his opinion 
and grounds thereof and the notes were handed 
over to Mr, Fleming. 


On December 27, Mr, Brandon, one of the 
arbitrators, wrote to the Secretary of the 
Association to extend the time for the umpire 
to make his award. The Deputy Chairman 
extended the time fo January 10, 1923. This 
was done apparently on the same day, 7. ¢., 
December 27. Mr. Fleming made his award 
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on th January 1923, without giving any 
notice to the parties and without hearing 
thom, 

In accordance with the rules of the Associa- 
tion the petitioner (the appellant) appealed 
from this award to the Appeal Committee on 
January 25. The Appeal Committee decided 
the matter on 9th February as follows:—~ _ 

"Having gone through the papers and 
having heard both the parties the Board 
confirmed the award of the umpire, with the 
modification that the claim of Messrs. 
Deokaran Nanji is reduced to Rs, 17,700,” 

Apparently the award was filed by the 
respondents on 14th March 1923, and the pre- 
sent petition was made on 5th April 1923, for 
a declaration that the award filed was void, in- 
operative and not capable of execution, Several 
objections were taken to the validity of the 
award, and in view of the doubt felt as- to 
whether all the objections were such as would 
fall within the scope of section 14 of the 
Indian Arbitration Act, the Court made the 
following note on 25th June 1923, in the 
course of the hearing of the petition:— 

“Deokaran Nanji and Tulsidas Morarji con- 
sent to the question of jurisdiction to be tried 
on the petition. Hither parby to be at liberty 
to!call such evidence as he thinks proper as if 
the matter was tried in a suit. Parties to 
giye intimation to each other in writing as 
to what evidence they porpose to lead. Peti- 
tion adjourned into Court,” 

The petition was heard and six objections 
wore urged against the award, which have 

_ been seb forth in detail at page 33 of Part I 
of the Paper Book. The learned Judge after 
considering these objections came to the con- 
clusion that they were not sustainable. He 
uceordinly dismissed the petiton with costs, 

The original petitioner has appealed to this 
Court and before us all the objections except 
No. 1 have been pressed in support of the 
appeal. At the outset I may mention that no 
point has been made as to the procedure to be 
followed for setting aside an award either 
under section 14 of the Indian Arbitration Act, 
or by way of suit. A reference was made 
to the decision in Hi, D., Sassoon v, Bam- 
dutt Ramkissen Das (1), but in the *present 

(1) 70 Ind. Cas. 777: 491. A. 366; (1922) A. I. R. 
(P. 6.) 874; 87 C. L. J. 3863544 M. L J. 758; 27 C. 


W. N. 660. (1923) M. W. N. 372; 50 0.1;18 D. W. 
587 (P. O.). 


INDIAN CASES à 


271 


case there is really no point as to the procedure 
to be adopted in the case. 


The first objection raised in the Trial Court 
was in these terms: 


“That the relation between the petitioner 
and the respondents being that of agent and 
constituent within the meaning of r, 88, the 
contract ought to have been mada in the ‘offi- 
cial clients contract form,’ being the form 
given on pages 84 to 86 of the Rule Book and 
not in the ‘official form for forward contracts’ 
being the form given on page 88 of the book.” 


This objection, as I have already indicated, 
has not been pressed before us, and was 
rightly overruled by the Trial Court. The 
form used makes no difference so long as it is 
clear that the contract in question was made 
subject to the rules of the Association, 


Objections 2 and 8 are connected and may 
be dealt with together. The objections are 
fihese:— 

(1) That Mr, Cedraschi having refused to 
act, the Chairman had no power under the 
rules to appoint Mr. Brandon or any other 
person as arbitrator in his place, 


(2) That Mr, Brandon’s appointment as 
arbitrator being illegal, he could not validily 
appoint Mr. Fleming or any other person in 
his place. 

I haye alredy stated the facts with regard 
to the second objections The respondents had 
appointed Mr. Cedraschi. 


Under r, 43B (i) the Chairman nominat- 
ed two arbitrators on October 31, one of 
whom was Mr, Cedraschi. He intimated his 
unwillingness to act on November 8 and on 
the same day Mr. Brandon was appointed in 
his place. The objection is based upon the 
wording of clause B of r, 43. The expression 
there used is “shall nominate the two arbi- 
trators.” It is urged that the Chairman having 
once nominated Mr. Cedraschi, his power 
was exhausted, and that, under sub-clause (di) 
of clause B, as one of the arbitrators after the 
appointment refused to act, the other arbit- 
rator was bound to give notice to the parties 
provided in the last sub-clause of clause B of 
r, 43. This objection is based, upon the 
meaning to be given to the word “nominate.” 


Ib is urged that “nomination” je to be dis- 
tinguished from “appointment”, It is doubt- 
ful, however, whether the rules have 


Tti a 
CHATURBHUS V, DEOKARAN 


uniformly used the words “nominate” and 
‘appoint” in really different senses, For 
instance, in caluse D of the samo rule in the 
third paragraph the word used is “appoint” 
with reference’ to arbitrators. Similarly, in 
clause (a) of ‘‘ Instruction to Arbitrators” 
page 25 of the Rule book the word used is 
“appointed.” It appears fo me that the word 
“nominate” in clause B would mean there 
“finally appoint” 4, e, when the arbitrator has 
accepted the appointment. Assuming, however 
that the word nominate” has a more 
restricted meaning than these rules apparently 
appear to give to it, I am of opinion that 
there was no effective nomination of Mr, 
Cedraschi until he agreed to act as an 
arbitrator. Until he agreed to act, there 
would be no effective nomination, and the 
nomination of Mr, Brandon on November 8 
appears fo me to have been made in ac- 
cordance with the rules, 


Even assuming that the nomination of Mr. 
Brandon was open to the objection urged, it 
is clear that when the parties appeared before 
the arbitrators in pursuance of the notice of 
the hearing, which they received from the arbi- 
trators and when they failed to raise any 
objection to the nomination of Mr. Brandon 
by the Chairman, the parties must be taken 
to have accepted his nomination, and to have 
waived the objection. On both these grounds 
the Trial Judge has overruled the objection, 
and I agree with learned Trial Judge in dis- 
allowing this objection, 


The third objection is dependent upon the 
second objection, for, if Mr. Brandon’s appoint- 
ment is not open to any objection, it would be 
open to the arbitrators to appoint Mr, Fleming 
as an umpire, and their would be no objection 
on the score of the umpire having been 
appointed by the two arbitrators, one of whom 
was Mr, Brandon. The third objection must 
also be disallowed, 


The fourth objection is that Mr. Fleming 
was not a member of the Association and that 
no person other than a member could act as 
an umpire, 


This objection is based upon r. 43, clause A, 
which provides that “the arbitrators will 
have powet to callin an umpire who must 
also be a member” (of the Association), 
The objection in effect is that Mr, Fleming is 
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not personally a member of the Association. 
But the firm of Prior de Saone & Co., is a 
member of the Association, and Mr. Fleming 
is a partner in that firm, In accordance with 
the rules of the Association this firm appoint- 
ed two persons as their representatives for the 
purposes of arbitration and one person as 
their authorised representative. It is admit- 
ted that Mr, Fleming was a partner of this 
firm, and that he was elected as one of the 
representatives ‘for purposes of arbitration, ” 


It is urged that as Mr. Fleming himself is 
not a member of the Association he was not 
qualified to be an umpire. This objection has 
been pressed before us with some force; but 
I am unable to see any substance in the 
objection. Under the rules of this Associa- 
tion, it is clear that individuals as well as any 
firm or company engaged in cotton trade in 
Bombay can be members of the Association, 
as provided in r,2;and itis provided that 
for the purposes of arbitration in the case of 
a firm or company which is a member, only 
two representatives of the firm or company 
shall be eligible to act as arbitrators. The 
said firm or company shall, from time to time, 
notify to the Secretary the names of the repre- 
sentatives whom it desires to nominate, This is 
provided in the second paragraph of clause (a) 
of r. 42. It is not disputed before us that 
Mr. Fleming was qualified to act as an arbi- 
trator. But it is urged that unless ho was a 
member in his own personal capacity, he 
could not act as an umpire. This contention 
does not appear to me to derive any support 
from the rules. It seems to me that the 
expression “purposes of arbitration” is 
comprehensive enough fo include acting as 
an arbitrator or as an umpire. He was one of 
the persons elected by the firm for the purposes 
of arbitration, 


It is needless to consider further the rules 
in detail on this point. I may, however, men- 
tion the fact, which has been proved by the 
evidence of the Chairman of the Association, 
that most of the memders of the Association 
are firms, and that the individual members 
are comparatively very few. If the interpre- 
tationccontended for by the appellant is 
accepted as regards the qualification of an 
umpire, ib would follow that the working of 
the scheme of arbitration contemplated by the 
rules would be rendered practically nugatory. 
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Taking the form’ provided in the rules with 
the rules, the meaning seems to me to be 
fairly clear that for all the purposes of arbi- 
tration Mr. Fleming was a member of the 
Association. For these reasons, 1 overrule 
this objection. 


I shall next take up the last objection, 
No. 6, that the potitioner had no notice of 
the appointment of Mr. Fleming and that 
Mr, Fleming made his award without giving 
any opportunity fo the petitioner of being 
heard. 

As a fact, Mr. Fleming gave no notice and 
did not hear the parties. It is urged that this 
is sufficient fo vitiate the award. Ib is not 
contended before us on behalf of the respond- 
ents that an umpire can make his award 
without giving the parties ‘an opportunity of 
being heard. But, undoubtedly, when the 
present appellant appealed to the Appeal Com- 
mittee under the rules, he did not raise any 
objection to the award made by Mr, Fleming 
on the ground that he did not give him any 
opportunity of being heard. Tho learned 
Trial Judge has drawn the inference that the 
present petitioner must be taken to have 
waived the objection. I have read the 
grounds of appeal to the Appeal Committee 
carefully, and I am unable to find any indica- 
tion therein of the objection now raised. I 
think ib was open tothe Court to draw the 
inference that the present appellant had 
waived this particular objection to the award. 


It is quite true that, for the purposes of 
waiver, knowledge of the essential facts is 
necessary. But,in the present case, when 
the petitioner appealed to the Appeal Com- 
mittee, it could not possibly be said that he 
had not the necessary knowledge of the 
essential fact, namely, that he was nob heard 
and that he was given no notice, I agree, 
therefore, within the Trial Court that this 
objection should be disallowed, 


I now come to the remaining objection, . 


No. 5, namely, that Mr, Fleming’s award was 
not made within ten days from the date of his 
appointment as required by rule 43, clause (iv), 
The contention of the appellant is that, though 
there is no direct provision requiring the 
umpire to make his award within a parti- 
cular period, it is a necessary implication of 
sub-clause (iv) of clause B of rulo 43 that the 
umpire has to make his award within ten 
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days from the date of his appointment, It is 
further urged that itis a substantial right in- 
asmuch as it is provided by clause B of rule 48, 
that, where the award is not made within 
ten days, the arbitrators have to give notice of 
the fact tothe parties, and the result is that 
under those conditions the Chairman, Deputy 
Chairman or General Manager can nominate 
the two arbitrators having power to appoint an 
umpire. ‘The contention of the appellant goes 
further. He contends thab when notice is 
given by the arbitrators, in consequence of the 
umpire having failed to give his award within 


“ten days, the parties practically get the right 


of nominating their arbitrators again, and that, 
in the event of failure on their part, the 
Chairman would get the right to nominate the 
two arbitrators as contemplated by clause B 
of rule 43, But, in any case, the contention is 
that, where an umpire fails to make his award 
within ten days, the parties are entitled to 
notice of the fact, and the procedure fo be 
followed then is such as would affect the rights 
of the parties substantially. Itis urged on 
these grounds thatas Mr, Fleming failed to 
make his award within ten days from the date 
of his appointment and as there is no provision 
in the rules for extending the time, his award 
is invalid, 

On the other hand, itis urged that the 
provisions which relate fo the extension of 
time, so far as the arbitrators are concerned, 
should be held to apply to an umpire also, 
and that, according fo those provisions, which 
are to be found in clause A of rule 438, it would 
be open to the Chairman, Vice-Chairman or 
the General Manager to extend the time even 
in the case of an umpire. 


Further, it is urged that even if there was 
no power to extend the time, and if the 
award is open to fhe objection that it was 
made more than ten days after the date of 
the appointment of the umpire, the objection 
must be deemed to have been waived. 


Apart from the question of waiver, the 
learned Trial Judge has found in favour of the 
appellant on this part of the case; and I 
agree with the view that under the rules the 
umpire is bound to make his award within 
fen days from the date of his appointment, 
and that the provisions as to the extension of 
time under rule 43, clause A, apply only to 
arbitrators, and not to umpires. This is a 
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matter which depends upon the construction 
of the rule, The ruləis a very long one. If 
is not necessary to quote the whole of it. It 
has been quoted in the judgment of the Trial 
Court, and while there is a certain amount of 
difficulty in‘interpreting this rule asa whole, 
taking sub-clause (iv) ofol. B ofr. 43, it is 
quite clear to my mind that an umpire has fo 
make his award within ten days from the date 
of his appointment. If he fails todo so “ from 
any cause”, if is provided that the arbitrators 
are at once to give notice of the fact to the 
parties, and then under clause B the two 
arbitrators may have fo be re-nominated, I 
express no opinion on the question whether 
the appellant is right in his contention 
that the parties would get the right of ap- 
pointing the arbitrators in the first instance 
if such a contingency arises. But it is clear 
that there is an obligation on the umpire to 
make his award within ten days. I entirely 
agree with the learned Trial Judge that it is to 
be regretted that there should be no record of 
the date of the appointment, which is so 
important, It is not recorded anywhere, and 
itis clear from the present record that the 
fact came to be known when Mr, Brandon 
was examined as a witness. His statement 
on this point is as follows:— 


“I did not make any award. I presented 
notes to the umpire. They are dated Decem- 
ber 14,1922 and December 21, 1922, Mulji 
and I appointed Mr. Fleming as umpire. I 
could not really tell you the date on which I 
made the appointment. It was between 
December 14.and 21 1922,” 


In the letter which Mr. Brandon wrote to the 
Secretary of the Association on December 
27 for extension of time, he did not mention 
the date of Mr. Fleming’s appointment, but 
he simply referred to the fact of his appoint- 
ment. It must be taken as proved in this case 
that the appointment of Mr. Fleming was made 
somewhere between December 14 and 21 
1922. Assuming it to have been made on Decm- 
ber 21, which is the date most favourable 
to the respondents, it would appear that 
Mr. Fleming did not make his award within 
ten days. The award was in faci made on 5th 
January 1928. The fact of the extension of 
time by the Deputy Chairman up to January 10 
does not help the respondents, because I am 
satisfied on the provisions of rule 43 that 
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there is no power in the Deputy Chairman or 
the Chairman to extend the time. The provi- 
sions material to this point in clause A of 
rule 43 are these:— 

“The arbitrators shall come toa decision 
within 15 days of the appointment, unless the 
Chairman, Vice-Chairman or Géneral Manager 
shall, when, nominating arbitrators (in the 
manner prescribed below) or upon subsequent 
application of the arbitrators, grant an exten- 
sion of this period. 

“Tf the two arbitrators cannot agree upon an 
award they shall appoint an umpire within 15 
days of the date on which the two arbitrators 
were originally appointed, or within such ex- 
tended period as may be allowed by the Ohair- 
man, Deputy Chairman or General Manager.” 


These are all the provisions which relate to 
the power of the Chairman, Deputy Chairman 
or General Manager as to extension of time, 
and they clearly relate to the extension of 
time given to the arbitrators as distinguished 
from an umpire, and there is no provision 
whatever for extension of time under the 
Rules as regards the umpire, This conclusion 
derives further support from the language 
used in sub-clause 69 of clause B of rule 48 
with reference to arbitrators as compared 
with the language used with reference to an 
umpire in sub-clause (iv) of the same 
clause. For the purposes of this objec- 
tion I cannot read “ umpire’ as mean- 
ing “ arbitrator " under this rule, It is true 
that in dealing with another objection, I haye 
accepted the view that an umpire is to be in- 
cluded within the scope of the expression “for 
the purposes of arbitration.” But the words 
in the two paragraphs in glause A of rule 43 
quoted above are very specific, and cannot 
possibly be read in their natural and plain 
meaning as having any application to the ex- 
tension of time with reference to an umpire: 
and the language used in sub-clauses (ii) and 
(iv) of clause B is equally specific. 


Clause B of rule 43, definitely provides that 
where the award is not made within ten days 
from the date of the appointment by the 
umpire, the arbitrators must give notice 
thereof to the parties, and it is also provided 
in terms that in that case the Chairman, 
Deputy Chairman or General Manager will 
have power to appoint fwo arbitrators having 
power to appoint an umpire. The implication 
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to my mind is clear thai when the award is 
not made within ten days, the resultis that 
that arbitration is completely superseded, and 
the arbitrators have to be appointed afresh 
and the arbitration must commence do novo. 


It must be remembered that the appellant 
is nob a member of the Association, and is 
not bound as such by the rules of the 
Association. The rules are made applic- 
able by tbe contract between fhe parties, 
and, bo read anything more than what the 
words of the rules plainly mean or necessarily 
imply, would be incorporating a term in the 
contract which is not agreed to by the parties, 
I mention this for the purpose of making 
it clear that there is no scope in the present 
case for the argument which has been urged 
on behalf of the respondents that the evidence 
of the Chairman of the Association should be 
considered on this point as helping them, The 
evidence is to the effect thatin practice the 
powers which are given for extension of time 
with reference to arbitrators are used also with 
reference to umpires, I am quite willing to 
accept the fact that the practice is to that 
effect. But I dono think that that practice 
is relevant to the present point where the lan- 
guage of the rule is’ unambiguous, nor do I 
think that the rules could be consrtued in the 
light of this practice contrary to the plain 
meaning of the wards, which would involve 
the incorporating of a new term in the con- 
tract which cannot be reasonably implied, I, 
therefore, agree with the learned Trial Judge 
that the award made by the umpire is open 
to the objection that ii was made after the 
time limit fixed for making the award. 


The other eontention thas remains to 
be considered with reference to this objec. 
tion is whether the objection has been 
waived by the appellant. The burden of 
proving that there was a waiver on the part 
of the appellant would be on the respondents. 
There is no evidence in the present case that 
the present appellant had in fact any know- 
ledge that the award was made more than ten 
days after the appointment of Mr. Fleming 
as an umpire. He had no means of knowing 
the fact, for the simple reason that no notice 
of his appointment was given to bim before 
the award was made, and I do not see how it 
could be stated on the present record that he 
could have obtained the information even if 
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he had made any attempt :to get tbat infor- 
mation from the record of the arbitration pro- 
ceedings. The date of Mr. Fleming's ap- 
pointment does not appear anywhere in 
writing. In fact, the date was ascertained in 
the course of the hearing when Mr. Brandon 
gave his evidence. Under these ciroum- 
stances, I do not see how if could reasonably 
be said that the present appellant waived this 
objection when he failed to urge itin his 
appeal to the Appeal Committee. As pointed 
out in the case of Earl of Darnley v. London 
Chatham, and Dover Railway (2), it is essen- 
tial that the waiver must be an intentional 
act and with knowledge of the necessary facts, 
I am unable to hold that the mere fact of the 
appellant having appealed to the Appeal Com- 
mittee as provided by the rules can operate 
as a waiver of this objection, On this point 
I may refer to the observations in the case of 
Jungheim, Hopkins £ Co. v. Foukelmann (3). 


“I wish to add that Ido not think that 
the fact that the plaintiffs appealed to and 
appeared before the Committee of Appeal 
can make the award good when it was 
originally bad, or can alter the plaintiffs’ 
legal rights in any way.” 


The appellant could not raise the objection 
before the Appeal Committee for the simple 
reason that he had no knowledge of the facts, 
I have carefully considered the reasons given 
by the learned Judge for holding that there 
was a waiver on the part of the appollant, 
The Trial Judge seems to me to have dealt 
with the point as if the burden of proving the 
absence of knowledge lay upon the appellant, 
It is really forthe respondents to establish 
the plea of waiver, and in my opinion there is 
no evidence on the record to show that there 
was any waiver of this objection on the part 
of the appellant, In fact, the evidence tends to 
show that he had no knowledge of the neces- 
sary facts and that there was no conscious 
giving up of the point on his part. It seems 
to me, therefore, that this objection must be 
disallowed, 


Itis urged on behalf of the respondents 
that çr. 5 in Schedule I of the Indian 


(2) (1867) 2 H. D. 48; 861.7. Ch. 494; 161. T. 
17; 15 W. R. 817. 
(8) (1909) 12 K. B. 948, at p. 957; 181. J. K. B. 
1182; 101 I. T, 898; 58 S. J. 790; 25 T. Ln. R. 819. 


716 


OHATURBHAU] V. DEOKARAN 


Arbitration Act should be applied to this 
award so far as the power to extend the time 
is concerned. But I am unable to accept this 
contention, as the application of these rules is 
excluded by the terms of the contrach under 
which the rules of the ‘Association are made 
applicable to this contract by the parties, 


So far I have dealt with the contentions as 
they were made at the hearing of the appeal 
when we took time to consider our judgment. 
Before we could deliver our judgment, an ap- 
plication was made on behalf of the respond- 
ents to allow them to argue a new point based 
upon rule 88. Accordingly, we have heard the 
parties on this point. 

The contention is that the umpire should 
be taken to have been appointed on Decem- 
ber 21 and that if the holidays and 
Sundays between December 21 and January 
5 be excluded, as they should be exclud- 
ed under rule 58, the award is made 
just in ten days. For the purpose of 
this point ib is common ground that, in- 
cluding two Sundays, there were five close 
holidays, viz, December 24, 25, 26 and 31 
and January 1. If the date of the appoint- 
ment be taken to be December 21 and if that 
be excluded, the award of the umpire would be 
just in time as made on January 5. By way 
of reply to this new point it is urged that the 
appointment must be taken to have been 
made some time before Ylst and not on the 
21st, according to Mr. Brandon’s evidence, 
that rule 58 has no application to the periods 
fixed under Rule 43, and that the holidays 
and Sundays cannot be excluded, 


This point is raised for the first time in 
appeal as stated above and there is no evi- 
dence in the case as to whether in practice 
the provisions of Rule 58 have been applied 
by the members of the Association to arbitra- 
tions under Rule 43. After considering the 
arguments Iam satisfied that the appoint- 
ment cannot be taken to have been made on the 
21st but some time before. Mr. Brandon’s evi- 
dence is clear on this point. I have already re- 
ferred to his statement in the examination-in- 
ehief, In oross-examination he says as fol- 
lows :—~ . 

“Lam absolutely certain that Mr. Fleming 
was not appointed after December 21. Mulji 
and I might have approached Fleming about 
a week or ten days before December 21 be- 
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cause it was Very evident that Muljiand my- 
self could not agree,” 


This renders it highly probable that the 
appointment was made before the 21st: and 
in any case any date between the two dates, 
would exolude the possibility of its having 
been made on December 21. Thus, oven if 
the holidays, including Sundays, be excluded, 
the award cannot be taken to have been 
made in time. Further, I am not satisfied 
that under clause (b) of Rule 58 Sundays and 
holidays could be excluded. It is clear that, 
apart trom this clause, they could not be ex- 
cluded in computing the period of ten days 
under Rule 43. It is not suggested, or at any 
rate ib is not supported by any principle or 
precedent, that Sundays and holidays should 
be excluded in computing the periods fixed 
under Rule 43, apart from any express provi- 
sion to that effect under the rules. 


The clause in Rule 58 bearing on this point 
is in these terms :— 

“Sundays and holidays shall not be com- 
puted as forming portion of the time allowed 
for any purpose under these Rules except tha 
calculation of interest.” 


Iam not satisfied that this provision ap- 
plies to periods fixed under Rule 43, In the 
first place, Rules 56 to 172 are to be known 
as Trading Rules and are in their nature ap- 
plicable to members of the Association. There 
are various rules in this set of rules relating 
fo particular arbitrations, as, for example, 
Rules 65 and 66, 78 and 79, ard 128, under 
which short periods are fixed to which the 
clause in question can appropriately apply. The 
expression’ time allowed for any purposes 
under these Rules” in the said clause in Rule 
58 appears to me to refer fo any purpose 
under the Trading Rules and not under all 
the rules of the Association generally. Rule 
43 in termes contemplates arbitrations between 
members and non-members also and I find it 
difficult to hold that the clause in question 
applies to Rute 43 in computing the period of 
fen days. The point raised by the respond- 
ents must be disallowed. 

It is rather unfortunate that the award 
should fall through on such a ground, But, 
however willing we may be to see that an 
award of the arbitrators or the umpire is 
upheld as far as possible, we ednnob ignore an 
objection which is clear and effective, i 
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I would, therefore, allow the appeal and 
declare the award to be void and inoperative, 
The appellant to have his costs throughout. 


Crump, J.—The facts of this matter are 
Beb out fully and clearly in the judgment of 
the learned Trial Judge. Ib may, however, be 
stated that in both these cases the matter 
originally came before the Court in the shape 
of a petition under the Indian Arbitration Act, 
section 14, to set aside an award. In both by 
consent of parties, in order to avoid technical 
objections as to the procedure followed, the 
objections being not on the ground of mis- 
conduct only but alse on the ground of jurisdic- 
tion, it was agreed that the petition should 
pro tanto be treated as a suit, 


The only objections now raised to the 
award are the same six objections which are 
clearly and categorically stated in the judg- 
ment under appeal and, therefore, those six 
objections alone fall to be considered, The 
difficulty, such as it is, in the case, arises from 
the extremely loose manner in which the 
Rules of the Hast India Cotton Association 
have been drafted, more especially as to 
arbitration, and it is a matter for surprise that 
businessmen have not perceived the advantage 
which would be gained by having these rules 
re-drafted by a competent legal adviser, They 
would, no doubt, save much litigation with its 
attendant expense and uncertainty were they 
to follow that obvious course, 


The first objestion has not been pressed, 
The learned Counsel for the appellants while 
not relying on it did not specifically abandon 
it. Ib is enough to say that the contract 
between the parties clearly incorporates -by 
reference the Rules and Regulations of the 
Association which must be read as terms of 
the contract. As to this objection, and indead 
a8 to the other objections with the exception 
of No. 5 ib would, perhaps, be sufficient to rely 
on the grounds stated by the learned Trial 
Judge but I will state briefly as to each my 
reasons for bolding that it is nob sustainable. 


As to the second objection it was argued 
before us that when Mr. Cedraschi intimated, 
on November 8, 1922, that he declined to act 
as arbitrator the Chairman had no power to 
appoint Mr. Brandon in his place. It is 
urged that Rule 43 B (i) covers the case, The 
respondent appointed an arbitrator (Mr, 
is 1 C—98 


Gedrasohi) : the petitioner failed to appoint an 
arbitrator within 24 hours: the Chairman had, 
therefore, power to ` ‘nominate ” two arbitra- 
tors and he accordingly “nominated’Mr.Cedras- 
chi and Mr. Mulji Lakhmidas, It is urged 
that the Chairman’s power to “nominate” was 
tben exhausted. In my opinion the Rules make 
no real distinction between “ nomination” and 

“appointment,” This is clear from para. 3 of 
Rule 43 D and, therefore, no argument can be 
validly based on any supposed distinction 
between these two terms, Whether the 
process be called “ nomination ” or“ appoint- 
ment” it is not complete until the person 
seleated has agreed to undertake the office, 
Therefore, the power was not exhausted. 
Further, the waiver of any objection on thig 
score is too clear to need diseussion. 


The third objection falls to the ground with 
the second. The arbitrators being validly 
appointed had power to appoint an umpire, 
and they did appoint Mr. Fleming. 


The fourth objection is that Mr. Fleming 
was vot qualified under the Rules to act as 
umpire, In construing these Rules we should, 
I think, bear in mind the maxim ut magis res 
valeat quam pereat. The Association consists 
of members who are (1) firms, (2) individuals, 
It isin evidence that of the latter there are 
two only. Rule 434 lays down in para. (1) 
that the arbitrators must be members, and 
that “the umpire must also be a member,” 
Rule 480 (ii) (last paragraph) is as follows: 
“The arbitrators must in all cases be members 
or authorized representatives of members” but 
this provision does not in terms extend to 
“ umpires.” Therefore, itis argued that Mr. 
Fleming not being a “ member” cannot be 
qualified to act as an umpire, Mr. Fleming's 
position is as follows: Tho firm of Prier de 
Saone & Co, isa member and in their applica- 
tion for „membership the firm appointed him 
as their “representative for purposes of arbitra- 


tion ” and also as their “ authorised repre- 
sentative,’ An “ authorised representa- 
tive, ” under Rule 1, bas full authority to con- 


duct or manage the cotton business of hig 
principal, ¢. ¢, the firm which he represents, 
A firm must of necessity in all matters act 
through an individual, and if the strict literal 
construction contended for on behalf of the 
appellants were allowed to prevail, the inten 
tion of the rules would be entirely frustrated, 
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There would be only two individuals qualified 
to ach a8 umpire, viz, the two persons who 
are members in their individual capacity. In 
this connection reference may be made to 
Rule 51 (b) which clearly contemplates that 
an “ authorized representative” may act as 
umpire if he is a member of the Appeal 
Committees, This would be repugnant to the 
construction for which the appellants contend. 
In my opinion the word “ arbitrator ” is 
loosely used in Rule 43 C (last para) as in- 
cluding also an “ umpire ” and in the absence 
of any provision directly excluding an “ au- 
thorized representative” from acting as an um- 
pire 1 am not prepared to hold that Mr. 
Fleming can be held to be disqualified by the 
inferential process of reasoning relied upon. 
Whether Mr. Fleming is a member of the 
Appeal Committee or not is a point on which 
the record is silent. 

I reserve the fifth objection for the mo- 
ment, 


The sixth objection. Upon this point I 
have nothing to add to the reasons given by 
the learned Trial Judge, In my opinion the 
objection fails on the ground so stated. 


The fifth objection is more serious. I am 
most unwilling to superseda an arbitration if 
that course can reasonably be avoided, but if 
an objection is good it must be allowed to pre- 
vail, The rules as to arbitration form part of 
the contract and either party is entitled to 
insist on substantial compliance with those 
rules, Mr, Fleming’s award was made on 
January 5, 1923. It was made more than 
ten days after his appointment. Precisely 
when that appointment was made was not 
known until Mr. Brandon gave evidence 
before the Trial Judge, and even now it can 
only be said thatit was some time between 
December 14 and 21, 1922. Whatever the 
exact date, more than ten days had expired 
before Mr. Fleming’s award was made. Under 
Rule 43 B (iv) the intention plainly is that the 
umpire shall make his award within ten days. 
If he does not, the first paragraph of the Rule 
comes into operation and new arbitrators have 
to be appointed. There is no power fo extend 
the time in the case of an umpire such as 
given by clause (ii) in the case of arbitrators. 
On December 27, the Chairman extended the 
timo but I agree with the learned Trial Judge 
that he could nob do so, and that on this ground 


the award is bad. But the learned Trial 
Judge has held that the appellants must be 
held to have waived this objection, The 
difficulty in supporting this view is that the 
defect was not known, and I am unable to 
hold that the doctrine of constructive notice 
can be applied to make out a case of waiver. 
The argument is that had appellants made 
such enquiries as were open to them they 
might have discovered that the time had been 
extended, and from this they might have 
deduced the fact that the umpire’s award was 
out of time. Having done so, they could and 
ought to have taken this point in their appeal. 
But there can be no waiver without full 
knowledge. It is to be noted that no notice 
of the appointment of the umpire was given, 
and that the parties were not heard by him. 
Those irregularities can be waived for appel- 
lants must have been aware of them. But it 
is fairly clear thab no one knew for certain 
that the umpire’s award was beyond time 
until Mr, Brandon was examined before the 
Trial Judgee In my opinion this objection 
must prevail and the award is, therefore, bad. 


Finally, as regards Rule 58 I am of opinion 
that in all probability the umpire was appoint- 
ed before December 21. If that is so, the ex- 
clusion of Sundays and holidays enjoined by the 
last sentence of para (b) of this Rule would not 
bring the award within the ten days’ time 
allowed by Rule 43B. Further, I do not 
think that the former Ruls controls the latter. 


I agree, therefore, that the appeal must be 
allowed. 


Z.K, Appeal allowed. 


Solicitors for the Appeollant—Messrs, Am- 
archand and Mangaldas. 


Solicitors for the Respondents —Moessrs. Cap- 
tain and Vaidga. 
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MADRAS HIGH COURT. 


APPEAL AGAINST APPELLATE ORDER 
No. 56 oF 1922. 


October 2, 1923, 


Present :—Mr. Justice Krishnan and 
My, Justice Odgers, 


, MANYAM SURAYYA-—PeTITIONER 
— APPELLANT 


Versus 


SUNKAVALLI VENKATARATNAM 
—COUNTER-PETITIONER— RESPONDENT, 


Limitation Act (IK of 1908), Sch. I, Aris. 181, 189— 
Civil Procedure Code (Act V of 1908),O. XX XVIII, 
r. 11—Aittachment before judgment —Claim proceedings 
Title suit ~Applicution for ewccution— Limitation. 


When an execution application is brought and 
properties are attached in exesution of that applica- 
tion, if any obstacle is placed in the way of the pro- 
porties being sold and assets realised for the pur- 
pose of meeting the decree-debi by the action of a 
third pariy putting in a claim petition and it becomes 
necessary for tne decree-holder either to dispute the 
claim proceedings or to bring a suit to have the 
matter decided whether the properties are those of the 
judgment-debtor, his subsequent application to sell 
those properties is not governed by Artiole 182 of 
Schedule I to the Limitation Act, but is in the nature 
of a revival of the original execution application and 
Article 181 of Schedule I to the Limitation Act will 
apply. 


The same principle applicable to the case of an 
attachment after judgment applies equally to the 
case of an attachment before judgment and it is 
immaterial that the attachment before judgment was 
not followed by an application for execution of the 
decree after the decree was passed. 


Chalavadt Kotiah v. Poloort Alamelammah, 31 M. 
71;18 M.D. J. 46; 3 M. L. T. 329; Rameshwar 
Singh v. Homeshwar Singh, 59 Ind. Cas. 636; 40 M. L. 
J.1;1 P. LE T. 731; 19 A. L.J. 26; (1991) M. W. N. 
21 ; 88 C. L. J. 109 ; 25 0. W. N. 887; 13 L. W. 546 ; 
6 P. L. J. 182; 23 Bom. L R. 721;39 M. L. T. 189; 
48 I, A. 17 (P. O.), followed and applied. 


Appeal against the order of the Court of the 
Additional Subordinate Judge, Rajahmundry, 
in A.S. No. 117 of 1921, preferred against 
order, dated the 19th April 1921 of the Court 
of the Principal Distriot Munsif, Rajahmun- 
dry, made in B. P. No. 738 of 1920 in 0, 5. 
No, 352 of 1917, 


Messrs. G. Lakshmanna and V. Viyanna, 
for the Appellant, 


Mr, T, S. Baghunatha Rao, for the Res- 
pondent. 


JUDGMENT —This case raises a question 
of limitation in execution proceedings, The 
appellant before us brought a suit againsh the 
widow of one Narayya on a promissory-note 
executed by the said Narayya, and while the 
suit was pending he obtained an order of 
attachment before judgment of certain prop- 
erties belonging to Narayya in the hands of the 
widow. He then obtained a decree against 
the assets of Narayya in the hands of the 
widow. Hight days thereafter a claim petition 
seems to have been put in by one Peramma 
claiming those properties to be hers and to be 
not attachable for the debt of Narayya, The 
claim petition was allowed, Thereupon the 
deoree-holder had to bring a suit to contest 
that order in the claim proceedings, and having 
brought the suit he finally succeeded in 
gething a decree only on the 8th December 
1920 that the properties belonged to his judg- 
ment-debtor. In the meanwhile, if is true 
that he took no steps te execute the decree. He 
then put in the present application, which is 
now before us, on the very day, that is, the 8th 
December, when the decrees in the second 
suit was passed in his favour, to bring to sale 
the properties he had already attached in his 
application before judgment, That application 
was allowed by the District Munsif to the 
extent of the properties which he found were 
actually attached by the order of attachment 
before judgment and was dismissed as regards 
the rest of the properties. The Subordinate 
Judge on appeal ruled that, even as regards 
the properties taken in attachment before 
judgment, the application was barred by limit- 
ation as the application was made more than 
three years after the date of the decree, 


The question thus before us is whether the 
view baken by the District Munsif that the 
present application is an application which 
could be treated as one for reviving the execu- 
tion proceedings already commenced can be 
supported or not, Itis clear from the author- 
ities that, when an execution application is 
brought and properties ere attachéd in execu- 
tion of that application, if any obstacle is placed 
in the way of the properties being sold and 
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assots realised for the puropose of meeting the 
decree-debt by the actionof a third party put- 
ting in a claim petition and it becomes necessary 
for the decree- holder either to dispute the claim 
proceedings or to bring a suit to have the mat- 
ter decided whether the properties are those 
of the judgment-debtor, his subsequent appli- 
cation to sell those properties is not governed 
by Article 182 of the Limitation Act, but 
isin the nature of a revival of the original 
execution application and Article 181 of the 
Limitation Act will apply. If we apply that 
principle to the present case, there can be no 
doubt that the District Munsit’s viow is correct 
and that the application by the appellant before 
usto sell the properties already attached is 
entirely within time, That this is the principle 
applicable as regards an execution application 
put inafter the decree is not disputed by the 
other side because the authorities are all in 
favour of that view: vide Chalvadi Kotiah v. 
Poloori Alamelammah (1) and Rameshwar 
Singh v. Homeshwar Singh (2). It is, however, 
contended by the learned Vakil for the respon- 
dent before us that that principle will not apply 
in the case of an attachment before judgment 
unless it had been followed by an application 
for execution of the decree after the decree 
was passed. We are unable to accept that 
contention. Under the-Code the attachment 


before judgment enures to the benefit of the - 


decree-holder when the. decree is passed so 
that it is no longer necessary to attach the 
property: vide O. XXXVIII, x. 511 of the Civil 
Procedure Code. The principle applicable in 
the case of an application for execution after 
attachment applies equally to the case of an 
attachment before judgment, because, after all, 
the position is exactly the same whether the 
attachment was before judgment or after the 
decree, when a manis prevented from getting 
the fruits of his decree because of somebody 
else's improper obstruction and his claim has 
been wrongly decided and he has been obliged 
to bring a second suit to put the matter right, 
We think that the principle clearly applies to 
the present case and, therefore, we hold that 


(1) SLM. T1; 18 M.D. J. 46 53 M: L. T. 829. 
.1 


(2) 59 Ind. Oas. 636 ; 40 M. D. 1 P. LT. 
731519 A. IS J. 26 ; (1921) M. W. N. 21 ; 380. L. J. 
109 ; 25 C. W. N. 387 ; 18 1, W. 546 ; 6 P. L. = 189; 


93 Bom. L. Re Jl; 90 M. L T, 189;48 LA 1 
P, 0). 


the application is not barred by limitation in 
this case. 

In the result, we set aside the order of the 
Subordinate Judge and restore bhat of the 
District Munsif with costs here and in the 
Courts below. 


VNV 
Z.K, 


Order set aside. 


BOMBAY HIGH COURT, 
ORIGINAL CIVIL APPEAL No. 20 oF 1923, 
August 16, 1923. 


Present :-— Sir Lallubhai Shah, Eb., 
Acting Chief Justice, and Mr. Justice Crump, 


MAHOMEDALLY ADAMJI MASALA- 
VALLA—PLAINTIFF—APPELLANT 
Versus 
ABDUL HUSSEIN ADAMJI MASALA- 
VALLA-—DEFENDANT— RESPONDENT. 


Letters Patent (Bom), cl 12 — Adminisivation 
suit, whether suit for land—Properiy situate outside 
limits of Original Jurisdiction, title to, whether can be 
investigated—Leave of Court, whether necessary. 


An administration suityas such, is nota suit for 
land within the meaning of clause 12 of the Bombay 
High Court, and the question whether certain im- 
moveable property situate outside the limits of the 
Original Civil Jurisdiction of the High Court formed 
part of the estate of the deceased can be appropriately 
considered in such a suit. Such a question is only an 
incident of the administration suit andno question 
of leave under clause 12 of the Letters Patent arises 
with reference to it. 


Mr. Munshi, for the Appellant. 


Messrs, Kania and Kanga, for the Respon- 
dent, 


JUDGMENT 


Shah, Ag, C,J.—This appeal arises out of & 
suit filed for the administration of the estate 
of one Adamji Magalavalla. The suit was filed 
on October 25, 1920, by the two sons and 8 
daughter of the deceased Adamiji against his 
two other sons and another daughter. 
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On behalf of defendant No, 1 an objection 
was taken that asthe properties of the deceased 
included a house situate at Kurla, the Court 
had no jurisdiction to entertain the suit, It 
was contended on his behalf that it was really 
a suit for land within the meaning of clause 
(12) of the Letters Patent. But that objection 
was overruled and a preliminary decree was 
passed which contained a declaration that the 
Court had jurisdiction to administer the said 
Kurla property. 

From this preliminury deoree defendant 
No. 1 preferred an appeal to this Court: 
Abdul Hussein v, Mahomedally (1), In that 
appeal it was held that a suit for the adminis- 
tration of an estate was not a suit for land and 
that the Court had jurisdiction to proceed with 
the suit; but it was held that any declaration 


as to the Court having jurisdiction to adminis- . 


ter the Kurla property was premature at that 
stage. The following observations in the judg- 
ment are pertinent :-— 

“ Ib is only when the reference commences 
before the Commissioner on the accounts 
being filed that ib can be ascertained what are 
the contentions of the parties and whether the 
accounts filed together with the objections and 
surcharges show that there are properties 
either inside or outside the jurisdiction belong- 
ing to the estate, When claims to such proper- 
ties are raised before the Commissioner, then 
it is a matter for him to decide. what actions 
to take, and even if he is of opinion that he 
has jurisdiction to decide questions of title to 
immoveable property, it will be open to the 
parties to ask him to make a reference for the 
opinion of the Court, when the Court will be 
in a position to decide how the disputed 
questions of title should be tried.” 


Thereafter the matter went tio the Commis- 
sioner, and apparently after some hearing the 
Commissioner made a special report and 
directed the first defendant to bring it before 
the Court to try the question of title to the 
said immoveable property at Kurla, 

It appears that defendant No. 1’s case before 
the Commissioner was that this property was 
given over to him by his father in the year 
1906 by way of gift, and that at the dato of 
the death of Adamiji it did not form part of 
his estate. 


(1) 65 Ind. Cas, 160; 28 Bom, Ie R 1828 ; 46 B. 
T12; (1922) A. L R. (Boma) 443, 


On this special report, the matter was 
brought before the Court by notice of motion ; 
and the learned Judge decided that the Court 
had no jurisdiction to entertain a suit with 
reference fo the land outside the Original 
Civil Jurisdiction of this Court, that no leave 
under clause (12) was asked for and none was 
granted, and thet this Court ought not to give 
leave now. The learned Judge declined to 
give any special leave to the Commissioner to 
determine the question of title to the property 
at Kurla on the ground that the Court had no 
jurisdiction to entertain such suit, 


The plaintiffs have appealed from this 
decision. 

It is urged on behalf of the plaintiffs that 
the Court has jurisdiction to dotermine the 
question as to whether this property belong- 
ed to the deceased at the date of his death and 
formed part of his estate, that the question 
of title to this property is merely an incident 
of the administration of the estate, and that it 
has really no reference to clause (12) of the 
Letters Patent, 


On the other hand it is urged that though an 
administration suit may not bea suit for land, 
where any question as to title to immoveable 
property situate outside the Original Civil 
Jurisdiction of this Court arises, ibis, in sub- 
stance, a suit for land or other immoveable 
property within the meaning of clause (12) of 
the Letters Patent, and that as in this case no 
leave has beon or could be obtained as the 
property is situate outside the island of 
Bombay, the Court has no jurisdiction to 
direct any inquiry as to title to this property 
in this suit, 

On ® consideration of the arguments on 
both sides I am satisfied that the Court has 
jurisdiction to determine in this suit whethor 
the property belonged to the deceased 
Adamji or not. It appears from the form 
of the decree in an administration suit 
given in Seton on Decrees, Vol, H, page 1412 
(7th Edition) and also in the Schedule I, 
Appendix D, of the Code of Civil Procedure 
that among the inquiries contemplated in the 
course of the administration the inquiry as to 
what immoveable property the deceased was 
seized of or entitled to at the time of his death 
is included, The question to my mind is not 
now whether the suibin respect of this pro- 
porty so far as it relates to this property is a 
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suit for land or not, but whether such an 
inquiry is appropriate in an administration 
suit. It must be taken now, as beld by this 
Court in Abdul Hussain v. Mohomedally (1), 
thatan administration suit as such is not a 
suit for land within the meaning of clause (12), 
This question is really an incident of the ad- 
ministration suib. This is supported by the 
following observations of their Lordships of 
the Privy Council in Benode Beary Bose v. 
Nistarina Dassi (2) :— 

“The primary object of the suit was the 
administration of the estate of a deceased per- 
son resident within’ the jurisdiction, the prin- 
cipal executor being also resident there and 
the actual administration going on there. The 
High Court of Calcutta, in its Ordinary Juris- 
diction, had a right to order administration of 
this estate, and, as ancillary to such an order, 
fo set aside deeds obtained by the fraud of the 
executor. Nor does the circumstance that a 
decree had been granted by the Court of the 
24-Pergunnhas making a fraudulent award 
an order of Court protect that decree from the 
jurisdiction of the Calcutta Court, when re- 
dressing that fraud. In like manner, their 
Lordships consider the Caleutta Court entitled, 
for the due administration of the estate, to set 
aside leases of land outside the territorial 
limits of their jurisdiction, those leases having 
been made as an‘incident of the same fraud.” 


The effeat of these observations is sought to 
be got over by the consideration, that in that 
case, in fact, leave was obtained under 
clause (12), and that the leave was obtainable 
because a part of the property was situate at 
Calcutta, and, secondly, it was really a question 
of fraud, and that could properly be dealt with 
as between the parties by the High Court at 
Calcutta, lt is quite true that the judgment 
of the Court of Appeal at Caloutta in that case 
proceeded upon two grounds: one of which 
was that leave, in fact, was obtained, Tho 
ground, however, has not been referred to by 
their Lordships of the Privy Coaneil, and the 
jurisdistion ot the Court is determined on the 
general ground that the question as to title to 
the property outside Calcutta was really an 
incident of the administration of the de- 
ceased’s estate. Lt is hardly necessary to refer 


(2) 830. 180 ab pp. 191, 192;9G. W. N. 961; 15 
A. D. J. 331;7 Bom, D. R, gol; 32L A. 198; 90. L 
J+ 189 (P. 0.) 


to the decision of this Court in Motibhai 
Shankarbhai v. Nathabhai Narayanbhai (3) 
where also it was held that the question as to 
title of the property oan be appropriately con- 
sidered in an administration suit. 


Mr. Kania has relied upon the observations 
in Vaghoji v Camajt (4), That was a case 
for establishing title to possession of land and 
to secure that possession from molestation, It 
was held that that was œ suit for 
land within the meaning of clause (12). There 
are certain observations, however, upon which 
great reliance is placed on behalf of respond- 
ent No, i. I have read the judgmentin this 
case carefully, and I am unable to accept the 
contention for respondent No. 1 that this case 
is an authority in support of the proposition 
which he contends for. The whole argument 
on behalf of respondent No. 1 is based upon 
the assumption that the scope of the powers 
of the Court in dealing with an administration 
suit is to be determined with reference to the 
question as to whether, if it were a suit for 
land, it would be within the jurisdiction of the 
Court. It is quite true that if it bad been 
simply a suib in respect of this immoveable 
property by one of the heirs against another 
person who claimed to be the owner of this 
property, ib would be a suit for land outside 
the jurisdiction of this Court. But it does not 
follow that because the determination of the 
question as fo whether the property belonged 
to the deceased at the date of his death is 
involved in an administration suit, to that 
extent it becomes a suit for land in the sense 
that if that property is situate outside the 
jurisdiction of the Court, this Court cannot 
deal with the question. No authority has 
been cited which really touches the point. 
But even assuming for the sake of argument, 
that the observations in Vaghoji v. Camaji(4) 
afford some guidance in determining whether 
the Court has jurisdiction to determine the 
question of title or not, I am unable to hold 
that there is anything in those observations 
which really helps the respondent. The 
observations are these :— 


“ Taking the words, therefore, in their fair 
natural meaning, can there be any doubt that 
this is a suit for land? Its leading purpose is 


(8) 62 Ind. Gas, 24 ; 28 Bom. L. R. 444 at p. 445 ; 


45 B. 1058. 
(4) 29 B. 249; 6 Bom. L. R. 958. 
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to establish a title to possession of land and 
to secure that possession from molestation, 
and it is important to note that this claim is 
based not on any contract, trust or fraud, or 
any circumstance giving rise to privity bet- 
ween the parties, but is brought to vindicate 
rights resulting from ownership and possession 
alleged to be with the plaintiffs.” 


Apart from the consideration that these 
observations were not made with reference to 
an administration suit, it is clear that it could 
not be said in this case that there are no cir- 
cumstances giving rise to privity between the 
parties in this case, It is quite true thas this 
is not a case of fraud. But this isa case of 
privity between the parties to the suit where 
one of the heirs contends that the property 
was given over to him by way of gift by his 
deceased father and the other heirs contend 
that it continued to form part of the ostate of 
the deceased. In such a case it ‘s difficult to 
say that on the strength of the observations 
in Vaghoji v. Camaji (4), it can be held that 
the question between the parties so situated 
relating to the question of title would be outside 
the jurisdiction of this Court even though the 
immoyeable property may be beyond the 
limits of the territorial jurisdiction of this 
Court. Reference was also made to the deci- 
sion in Ahdul Karim Sahib v. Badrudeen Sahib 
(5). In that case, however, it was expressly 
held that the suit which the Court had to 
deal with was not an administration suit, and 
the question whether in an adminstration 
suit the Court could deal with any dispute 
between the parties to the suit relating tio the 
title to any immoveable property, which is said 
to have belonged to the deceased, was not 
decided in that case. On the whole, therefore, 
I do not feel any doubt that the Court in 
administering the estate of the deceased in 
this suit has power to inquire as to whether 
the particular immoveable property belonged 
to the deceased at the time of his death. As 
it is a question relating to the title to immove- 
able property, it is common ground that if the 
question can be determined in this suit, it 
ought to be determined by the Court, and not 
by the Commissioner. 


I may add that because the Courthas the 
power to determine. the question of title to 


(5) 28 M. 216. 
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immoveable property situate outside its ter- 
ritorial jurisdiction in an sdministration suit, 
ib does not necessarily follow that that Court 
itself will always determine the question. 
That must be decided with reference to the 
circumstances of each case. It may be more 
convenient in a given case fo have it deter- 
mined in a suit filed in the Court in whose 
jurisdiction the property is situated by the 
receiver in the administration suit or by any 
of the parties. In the present case the pro- 
perty is situated at Kurla, and having regard 
to the circumstances of this case the determi- 
nation of the question by this Court is at least 
as convenient as, if not more convenient than, 
having it determined by the Court at Thana, 


I would, therefore, allow this appeal 
and direct that an inquiry be made by the 
Trial Court as to whether the property at 
Kurla now in dispute formed part of the es- 
tate belonging to the deceased at the time of 
his death. It may be, as was pointed out 
in the course of the argument, for instance, 
that this Court could not effect division 
of this property by metes and bounds 
as prayed for in the suit. That, how- 
ever, is a question which does not arise at this 
stage, and it is possible that even if the pro- 
perty is found to belong to the deceased at the 
time of his death, there may be no necessity 
for partition by metes and hounds. That que- 
tion can be dealt with only when the question 
as to title is decided. I will be for the Trial 
Court to give further directions to the Com- 
missioner, if necessary, which would be 
appropriate fo his finding on this question. 


Respondent No. 1 to pay costs of the 
plaintiffs in this appeal and of the Notice of 
Motion. 


Crump, J.---I agree entirely with the 
judgment just pronounced and the reasoning 
on which it is based. But as we are reversing 
the judgment of the learned Trial Judge, I 
desire to state my reasons briefly. 

It is necessary at the outset fo set out 
precisely what was the effect of the judgment 
of this Court in the appeal that previously 
came before it. Now, ib is quite clear that 
there were two points for consideration in 
that case, The first question was whether an 
administration suit was a suit for land within 
the meaning of clause 12 of the Letters Patent, 
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The second question was whether the Court, 
if it bad jurisdiction to entertain the suit, had 
jurisdiction to decide questions of title to pro- 
perty outside the territorial limits of its juris- 
diction. The decision of the Court upon the 
first point clearly was that an administration 
suit was nota suit for land and it follows, 
therefore, that the Court had jurisdiction to 
entertain such a suit, even though the prop- 
erty was situated outside the territorial juris- 
diction by virtue of clause (12) of the Letters 
Patent. As to the second question the Court 
held that the question whether the title to 
the Kurla property could or could not be deoid- 
ed, bad not really arisen for decision at that 
stage of the case, and that matter, therefore, 
was left open. It is that second point which 
has now been desided adversely to the plaint- 
iffs in the appeal which has come before us 
for our consideration. Now if an adminis- 
tration suit as regarda property situated outside 
the jurisdiction can be entertained by this 
Court, it appears to me to follow almost of 
necessity that the question as to title of this 
property must be determined. It is impossi- 
ble for the Court to administer the estate with- 
out deciding what the estate is, and until the 
question of title has been settled, the Court 
does not know as to what property its orders 
are to operate. When that second question is 
decided, ib will be for the Court to consider in 
what manner the administration should be 
effected. That is a stage which we have not 
yət reached, and as fo which such diréctions 
as may be necessary will have to be given by 
the Court after the question of title is deter- 
mined. To hold otherwise, would, in my 
opinion, lead to absurdity; for it would be 
a necessary conclusion that though the Court 
can entertain an administration suit as regards 
property outside the territorial jurisdiction, 
if cannot, in that suit, decide whether that 
property belongs to the estate or not. I know 
of no authority which forces me to that con- 
clusion, and none has been cited. It appears 
fo me clear that the decision of the Privy 
Council in Benode Behari Bose v. Nistarini 
Dassi (2) is an authority in a contrary sense. 
- For these reasons, therefore, ‘I agree with the 
orders proposed. 
Z, K. Appeal allowed. 


Attorneys for the Appellant—-Messrs. Mulla 
and Mulla, 


Attorneys for the Respondent —Moessrs, 
Soondardas & Co. and Mansukhlal, Harilal 
and Mehta. a 
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OUDH JUDICIAL COMMISSIONER'S.“ 
COURT. A 


FIRST CIVIL APPEAL No. 14 oF 1999, ° 


May 7, 19238. 


Present :—Mr. Dalal, J. O., and Mr. Wazir 
Hasan, A. J.C. ; 


RAJA BISHUNATH SARAN SINGH— “ 
PLAINTIFY—APPELLANT 


Versus - 


SITLA BAKHSH SINGH—DEFENDANT— 
RESPONDENT. 


~ 


Specific Relief Act (I of 1877), s. 42-—-Declaratory 
relief —Evpress denial of title, absence of- Attitude 
and evidence ‘of defendani~Clud on title—Reltef, 
grant of—U. P. Land Revenue Act (IIL of 1901), 
8. 288-Oudh Rent Act (XXII of 1886), s. 52—Doou. 
ment creating tenancy rights, interpretation of—~ 
Jurisdiction of Civil Courts. 


The Courts have jurisdiction to grant declaratory 
relief even where on the pleadings of the defendant no 
oase for the grant of such reliaf is made out, if the 
attitude of the defendant and the evidence put for- 
ward by him have the effect of casting a cloud on 
the plaintifi’s title. 


A cloud upon 2 title is but an apparéht defeot in it. 
If the title, sole and absoluta in fee, is really in the 
person moving against the cloud, the density of the 
cloud can make no difference in the right to have it 
removed. Anything of the kind that has a tendency, 
even in æ slight degree, to cast doubt upon the 
owner's title and to stand. in the way ofa full and 


free exercise of his ownership, isa cloud upon his ` 


title, which ho may remove. 


The Civil Courts have no jurisdiction to interpret 
a document purporting to granta lease of tenancy 
rights so as to declare whether under it the period 
of the lease has expired or not. ; 


Case.Law reviewed. 


Appeal from the decree of the Subordinate 
Judge, Partabgarh, dated the 25th . November 
1911. ~ 


A 


à 


Von, 79) 


INDIAN OASES 


185 


RAJA BISHUNATH SARAN BINGH V. SITLA BAKHSH SINGH 


Pandit Gokaran Nath Misra and Babu 
Avadh Behari Lal, for the Appellant, 


‘Babu Radha Krishna and Pandit Radhe 
Behari Misra, for the Respondent. 


“ JUDGMENT .—tThis is an appeal from 
the decree of the Subordinate Judge of Paxtab- 
garb, dated the 25th November 1921, by 
whioh the suit of the plaintiff has been 
dismissed. The plaintiff is the talugdar 
of Tiloi which is a large estate in the dis- 
triob of Rae Barel. Within the estate is 
included a village called Darrah, of which 
the plaintiff is admittedly the proprietor, and 
within this village lie the lands measuring 168 
bighas 19 biswas 19 biswansis as specified in 
othe schedule attached to the plaint. These 
lands constitute a block which is sometimes 
“described in the Revenue papers as a hamlet 
of the main village Darrah, The defendant is 
admittedly in possession of this hamlet, It is 
also common ground that the defendant pays 
rent to the plaintiff for the use and occupation 
of these plots of land. The plaintiff 
prayed for the following reliefs in his plaint: — 
(1) “ That the Court may make a declaration 
to the effect that the defendant is not the 
under- proprietor of the land in suit” and (2) 

“that according to the decree dated the 9th 
September 1868, awarded by Mr. Ferrar, 
Assistant Settlement Officer, the defendant was 
a 30 years’ lease-holder of the said land and 
that period has expired.” His suit has been, 
as mentioned before, dismissed in its entirety 
by the Court below. The first relief has been 


` refused on the ground that no cause of action 


arose to the plaintiff for a relief of that nature. 
The second relief has been thrown out on the 
ground that the Civil Court has no jurisdiction 
to grant it, In the appeal before us the claim 
for a decree in respect of both the reliefs is 
urged and the grounds on which the Court 
below bas refused these reliefs have been 
very seriously contested, 


The facts of the case are very simple, 
Binda Bakhsh Singh, the ancestor of the 
defendant, brought a claim for sub-settlement 
in respect of the hamlet in question in the 
year 1868 in the Court of the Settlement Officer 
of Partabgarh against the then talugdar of 
the Tiloi estate, Rae Jagpal Singh. The 
Settlement Officer rejected the claim for 
sub-settlement on the ground that it was not 

TO—sg 


established as required by Ach XXVI of 1866, 
By his judgment, dated the 9th September 
1868, that officer, after having observed that 
as the defendant had expressed his willingness 
to give the plaintiff a lease for thirty years at 
a fixed rate, proceeded to give a decree 
to the plaintiff, Binda Bakbsh Singh, in the 
following terms :—“ the Court accordingly 
decrees a lease for thirty years for 168 bighas 
19 biswas 19 dhurs, two mahua trees and a 
mango tree at Rs, 291 per annum, the rent to 
be re-adjusted when new malguzar: is declar- 
ed.” (Ext. I). This decree was confirmed on 
appeal by the Commissioner of Rue Bareli on 
the 25th November 1868 (Ext. 3) and on 
second appeal was again confirmed by the 
Financial Commissioner of Oudh on the 2nd 
March 1869 (Txt. 5), The new settlement of 
the district was made in the year 1893 and by 
proceedings, dated the 23rd November 1895 the 
rent of the lands in suit was adjusted as 
follows :— Government revenue Rs, 177, old 
malikana Rs. 127, local rates Rs. 2-1-7), 
Patwari cess Rs, 2-6 5, total Re, 3808-8-0 (Exts. 
6 and 7), At the time of these proceedings the 
estate was under the management of the 
Court of Wards and the talugdar was re- 
presented by the Deputy Commissioner of Rae 
Bareli, who was a party to these proceedings, 
While the estate was still under the superin- 
tendence of the Court of Wards the Special 
Manager issued a notice of ejectment against 
the defendant, Sitla Bakhsh Singh, under the 
provisions of the Oudh Rent Act (XXII of 
1886) in respect of the lands in suit, Sibla 
Bakhsh Singh, who was a minor, then con- 
tested the notice of ejectment by instituting a 
suit through his mother under clause (8) of 
section 108 of the said Act. The Court of 
first instance decreed that suit and cancelled 
the notice of ejectment on the 9th June 1909 
(Ext. 8). The Court of Wards appealed 
against the last-mentioned judgment and the 
Commissioner of the Fyzabad division allowed 
the appeal and remanded the case to the 
Court of first instance for the frial of some 
subsidiary issues which were left undeter- 
mined by the Court of first instance (Ext, 9), 
Bitla Baksh Singh preferred a second appeal 
to the Board of Revenue against the order of 
the Commissioner and the Board af Revenue 
by its judgment, dated the 19th November 
1909 allowed the appeal, reversed the decision 
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of the Commissioner and restored that of tbe 
Court of first instanco (Ext, 10). The present 
guib is in substance an attack on the interpre- 
tation placed by the Board of Revenue in its 
judgment, dated the 19th November 1909 on 
the decree of the Settlement Court of the 9th 
September 1868 already referred to. 


One of the issues in the case before us 
wasi-—" Is the suit within limitation?” Having 
regard bo the fact that the order of the Board 
of Revenue was passed when the plaintiff was 
admittedly a minor and that the present suit 
was filed within three years from the date of 
his attaining majority the Courb below has 
held that.the suit is within time. This finding 
has been accepted before us and need not any 
further be adverted to. 


We are of opinion that the first relief 
prayed for by the plaintiff should have been 
allowed. It is true, as we understand the 
pleadings in the present case, that the defendant 
has not set up any under-proprietary right in 
fhe property in question and has defined his 
status as that of a lessee having only heritable 
and non-transferable rights but on the evidence 
in the case we have no doubt left in our mind 
that this is a fit oase in which the first part of 
the declaration should be granted, The judg- 
ment of the Settlement Officer dated the 9th 
September 1868 does not in terms give either 
heritable or transferable rights to the ancestor 
of the defendant and if it is possible to con- 
strue that judgment as importing an estate of 
inheritance it is difficult to see why such an 
estate should not carry with it the right of 
alienation also. The defendant construes it 
as conferring a heritable interest in the lands 
in suit but that it does not also confer a right 
to alienate is a pure question of interpretation 
which can always be re-opened till a final ad- 
judication by a competent Court is obtained, 
to obtain which is the aim of this suit. The 
original judgment in English of Mr. Ferrar, 
the Settlement Officer, was followed by an 

_ order in vernacular dated the 9th September 
1868 in which the effect of Mr, Ferrar’s order 
is described as granting a perpetual theka 
(Ext. Al). Thon followed a formal decree in 
vernacular in column 8 of which the partiou- 
lars of the decrees are stated in the following 
words :— *For the reasons given in English 
it is decreed that a perpetual lease be given to 
the plaintiff in respect of 168 bighas 19 


biswas 19 biswansis land, two mahua trees 
and one mango tree ona jama of Rs. 291|- 
as per admission of the defendant's agent and 
that the defendant shall have a right of the 
settlement of rent afer the expiry of the 
period of the regular settlement.” (Ext. A2.) 
The language used in both these exhibits Al 
and A2 are susceptible of being interpreted as 
denoting a complete estate of inheritance 
which would embrace, in the absence of any 
limitation, both heritable and transferable 
rights, It appears that Mr. Ferrar’s debree 
was forwarded to the Tahsildar for the pur- 
pose of the specification of the plots comprising 
the 168 bighas 19 biswas 19 biswansis land 
which was the subject-matter of that decree, 
In carrying out the instructions the Tahsildar 
construed the decree of the 9th September 
1868 to mean “a perpetual, heritable and 
non-transferable lease (Ext, A4) In his 
grounds of appeal bo the Commissioner of Rae 
Bareli against the decree of Mr. Ferrar, Binda 
Bakhsh Singh, again claimed that he was 
entitled to under-proprietary rights (Ext, 2) and 
when he carried the further appeal to the 
Financial Commissioner of Oudh he asserted 
that he held possession of the village as a sam- 
indar and was entitled to a decree for under- 
proprietary rights (Es, 4). In the proceedings 
relating to the adjustment of rent in the year 
1895 Binda Bakhsh Singh was described as an 
under-proprietor and the rent of the holding 
was fixed on that footing (Exts,6 and 7), In 
the khewat prepared by Babu Judishtar Singh 
the nature of the tenure in suit was desoribed 
as heritable and non-transferable lease,” (Hixt, 
A 24). On the completion of the first regular 
settlement the name of Binda Bakhsh Singh 
was entered in the khewat as a “ perpetual 
lessee.” (Ext. A8). In the lash settlement 
his name was entered in Register No, 5 and 
in the column of rent the assessment made in 
the year 1895 already referred to was shown 
(Ext. A22), The khasra prepared at the last- 
mentioned settlement left column No, 7 relat- 
ing to under-proprictors blank and the name 
of Binda Bakhsh Singh was entered in column 
No.8 as a tenant (Hxt. I1) The present 
defendant, Sitla Bakhsh Singh, stated in para” 
graph 3 of his plaint to contest the notice of 
ejectment issued by the talugdar in the 
yoar 1908 that his ancestors were old 
zamindars of the village and as such they 
held possession over sir, sayer, dih, jalkar 


Von, 79] 


INDIAN CASES 


187 


RAJA BISHONATH SARAN SINGH v, SITLA BAKHSH SINGH 


and other uneculturable land, In paragraph 4 
he construed the decree of the 9th September 
1868 as one for a “ perpetual and non-trans- 
ferable lease.’ In paragraph 6 he stated 
that the adjustment of rent in November 1895 
was made with his ancestor in the capacity 
of a “ perpetual lessee ” (Ezt. A 12). In the 
suit contesting the notice of ejectment the 
Court of firat instance, the Assistant Collector 
of Partabgrah, set down amongst other issues 
the following issues :— 


“T, Is the plaintiff a mere tenant of the 
land mentioned in the notice on behalf of the 
defendant or is he in possession thereof by 
virtue of any special agreement or decree of 
the Court ”? 

“9. Has any decision been arrived at in 
the present Settlement Court in respect of the 
land in suit, and, if so, what effect has is in 
this suit ” ? 

In deciding the above two issues he 
opened his judgment by stating as a faot 
that the ancestors of the plaintiff were the 
old zamindars of the village. Then after 
stating the various stages of the litigation in 
the Settlement Court he referred to the pro- 
ceedings of the year 1895 relating to the 
assessment of rent and observed that “the 
plaintiff is not only a simple tenant of the 
land in suit but he is a perpetual lessee havy- 
ing heritable but non-transferable rights and 
holds possession as such and his name stands 
recorded in Register No. 5, khewat according- 
ly.” On the construction of the deoree of Mr, 
Ferrar he expressed his opinion that the 
plaintiff's “ status was that of a perpetual les- 
see for 80 years,” Finally, he voncluded his 
judgment thus: “ Therefore as to issues 1 and 
2 I bold that the plaintiff is not a mere tenant 
on behalf of the defendant, rather he is in pos- 
session as a perpotual lessee under a decree of 
the Court dated the 9th September 1868, and 
is, therefore, not liable to ejectment by notice 
under section 62 of the Oudh Rent Act,” 
(Ext, 8), On-these findings he decreed the suit 
and cancelled the notiee of ejectment. On an 
appeal by the Court of Wards on behalf of the 
minor talugder the Commissioner of the Fyza. 
bad division observed: “ The lower Court has 
held thatthe decree of 9th September 1868 
granted a perpetual lease, I am unable to con- 
our in this view ”, and holding that the “ ros- 
pondent does not hold a perpetual lease and 


that he is liable to bo ejected by notice” he 
allowed the appeal of the talugdar (Ext. 9), 
On second appeal by the defendant the Board 
of Revenue referred to the judgment of Mr. 
Ferrar, the vernacular copy of the decree fol- 
lowing that judgment, the khewat prepared ab 
the first regular settlement, the proceedings 
before the Tahsildar and last of all to the 
settlement of rentin the year 1895, construed 
the word “ dawami ” to imply heritable rights 
and finally concluded its judgment in the fol- 
lowing words :— 


“The history of this case makes it manifest 
that at the first settlement and af the recent 
settlement the lease in the present case was 
understood to be heritable and respondent 
as a consequence obtained an enhance- 
ment of ront, Lf would allow the appeal and 
reverse the decision of the Commissioner and 
restore that of the Assistant Collector” 
(Ext. 10) Now, whatever might have 
been the steps of reasoning adopted by 
the Assistant Collector and the Board 
of Revenue in support of their final con- 
clusions it is obvious that the decrees which 
were eventually passed inthe suit contesting 
the notice of ejectment amounted to no more 
and no less than this that the defendant pos- 
sessed the lands in question under a perpetual 
lease. As already observed, a perpetual lease 
may import a complete estate of inheritance, 
We are of opinion that the cumulative effect 
of the events as we have described them is to 
cast a cloud on the plaintiff’s title as a com- 
plete proprietor of the lands in suit, 


Our jurisdiction to grant a deolaratory relief 
rests on the provisions of section 42 of the 
Specific Relief Act (1 of 1877), That the 
plaintiff has a right to the property in 
suit is not disputed and having regard to the 
facts already stated we are of opinion that the 
defendant is a person interested to deny the 
title of the plaintiff to his right in the property 
in suit. To quote an American authority 
noticed in Doctor Banerji’s Specific Relief, 
second edition, p. 492, “A cloud upon a title is 
but an apparent defech in it, If the title, 
sole and absolute in fee, is really in the person 
moving against the cloud, the density of the 
cloud can make no difference in the right to 
have if removed, Anything of the kind that 
has a tendency, even in a slight degre, tio cast 
doubt upon the owner’s title and to stand in the 
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way of a full and free exercise of his owner- 
ship, is, in my judgment, cloud upon his title, 
which he may remove,” Whitney v. Port Huron 
(1), “We think it should bo mentioned that 
in spite of the fact that the defendant has not 
in his pleadings in this suit claimed any under- 
proprietary right in the lands in suit he stub- 
bornly resisted the relief which the plaintiff 
asked in the firsh part of the declaration and 
succeeded in that resistance in the Court below, 
His counsel here again addressed a lengthy 
argument to us persisting in the attitude which 
was taken in the Court below. 


The next question is “Has the Civil Court 
jurisdiction to grant the second relief prayed 
for in the plaint?” We have given our anzi- 
ous consideration to this part of the oase and 
have felt borne down by the weight of precad- 
ents in this Court, in the absence of which we 
might have come to a different conclusion from 
what we are forced to arrive ab. Itis manifest 
that the determination of the question wheth- 
er the plaintiff is entitled to the relief now 
under consideration involves the interpretion 
of the decree of the 9th September 1868, 
We should be very reluctant to hold that the 
Civil Courts have no jurisdiction to interpret a 
document bearing upon the rights of the 
parties to a litigation. The interpretation 
may have the effect of placing a party in a 
position which would be highly disadvantage- 
ous to him in the Rent Courts but the Civil 
Courts cannot be deprived of the jurisdiction 
to interpret a document because of the danger 
of such a consequence flowing from the exer- 
cise of that jurisdiction. 

In the case of Raghubar v. Raja Rampal 
Singh (2) a Bench of this Court considered all 
the previous decisions and came to the follow- 
ing conclusions:—"‘It seems, therefore, to be 
settled law in Oudh, (1) that in a suit to 
contest the validity of a notice of eject- 
ment, instituted under the Rent Act, if the 
plaintiff pleads that he is not a tenant, but 
has a tight in the land which is inconsistent 
with his being a tenant, the question, 
whether he has such a right or not, 
is one which the Revenue Courts are not em- 
powered to decide finally, but is one of which 
the Civil Courts can take cognizance; (2) that, 
if the plaintiff admits that he isa tenant, but 


(1) (1891) 88 Mich, 269 ; 26 Am. Bt. R. 291. 
(2) 30. 0. 865. 


denies that he is ono not holdihg on special 
terms, the Revenue Courts have exclusive 
jurisdiction to determine whether he is or is 
not a tenant holding on special terms......The 
Revenue Courts have, I think, exclusive juris- 
diction to decide, where a tenancy is admitted, 
what the nature of the tenancy is, but where 
the existence of the relation of landlord and 
tenant is denied, I donot think that they 
have exclusive jurisdiction to decide as to the 
existence of such relation.” 


Another Bench of this Court decided the 
case of Mohamad Ewaz Ali Khan v. Maheshur 
Parshad and others (8), This case bears a 
Strong resemblance to the case before ua, 
The plaintiff talugdar’s case was that the 
defendants were entitled to hold for thirty 
years under the Settlement Court decree 
dated the 6th January 1869 and that after 
the expiration of the period of thirty years the 
plaintiff sought to ejeot the defendants by 
notice, In the proceedings following the issue 
of the notice the defendants denied that they 
held the village in suit as tenants and that 
after the expiration of the period of thirty 
years mentioned in the decree of the 6th 
January 1869 under which the defendants 
held the village as tenants, they ceased to be 
fenants under that decree. The plaintiff 
asked for a deolaration that the defendants 
had no right to hold the village as under- 
proprietors or any other right in the village 
superior to that of an ordinary tenant, The 
case of the defendants was that they did not 
hold the village as tenants, but as under-pro- 
prietors independently of the decree mentioned 
above and that even if they held the village 
under the decree as tenants they were 
entitled to continue in occupation of the 
village, One of the issues settled in the Court 
of first instance was :— 

“Does the thirty years’ period, mentioned 
in the decree of the 6th January 1869, relate 
to the terms of the lease itself or merely to 
the amount of the rent fixed thereby to be 
paid by the defendant to the plaintiff ?” That 
Court refused to decide the issue on the 
ground that it bad no jurisdiction to do so. 
On appeal this Court delivered its opinion in 
the following terms :— 

“ Where there is no dispute as to whether 
a person isa tenant holding under a decree 


(9) 50.0, 118. 
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and the lañdlord wishes to have him ejected 
ona ground alleged to justify his ejectment 
under the decree, perhaps the only Court 
competent to interpret the decree would be 
the Revenue Court, and the Civil Courts 
might properly refuse to interpret it, if the 
landlord asked them to do so with the object 
of seeking to have the tenant ejected by the 
Revenue Court.” The case was remanded to 
the Court of first instance with directions to 
that Court to deside whether the relation 
of landlord and tenant existed beween the 
parties or whether the defendants were 
under-propristors. The Court of first in- 
stance then granted the plaintiff talugqdar 
& decree that the defendants had no under- 
proprietary rights in the village or in any part 
of it but it refused to interpret the decree of 
the 6th January 1869. The defendants then 
appealed to this Court and the plaintiff filed 
objections on the ground that the lower Court 
should have interpreted the decree mentioned 
above, These objections wore, however, with- 
drawn, The Court dismissed the appeal, 
One of the members of the Bench observed :— 
"I may add that this Court in its judgment 
remanding the case appears to have overlooked 
the main object of the plaintiff's suit which 
was to obtain a declaration that the defend- 
ants have no rights under the decree of the 
6th January 1869 to remain in possession of 
the village. It directed the Subordinate Judge 
to decide whether the relation of landlord and 
tenant existed between the parties or whether 
the defendants were under-propristors and no 
doubt he has in consequence refused to 
interpret the decree. The result seems 
to be that the plaintiff has obtained no 
declaration such as the Revenue Courts held 
that it was necessary for him to obtain, but 
as the objections of the respondent have been 
withdrawn, it is impossible for us to decide 
whether the defendants have a right to remain 
in possession after the expiry of the 80 years 
or not.” The other member of the Bench 
did not take the view expressed in the quota- 
tion given above. He was of opinion that the 
order of remand by the former Bench was nob 
erroneous. At the end he held that the 
defendants had no under-propriestary right of 
any kind left and added :—' The way is now 
clear for the Revenue Courts to determine 
whetber the lease decreed by the Financial 
Commissioner was only a lease for 30 years 


which has expired rendering the appellants 
liable to ejectment by notice or whether the 
issue was one in perpetuity, the rent of which 
might be revised after 30 years: Mahkeshar 
ae v. Babu Muhammad Ewaz Ali Khan 
4), 

Taking, therefore, the two decisions, Kuham- 
mad Ewaz Ali Khan v. Maheshur Parshad (8) 
and Maheshar Parshad v. Babu Muhammad 
Ewaz Ali Khan (5) together the view held by 
the majority of the Judges was that it was 
the function of the Revenue Courts and not 
of the Civil Courts to interpret the decree 
with the object of determining whether the 
fenancy has or has not come to an end on 
the expiration of 30 years. 

After the dismissal of the appeal by the Court 
the talugdar issued a fresh notice of ejectment 
under the provisions of the Oudh Rent Act 
(XXII of 1886), The defendants instituted a 
suis fo contest that notice and their suit was 
decreed all through by the Revenue Courts in 
India and the notice of ejectment was can- 
called. The last decision was given by 
the Board of Revenue on the 2nd January 
1907. The matter was then carried in 
appeal by means of two appeals to His 
Majesty in Council, One was an appeal by 
the defendants from the decision of the 
Court of Judicial Commissioner dated the 
13th December 1904 and the other under 
an order in Council against the order of 
the Board of Revenue already mentioned, 
Thus their Lordships of the Privy Council 
had two appeals from decisions of Courts 
of different jurisdictions before them. 
Amongst other matters they construed the 
decree of the 6th January 1869 and came to 
the conclusion that “the Shukuls are now in 
the position of tenants whose tenancy has 
expired.” As regards the relief to which the 
tulugqdar was entitled their. Lordships obser- 
ved :—" The talugdar is, therefore, entitled to 
a declaration such as is asked for in the suit 
instituted by him on the 11th January 1900 
in the Court of the Subordinate Judge of 
Sultanpur, namely, that the Shukuls are not 
entitled to the rights of under-proprietors, or 
to any rights other than those of tenants for a 


(4) 70. 6. 372. 

(5) 8 Ind. Gas, 200; 81A. 3934; 106. D. J. 133; 
11 Bom. L, R. 868; 180. W. N. 1099; 6 M. L, T. 
edn O. 0, 298: 19 M.L. J. 442; 86 LA, 114 
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term of thirty years whose term has expired, 
bubs not to any further relief.” Finally, they 
affirmed the decree of the Court of the Judicial 
Commissioner but allowed the talugdar’s 
appeal from the decisions of the Courts of 
Rovenue and reversed the orders of the Board 
of Revenue, the Court of the Commissioner of 
Fyzabad and the Court of the Deputy Com- 
missioner of Sultanpur and dismissed the suit 
contesting the notice of ejectment (Mahe. 
shar Parshad y. Muhammad Ewas Ali Khan) 
(5). This decision of their Lordships of the 
Privy Council is strongly relied upon by the 
learned Advocate for the appellant in support 
of the proposition that the Civil Courts have 
jurisdiction to interpret the decree in this case 
and to grant him the further relief for which 
he has prayed in this suit. 


In our opinion the decision is not an autho- 
rity on the question of jurisdiction. Their 
Lordships bad before them an appeal from 
the decision of the Courts of Revenue as well 
and no question of jurisdiction could or did 
arise in the decision of the appeals before 
their Lordships. Sitting as a final Court of 
Appeal from the decisions of the Courts of Re- 
venue and also from the decisions of the Civil 
Courts they granted to the talugdar all the 
reliefs to which he was entitled unfettered as 
they were by any bar of the absence of juris- 
diction. No argument arose and no decision 
was given, as already observed, on the 
question of jurisdiction, It is true that 
in granting the declaration their Lordships 
referred to the suit instituted by the talugdar 
in the Court of the Subordinate Judge of 
Sultanpur but that was merely for the purpose 
of indicating the nature of the relief which 
their Lordships were going to grant. We 
are unable fo construe that reference as a de- 
termination of the question as to whether the 
Civil Courts have jurisdiction to grant such a 
declaration as is given by their Lordships of 
the Priyy Council in the second part of the 
relief. 


In the case of Ram Pargash v. Raja 
Mahammad Abul Hasan Khan (6) a Bench of 
this Court interpreted the decision of their 
Lordships of the Privy Council mentioned 
above in the same sense in which we haye 
just now interpreted. We may add that the 


(6) 40 and AL R. 418, 


decision was reversed by the Privy Counsil 
but on a different ground (Raja Mohammad 
Abul Hasan Khan y. Prag (T), 


In the case of Nand Ram v. Amanat Fatima 
Begam (8), decided by Mr. Scott and Mr. (now 
Sir Edward) Chamier this Court held that a 
person holding a village under a Settlement 
decree for “a perpetual hereditary farming 
lease’ was a tenant holding under a decree of 
Court within the meaning of section 52 of the 
Oudh Rent Act (XXII of 1886). In the case 
of Lal Jagdis Bahadur Singh v. Sheoraji (9), 
a Bench of this Court held that a claim for a 
declaration that a perpetual lease of a village 
granted by a decree of a Settlement Court 
was cancelled for the breaches of the condi- 
tions stated in the decree and that the lessees 
and their representatives could be ejected by 
notice through the Rent Court was not enter- 
tainable because the Civil Courts had no 
jurisdiction to entertain such a suit, 


In Chhab Narain Singh v. Sri Krishna Din 
(10) Mr, Chamier said :—" The -last question 
is whether I can in this case decide whether 
the defendants are now entitled to hold the 
land under the patia of 1874 or are mere 
tenants at will, It is quite clear that I 
cannot declare that the defendants are 
mere tenants ab will, This Court bas re- 
peatedly declined to make such a declara- 
tion. From this it seems to follow that 
1 cannot declare that the defendants are 
or are not entitled to hold the land under 
the patta of 1874 as this would be equivalent 
to a declaration of the olass of tenant to 
which the defendants belong—a declaration 
which this Court has repeatedly declined to 
make.’’ He then proceeded to discuss a 
large number of cases decided in this Court 
and expressed the conclusion at which he 
arrived in the following words :—" On the 
authorities I hold that it is not open to me in 
this case to declare that the defendants are or 
are not entitled to hold under the patta of 
1874. Ican only declare that they have no 
under-proprietary rights in the land in suit.” 


(7) 88 Ind. Cas. 814 ; 200.0. 8; 15 A. L. J. 118; 
91M. L. T. 102; 19 Bom. L. R. 202; (1917) M. W. 
N. 232 and 456; 82M. L. J. 888; 22 ©. W. N. 582; 
26 0, L. J. 185 ; 5 O. Ly J. 34 (P. 0). 

(8) 60. 0. 94. 

(9) 60.0. 289. 

(10) 2 Ind. Cas. 927 ; 12 Oe Ce 164, 
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In the case of Hirde v. Raja Muhammad 
Abdul Hasan Khan (11), a Bench of this 
Court held that the Civil Court was precluded 
from going into the question as to whether 
the defendants were perpetual thekadars in 
the village or not. The learned Judges were 
of opinion that the provisions of section 233, 
clause (i), of the U. P. Land Revenue Act (LIL 
of 1901) excluded the jurisdiction of the Civil 
Court from entering into that question. 


In the case of Debi Bakhsh v. Ram Dhani 
(12) Mr. Lindsay, J.C. held in a suit instituted 
by a landlord in the Civil Court for a declara- 
tion. that the patta seb up by the defendant 
was null and void against the plaintiff and that 
the defendant could not acquire any right in 
the land under it, that itis competent for a 
Civil Court to adjudicate upon the validity of a 
document of title and that the jurisdiction to 
give a final adjudication upon the validity of a 
document of title rests with the Civil Court, 


In a later decision in the case of Jagannath 
Singh v. Drigbijay Singh(18) Mr. Lindsay modi- 
fied the proposition which he laid down in the 
case of Debi Bakhsh v. Ram Dhani (12), He 
said that the issue regarding the genuineness 
or otherwise of the patta relied upon by the 
defendant could only be decided with the ob- 
ject of determining a question which is ex- 
clusively reserved for the jurisdiction of the 
Revenue Courts, namely, whether the defend- 
ant isan ordinary tenant or a tenant with 
a right of occupancy. In the end he struck 
out the declaration granted by the lower 
Courts to the effect that the patta relied upon 
by the defendant was a gonuine one, 


In the case of Badri v. Khurshed Ali Khan (14) 
the plaintiff brought a suis for a declara- 
tion that a perpetual lease relied upon by the 
defendant and upheld by the Revenue Courts 
was invalid on the ground that it was a 
forgery or that it was executed by a person 
who had no authority to execute the same. 
Pandit Kanhaiya Lal, A.J. CO, held that the 
Civil Court was nob competent to grant such 
a declaration, the jurisdiction being barred by 
the provisions of section 233, clause (i), of 
the U. P, Land-Revenue Act (III of 1901). 


30 Ind. Cas 207; 20. L. J. 335. 

35 Ind, Cas. 446 ; 19 O. O. 58. 

48 Ind. Gas. 88 ; 21 O. O. 210 ; 5 0. L. J. 611. 
41 Inä. Cas. 15 ;20 Q. 0. 182. 


Tt will be seen that the decisions of this 
Court prior to the passing of the U. P. Land 
Revenue Act (III of 1902) laying down 
the proposition that the Civil Courts 
have no jurisdiction to interpret a document 
when a party claims tenancy rights under 
that document are based on the pro- 
visions of section 52 of the Oudh Rent Act 
(XXII of 1886), That section is as fol- 
lows:—"52, (I) A tenant having a right of 
occupancy in any land or holding any land 
under a special agreement or decree of Court, 
shall not be ejected from that lend otherwise 
than in execution of a decree for ejectment; 
provided that the decree for ejectment shall 
not be made, unless, at the data of that decres 
a decree against the tenant for an arrear of 
rent in respect of the land has remained unsa- 
tisfied for fifteen days or upwards, 


(2) A decree for the ejectment of a tenant 
holding under a special agreement or decree of 
Court may be made on such grounds as would 
justify ejectbment under the agreement or 
decree,” 


It the question were res integra and we 
were free to form our own opinion on it 
we would construe clause (2) of the section 
quoted sbove to mean that the grounds 
justifying ejectment meant such grounds as 
arise oub of terms or conditions of the agree- 
ment or the decree, for example, clauses 
of forfeiture, A ground of ejectment to the 
effect that the agreement or the decree had 
become a “spent instrument, and had no 
longer any vitality asa grant of property,” 
(per Lord Davey in Beni Pershad Koeri v, 
Dudhnath Roy (15) can hardly be accurately 
described as a ground justifying ejectment 
under the agreement or the decree. The law 
on the subject is now codified by the enact- 
ment of clause (i) of section 233 of the U. P. 
Land Revenue Act (ITI of 1901). That section 
is “No person shall institute any suit or other 
proceeeding in the Civil Court with respect to 
any of the following matters.” Amongst the 
matters is mentioned: "(i) save as provided in 
section 44, the determination of the class of a 
tenant, or of the rent payable by him, or the 
period for which such rent is fixed under this 
Act.” The present case does not fall within 


(15) 270. 156; 26I. A.216; 40. W. N. 274; 7 
Sar. P., O. J. 580 ; 14 Ind. Deo. (N. S.) 103. 
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section 44, If we interpreti the deeree of the 
9th September 1868 we may come to either 
of the two conclusions :— (1) that the lease 
has come to an end immediately on the 
expiry of the 30 years from the date of 
the decree or (2) that it has not come to 
an end inspite of the expiry of the said 
30 years. In the frst place, neither of 
these conclusions is the determination of the 
class of tenant or of the rent payable by 
him or the period for which such rent is fixed 
under Act ILI of 1901, In the second placo, 
even if it is the determination of the class of a 
tenant it is only a sequel to the-interpretation 
that we may place on the decree of the 9th 
September 1868 ; but that a logical inference 
deducible from such an interpretation divests 
the Civil Court of its undoubted jurisdiction to 
interpret a document is a view which we on 
our part are not prepared to readily endorse. 
Be that as it may, we must follow the uni- 
form course of decisions in this Court till the 
Privy Council finally sets the matter at rest. 
On these grounds we uphold the finding of the 
learned Subordinate Judge on the second 
question involved in this appeal. 

Tn view of the probability that this matter 
will be carried in appeal fo His Majesty in 
Council we think if advisable to express our 
own view as to the onstruction of the 
decree of the 9th September 1869, If we had 
nothing else before us except the judgment of 
Mz. Ferrar we should have no difficulty in 
holding that the right of the defendant 
under that judgmest came to an end on 
the expiry of 30 years from its date. The 
issue is however much obscured by certain 
proceedings recorded in vernacular after 
the original judgment of Mr. Ferrar was 
delivered in English, To these proceedings 
we have already made reference. They are 
to be found in Exhibits Al, A2 and A4. In 
these proceedings an interpretation was placed 
on the judgment of Mr, Ferrar which in our 
opinion is not warranted either by the langu- 
age of the judgment or the circumstances in 
which if was passed. The decision of the 
Board of Revenue, dated the 19th November 
1909 (Ext; 10) in the suit to contest the notice 
of ejectment is mainly based on the vernacular 
proceedings above referred to. There the de- 
fendant’s dneestor was described as thekadar 
or patiadar dawami, that is, a perpetual les- 
see, and the learned Members of the Board of 


Revenue interpreted those words as connoting 
a heritable interest possessed by the lessee in 
the lands in suit. These proceedings might 
have been of some help in the task of definite- 
ly determining the nature of the tenuro if wa 
had not the terms of the grant itself in evi- 
dence. We have those terms before us in the 
judgment of Mr. Ferrar and if our interprete- 
tion of those terms is that the defendant's 
ancestor, Binda Bakhsh Singh, got nothing 
more than the right of occupation of the lands 
in suit for a term of 30 years on payment of 
the rent fixed in the judgment or the altered 
rent that may be fixed afterwards, it is 
obvious tbat we cannot deviate from that 
interpretation because of the construction 
which the ministerial staff placed o on the judg- 
ment of Mr. Ferrar, 


In the case of Secretary of State po India 
in Council v. Srinivasa Chariar (16), Sir 
Lawrence Jenkins, in delivering the judgment 
of the Privy Council, observed :—’ But then 
it is urged that subsequent events show that 
the shrotr iyadars acquired in one way or an- 
other an interest in the land of the Village that 
entitled them to work the quarries without 
any obligation to make any payment to the 
Government. In support of this argument 
their Lordships’ attention has been drawn to 
many matters and in particular to the title- 
deeds of the ‘ʻA’ series of exhibits, the extract 
from the inam register (Exhibit J), the regula- 
tions, acts and standing orders relating to inams 
and a land-acquisition proceeding. Had these 
materials stood alone they might well have 
been urged as suggesting an inference that the 
original grant was in terms that supported the 
plaintiffs’ claim as to what passed under it, But 
in the clearer light afforded by Ext, 1 they lose 
their evidentiary value and leave the terms as 
shown by that exhibit in no degree obscured.” 
We must therefore determine the intention of 
Mr. Ferrars judgment primarily from the 
language used in that judgment and also by 
means of the surrounding circumstances, The 
surrounding circumstances were that the claim 
of Binda Bakhsh Singh for a sub-settlement 
was negatived by the Settlement Officer and 
the decree which he gave was entirely based 
upon a concession made by the talugdar’s 

(16) 60 Ind. Cas. 280; 48 I. A. 56; 40 M. L. J. 
262 ; (1921) M. W. N. 111 ; 29 M. L. ®. ‘181; 19 A. L 


J. 201 ; 33 0. L. J. 280 ; 18 L. W. 599; 44 Me 421 ; 26 
0. W. N. 818 ; 3 U. P. L R (P. G.) 43 (P. 0), 
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agent. The statement of the agent if it 
was recorded anywhere outside the judgment 
is not before us. In the opening portion of 
the judgment however we find, “But defendant 
has expressed his willingness to give plaintiff 
a leaso for 30 years at a fixed rate.” Then 
again we find “Defendant said he would give 
a 30 years’ lease on Rs, 301.” These words 
are absolutely clear and mean nothing less 
than a right of oceupation or enjoyment fora 
term of 30 years. In the decretal part of the 
judgment cccurs the following passage :— 
“The Court accordingly decrees a lease for 30 
years for 168 bighas 19 biswas 9 dhurs two 
mahua trees and a mango tree at Rs, 291 por 
annum, Rent to be adjusted when new mal- 
guzari is declared.” (Exhibit I). When the 
matter went in appeal to the Commissioner of 
Rae Bareli that officer observed: “Appellant 
could nob geb under the existing law more 
than he has got. He is unwise to appeal and 
to give the respondent opportunity to draw 
back and plead that his offer of amicable 
adjustment has been rejected.” (Exhibit 8), 
The Financial Commissioner in his judgment 
of the 2nd March 1869 said “by the consent 
of the talugdar the Court of first instance 
decreed him (the appellant)a lease for 80 
years of the land in his possession at Rs. 291 
per annum.” (Exhibit 5). 


It is urged on behalf of the defendant- 
respondent that the decree in effect grants 
him an estate of inheritance less the right of 
alienation. That why he should not have 
that right is not shown, to use the language 
of Lord Atkinson in the case of Maheshar Par- 
shad v. Muhammad Ewaz Ali Khan (4), As 
we have pointed out above, the decree was a 
result of a concession on the part of the falug- 
dar and if we were to construe it as giving 
the defendant a heritable interest in the lands 
in suit such an interest will carry with it all 
the benefits which he would have had if he 
had succeeded in his claim for sub-settlement. 
The revenue settlement was to fall within the 
term of 380 years, that is, five years 
before the expiry of 30 years, The 
settlement as a matter of fact commenced in 
1893. We find that the Government revenue 
at the time of Mr. Ferrars judgment was 
Rs. 168-4-0 (Exhibit 1) but it rose to Rs. 
177 om the revision of the settlement 
in 1892 (Hxhibit 7). It was therefore natural 

1 O—100 


to provide in the decree for a readjustment 
of the rent in proportion to the revenue at 
the next settlement and we have shown that 
such a readjustment did take place in Novem- 
ber 1895. The defendant's contention is that 
the period of 80 years was fixed for the pur- 
pose of determining the rent to be paid by him 
to the plaintiff. We do not agree with this 
contention. We have seen that the amount 
of rent was altered in view of the enhancement 
of the revenue and that was done 6 to 3 years 
before the expiry of the 30 years, 

The defendant's pleader pressed on us a 
recent decision of their Lordships of the Privy 
Council in the case of Prithipal Singh v. 
Ganesh Din Singh (17) and argued that as his 
client has been recognised for a long period 
of time as having a heritable and non- 
transferable interest in the lands in 
suit this Court should affirm such an 
interest. That decision was on an appeal 
from a decree of this Court. We have perused 
the judgment of this Court and find that the 
decision which was affirmed by their Lordships 
of the Privy Council proceeded on the 
ground that the defendant in that case had 
acquired the status of an under-proprietor 
by adverse possession, No such question 
arisesin the case before us, We are, therefore, 
of opinion that the tenure decreed to Binda 
Bakhsh Singh, the ancestor of the defendant, 
by the decree of the 9th September 1868 
was only a lease-hold for a term of 30 years 
from the date of the decree. 

We allow the appeal, modify the decree of 
the lower Court and grant the plaintiff a 
declaration that the defendant is not the 
under-proprietor of the lands in suit. As 
regards the other part of the declaration, wa 
affirm the decree of the lower Court. In 
respeot of the costs, we are of opinion that in 
the circumstances of this case each party 
should bear its own costs in both the Courts, 


N. H. Appeal partly allowed. 


(17) T1 Ind. Cas. 641; 250. 6,396: 44 M. L. Je 
29 ; (1922) A.I. R. (P. C.) 383; 370, L. 5.919 ; 9 
O. L. J. 649; 32 M. E. T. 109; 90. and AL. R. 
(P. 0) 541 ; 18 L. W. 41 (P. 0). 
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PATNA HIGH COURT. 


APPEALS FROM ORIGINAL ORDERS 
Nos. 68 AND 74 oF 1923, 


January 4, 1924, 


Present :~-Mr, Justico Jwala Prasad and 
Mr, Justice Kulwant Sahay. 


M. A. No. 68. 


SOMAR SINGH AND oTHERS— 
PETITIONERS—APPELLANTS 
versus 


Musammat PREMDEI AND OTHERS— 
OPPOSITH-PARTY —RESPONDENTS, 


M. A. No. 74. 


PHAREY SINGH AND oTHERS— 
JUDGMENT-DEBTORS—-APPELLANTS 
Versus 


Musammat PREMDEI KUER AND 
OTHERS —DECREE-HOLDERS—-RESPONDENTS, 


Limitation Act (IX of a Sch. I, Art. 182 (2)— 
Civil Procedure Code (Act V af 1908), O, XLI, r. 83— 
Decrea against several sets of defendanis—Appeal by 
one set--Dismissal of entire suti—Appeal to His 
Majesty-in-CouncilRestoration of decree of Trial 
Court—Hascution—Decree, whether barred against 
defendants who did not appeal. 


Rule $8 of O. ALI of the Oivil Procedure Code 
enables an Appellate Court to deal with the entire 
deoree, although the appeal may be as toa part of the 
decree, and also to give directions in favour of parties 
who have actually not filed any appeal or objection. 
In this way, in an appeal from a part of the decree by 
some of the parties the entire deorea becomes the 
subject matter of the appeal. 


Clause 2 of Article 182 of Schedule I to the Limita- 
tion Act, applies where there has been an appeal 
from a part or whole of the deores, or when some 
only of the parties to the suit have brought the 
appeal. 

Plaintiffs obtained a deorea for contribution against 
three sets of defendants, which proceeded upon a 
common foundation, but specified the liability of each 
seb of defendants. Defendant No. 1 appealed against 
the decree and plaintiffs filed oross-objections. Defen- 
dants Nos. 2 and 3, were impleaded as respondents. 
The High Court dismissed the plaintiffs’ suit da toto. 
Plaintifis appealed to His Majesty in Council, and the 
latter restored the deoree of the Trial Court. When 
plaintifis sought to execute the Order-in-Council, 
Defendants Nos. 2and 3 objected that as against 
them the georee of the Trial Gourt had become barred 
by time,inasmuch as they had never appealed against 
it, and as the Order-in-Council merely restored the 
deoree of the Trial Court, if could not be executed 
against them; 
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Hold, (1) that the Courts in India were bound to 
oarry out the directions contained in the Order-in- 
Council and could not go behind it; 


(2) thaton the appeal of defendant No. 1 the 
entire decreas was before the High Court and it had 
jurisdiction under O XLI, r- 33 of the Oivil Proce- 
dure Code to dismiss the entire suit of the plaintiffs ; 


(8) that before the Ordoer-in-Counoil was passed 
there was nothing which the plaintiffs could execute 
and their application was not, therefore, barred. 


Case-Law discussed. ° 


Appeals from an order of the Subordinate. 
Judge, Second Court, Patina, dated the 10th 
March 1923, 


Messrs. Hasan Imam, K. Roy, and Mr. 
8. Dayal, for the Appellants. 


Messrs. K. P. Jayaswal and B. O. Sinha, 
for the Respondents. . 


JUDGMENT. 


Jwala Prasad, J.-—Miscellaneous Appeal 
No. 68 is by defendants Nos. 2 and 5 to 8; 
and Miscellaneous Appeal No. 74 is by defend- 
ants Nos. 4, 9 to 11. The defendants Nos, 1 
and 8 are not parties bo these appeals, 


The respondents obtained a decree against 
the aforesaid 11 defendants in a suit for con- 
tribution. The decree was passed on the 
6th May 1910 for Rs. 10,672-2-0 on 
account of principal and Rs, 1,104-12-0 on 
account of interest, making a total of 
Rs, 11,776-14-0. The liabilities of the defend- 
ants were split up and incorporated in the 
decree, by an order amending the decree, dated 
the 30th July 1910. The defendants Nos, 1 
and 3 were made liable for Rs, 3,925-10-4; 
defendants Nos. 2 and 5 to 8 for Ris,3,925-10-4 
and defendants Nos. 4 and 9 to 11 for 
Rs. 3,925-10-4, 


Against this decree the defendants Nos. 1 and 
8 appealed to the High Court of Caloutta on the 
19th December 1910, The plaintiffs and the 
remaining defendants, who are appellants be- 
fore us, wereimpleaded as respondents in that 
appeal. The plaintiffs preferred a crose-objec- 
tion against the part of the decree whereby 
their claim was reduced. They had claimed 
Rs, 15,960-6-9 on account of principal and 
interest ; their claim was reduced by about 
Rs, 5,000, more or less. The High Court of 


Von, 19) 
SOMAR SINGH v. PREMDEI 


Calcutta by its judgment, dated the 19th Jan- 
uary 1915, dismissed the entire claim of the 
plaintiffs, their cross-appeal also failed. 


The parties to the litigation both the plaint- 
iffs and the defendants were members of a 
joint Mitakshara family, and the claim of the 
plaintiffs was more or less based upon an 
Ekrarnamah, dated the 13th August 1907, 
whereby the rights of the plaintiffs and the 
defendants, or their respective predecessors 
as between themselves were settled. The High 
Coturt held that the claim of the plaintiffs to 
contribution was hopelessly barred and that 
the plaintiffs failed to show that the monies 
borrowed from Ganga Prasad, which were 
the subject-matter of the litigation, were used 
to pay off the joint debts, The plaintiffs ap- 
pealed to His Majesty-in-Council, and the 
decision of the High Court was set aside by 
the order of His Majesty-in-Council, dated the 
Q1st December 1920, The operative portion 
of that order runs as follows :— 


“(1) that this appeal ought to be allowed, 
the decree of the High Court of Judicature 
at Fort William in Bengal, dated the 19th 
day of January 1915 set aside without costs 
and the decree of the Court of the -Subordi- 
nate Judge of Patna, dated the 6th day of 
May 1910 restored and (2) that there 
ought to be no costs of this appeal.” 


On the 27th April 1921, the High Court 
directed the aforesaid decree of His Majesty- 
in-Counsil to be sent down to the lower Court 
for execution, Thereupon the deeree-holder 
on the 3rd August 1922 presented an applica- 
tion in the Court of the Subordinate Judge of 
Patna for executing the said decree of Eis 
Majesty-in-Council against all the defendants, 


There were three sets of objections filed 
against the execution of the dearee by the afore- 
said three sets of judgment-debtors respect- 
ively, These objections were overruled by the 
Subordinate Judge by his order, dated the 10th 
March 1923. The defendants Nos. 1 and 3 
have not challenged the order of the Subor- 
dinate Judge. The other sets of defendants 
have come to this Court in appeal, Their 
petition in the Court below raised various 
objections; but in the present case we are 
concerned only with one objection of theirs, 
namely, that the execution of the decree in 
question is barred by limitation, This objec- 
tion is common to both the appeals, and 
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consequently one judgment will be sufficient 
to dispose of both of them, 


The objection is a short one, Itis said 
that the decree of the Subordinate Judge was 
passed on the 6th May 1910, declaring 
separate liabilities of these appellants in the 
two cases, viz, Rs, 3,925-10-4 to be paid to 
the plaintiff by each set of defendants ; that 
these sets of defendants had not preferred any 
appeal to the High Court and the separate 
decrees against them embodied in one desree 
of the Court below became final; that the 
execution of the portions of the decree against 
these sets of defendants should have been 
levied within three years of the 6thof May 
1910, the date of the decree; and that no 
execution was levied nor was any step taken 
to advance execution of the deoree against 
these appellants, Heneeit is urged that the 
decree against them became barred by lapse 
of time long before the 19th July 1915 when 
the High Court dismissed the plaintiff's claim 
and that the order of His Majesty-in-Council 
simply restores the decree of the Subordinate 
Judge and the execution is virtually in respect 
of the decree passed by the Subordinate Judge 
and the effect of the order of His Majesty-in- 
Council is to revive the decree which, as sta- 
ted above, was long before barred. Now it 
has not been disputed in this Court that the 
respondents are executing only the order 
of His Majesty-in-Council and that that order 
fastens the liability of the claim of the 
plaintiff on all thedefendants including the 
appellants before us; but it is said that it 
could not have been contemplated nor could 
it be the result of the order of His Majesty- 
in-Council to revive the decree of the Subor- 
dinate Judge which was barred as against 
these defendants, the appellants before us. Tt 
appears fo me that we are not competent, nor 
was the Subordinate Judge competent who 
was executing the decree in question, to go 
behind the order passed by His Majosty-in- 
Council. That order may be right or wrong ; 
but we have to take itas it is, and the only 
duty of the Courts in India is to give effect to 
the order in question and, as stated in the 
concluding portion of the order, to punctually 
observe, obey and carry the same into exccu- 
tion, The grievance of the appell&nts, if any, 
could be rectified by His Majesty-in-Council 
alone, and the remedy as recommended in the 
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_ ease of Premlall Mullick v. Sumbhoonath Roy 
(1), was to approach His Majesty-in-Gouncil 
and to get the mistake, if any, rectified. This 
course has not been so far adopted, and 
the order of His Majesty-in-Council remains 
unimpeachable, The appellants were implend- 
ed as respondents in the! appeal before His 
Majesty-in-Council and it was their duty to 
urge before His Majesty-in-Counail to absolve 
them from the liability of tho decree of the 
Subordinate Judge upon the ground that it 
was barred by limitation. That decree was 
ehallenged in appeal by defendants Nos, 1 and 
8: in that appeal the present appellants were 
also impleaded as parties and were made 
respondents. The plaintiffs preferred cross- 
objection to the decree and prayed that 
the entire claim should have been dec- 
reed against all the defendants and that 
the Subordinate Judge was wrong in mo- 
difying the claim and reducing the same, 
In this way the whole suit of the plaintiffs 
was involved in the appeal. The plaint- 
iffs did not accept the decree of the Sub- 
ordinate Judge as a final decree and, therefore, 
were not bound toenforce it, They wanted 
their whole claim and until that was deter- 
mined in the appeal in the High Court of Cal- 
cutta they were not at all required to execute 
the decree in question. 

I havo already briefly set out the scope 
of the suit and the point involved in 
the appeal in the High Court. The entire 
suit was based upon an Hkrarnamah or 
cortain dealings which the plaintiffs alleged 
were binding upon all the defendants as mem- 
bers of a joint Mitakshara family. The found- 
ation of the liability of the defendants was com- 
mon, though the extent of their liability might 
have been different, and in the appeal the 
foundation of the plaintiif’s claim was involved, 
That was the scope of the appeal, and the 
result confirms the view, for upon the hearing 
of the appeal their Lordships of the Calcutta 
High Court did not confine themselves to the 
decree passed against defendants Nos. 1 and 
8, but dismissed the entire claim of the plaint- 
iffe. This, to my mind, arose upon the par- 
ticular facts of the case and upon the appeal 
and the cross appeal before the High Court 
and upon the fact that all the contending 


(1) 22 0.960 at pp. 971, 972; 11 Ind, Deo. (N. 8.). 
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parties were before the Court either as 
appellants or as respondents, Therefore, 
as a matter of fact, fhe whole decree 
was before the Court and the finality 
of if was not determined until the appeal 
was disposed of. Apart from this, the 
High Court had full seizin of the 
appeal, and under O. XLI, r. 33 of the 
Civil Procedure Codeit had full power to 
pass such decree, in favour of all or any 
of the respondents or parties whether 
they were actually before the Court or nòt, 
as the justice of the case required. This 
provision in the Code is new, but it has given 
effect to the principles from time to time 
enunciated by learned Judges in dealing with 
cases that came before them: where theyfound 
that it was their incumbent duty as a Court 
of Appeal to do full justice to the case and to 
the parties involved in the case whether all 
of them were before the Court or not. There- 
tore the plaintiffs were not required to execute 
the decree before it became final: in other 
words, before the appeal in the High Court 
was determined. After the High Court of 
Caloutta dismissed the appeal, the plaintiffs 
had no decree in their favour to execute until 
His Majesty in-Counoil upheld their claim. 


The learned Counsel on behalf of the appel- 
lants has cited a number of authorities in 
support of the provision that the Subordi- 
nate Judge's decree against the present appel- 
lants could be executed in as much as their 
liabilities under the decree were specified : 
Ganga Kuar v. Kesar Kuar (2), Mashiat-un- 
nissa V. Rani (8), Raghunath Pershad v. Abdul 
Hye (4), Ohristiana Benshawn v. Benarasi Pro- 
shad (5), and Dhirendra Nath Sarkar v, 
Nischintapur Company (6). 


The earliest case of Allahabad was Mas- 
hiatn-un-nissa v. Rani, (8) in which two 
learned Judges (Brodhurst and Mahmood, JJ.) 
took a different view. The other case re- 
ported in (Ganga Kuar v. Kesar Kuar) (2) was 
decision by Knox, J. who, while he felt that 
there was a sharp difference of opinion upon 


(2) 1A. 0.0.4 
(3) 13 et re W. N. 
S) 1 (F 
(4) ao 26 ; 7 Ind. Deo. (N. 8.) 13, 
(5) 23 Ind. Cas. 685; 19 0. W. N. 287. 
wf 36 Ind. Cae. 898 ; 22 C. W. N. 192 ; 26 0. L. J. 
8. 


(1890) 207 ; 7 Ind. Deo, (N. 
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the question thought that he was bound by 
the decision in Mashiat-uwn nissa v. Rani (3). He 
does not give any reason of his own fo support 
his view. On the other hand, a Division 
Bench of the same Court in Badi-un-Nissa v. 
Shamsuddin (7), distinguished those oases 
upon the ground that all the parties were not 
impleaded in the appeal in those cases, Sir 
John Edge, C. J., referring to those cases says 
“ but in these cases all the parties to the suit 
were not parties to the “ various appeals from 
the Yeoree in the suit.” In the case decided by 
Edge, O. J, the decree passed in Sir John 
favour of the plaintiff in respect of the pre- 
emption with respect to two of the villages 
were no longer involved in the subsequent 
appeals up to the High Court by the plaint- 
iff with respect to bwo other villages, yet it 
was held that the execution to enforce the 
decree with respect to the frst two villages 
was not barred, inasmuch as the decree did 
not become final until the appellate decree of 
the High Court was passed, This case is indis- 
tinguishable from the present one and the 
learned Counsel for the appellants concedes 
that, The case of Raghunath Pershad v, Abdul 
Hye (4), was distinguished, if not over-ruled, 
in the Full Bench case of Gopal Chunder 
Manna v. Gosain Das Kalay (8), The case of 
Christiana Benshawn v. Benarast Proshad (5), 
was similarly distinguished in Satish Chandra 
Chaudhuri v. Girish Chandra Chakravarty (9). 

The case of Kristnama Chariar v. Mang- 
ammal (10), dealt with all the cases and upon a 
review of them and of the law on the subject 
distinctly came to the conclusion that a decree 
is not barred even with respect to the portion 
against which no appeal had been preferred 
until the appeal against the other portion of 
the decree is finally determined. 


The Full Bench cases of Gopal Chundar 
Manna v. Gosain Das Kalay (8), and 
Kristnama Chariar v. Mangammal (10), were 
based under Article 179 of the old Limitation 
Act but shortly before the present Limitation 
Act was passed in 1908, and most of the 
reasonings advanced there would seem to 
anticipate the law as at present stands em- 

(T) 17A. 103; A. W. N. (1895) 20; 8 Ind. Deo. 
(N. 8 ) 391. 

ae 25 G. 594 ; 2 0. W. N. 556; 143 Ind. Deo, (N. 


“(9) 60 Ind. Ons. 915 ; 470. 813, 
(10) 26 M. gt. 
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bodied in the new Code of Civil Procedure 
and the Limitation Act both of which were 
passed in the year 1908. Rule 33 of O. XLI 
of the new Code, as observed above, 
enables the Appellate Court to deal with the 
entire decree although the appeal may be as 
fo a parb of the deeree, and also to 
give direction in favour of parties who have 
actually not filed any appeal or objection, 
In this way under the present Code oi 
Civil Procedure in an appeal from a 
part of the decree by some of the parties 
the entire decree becomes the subject-matter 
of the appeal. Article 182, clause (2) “the 
date of the final decree or order of the Appel- 
late Court, or the withdrawal of the appeal ” 
would seem to apply where there has been an 
appeal from a part or whole of the decree, or 
only when some of the parties to the suit 
have brought the appeal, It does not in any 
way qualify or restriet the final decree or 
order as is sought for by the appellants, 
The case of Ranjit Prasad Tewari v. Ramja- 
tan Pandey (11) will to some extent also 
support the view. 


Tt would thus appear that the plaintiff’s 
right to execute the decree is nob at all barred. 


The view taken by the learned Subordinate 
Judge is therefore correct, and we dismiss the 
appeals with costs. 


Kulwant Sahay, J.—~I agree. 
Z. K. Appeals dismissed. 


(11) 37 Ind. Oas. 538; 1 P, L, W. 187; (1917) 
Pat. 118. 
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COMMISSIONER OF INCOME-TAX, MADRAS V. CHIDAMBARAM OHETTIAR 


MADRAS HIGH COURT, 
REFERRED CASE No, 4 oF 19238, 
September 26, 1923. 


Present:—Sir Walter Salis Schwabe, 
K.C., Chief Justice, and Mr, Justice Waller. 


D. N. STRATHIE, Esq. M.A, 1.0.5, 
COMMISSIONER OF INCOME-TAX, 
MADRAS—REFERRING OFFICER 
VETSUS 


M. S, S. CHIDAMBARAM CHETTIAR 
AND ANOTHER-— ASSESSER, 


Income-Lax Act of 1999), 8. 68, proviso 2 as 
amended by Income-Taw Act, 1928— Assessment toSuper- 
taw for 1921-22 whether can be made in 1922-23— Real 
income liable to Super-taa—Income-LTam Act (VII of 
1918) s. 19, scope 0f— 


Under the Second Proviso to section 68 of 
the Income-Tax Act, 1922 as amended by section 
3 of the Income-Tax Amendment Act 1928; 
assessments to super-tax for 1921-22 on the 
income of 1921-22 can be made im 1922.23 
under the heading of adjustment in cases in 
which, during provisional assessmens proceedings, it 
was found that the assessee’s income was below the 
taxable amount for purposes of super-tax, but the 
real income is ultimately found in proceedings under 
section 68 of Income Tax Aot of 1922 ag amended by 
section 3 of the Act of 1923 to be large enough to be 
assessed to supar-tax. 


Under section 19 of Aot VII of 1918, if the total‘in- 
come actually received has been ascertained by the 
Collector, the Collector is to compute the income-tax 
and super-tax which would have been payable if in- 
come-tax and super-tax had been levied in the pre- 
vious year with reference to the true amount of the 
income so ascertained ; and then the difference bet- 
ween the sums so computed and the aggregate of the 
sums already paid by the assessee for the previous 
year ought to be paid by or refunded to the assessees 
as the case may be. The sum that should have been 
paid for super-tax in the preceding year, if the right 
figure had been before the Collector, is computed and 
from that is deducted any sum that has already been 
paid for super-tax. If no sum bas been paid for super- 
tax, then there is no deduction to be made. 


Case stated whether under the 2nd Proviso 
to section 68 of the Income-Tax Act, 1922 as 
amended by section 3 of the Income-Tax 
Amendment Act, 1923, assessments to super- 
tax for 1821-1922 on the income of 1921-1922 
can be made in 1922-1928 under the heading 


of adjustment in cages in which, during provi-. 


sional assessment proceedings, it was found 
that the assessee’s income was below the 
taxable amount for purpose of super-tax, but 
the real income is ultimately foundin proceed- 
ings under section 68 of Income-Tax Act of 
1922 as amended by section 3 of the Act of 
1923 to be large enough to be assessed to 
super tax, 

The Government Pleader, for the Referring 
Officer. 

Mr, M. Subbaroya Aiyar, for the Assessee, 


JUDGMENT, 


Schwabe, C.J.—In this case the assessea 
made a return for income tax and super-tax 
purposes in the beginning of the year 
1921-1922, At first, he was assess- 
ed both to income-tax and  super-tasx, 
bub he satisfied the authorities that the 
figure that they had taken was too large, 
and they reduced the assessment down to an 
amount which would involve the payment of 
income-tax only, that is to say, below the 
minimum super-fax amount. Under the sehe- 
me of Income-tax and super-tax then in force, 
to be found in Act VII of 1918, the Amending 
Acts and the Super-tax Act of 19.0, for both 
income-tax and super-tax there was an 
adjustment at the end of the year; so that, if 
the anticipated income which was based on 
the preceding year’s income and was the 
basis of the preliminary original assessment 
was found by the result of the year’s trading to 
be wrong—either 'too large or too small—the 
matter was adjusted by returning any amount 
overpaid or demanding any amount under- 
paid. By the Income-Tax Act of 1922, this 
system was abolished for the future; 
it adopted the system of making an as- 
sessment on the preceding years actual 
income and treating that asthe bypothetical 
income for the year of assessment—one which 
could not, as a general rule, be altered. The 
result of that was that, for the year 1921-1922, 
there would still have to be the adjustment at 
the end of the year soas to arrive at the 
proper income-tax for that year and that 
the final figure arrived at as the final income 
for that year would also afford a basis for the 
hypothetical income of the next year. As 
this principle of adjusting referred to above 
was to be abolished, the old Acta were repeal- 
ed; but provision was made for the transi- 
tion year 1921-1922 by preserving cortain 
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seations of the Old Act for that purpose and 
that purpose only. The provision is found in 
section 68 of the 1999 Act as amended by 
Act XV of 1923 the amendment being made 
so that it might be clear that it was intended 
tbat the provisos to section 68, keeping alive 
certain sections of the old Act for the purposes 
of assessment for the year ending the 31st 
March 1922, should apply to super-tax as 
well as income-tax, 

It is argued that notwithstanding all these 
précautions, what Las happened is this that 
anyone, who having made a return was assess- 
ed for a sum less than the minimum on which 
super-tax is payable and, therefore, was nei- 
ther asked for nor paid super-tax, although in 
faob, it was subsequently discovered that the 
income for that year had been such as to go 
over the minimum, can escape super-tax alto- 
gether. Looking at section, 19 of the Act VII 
of 1918, so far from that being the oase, 
in my judgment, it is quite plain that the con- 
trary was intended, The section has a per- 
fectly clear meaning and it is that, if the 
total income actually received has been asoer- 
tained by the Collector, the Collector is to 
compute fhe income-tax and super-tax which 
would have been payable if income-tax 
and super-bax had been levied in the previous 
year with reference to the true amount 
of the income so ascertained; and then 
the difference between the sum so com- 
puted and the aggregate of the sums already 
paid by the assessea for the previous year 
ought to be paid by or refunded to the asses- 
sees a8 the case may be. That seams to give 
an easy sum to be worked out. The sum that 
should have been paid for super-tax in the 
preceding year, if the right figure had been 
before the Collector, is computed, and from 
that is deducted any sum that has already 
been paid for super-tax. If no sum has been 
paid for super-tax then there is no deduction 
fo be made. That is the perfectly plain 
meaning of the section and I see no reason 
whatever for the suggestion that we have to 
sirain the meaning of that section and read it 
as though there were a proviso to it, viz. 
"provided always that, if no super-tax or 
income-tax had been demanded or paid for 
the previous year on the provisional assess- 
mont then nothing shall be payable for the 
year of assessment.” It was argued that 


before the coming into operation of the Act of’ 
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1922, by reason of the suggested interpreta- 
tion of section 19, the Crown had to have 
recourse, in cases where there had been no 
provision for super-tax, fo section 25 under 
which the assessee could be made to pay. 
But it is said that section 25 having been 
repealed by the Income-tax Act of 1922, that 
remedy for the Crown is gone. In my judg- 
ment, that ‘contention also is gone because 
section 25 of the Act of 1918 has now been 
re-enacted by section 34 of the Act of 19292, 
and section 34 in words applies not only to 
the present and future but to the past. Ib 
says if for any reason the income chargeable 
to income-tax has escaped assessment in any 
year or has been assessed at too low a rate 
the Income-tax Officer can at any time within 
the year take the necessary steps. It follows, 
in my judgment, that even if the assessee 
could escape under section 19, he would not 
escapa under section 34. 


The answer to the question raferred to us 
is in the affirmative. The assessee will pay 
the costs of this reference. 


Waller, J—I agree and have nothing to 
add. 

Y.N. V. 

K, 8. D. 


Reference answered in 
the affirmative. 


OUDH JUDICIAL COMMISSIONER’S 
,COURT. 


EXECUTION DECREE APPEAL No. 39 of 1923, 
January 10, 1924, 
Present :—Mr. Daniels, J. O. 


Mt, TAMWANTI KUNWAR—JUDGMENT- 
DEBTOR—-APPELLANT 
VErsus 


Mt. MOHAN DEI—-Decren-HotpER— 
RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. XXI, r. 2 
—Haxecution of decree—Certification of payment, after 
decree has become barred, whether revives limitation. 


e 
No time is provided within which an application 
for certification of a payment must be made under 
O. XXI, r. 2 of the Civil Procedure Coda, but 
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such an application cannot be made after the period 
of limitation for exeoution has expired. 


Bhajan Lal v. Chheda Lal, 24 Ind. Cas. 215; 12 
A. L. J. 825, relied on. 


The provision contained in 0. KAL r. 2 of the 
Civil Procedure Code is not intended fo enable a 
deoree-holder to revive a decree which has already 
beeome time-barred. 


An uncertified payment cannot be recognised for 
the purpose of saving limitation. 


Ram Sarup v. Jagan Nath Prasad, 16 Ind. Cas. 
523; 15 0. C. 284, followed. 


Appeal against the order of the District 
Judge, Sitapur, dated the 4th May 1923, up- 
holding the order of the Munsif, Sitapur, dated 
the 18th October 1922. 


Messrs. Bisheshar Nath and Bishambhar 
Nath, for the Appellant, 


Mr. H, K. Ghose, for the Respondent. 


JUDGMENT .—The question for decision 
in this appeal is whether it is open toa de- 
cree-holder to certify payment after the period 
of limitation for execution of the decree has 
expired. Inthe present case the decrea was 
passed on 10th April 1918, On 17th August 
1921, more than three years afterwards, the 
dectee-holder presented an application for exe- 
oution alleging two intermediate payments 
which would bring the case within limitation, 
On the same date he also presented a separate 
application asking that these payments might 
be certified. Both the Courts below have 
decided in favour of the decres-holder and the 
judgment-debtor appeals. It is quite true 
that no timeis provided within which an 
application for certification must be made, 
but I agree with the view taken by the 
Allahabad High Court in Bhajan Lal v. Chhe- 
da Lal (1), that such an application cannot be 
made after the period of limitation for execu- 
tion has expired. Ibis settled law that an 
unoertified payment cannot be recognised for 
the purpose of saving limitation. Ram Sarup 
y, Jagan Nath Prasad (2). If, therefore, the 
period of limitation is allowed to expire with- 
out any application for execution being made 
the decree becomes dead and no further 

e. 


(1) 24 Ind. Cas. 215 ; 13 A. L. J. 825. 
(2) 15 Ind. Oas. 523; 16 O. 0. 234. 
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execution proceedings can be taken. It was 
never the intention of’ O, XXI, r. 2 that a 
deeree-holder should be able by a subsequent 
application to revive a decree which has sl- 
ready becomes time barred. I agree with the 
view taken in the Allahabad case above refer- 
red to and I accordingly allow the appeal and 
setting aside the decrees of the Courts below 
dismiss the execution proceeding as time- 
barred. As it appears from the proceeding of 
the Court below, that the payments had in 
fact been made, though they had not been 
certified, the parties will bear their own costs 
in all Courts, 


Z. Ke Appeal allowed. 


MADRAS HIGH COURT, 


APPEAL AGAINST ORDER 
No, 75 oF 1922, 


`- November 20, 1923, 


Present :—Mr. Justice Krishnan and 
Mr. Justice Waller, 


PONNUSWAMY IYER AND OTHERS—~ 
PLAINTIFFS —APPELLANTS 
VETSUS 
DAMODAR HUNSRAJ—DEFENDANT— 
RESPONDENT. 


Civil Procedure Code (Act V of 1908), 8. 20 (c)—Sale 
of goods—-Payment by hundis—Overpayment, suit to 
recover— Place of suing—Caus¢ of action, where 
arises— Negotiation of hundi, meaning of. 


Plaintiffs, a firm of merchants at Madras, carried 
on business with the defendant firm at Caloutta. 
The Calcutta firm under the orders of the Madras 
firm, sent goods to various places in the Madras 
Presidency. The arrangement us regards payment 
was that the money was to be paid either in cash in 
Calcutta or by kundies drawn by defendants in 
Caloutta on the plaintifis’ firm in Madras. The pay- 
ments were made only on the delivery of the 
Railway Receipts which were to be attachad to the 
Hundies and presented to plaintifis firm along with 
the Hundies. In a suit by the plaintiffs’ firm against 
the defendant firm instituted in the City Civil Court, 
Madras, for refund of certain overpayments made to 
the defendant firm, the defendant firm pleaded that 
ie Court at Madras had no jurisdiction to entertain 
the sult : 


Held, that æ part of the cause of action must be 
held to have arisen in Madras both as regards the 
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payment on the hundis and the presentation of 
Railway Receipts, which was a necessary condition to 
be performed before demand for money could ba 
made of the Madras firm, and the City Civil Court 
had, therefore, jurisdiction to entertain the suit 
under secttion 20 (c) of the Civil Procedure Code. 


When a firm outside Madras draws hundis on a 
firm in Madras which under the contract, the Madras 
firm has to honour and pay when presented to them 
in Madras, the payment cannot be considered to be 
made when the hundi is negotiated by tho firm out- 
side Madras but only when the payment is actually 
made by the firm in Madras on the kundi. 


Negotiation of the kundi is only a provisional 
method of realising money from persons who are will- 
ing to accept the kundi for a small profit and to take 
the trouble of presenting the hundi to the drawee and 
recovering the money from him. If the kundi is dis - 
honoured the endorsee will of courae, have recourse to 
the drawer of the hundi who had endorsed it over to 
him, so thatthe receiving of the money from an 
endorsee cannot be treated as payment towards the 
contract. The payment becomes complete only when 
the buyer actually makes payment on the hundi. 


Mylappa Chettiar v. Aga Mirza Mohamed Shirazce 

54 Ind. Cas, 550; 37 M. L. J. 719; 26 M. L. T, 604; 

. Motilal Pratabchand v. Surajmal Joharmal, 30 Bom. 
167 ; 6 Bom. L. R. 1088, distinguished. 


Appeal against the order of the City Civil 
Court, Madras, dated the 14th December 
1921 in O. S. No. 580 of 1°20, 


Mr, M. A. Thirunarayanachari, for the 
Appellants. 

Mr. N. Chandrasekara Iyer, for the Res- 
pondent. 


JUDGMENT .—Tbis is an appeal against 
the order of the learned City Civil Judge 
returning the plaint in O, 8. No. 530 of 1920 
on his file to be presented to the proper Court, 
The learned Judge held that no part of the 
cause of action arose within his jurisdiction 
and, therefore, passed that order. The suit 
was brought by the receivers on behalf of a 
firm in Madras called Kuppuswami Naidu and 
Company against the defendants, a firm carry- 
ing on business in Calcutta, for a certain sum 
of money which they claimed, had been over- 
paid to the defendants’ firm. Among the pleas 
raised by the defendants’ firm one was that the 
Court in Madras had no jurisdiction to try the 
suit and that the suit was properly triable 
only by the Court in Caloutta, where they 
carried on business and - where, according to 
them, the whole cause of action arose, 
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It is not denied that the defendants do not 
reside, or carry on business, or work for gain 
in Madras but the plaintiffs rely entirely for 
their contention tha the suit lies here on the 
ground that part of the cause of action arose 
within the jurisdiction of the Madras Court, 
Under section 20 (c) of the Code of Civil Pro- 
cedure a suit can be brought where the causa 
of action arises at least in part, and the ques- 
tion we have to decide is whether the cause of 
action in this suit has arisen ab leash in part 
in Madras. 


Kuppuswami Naidu and Co., had dealings 
with the Calcutta firm and the way in which 
the dealings were carried on was that, on the 
orders of Kuppuswami Naidu and Co., the Cal- 
cutta firm was to send goods by rail to several 
places all over the presidency named by the 
Madras Firm (plaintiffs). The contract was 
made in Calcutta ; but the arrangement as 
regards payment as stated by the defendants’ 
firm itself in their written statement was that 
the money was to be paid either in cash in 
Calcutta or by hundis drawn by defendants 
in Caleutta on the plaintiffs’ firm in Madras. 
The learned City Civil Judge held that this 
arrangement about payment was an arrange- 
ment which was tantamount fo payment in 
Calcutta itself; but we are unable to agree 
with the learned Judge on the point. When 
a firm outside Madras draws hundis on a firm 
in Madras which under the contract, the 
Madras firm has to honour and pay when 
presented to them in Madras, the payment 
cannot be considered to be made when 
the hundi is negotiated by the firm out- 
side Madras but only when the payment 
is actually made by the firm in Madras 
on the hundi. Negotiation of the hundi 
is only a provisional method of realising 
money from persons who are willing to accept 
the kundi for a small profit and to take the 
trouble of presenting the hundi to the drawee 
and recovering the money from him, If the 
hundi is dishonoured, the endorsee will, of 
course, have recourse to the drawer of the 
hundi who had endorsed it over to him so that 
the receiving of the money from an endorses 
cannot be treated as payment towards the con- 
trach. The payment becomes complete only 
when the buyer, in this case the “Madras 
firm, actually makes payment on that’ hundi, 
and such payment is clearly a payment made 
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in Madras. It is true that, in the first three 
instances, the money was actually paid by 
the Madras firm through an agent of theirs 
in Caleubta to the defendant: but that 
arrangement does not seem to have been 
persisted in and subsequent payments were 
all made by the system of the Calcutta firm 

| drawing hundis in their own favour and en- 
dorsing them to some hundi broker and 
obtaining money from him, that broker taking 
the trouble of presenting fhe hundis to the 
Madras firm and receiving payment. It may 
also be mentioned that one other arrangement 
about the payment was that payment was to 
be made only on the delivery of the railway 
receipts. These railway receipts were to be 
attached to the hundis and presented to 
Kuppuswami Naidu and Co., in Madras along 
with the hundis when payments of the hundis 
were demanded from them; so that the pro- 
sentation of the railway receipt in Madras 
was also a part of the performance cf the 
contract, and was a necessary condition to be 
performed before money could be demanded 
from the Madras firm, 


In these circumstances, it seems fo us clear 
that a part of the cause of action must be 
held to have arisen in Madras both as regards 
the presentation of the railway receipts and as 
regards the payment on hundis ; and it would 
follow that the City Civil Court had jurisdie- 
tion to try the suit, under section 20 (c) of 
the Civil Procedure Code. 

The learned Oity Civil Judge has relied upon 
a case reported in Mylappa Chettiar v. Aga 
Mirza Mohammad Shirazee (1) which he thinks 
is a case on all fours with the presenb one, 
but there is a fundamental difference between 
that ease and the present one which the 
learned Judge has overlooked. There, although 
payment was by kundis, the arrangement was 
that the kundi was to be drawn and presented 
to fhe National Bank of Mandalay along with 
the bill of lading taken in the name of the 
consignor himself ; it was to be endorsed over 
fo the branch of the National Bank ab 
Mandalay and handed over along with the 
hundi to them, they were fo make payment 
of the amount claimed on the consignor at 
Mandalay. The learned Judges find asa fact 
in that case that the National Bank was 


(1) 54 Ind. Oas. 650; 37 M.Ta d. 712; £6 M,L.P. 504. 
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merely acting as the agent of the Madras Bank 
who were themselves only the agents of the 
consignee at Negapatam and, when the bill of 
lading was endorsed over to the National 
Bank and received by that Bank and money 
was paid to meet the hundi drawn on the 
Bank, the fransaction was complete so far as 
the consignor was concerned as the National 
Bank was found to have been acting merely 
as agents of the Negapatam merchant. It 
was on that ground that the learned Judges 
in that case held that the payment shoul be 
taken to be one made in Mandalay and not in 
Negapatam and that, so far as payment was 
concerned, the cause of action did not arise in 
Negapatam, but in Mandalay. Hoere, as we 
have already stated, all that the 
Calcutta firm did was to draw the hundi on 
the Madras firm and discount ib in the 
manner usual among merchants with some ex» 
change bank or firm which took hundis 
on discount, without being freed from the 
liability of having fo repay tho money paid in 
case the hundi is dishonoured. The Calcutta 
firm was entitled to discount the kundi with 
whomsoever it pleased, There is no evidence 
that Nantaramdas Atmaramdas, the firm 
which actually negotiated these hundis for 
the Calcutta firm were acting as agents of 
the Madras merchants at all, This case is 
therefore, very clearly distinguishable from 
the case in Mylappa Chettiar v. Aga Mirza 
Mohammad Shirazee (1). 

The Bombay case referred to by the learn- 
ed Judge, Motilal Pratab Chand v. Surajmal 
Joharmat (2) is a case where the principles ara 
no doubt stated by Tyabji, J., but according to 
those principles if the payment has to be 
made at a particular place, part of the cause 
of action will arise there, 

It will be further noticed that the main 
claim in this suit is really for the amount that 
had been overpaid by Kuppuswamy Naidu 
and Co., to the defendant company, That 
payment was actually made in Madras, The 
hundi having been drawn for a larger sum 
than the Calcutta firm was entitled to draw it 
for was presented in Madras and to save it 
from being dishonoured the Madras firm paid 
the excess amount here in Madras, and it is 
mainly for that amount that the present suit is 
brought. i 

(2) 80 B. 167; 6 Bom, L. R. 1088, 
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It is, therefore, clear to us that the cause of 
action did arise in Madras and that the plaint 
should not have been returned for being pre- 
sented to another Court but that the learned 
Judge should have tried the suit himself, We, 
therefore, set aside the order of the learned 
Judge and direct him to take the plaint on fo 
his file and dispose ofthe case according to 
law. 


As regards costs the respondent will pay the 
appellants’ costs in this Court, All costs in 
the-lower Court will be disposed of by the 
City Civil Judge in his final judgment. 


VN V 
Z.K, 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 266 oF 1922. 
December 14, 1923. 


Present :—Mr, Justico Walsh and 
Mr. Justice Ryves. 


RAM PRASAD—PLAINTIFF—APPELLANT 
versus 


MAHABIR AND ANOTHER—DEFENDANTS— 
RESPONDENTS, 


Civil Procedure Code (dct Y of 1908), s.! 11—Res 
judicata between Co-Defendants—Deciston of question 
necessary to give relief to plaintiff. 


An adjudication which is necessary to give the 
proper relief to the plaintiff, is res judicata as bot- 
waen the co-defondants as well, provided there is a 
conflict of interest batwean the latter. 


Defendant brought a suit against the appellant for 
the determination of his title t o a house under a will, 
and in that suit it was finally decided by the High 
Court that the parties wore entitled to share equally 
in the house. A third party then brought asuit to 
have his rights under the will determinad,and the 
defendant and the plainlifi were both impleaded as 
defendants to the suit. The construction of the will 
was again put in issue and it was decided by the High 
Court that the house belonged to the third parby and 
to the plaintiff and that the defendant had no share 
in it. ‘lhe plaintiff then brought the present suit 
for a declaration that the decree of the High Court in 
the second suit was binding on the defendant and 
that he had no share in the house in dispute ; 
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Held, (1) that the question of the construction of 
the will was directly and substantially in issue in the 
second suit, and as the decision of that question was 
necessary in that suit in order to give the proper 
relief to the plaintiff, the decision was res judicata 
between the parties to the present suit who were co- 
defendants in the second suit; 


(2) that, therefore, the plaintiff's suit was entitled 
to sueceed, 


Appeal from the decree of the Subordinate 
Judge, Mirzapur, dated the 80th November 
1921, 


Dr. K.N. Katju, for the Appellant. 


Messrs, Jang Bahadur Lal, Shiva Prasad 
Sinha and Iqbal Ahmad, for the Respondents. 


JUDGMENT —This is a matter which is 
perfectly simple and straightforward, but 
which by a combination of circumstances has 
got into a slight tangle. The whole question 
turns upon the interpretation of a will, about 
which unfortunately there has been a differ- 
ence of opinion. But that question was finally 
and conclusively determined against the parties 
to this suit by a judgment of the Chief Justice 
and Mr. Justice Banerji on the 5th of Dece- 
mber 1919, In order to simplify this judgment 
we propose to call the parties merely appellant 
and respondents, The appellant and respon- 
dents to this appeal were entitled by a 
will of an ancestor dated the 10th of April 
1882 to a half share of a business. A 
controversy has arisen over the meaning of 
the will as to the house, The respondent 
brought a suit against the appellant to deter- 
mine that question, It reached the High 
Court insecond appeal and every Court was 
against the appellant, and if was decided by a 
single Judge of this Court in May 1916 that 
the house belonged to the partiasin equal 
shares, half and half. That decision was final 
and binding upon the parties for the time 
being, But when the respondent, who had 
been successful in that suit, started to enforce 
his rights in the execution court, the usual 
tertium quid appeared upon the scene in the 
character of a separated member of the joint 
family fo which the appellant had belonged, 
and he claimed unsuccessfully in the execution 
Court his half share in this property which 
had been joint aud bad been partitioned to 
him, That was a sorb of jus téti indepen- 
dently of any decision in the previous litigation, 
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If he was right, the decree in the previous 
litigation could only operate upon the balance 
which was left after his rights had been 
separated and given to him. Thereupon he 
brought a suit claiming his share of which he 
had been deprived in the execution court, and 
he made both the appellant and the respondent 
parties to that suit. In that suit the inter- 
pretation of the will undoubtedly came 
substantially into question. The suit could 
not .be decided without interpreting the will, 
and as you cannot interpret half a document, 
ib necessarily followed that the interpretation 
adopted in that suit would not only affect the 
rights of Sheo Prasad but also the rights inter 
se of the appellant and respondent who were 
then co-defendants. So that as regards the 
interpretation of the will, the following princi- 
ple of law, which nobody is *eoncerned to 
dispute, came into play. As regards co- 
defendants, adjudication which is necessary 
to give the proper relief to the plaintiff, is res 
judicata as between the co-defendants as well, 
provided there is a conflict of interest. In the 
end that suit also reached the High Court 
and Mr, Justice Ryves before whom the appeal 
in second appeal came, was of opinion that 
the interpretation of the willin the previous 
suit on appeal was erroneous, He referred it 
to two Judges. It ultimately came before the 
Chief Justice and Mr Justice Banerji who in 
the decree we have already referred to dated 
the 5th December 1919, held that the previous 
interpretation of the will was erroneous 
and that the house had been bequeathed to 
the appellant solely, the result of which was 
that the plaintiff in that suit was entitled 
to his share and the appellant to what was 
left. It was not necessary on that ocoa- 
sion to go into the consequences of the 
decree which was passed. It was a mat- 
ter which might be left, if the Court 
thought fit, to be dealt by arrangement bet- 
ween the parties themselves, or by any other 
Court which might have to interpert the 
effect of that decree. The High Court might 
on that occasion have given a declaration as 
between the two co-defendants as to their 
rights. It had in fact expressed those rights 
in so many words. It was not asked to do 
more. The parties were left to their existing 
rights. Those rights are not difficult to state, 
From the 68h December the appellant had 
bis bali share. Sheo Pargshad bad his half 
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share, The respondent was out in the cold. 
But inasmuch as the decree of the High Court 
of 1916 was not affected by the decree of the 
High Court of 1919, itremained pro tanto good 
and anything done under ib was pro tanto 
valid, Something had been done tinder it, 
The respondent had not slept upon his rights, 
He had done his best to enforce them as the 
result of his triumphant but temporary success 
in 1916, and he brought one suit for rent in 
1917, whieh ended in, a compromise, and 
even after December 1919 he applied to the 
execution court, namely in March 1921, to 
execute his decree, which, although he never 
ought to have obtained in the light of what 
the High Court had subsequently held, he 
still enjoyed as the result of the 1916 deci- 
sion, The Subordinate Judge who dealt with 
that execution proceeding took a perfectly 
right course. It was pointed out to him by 
the appellant before us that there wasa sub- 
sequent decision which showed that the res- 
pondant ‘ought not fo have recovered that 
decree. He declined to fall into the trap 
which was laid for him. His business was to 
execute the decree and to decide any legal 
grounds which might be raised in objection to 
its execution, and although in giving his reasons 
he indulged in certain dicta, which is the way 
of Judges who are unfortunately expected, 
even if not compelled, to give reasons for what 
they do, dicta which we are bound to say we 
should probably have expressed ourselves as 
one of our reasons for the order, with refer- 
enoe to the state of things created by the 
decision of the High Court, in substance -he 
expressed that the prior decision of the High 
Court was res judicata and binding upon the 
parties, and Mr. Jang Bahadur Lal on 
behalf of the present respondents, relies upon 
these dicta as amounting in themselves to res 
judicata binding upon the appellant before us. 
He might have appealed from the order of the 
execution court. He did not. Therefore, says 
Mr, Jang Bahadur Lal, everything which the 
Judge said in hig judgment is binding upon 
the appélilant for ever. But of course that is 
not so. The question of whether the previous 
proceedings were res judicata between the 
parties was not either directly or substan- 
tially in issue in the execution court. The 
later decision of the High Court differing from 
the prior decision, as we have already pointed 
out, left the existing deorees untouched, The 
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execution court had to execute such deorees in 
accordance with the law without regard to 
what any Judge might have said or done in 
some other suit which was not before it, 
But in the light of this somewhat incongruous 
state of things, namely, that a party who had 
been declared by the High Court to have no 
interest whatever in the property was still 
successfully exeouting decrees which gave him 
the profits thereof, it is not surprising that 
the appellant looked round to see how he 
could right the wrong, which if undoubtedly 
was, and he brought the present suit. For the 
moment we will pass by the criticisms which 
the respondents’ Gounsel, Mr. Jang Bahadur 
Lal bas based upon the form of the relief 
claimed. The substance of the matter is a 
suit to declare in his favour as against the 
respondents, with reference to this much 
debated point, the rights which had been es- 
tablished in his favour by the subsequent 
decision of the High Court, and he started 
upon that suit undoubtedly with the object of 
enforcing in his favour that decision and of 
doing so by means of the principle of res 
judicata which in his view under section 11 
of the Code made the decision of the 5th of 
December 1919 binding upon the respondents, 
In the decision of that question, which was 
really the only question in suit, the lower 
Courts have gone off the line... The question 
substantially and directly in issue in the prior 
litigation which ended in the decree of Decem- 
ber 1919, was, what were the rights of the 
parties in respect of the house under the will? 
The absence of Sheo Prasad from the first suit, 
and the facb that the second suit only 
related to half the house, are both irrelevant. 
The greater includes the less, and a decision 
as to the whole house, of course, includes 
a decision as to the half, and it was impossible 
to decide the issue in Sheo Prasad’s suit which 
ended in the decree of December 1919, with- 
out deciding the rights over the whole house, 
We come without hesitation to the conclusion 
that the decision with regard to the interpre- 
tation of the will, and, therefore, the devolution 
of the whole house, was substantially and 
directly in issue between the appellant and 
respondents as co-defendants in Sheo Prasad’s 
suit within the meaning of section 11, and 
that, therefore, both the lower Courts have 
come to a wrong decision and that the plaint- 
iff is entitled to succeed in this appeal and 
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substantially in the suit. We now come to 
the question as to the form of the relief. 
Mr. Jang Bahadur Lal with regard to this 
has taken a good point. The plaintiff claims 
that the decree in No, 455 of 1914 which has 
been wrongly passed may be cancelled. Put- 
ting this into plain English, itis asking the 
Munsif to cancel a decree of a single Judge of 
the High Court which, as we have already 
said, is dangerously near to contempt of court, 
and it is clear that the Munsif was not disposed 
to do it. Mr. Jang Bahadur Lal for the respon- 
dents now contends that he has not decided 
the issue at all, But in asking for this relief 
the plaintiff either by good luck or judgment 
happens to have putin the necessary words 
which entitle us to do justice in the case, He 
says that under the will, dated the 10th of 
April 1882 the defendants have got no right 
in the house known as Arhaiwala, That is 
really what he was trying to do, namely, to 
establish that the decree of the 5th of Decem- 
ber 1919 was binding upon the respondents, 
that the respondents had no right to the house, 
and that, therefore, he, the plaintiff, was entitl- 
ed to a declaration thai he was, and the fact 
that he putin an ancillary claim which it was 
impossible for the Cour’ to grant, does not in 
our view disentitle him fo what is obviously 
just and right in the ciroumstances as they 
now exist, Though it may be useless, we 
think it right to indicate to the parties our 
view of how matters should for good and all 
rest between them. The respondents are 
clearly entitled in our opinion to the fruits of 
what they have been able to recover as 
the result of the decision in their 
favour in 1916 without qualification, That 
is to say as regards any decision in execution 
proceedings taken even after the 5th of 
December 1919, the status quo is to continue, 
On the other hand as the result of this 
decision the plaintiff is not entitled in law to 
restitution of anything which he may have 
paid in the meantime, But as from to-day the 
decree of 1916 and any proceedings in the 
lower or execution courts based thereon must 
be regarded as at an end, Mr. Jang Bahadur 
Lal has very naturally pressed upon us on 
bebalf of his clients that we ought fo remit 
the case for the determination of other issues, 
Technically he possesses this righty but we 
have gone into the matter very thoroughly and 
we ara convinced that no further issue remains 
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to be determined, Furthermore there was 
an agreement between the gentlemen conduet- 
ing the case on either side in the Munsif’s 
Court that no oral evidence should be produced, 
This creates an estoppel. The appeal must be 
allowed and the plaintiff’s suit decreed in the 
terms of this judgment with costs here and 
below including in this Court fees on the 
higher scale. 


A E Appeal allowed. 


MADRAS HIGH COURT. 


APPEAL AGAINST APPELLATE ORDER 
No, 22 or 1923, 


August 28, 1923, 


Present —MNr, Justice Spencer and 
Mr. Justice Devadoss. 


K. ©, MANAVIKARAMAN alias 
ANJUN RAJA AVERGAL—PLAINTIFF 
—APPBLLANT 
VETSUS 
N. ©. ANANTHANARAYANA AYYAN 
AND OTHERS—~-DEFENDANTS 
—— RESPONDENTS. 


Civil Procedure Code (Act V of 1908) ss. 21,37, 88, 
89—Haecution of decrese—Lransfer of jurisdiction-— 
Court competent to execute deores— Objection to juris- 
diction taken in appeal, whether can be enterluined. 


No Court can exeoute a decree, in which the sub- 
ject-matter of the suit, or of the application for exe- 
cution, is property situate entirely outside the looal 
limits of its jurisdiction. 


Begg Dunlop & Co., Y. Jagannath Marwari, 11 Ind, 
Cas. 417; 14 O. L. J. 228 at p. 231; 39 C. 104; 16 0. W. 
N. 402, relied on. 


In all cases, where between the passing of the 
deoree and the executing of it, the jurisdiction over 
the subject-matter of thedecrea has passed to another 
Court, the Court passing the decree must send it for 
execution to the Court which has territorial jurisdic. 
tion over the subject-matter of the decres. Where, 
however, the judgment-debtor fails to take objection 
to the jurisdiction of the Court which passed the 
decree to Sxecute the decree, and the objection is 
taken for the first time in the Appellate Court it 
phould not be entertained. 


Semble:—The provisions of secbion 21 of the Civil 
Procedure Code are applicable to execation proceed- 
ings. 


Appeal against the order of the District 
Court, South Malabar, dated the 21st Novem- 
ber 1921,in A. 3. No, 480 of 1921, preferred 
against the order of the Court of the Subor- 
dinate Judge, Ottapalam, dated the lith April 
1921, in B. P. No. 186 of 1920, in O. 5. No, 6 
of 1919. 


My. K. P. M, Menon, for the Appellant. | 


Messrs. C. V, Ananthakrishna Aiyar and 
P. S. Narayanaswams Aiyar, for the Respon- 
dents, 


JUDGMENT.—JIn O. 5. No. 6 of 1919, a 
decree for redemption of a kanom demise was 
passed by the Subordinate Judge of Ottapa- 
lam, on March 5th, 1920. An execution petition 
was filed on August 6th, 1920, for having a re- 
valuation made of the improvements and for 
delivery of the property. On the ist October, 
1920, the place where the mortgaged property 
was situated, was transferred from the juris- 
diction of the Ottapalam Subordinate Judge’s 
Court, to that of the Palghat Subordinate 
Judge's Court. The Subordinate Judge of 
Ottapalam disposed of the execution petition, 
and in the course of so doing, he ordered on 
the 16th December, 1920, that there should 
be a re-valuation of the property, and on the 
11th April, 1921, he ordered that a warrant 
for delivery of the property should be issued, 
returnable on the 2ist June 1921, and he 
adjourned the further hearing of the petition 
for disposal of other matters referred to 
therein, 


On appeal to the District Judge, an objec- 
tion was taken for the first time to the juris 
diction of the Subordinate Judge of Ottapalam 
to pass an order for delivery of the property, 
after the executing Court had lost jurisdiction 
over the locality, where the property was 
situated. This objection was upheld by the 
District Judge and the lower Court’s order 
was sot aside, 


It is clear from the above dates that both 
ab the time of passing the decree and at the 
time when the execution petition was present- 
ed, the Ottapalam Sub-Court had territorial 
jurisdiction over the subject-matter ol the suit. 
It follows, therefore, tbat the Ottapalam 


Von, 79) 


INDIAN CASES 


807 


MANAVIKARAMAN v, ANANTHANARAYANA AYYAN 


Court was “the Court whieh passed the 
decree,” within the definition, in section 37 
(d), Civil Procedure Code. Section 38 provides 
that : ` 

‘f a deoree may be executed, either by the 
Court which passed it, or by the Gourt to 
which it is sent for execution.” 

Section 39 (e) provides that the Court, 
which passed the decree, may, on the deeree- 
holder’s application, send it for execution to 
another Court : 

‘if the decree directs the sale or delivery 
ofimmoveable property, situate outside the 
local limits of the jurisdiction of the Court 
which passed ib.” 

As Mukerjee, J , has observed in Begg Dun- 
lop and Co. v, Jagannath Marwari (1) these 
provisions read together plainly indicate the 
general principle that no Court can execute a 
decree, in which the subject-matterof the suit, 
or of the application for execution, is property 
situate entirely outside the local limits of its 
jurisdiction, and he quotes the Full Bench 
decision of the Calcutta High Court in Prem 
Chand Dey v. Mokhoda Debi (2) in support of 
this elementary principle. We are not inclined to 
accept the suggestion that section 88 makes it 
optional to a Court to execute its own decree, or 
to transmit it to the Court, which has territorial 
jurisdiction, if the original Court bas lost juris- 
‘diction over the subject-matter of the suit. Al. 
though the words in section 39 are “the Court 
may send it for execution,” we think that in 
all cases the Court should send its decree to 
the Court which has territorial jurisdiction, if 
between the passing of the decree and the 
executing of if, the jurisdiction bas passed to 
another Court. In this view of the casa, it is 
unnecessary to canvass the correctness of the 
decision of the Full Bench of the Calcutta 
High Court, in Prem Chand Dey v. Mokhoda 
Debi (2), to the effect that a Court has no 
jurisdiction, in execution of a decree, tio sell 
property, over which it has no territorial 
jurisdiction, at the time when it passes the 
order of sale. 


In the present case, the objection to 
jurisdiction was not taken in the executing 
court, but was taken for the first time in the 
grounds of appeal fo the lower Appellate 


(1) 11 Ind. Cas. 417; 140. I. J. 228 at p. 281; 


39 C. 104 ; 16 O. W. N. 402. 
(2) 170. 699 at p. 703 ; 8 Ind. Dea. IN. S ) 1008. 


Court. Tho question. therefore, arises whe- 
ther the submission by the defendant to the 
jurisdiction of the Ottapalam Subordinate 
Judge’s Court cures its want of jurisdiction. 
There can be no doubt that under section 2L 
of the Civil Procedure Code, such an objec- 
tion will not be admissible, if it is not raised, 
to the trial of a suit by a Court, which has 
no jurisdiction over the place of suing. This 
section makes it imperative that such objection 
should be taken in the Court of first instance 
at the earliest possible opportunity, in any 
case, before issues are settled; and there must 
further be a consequent failure of justice for 
sustaining the objection. 


The respondents’ pleader has concedod that 
ho submitted to the jurisdiction of the Otta- 
palam Court, so far as it issuel direations for 
re-valuing the improvements, that being a 
matter, which the executing Court has juris- 
diction to dispose of, under section 6 of the 
Malabar Compensation for Tenants’ Improve- 
ments Act. Thore is nothing in the statement 
putin by the first counter-petitioner at the 
time of execution or in the B diary, to show 
that he took this objection, even at the stage 
when delivery was ordered. 


The question whether section 21 of the 
Civil Procedure Code is applicable to execution 
proceedings was referred to a Full Bench, in 
Zamindar of Lttiyapuram v. Chidambaram 
Chetty (8), but was not directly decided, 
From the order of reference by Seshagiri 
Alyar, J., and from the opinion of Sir John 
Wallis, O. J., ib appears that both those learn- 
ed Judges were inclined to extend the same 
principle to execution proceedings; but they 
decided the case upon other considerations, 
which were that in exeoution no party had a 
right to question the correctness of the decrea, 
which was being exeouted, or the jurisdiction 
of the Court which passed it. Following this 
Full Bench decision, in ©. R, P. No, 372 of 
1921, one of us applicd the same principle:to an 
objection to jurisdiction, which was taken only 
in the executing court. 


We are of opinion that the objection in the 
presenti case is one of form only and not of 
substance. The District Judge's order will 


(3) 58 Ind, Gas. 871; 43 M. 675; 191, W. 917; 
foe W. N. 460;99 M. L. T. 753989 ML. J. 203 
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only have the effect that the properby will 
have to be re delivered to the defendant, and 
then it will be open to the plaintiff to apply 
to the Palghat Subordinate Court, for a fresh 
order for delivery, and all the formalities of 
issuing ® commission and handing over 
property by means of an amin will have to be 
repeated, without any advantage to any one, 

In the circumstances of the case, as the 
defendant took no objection at the time but 
submitted to the jurisdiction of the executing 
Court and only raised this objection, after the 
order had been passed, we think that the 
District Judge would have been well advised 
to have refused to allow such an objection to 
be taken in appeal and that he should have 
declined to interfere with the executing 
Court’ s order, upon an objection which was 
utterly devoid of merits, 

In this view, wa set aside the District 
Judge’ s order and restore the order of the 
Subordinate Judge with costs here and in the 
District Court. 


Z. K. Order set aside. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No, 2170 of 1921. 
November 18, 1922, 

Present :—Mr. Justice Martineau, 


RALGLA AND OTHERS—PLAINTIFFS 
-— APPELLANTS 
VETSUS 
HARNAM SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 


Appeal, second—Judgment based solely on result of 
local investigation by Trial Court, legality of. 


A judgment should not be based solely on the 
resul of a personal local inspection made by the 
judge. 


Syed Ahmed Saheb Shulari v. The Magnesite Syndi- 
cate Limited, 29 Ind. Cas. 60; 2 L. W. 460;17 M. L. 
T. 387; 28 M. L. J. 598; 39 M. 501, relied on. 


The judgm&nt of a lower Appellate Court based 
entirely on a logal investigation conducted by the 


INDIAN CASES 


[1924 


Judge of the Court of first instance cannot be 
sustained in second appeal. 


Appeal from the decision of the District 
Judge, Hoshiarpur, dated the 13th June 1921, 


Mr, Fakir Chand, for the Appellants. 
Mr. Badri Das, for the Respondents. 


JUDGMENT .—My order of the 8th 
April last, remanding the case for an inquiry 
as to when the house was built will be read 
as part of this judgment, The finding of the 
learned District Judge is that the Kothas were 
built only 2 or 3 years before the suit, 


Itis contended for the respondents that 
this finding is not based on evidence. The 
contention is correct, There is no doubt 
oral evidence produced by the plaintiffs to 
show thatthe house was built within six 
years of the suit, just as there is oral evi- 
dence on the other side as to its having been 
bulit more than six years ago, but the Courts 
below have not relied on that evidence, 
which, as the learned District Judge observes, 
is mostly interested. The finding of the 
learned Judge is based solely on the opinion 
expressed by the Munsif from an inspection of 
the spot. In Dwarka Prasad v. Makhu Lal 
(1) it was held that the judgment of a lower 
Appellate Court based entirely on a local in- 
vestigation conducted by the Judge of the 
Court of first instance cannot be sustained 
in second appeal. It was also ruled in- 
Syed Ahmed Saheb Shulari v. The Magnesite 
Syndicate Limited (2) that a judgment should 
not be based solely on the result of a personal 
local inspection made by the Judge. I must 
hold, therefore, that the finding of the lower 
Appellate Court cannot be supported as it is 
not based on legal evidence. The result is 
that the suit must fail, the plaintiffs not 
having discharged the onus which lay upon 
them, 4 


The appeal is accordingly dismissed witb 
costs. 

Z. E. Appeal dismissed. 

(1) 52 Ind. Cas. 241. 

(2) 29 Ind. Cas. 60; 2 L. W. 460; 17 M. Ta, T. 887; 
28 M. L. J. 598. 
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ABURUBAMMAL ¥, THE OFFICIAL ASSIGNEE OF MADRAS 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No, 111 op 1922 
August 27, 1923, 


Present :——Sir Walter Salis Schwabe, K., ©., 
Chief Justice, and Mr. Justice Krishnan. 


ABURUBAMMAL-—~APPELLANT 
VErSUs 


Tas OFFICIAL ASSIGNEE or MADRAS— 
RESPONDENT, 


Presidency Towns Insolvency Aot (III of 1909), s. 52, 
applicability of—Legal and equitable interests—Repu- 
ted ownership of eguitablol interest—Withdrawal of 
consent-—Letter posted to correct address— Presumption. 


Under the terms of an agraement an insolvent 
, gave the garnishee his motor oar as security for an 
sdvance of Rs, 3,000. The insolvent was to have the 
right to use the car and keep it in good order and de- 
liver it up on demand. Tha loan was also sasured 
by a pro-note of tha insolvent and another person. 
Some months later the garnishee sent a letter to tha 
insolvent through her vakil demanding under threat 
of oriminal proceedings that the car should be return- 
edto her. Three months thereafter the insolvency 
proceedings commenced, and the Official Assignee 
claimed the oar free from any charge, under section 52 
of the Presidency Towns Insolvency Act. 


Heid (1) that the insolvent was the legal owner 
of the osr and the garnishee the trae owner of the 
equitable interest therein ; (2) that the insolvent who 
had the power to use the car was the reputed owner 
of the equitable interest within the meaning of seo- 
tion 52 of the Presidency Towns Insolvency Act, but 
that the letter of the garnishee's vakil demanding the 
return of the oar was a sufficient determination of tha 
consent of the true owner of tha equitable interatst ; 
(3) that the insolvent had thus ceased to be tho reput- 
ed owner of the equitable interest with the consent 
of the true owner at the time of the commencement 
of the insolvency and section 5A of the Presidency 
Towns Insolvency Aot was, therefore, inapplicable to 
this case. 


The words “true owner” in seotion 652 of the 
Presidency Towns Insolvency Aotinolude the owner of 
an equitable interest and there aan also be a reputed 
owner of that Interest. But it is essential for section 
52 to apply that the insolvent should at the com- 
mencement of the insolvency be the reputed owner 
with the consent of the true ownar and the question 
whether the true owner was at that time consenting 
or not to tha reputation of ownership to the reputed 
owner is a question of fact. 


The Mercantile Bank of India Lid., Madras v. The 
Official Assignee of Madras, 36 Ind. Cas. 942; 39 M. 


1 O—102 


950: Puninthavelu Mudaliax v. Bhashyam Ayyangar, 
95 M. 406; 12 M. L. J. 282; Colonial Bank vy. 
Whéinney, (1887) 11 A. O. 426 ; 586 L. J. Oh. 43 ; 66 Le 
T. 862 ; 84 W. R. 705 ; 3 Marrell 207, followed. 


Where a letter is proved to be posted to the right 
address, a presumption arises that the letter was in 
faot received by the addrassee. 


Per Schwabe, ©. J.—Even if the letter of the gar- 
roishee’s vakil was not received by the insolvent the 
consert of the garnishee to the insolvent’s possession 
of the oar was proved to have been determined by her 
instructions to the vakil tosend the letter and the 
sending of that letter and this was enough to take 
the oase out of section 52 of the Presidency Towns 
Insolvency Act, 


Appeal from the order, dated the 11th 
September 1922, of Mr. Justice Coutts 
Trotter in fhe exercise of the Ordinary 
Original Insolvency Jurisdiction of the High 
Court in Ingolvency Petition No. 100 of 1923 
in the matter of O, Cunniappa Mudaly, an in- 
solvent, 


Mr. K. Sanjiva Kamath, for the Appellant, 
The Oficial Assignes of Madras, for the Res- 


pondents. 
JUDGMENT, 


Schwabe, C. J.—By an agreement in writ- 
ing dated the 2nd August 1921, the insolvent 
purported to give to the garnishee his motor 
car as security for an advance by her to him 
of Rs, 3,000. It was a term of the agreement 
that the insolvent should have the right to usa 
the car and should keep it in good order, and 
deliver ib up on demand, He also agreed that, 
if he exercised any acts of ownership over the 
car, he should be criminally liable, a stipula- 
tion which can have no effect in law. 


The other relevant facts are that the loan 
was also secured by a joint promissory note 
of the insolvent and another renewed on No- 
vember 9, 1921 to the end of January 19292, 
and that by a letter, dated February 10, 1923 
from ber vakil, she demanded from the insol- 
vent under threat of criminal proceedings that 
the car should be returned fo her, The com- 
mencement of the insolvency was in May 
1922. 


On these facts it is contended by the Offi. 
cial Assignee that he is entitled to the car freo 
from any charge in favour of theegarnishee as, 
being at the commencement of the insolvency 
with the consent of the true owner in the pos- 
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session, order and disposition of the insolvent 
in his trade or business, and therefore under 
section 52 of the Presidency Towns Insolvency 
Act, the property of the insolvent, divisible 
amongst his ereditors; and it has been so held 
by Coutts Trotter, J. 


Now the legal owner of the property throu- 
ghout was the insolvent, but the garnishee was 
the owner of an equitable interest in the pro- 
perty. It bas been held on the true interpre- 
tation of section 52 and of the same words in 
the English Bankruptcy Acts, that the words 
‘true owner’ include the owner of an equit- 
able interest and that there can also bea re- 
puted owner of that interest and that reputed 
owner can be the insolvent himself, that 
is, the legal owner of the property see The 
Mercantile Bank of India Ltd., Madras v. The 
Official Assignee of Madras (1), following the 
judgment of Bhashyam Iyengar J. in Punin- 
thavelu Mudaliar v. Bhashyam Ayyangar (2), 
and see the English cases set outin Williams 
on Bankruptcy, 12th Edition at p. 217, In 
Colonial Bank v. Whinney (3) it was held that 
where thera was an equitable mortgage of 
shares by the deposit of the shares certificate 
and a blank transfer, the registered share- 
holder remaining the legal owner, the depositee 
got an equitable interest and that another 
person could be the reputed owner of the equit- 
able interest, 

“The result is thatin this case the garnis- 
hee must be taken fo be the true owner of 
the equitable interest in this case econ- 
ferred by the agreement of August 2, re- 
ferred to above; but the car being loft in the 
possession of the insolvent with power to use 
it to all appearance as though it were his 
own, he had become the reputed owner. But 
it is essential for the section to apply that he 
should at the commencement of the insol- 
vency be the reputed owner with the consent 
of the true owner. Now the question is whe- 
ther the true owner was at that time consent- 
ing or not to the reputation of ownership to 
the reputed owner and that is a question of 
fact. - In this case the letter of February 10, 
1922 is in very plain language : “ Under in- 
structions from Mrs. Appuruppammal 1 call 


: (1) ` 85 Ind. 942 ; 89 M, 250. 
(9) 25 M. 406; 12 M. D. J. 284. 4 
(3) . (4887) 11 A. O. 426; 56 L. J. Che 48 ; 55 L. Te 
569 ; 34 W, R. 705 ; 8 Marrell 207. 


upon you to forthwith return the car which 
has been given as security for the amount you 
have borrowed from her and which you have 
taken promising to return when demanded, 
You have not returned the car when demand- 
ed by her. Please take notice that, if the 
car is not sent at once, criminal proceedings 
will ab once be instituted against you.” I 
should infer from the terms of the letter that 
there had been a previous demand made ver- 
bally by the garnishee herself. But, however 
that may be, there is in this lettera very 
definite demand for the return of the car, The 
evidence is that that letter was posted, and itis 
quite clear that it was so posted because a 
certificate from the post office to that effect is 
produced before the Court, It is suggested by 
the learned Judge that ib is possible that the 
letter was not delivered to the insolvent and 
that it is possible that, although notideliverad, 
it did not come bask to the Dead Letter Office 
through, what the learned Judge speaks of as 
the vagaries of the Madras Post; but the in- 
solvent was called as a witness and he did not 
deny the receipt of that letter, though it is 
true he was not asked whether he had received 
ib or not; and I fail to see how the learned 
Judge was justified in coming to the con- 
clusion on that evidence that it has not been 
received because the presumption is that a 
letter which is proved fo be posted and 
posted to the right address is in fact received 
by the recipient, Speaking entirely for myself 
I have always looked upon, and I shall always 
look upon with the gravest suspicion the 
evidence of a man who comes to Court and 
says that he has nob received the really 
important letters in the ease, because al- 
though it is possible, I should require some- 
thing more before I should be ready to find 
that the ordinary course of events has been 
departed from in so convenient a way. I 
must, therefore, find that that letter was in 
fact received. : 


If it was received, there can be no doubt in 
my mind that there was a determination of 
the consent of the true owner at that date, I 
should add that in my view even if that letter 
was nob received, I should incline tio the view 
that the consent was proved to have been 
determined by the instructions to the Vakil to 
send that letter. and the sending of that letter 
by him, It is possible that after that date 
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the consent wasin some way renewed and I 
confess that I should like to havea very 
much more clear explanation than I have 
got why nothing was done in the matter 
between February 10, and May. The garni- 
shee gives evidence, and a considerable body 
of evidence, that she took most active steps 
thereafter to take possession of the motor 
car and to deal with it as her own, but that 
evidence isnot believed and we are not in a 
Position to do anything else than fo accept the 
learned Judge’s view, that if was not accept- 
- able evidence. But he does not hold that 
after February 10, there was any act by her 
showing consent fio further possession by the 
insolvent, nor do I think we ought so to find. If 
the insolvent bad come into Court and stated, 
“I got that letter but after that date the lady 
came to see me and she said “ very well, go on 
using the car. while I find a purchaser” or 
something of that kind, that would be suffi- 
cient to say that this letter wasnot a final 
and conclusive withdrawal of consent. But 
I can find nothing at all in the evidence to 
amount to anything of that kind, That 
being so, I think we must take that letter 
demanding the return of the car under threat 
of criminal proceedings if not complied with, 
as a sufficient determination of the garnishee’s 
consent, 


In these circumstances this appeal must be 
allowed. In the ordinary course an order 
would be made directing the return of the car 
by the Official Assignee to the garnishee, he 
of course, if so advised, being entitled to 
redeem it as representing the insolvent on 
payment of Rs. 3,000 and interest thereon at 
the promissory note rate and costs. We are, 
however, informed that the Official Assignee 
has spent money on the car during the time in 
which it has been in possession on repairs or 
improvements and that itis still worth less 
than Rs. 3,000, He is, therefore, entitled to 
a first charge for what he has spent on the 
car, Probably the best course tio adopt would 
be that he cells the car and deducts from 
the sale price the amount spent by him on 
repairs and hands over the balance to the 
garnishee who will be entitled to prove as 
an unsecured ereditor for any balance due 
to her. If the garnishee desires the car 
ib is open to her to pay the amount spent 
by the Official Assignee on repairs and 
improvements of the car and baye the car. 


She must have her costs here and below. Sha 
must elect which course she will adopt within 
14 days of the Official Assignee informing her 
of the amount of his expenditure. There will 
ke liberty to apply. 


Krishnan, J.—It is clear from the authori- 
ties that have been noticed in the judg- 
ment of the learned Chief Justice that in 
section, 52 (2) (c) the words ‘true owner’ 
include the owner of an equitable charge like 
the one which the garnishee has over 
the motor car in this case. It is also clear 
that the person who is really the owner of 
the car can be a reputed owner of the equita- 
ble charge, and that section 52 (2) (c) will 
apply to such a case as that. But there is 
another term in the section which has to be 
considered before we can apply it to the facts 
of this case, and that is that the car should 
have been in the possession of the reputed 
owner, in this case the insolvent, with the 
consent and permission of the true owner, 
viz., the garnishee, at the date of the insol- 
vency. By the letter of February 10, 1922, 
that has been referred to by the learned 
Chief Justice, ib was clearly intended to put 
an end to the consent which the garnishee 
had originally given to the insolvent keeping 
possession of his car and that that letter was 
posted to the right address there can be na 
doubt because there is the certificate of post- 
ing produced, and the presumption in law is 
that the letter reached the hands of the 
addressee, who is the insolvent in this case. 
The insolvent, when called a8 a witness did 
not deny the receipt of the letter, neither side 
having put the point to bim, thus the presump- 
tion remains, and we must take it, that the 
letter reached the hands of the insolvent, 
before the date of the insolvency. That of 
course determines the original consent that 
had been given by the garnishee, the true 
owner. i do not propose fo express any 
opinion on the question whether, when such a 
withdrawal of consent is noti communicated to 
the person from whom the consent is with- 
drawn, such withdrawal will: be effeative or 
not, for that is a more difficult question ta, 
decide and it does not require decision in this 
caso. lamin agreement with the learned 
Chief Justice, that the letter was actually 
received by the insolvent, and thts being £o, 
the one essential condition of the section that 
the reputed owner myst a} the gommenge: 
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ment of the insolvency have had possession 
or disposition of the article in question with 
the consent and permission of the true owner 
fails, If section 52 (2) (e) does nob apply, 
then it is quite ‘clear that thereis no other 
ground on which the Official Assignee can be 
allowed to take this car free from the charge 
created by the insolvent, I, therefore, agrea 
to the order proposed by the learned Chief 
Justice in this case. 


VN. V. 
Z. K, 


Appeal allowed. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No, 2589 or 1921. 
November 16, 1922, 


Present :—Mr. Justice Broadway. 


Mt, NAZKS AND OTHERS —PLAINTIFFS— 
APPELLANTS 
VETSUI 
Mt. GOPAL AND OTHERS ~DEFENDANTS — 
RESPONDENTS, 


Limitation Act, (LX of 1908) 5. Appeal, delay in 
Siling—Estension of time—Dtligonce, absence of. 


An appellant who does not show any sort of dili- 
gence in the matter of obtaining the necessary copies 
for the purposes of his appeal is ‘not entitled to any 
indulgence by way of extension of time under 
section b of the Limitation Act. 


Appeal from the decision of the District 
Judge, Hoshiarpore, dated the 20th June 1921, 
affirming that of the Honorary Munsif, Second 
Class, Bijapur, Palampur, dated the 13th 
November 1920. 


Mr. G. L. Gulati, for the Appellants. 


Mr. Mehr Chand Mahajan, for the Respond- 
ents. 


JUDGMENT :—A preliminary objection 
has been taken by Mr. Mehr Chand Mahajan 
to the effect that the appeal is barred by time. 
The decision appealed against is dated the 
20th of Juned921. An application for copies 
of the deeree and the lower Appellate Court's 
prder was fijed_ on the 27th of June 192) 
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and these copies appear to have been received 
by the appellant on the 9th of July, 1921, 
The appeal itself was filed on the 4th of 
October 1921 and was returned on the same 
date on the ground that it was nob accom- 
panied by a copy of the judgment of the Trial 
Court, The appellant appears to have done 
nothing further in the matter until the 26th 
October 1941, when he applied for a copy of 
the necessary judgment which was ready on 
the 81st of that month and actually delivered 
to the appellant on the 7th of November 
1921. The appeal was then refiled on the 
22nd of November, 1921. Mr. Mehr Ghand 
Mahajan’s contention is, therefore, correct and 
the appeal is barred by time. See Malu Mal 
v. Sri Bam (1) and Bhairon Ghulan v. Ram 
Autar Singh (2). 


Mr. Gulati for tho appellant has urged that 
his clients are jats and that some latitude 
should be shown to them, I take it that the 
learned Counsel asks me to apply section 8 of 
the Limitation Act to the case, I would have 
been quite prepared to extend the period if 
the appellant had shown any sort of diligence 
in the matter. Rule 2 of O. XLIII, Civil 
Procedure Code has been in force since 1909 
and itis idle to plead ignorance of ifs exist- 
ence. The appeal was returned on the 4th 
October, 1921 and yet no application for the 
necessary copy was filed till the 26th of 
October. Even allowing for the fact that 
Kangra is at some distance from Lahore this ~ 
delay appears to me to be unwarranted. Again 
although the necessary copy was delivered to 
the appellant on the 7th of November, 1921, 
the appeal was not refiled till the 22nd 
November, 1921. In all these circumstances 
Lam unable to see any reason for showing 
the appellant any consideration and the appeal 
is, therefore, dismissed with costs, 


Z, K. Appeal dismissed. 


(1) 63 Ind. Cas. 388; 21. 227; 8 U, P. L. R. (Li) 99 
(2) 63 Ind. Cas. 838 ; 43 A. 660; 19 A. L. d. 598; 


8 U. P, L. R. (A) 185. 
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SADDIK AHMED v, M. K. M, FIRM 
RANGOON HIGH COURT. 


CIVIL MISCELLANEOUS APPEAL 
No, 218 or 1921. 


December 5, 1922, 


Present :—-Sir Sidney Robinson, Kt., Chief 
Justice, and Mr. Justice Macgregor. 


SADDIK AHMED—APPELLANT 
è VETSUS 


M.K.M, FIRM AND ANOTHER—-RESPONDENT, 


Provincial Insolvency Act (V of 1990), s. 54—Surety 
paying off debt, whether creditor—Transfer in favour 
of surety— Fraudulent preference. 


Appellant stood surety for the price of certain goods 
purchased by 4. When the sellers ‘pressed for pay- 
ment A agreed to execute a conveyance of certain 
immoveable property in favour of appellant in order 
to enable him to pay off the debts for which he bad 
become surety and also to pay himself the balance 
of a debt due from A. Appellant paid off the price of 
the goods and obtained the conveyance. A few days 
afterwards 4 became insolvent: 


Held, that on payment of the price of the goods, 
appellant had become a creditor of A, and the conve- 
yance in his favour, in the absence of any pressure 
put by him on A, amounted toa fraudulent prefer- 
ence within the meaning of section 54 of the Pro- 
vinoial Insolvency Aot and was void. 


Mr. Das, for the Appellant. 
Mr. Sen, for the Respondent, 


JUDGMENT, 


Robinson, C. J.—On the 19th January 
1921, one Abdul Ganny applied to be ad- 
judicated insolvent. A short time before he 
was adjudicated, he sold the properties in- 
volved in this appeal to the appellant. After 
the adjudication some of the creditors chal- 
lenged the sales as having been made within 
three months of the adjudication and prayed 
that they might be declared void. They have 
been so declared, and this is an appeal 
against that order. 


The facts are as follows, —The Insolvent, in 
January 1920, bought certain goods on credit, 
and the appellant verbally stood surety for 
him, ‘The vendors pressed for payment and 
galled upon the appellant to fulfil his guaran- 
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tee, He demanded security from the Insol- 
vent before he did so, and on the 3rd of June 
1920 an agreement, Exhibit “D,” was 
executed, by which the Insolvent agreed to 
sell to the appellant a piece of land and a house 
for Rs, 1,600, The agreement provides that 
the appellant was, out of the purchase money 
to pay off a mortgage that existed on the 
properties and to pay the two persons, from 
whom the Insolvent had bought goods on 
credit,the amounts due to them with interest, 
The Insolvent agreed to give possession as 
soon as the debts to be paid were liquidated. 
The sale was to be completed, and the con- 
veyance was to be executed within the fol- 
lowing January. In addition to this debt, the 
Insolvent owed the appellant Rs. 1,000 
which remained due on a promissory note 
for Rs. 2,000 executed by him and Ma 
Gyi on the 12th of February 1920, The 
appellant is shown in the schedule of creditors, 
a creditor for this Rs. 1,000. As a surety, the 
appellant was clearly a creditor of the Insol- 
vent. See Roderiguez v. Ramaswami Chettiar 
(1). He was clearly a creditor as soon as he 
paid this money on his behalf, It is 
argued, however, that there was, in June 1920 
an enforceable agreement to sell the proper- 
ties; that, although the conveyance was only 
executed shortly before the adjudication, he 
ceased to be a creditor as soon as he obtained 
the agreement to sell; and that, therefore, 
section 54 of the Provincial Insolveney Act 
would not apply to the case, Iam unable to 
accept this argument, The money was paid 
only in December, 1920. No liability to sell 
acorned under the agreement until these 
moneys had been paid. But over and above 
this, there is the fact that the Insolvent was 
unable to pay his debts in full as they became 
due from his own money, and that the person 
in whose favour the transfer was made was a 
creditor. Apart from the position arising 
under the agreement, the effect of the agree- 
ment is to pay the appellant the major portion 
of the debt due to him by this transfer, so 
that the properties do not go into the general 
fund to be divided rateably amongst all his 
creditors, 


(1) 38 ind. Cas. 783 ; 46 M. 798; 32 aCe. $. 258. 
aa M. W. N. 288 ; 21 M. L. T, 225 ; 5 L. W. 889; 
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Under these circumstances I think that 
fhere can be no doubt that this transfer was 
void as a fraudulent preference. Tho order 
of the Court below will be confirmed, and the 
appeal dismissed with costs, advocate’s fees 
three gold mohurs. 


Macgregor, J.—There was certainly no: 


pressure put upon the Insolvent by Siddick 
Ahmed, There is no documentary evidence 
that the latter stood surety for him. He 


did not sign the pro-notes as surety 
nor is he shown as such in the credi- 
tors’ accounts. He says that the pro- 


posal to sell the property to him came from 
the Insolvent, and beyond sending his man 
afterwards to ask him to convey it, he did not 
use any pressure. Insolvent is still living 
in the house, and Siddick Ahmed’s accounts do 
not show receipt of the alleged nominal rent. 
They are entirely on friendly terms and it is 
clear that the transfer was with the view 
of giving Siddick Ahmed undue preference. 
The contract to sell could not put Siddick 
Ahmed in a better position than any other 
creditor, I agree in the proposed order of the 
learned Chief Justice, 


Z, E. Appeal dismissed. 


LAHORE HIGH COURT, 


SECOND CIVIL APPEAL No. 837 oF 1922, 
December 1, 1922. 


Present —Mr, Justice Broadway. 
ABDUL GHANI—-PLAINTIFF-— APPELLANT 
VETSUS 


ISHAR SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 


Appeal, secmd—Finding of fact- Inference from 
facts. 


When more inferences than one are legally open 
from the Svidence, the High Court cannot, in second 
‘appeal, refuse to be bound by the inference drawn by 

the lower Appallate Court. 
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Madho Rao Bhan Jamindar v. Govindbhat Brah» 
man, 46 Ind. Cas. 194 : Rajaram v Ganesh, 21 B. 
91 at p. 94; 11 Ind. Deo. (N. S.) 63, relied on. 


Appeal from the decree of the District Judge, 
Gurdaspur, dated the 22nd December 1921, 
affirming that of the Munsif, First Class, 
Batala, dated the 22nd December 1920. 


Mr. Sayad Mohsin Shah, for the Appellant, 
My, Shamair Chand, for the Respondents, 


JUDGMENT.—The plaintiff in thig case 
instituted a suit on behalf of the Muhamma- 
dans of Chandu Nangal, Jaorian Khurd and 
Dera Nanak in respect of a plot of land record 
ed as Shamilat of Chandu Nangal. It was 
sought to obtain a declaration against ‘the 
defendants that land comprised in Khasra No. 
ll was a graveyard in possession of the 
Muhammadans of the three villages and that 
the defendants were not entitled to interfere 
in any way with such possession. The Courts 
below have concurred in the conclusion that 
the plaintiffs had not made out their cases and 
they have, therefore, come up to this Court in 
second appeal through Mr. Mohsin Shah, 
while I have heard Mr, Shamair Chand for 
fhe respondents. 


Mr, Shamair Chand has urged that the 
learned District Judge has come to conclusi- 
ons which are purely conclusions of fact after 
a consideration of all the evidence on the 
record, and that, therefore, no second appeal 
was competent, He referred to Durga Chow- 
dhrant v. Jewaht Singh Chowdhury (1) Mr. 
Mohsin Shah was unable to explain what the 
question of law was that he sought to advance 
in this Court and was constrained fio urge 
that the learned District Judge had drawn 
wrong inferences from the facts found, Here, 
again, he was unable to state what was the 
wrong inferrence so drawn and then fell back 
on the allegation that the evidence had 
not been properly appreciated by the lower 
Appellate Court. Mr. Shamair Chand referred 
to Madho Rao Ban Jamindar v. Govindbhat 
Brahman (2), and urged that were more than 
one inference is legally open, this Court can- 
not in second appeal refuse to be bound by 
that inference drawn in the Court below. In 


(1) 18 O. 23 ; 17 L A. 192; 5 Sar. P. O.J. 560; 9 
Ind. Deo. (N; S.) 16 (P. 0.) 
(2) 46 Ind. Oap. 794, . 
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this respect referenco may also be made to 
Rajaram v, Ganesh (8). 


I have carefully examined the judgment of 
the learned District Judge and find that he 
has considered all the oral evidence which he 
has described as unreliable, and that he also 
has examined all the documentary evidence 
on the record. Iam not prepared to say that 
the inferences drawn by him are erroneous. 


I, therefore, dismiss the appeal with costs, 
Z. K, Appeal dismissed. 


(3) 21 B. 91 at p. 94 ; 11 Ind. Deo. (N. 8.) 68. 





RANGOON HIGH COURT. 


SPECIAL SECOND CIVIL APPEAL No, 3 
oF 1923. 


February 12, 1923. 
Present :—Mr. Justice Heald. 
MAUNG PO KIN AND ANOTHER— 


APPELLANTS 
Versus 


MAUNG KYAUK YE—RESPONDENT, 


Transfer of Property Act (IV of 1882) s. 68—-Mort- 


gage with mpossession—Morigagese ousted by person 
claiming adversely to morigagor—Duty of mortgagor 
—Morlgages, whether entitled to sue for mortgage 
money. 


Where a mortgagee in possession is ousted from 
possession of the mortgaged property by a person 
claiming title adversely ‘to the mortgagor, it is the 
duty of the latier to defend his title and to restora 
the mortgagee to possession, and if he fails to do so, 
the mortgagee is entitled, under section 68 of the 
Transfer of Property Act, to sue for the mortgage 
money. ` 


Appeal .against the deeree of the District 
Court, Maubin, in Civil Appeal No. 74 of 1922, 


` Mr. Po Han, for the Appellant. 
JUDGMENT .—Appellants mortgaged 


certain lands to respondent with possession by 
way of usufructuary mortgage. 

Respondent was ousted from the lands by 
the mortgagee of a person who claimed title 
adversely to appellants, 
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Appellant’s defence to respondent's suit 
was that the person who ousted respondent 
had no lawful title, that it was respondent's 
duty to defend his own possession, and that 
they were not responsible for his loss of his 
security, 

The trial Court held that appellants were 
not bound fo defend, that it was their mort- 
gagee’s duty todefend his own possession 
against a third party, and dismissed respond- 
ent’s suit, 


Respondent appealed, and the District 
Court held that, having lost his security, he 
was entitled to get back his mortgage money. 
_ Appellants now come to this Court in 
Second appeal on the grounds that respondent 
failed to prove that his loss of possession was 
due fo any defect in their title, and that they 
were not bound to secure respondent quict 
enjoyment against a mere trespasser. 


There is clearly no substanse in these 
grounds. According to the principles embodied 
in section 68 of the Transfer of Property Act, 
a mortgagee in possession has a right to sue 
for the mortgage money where the mortgagor 
fails to secure the possession of the -property 
to him without disturbance by the mort- 
gagor or any other person. In this case the 
mortgagor's title was clearly impugned and it 
was their duty to defend it and with it res- 
pondent’s possession. They do not allege that 
they made any attempt to do so, and they 
were, therefore, undoubtedly bound to repay 
fhe mortgage money. 


“The appeal is dismissed under the provi- 
sions of O. XLI, r. 11 read with O. XLII, r. 1. 


cZ K. Appeal dismissed. 
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MAHABIR V. MANOHAR SINGH 
ALLAHABAD HIGH COURT. but they did not:there state that the reference 


Civit Revision No, 18 oF 1923. 
December 4, 1928, 
Present : —Mr, Justice Kaniyalal, 


MAHABIR —APPLICANT 
versus 


MANOHAR SINGH.—OPPOSITR Party, 


Civil Procedure Code (Act V of 1908) Sch. I, para. 
1—Reference to arbitration—Agreement not in writing 
—Staiement made to Court recorded in writing— 
Award, validity of. 


A record taken down of an oral statement made by 
the parties or their pleaders agreeing to refer the 
matter in dispute to arbitration is as much an agres- 
ment in writing, for the purposes of para. 1 of sohe- 
dute II to the Civil Procedure Code, as a written ap- 
plication mada by the parties or their pleaders. The 
personality of the writer makes no differance. 


zi Where both the parties to a pending suit consent to 

a reference to arbitration, and an order of refer- 
ence is thea and there made by the Court in the pre- 
sence of the parties, though not upon a written ap. 
plication, the reference is perfectly valid. 


Shama Sundrum Iyer y. Abdul Latif, 27 0.61; 4 
O. W. N. 92 ; 14 Ind. Dac. (N. S.) 41; Abdul Hamid v. 
Bigqz-ud-din, 80 A. 32; A. W. N. (1907) 278; 4 A. L J. 
691; Umed Singh v. Seth Sobhag Mal Dhadha, 82 Ind. 
Cas. 161; 43 0.290; 20 0. W. N. 137; 30 M. L. J. 67; 
14 A. L. J. 97; 8 L. W. 145; 19 M. L. T. 108; 23 C. L. 
J. 130; (1916) 1 M. W. N. 67; 18 Bom. I. R. 808; 43 
I. A. 1 (P. 0), relied on. 


An award is not invalid merely because an appli- 
cation for an order of reference is not made in 
writing. 


Revision against on order of the Bench 
Mounsifs, Allahabad, dated the 25th April 1923, 


Mr, B. N. Vyas, for the Applicant, 
JUDGMENT.—This an application in re- 


vision against an award, whioh has been ac- 
cepted by the Court below in a suit pending be- 
fore if. On the date of the hearing of that 
suit the pleaders for the parties stated that 
they had agreed to arbitration and wanted to 
refer the matter in dispute to a certain pleader 
named by them for decision. Their statements 
were recorded by the Court anda reference 
was made in accordance with their agreement. 
The arbitrator made an award, to which cer- 
fain objections were taken by the defendants ; 


was invalid because it was not in writing, or 
that they had not authorised their pleaders 
to make it. In fact the vakalainama filed by 
the applicant in the Court below expressly au- 
thorised the pleader concerned to enter into an 
agreement of arbitration, An objection is now 
taken that under paragraph 1 of the second 
schedule attached to the Code of Civil Proce- 
dure the agreement ought to have been in writ- ` 
ing, but a record taken down of an oral state- 
ment made by the parties or their pleaders is 
as much an agreement in writing as a written 
application made by the parties or their 
pleaders themselves. The personality of the 
writer makes no difference, In Shama Sundr- 
am Iyer v. Abdul Latif (1), and Abdul Hamid 
v, Riazuddin (2) it was accordingly held that 
where both the parties to a pending suit con- 
sented to a reference to arbitration and an or- 
der of reference was then and there made by 
the Court in the presence of the parties, 
though not upon a written application, it was 
not open to the Court to supersede that refer- 
ence, An award is nob invalid merely because 
an application for an order of referencé is not 
made in writing. In Umed Singh v. Seth Sobhag 
Mal Dhadha (8) their Lordships of the Privy 
Council held that where a guardian ad litem 
ofa minor party was in Court and had assented 
to the application for reference to arbitration 
the omission of the guardian to sign the appli- 
cation was immaterial, The application, 
therefore, fails and is rejected. 


Z. E. Revision rejected, 


(1) 97 0. 61; 4 O.W.N. 92 ; 14 Ind. Dao. (N §.) 41 

(2) 80 A. 32: A.W.N. (1907) 873; 4 A. L. J. 691. 

(8! 82Ind. Oas. 161; 43 O. 290 ; 20 O.W.N. 187 ; 8 
MLJ. 67; 14 A.L. J. 97; 3L W. 145; 19 M. L. T 
108; 23 0. L. J. 180; (1916) 1 M. W .N. 67; 18 Bom. Lr 
R. 808; 43 I. A. 1 (P. 0). 


Vou. 19) 


MAUNG PEIN V. MAUNG FO MAUNG 
RANGOON HIGH COURT. 


SPECIAL SECOND CIVIL APPRAL 
No, 236 or 1922, 


January 22,1923, 
Present :—Mr. Justice Lentaigne, 


MAUNG PHIN—DEFENDANT—APPELLANT 
VETSUS 
MAUNG PO MAUNG— PLAINTIFF —RES- 
PONDENT, 
Squatter's land—Abandonment, absence of —Refusai 
fo assess land in name of occupier—Fresh occupier, 
position of — Possession, suit to recover. 


Plaintiff worked the land in suit for two years and 
paid revenue in respact thereof. Tho land wag not 
worked in the third year and the Revenue Surveyor, 
without any reference to the plaintiff, struck out 
the latter’s name and omitted to assess the land to 
revenue. Plaintiff tried to approach the Revenue 
Surveyor but without result. In the fourth year 
the Revenue Surveyor permitted defendant to enter 
~ upon the land and assessed it to revenue. Plaintiff 
sued defendant to recover possession of the land ; 


Held; that as plaintiff had not abandoned and had 
no intention of abandoning the land, the Revenue 
Surveyor was not justified in refusing to assess the 
land in his name, and his suit must, therefore, 
succeed, as the defendant was a mere trespasser. 


Appeal against the decree of the District 
Court, Henzada, in Civil. Appeal No. 23 of 
1923, 

Mr. Ba Si, for the Appellant. 


JUDGMENT .—Plaintiff-respondent work- 
ed the land in suit either by himself or his 
tenant for 2 years, 1918-19 and 1919-20, and 
admittedly paid revenue for these two years. 
Plaintiff alleges that he leased the land to 
defendant’s brother for the third year, but 
this is disputed and admittedly the land was 
nob cultivated or worked in this third year. 
The Revenue Surveyor then of his own 
motion and without reference to plaintiff 
= struck out plaintiff’s name and omitted to 
assess the land to revenue, When plaintiff 
discovered this, he sent a man to the Revenue 
Surveyor, which facb is admitted by the 
Revenue Surveyor, and plaintiff says that the 
only reply was that the plaintiff should come 
himself. As plaintiff had not abandoned the 
land, and the Revenue Surveyor had not even 
questioned plaintiff or paid any attention to 
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the message sent to him, this was obviously 
wrong. In the fourth year the defendant- 
appellant asked the'permission of the Revenue 
Surveyor to enter on the land and did so and 
Was assessed to revenue, Plaintiff then com- 
plained to the Sub-Divisional Officer and 
prosecuted the appellant as a trespasser. 
Plaintiff also filed the present suit for reco- 
very of possession, which was dismissed by 
the Township Court, bub on appeal, the 
District Couri of Henzada reversed the 
decree of the Township Court and gave 
plaintiff 4 decrea holding that plaintiff had 
acquired a right to continue in possession, and 
that defendant was a trespasser. 


The present second appeal is filed against 
thab appellate decrees and I can see no sub- 
stance in this second appeal, 


Reliance is placed on two paragraphs of the 
Land Records Manual No. 447 A and 480, 
but they do not justify the refusal of 
the Surveyor to assess the land as a hold. 
ing for the third or fourth years in plain- 
tift’s name as plaintiff had not abandoned 
the land and had no intention of abandoning 
the land. The lower Appollate Court has 
criticised this action of the Revenue Surveyor. 
1 agree with -the decision of the lower Ap- 
pellate Court, and as no sufficient reason has 
been advanced why if should be set aside, I 
dismiss this appeal. 


Z, K. Appeal dismissed. 


sig 
RAMAPPA OHETTIAR V. EKAMBARA PADAYAOHI 
MADRAS HIGH COURT. 


Crvii: REVISION PETITIONS Nos. 843 AND 
844 oF 1922. 


February 26, 1924. 


Present :—Mr. Justico Venkatasubba Rao, 
IN C. R. P. No. 843 or 1922, 


RAMAPPA CHBTTIAR AND ANOTHER-—- 
PLAINTIFFS—PETITIONERS 
versus 
BKAMBARA PADAYACHI—DEFENDANT—- 
RESPONDENT. 


ING, R. P. No, 844 oF 1922, 
BAMAPPA CHETTIAR—PLAINTIFF— 
PETITIONER 
versus 


MARUTHAMUTHOU PADAYACHI AND 
ANOTHER—DEFENDANTS—RESPONDENTS, 


Civil Procedure Code, (Y of 1908), O. XXI, rr. 58, 
69—Claim petition. dismissal of, for defawlt—Appli- 
cation to restore petition, whether maintainable. 


Where a olaim petition under O. XXI, r. 58 of the 
Civil Procedure Code is dismissed for non-appearance 
of the claimant, an application to restore the petition 
ia maintainable. 


The provision in O. XXT, r. 63 of the Civil Procedure 
Code that an order there under shall be conclusive 
does not take away the right of the party to have the 
order of dismissal for default set aside. 


Petitions under section 25 of Act IX of 1887, 
praying the High Court to revise the orders 
of the Court of Small Causes, Kumbakonam, 
in I. A. Nos. 1245 and 1246 of 1922 in S. O. 
Suit No. 3060 of 1922, 


Mr, K. 5. Jayarama Aiyar, for the Peti- 
tioners. i 


Mr. K, 5. Desikan, for the Respondents. 


JUDGMENT.—A claim was preferred 
under O. XXI, r. 68, Civil Procedure Code 
and it was dismissed on account of the non- 
appearance of the claimant, On his applica- 
tion, the Subordinate Judge restored the pebi- 
tion. The present petitions have been filed 
challenging the correctness of this order. 

Order XXI, r. 63, provides that the party 
against whém an order is made may institute 
a suit; but subject to the result of such suit 
the order shall be conclusive. It is said that 
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the words the order shall be conclusive have 
the effect of precluding an application of this 
kind being entertained. No authority bearing 
directly on the point has been cited and I am 
not prepared to accede to this contention. If 
the Legislature had intended to lay down such 
a rule, I should have expected to find very 
clear language employed to indicate that inten- 
tion. The words in my opinion do not take 
away the right of the party to have the order 
of dismissal for default set aside. Full effect 
can be given to the words “' the order shall be 
conclusive’ by holding that an adjudication 
finally made after the setting aside of the dis- 
missal, is conclusive subject to the result of 
the suit mentioned in the rule, 


The Revision’ Petitions are accordingly 
dismissed with costs, half of the Vakil’s fee in 
the first and half in the second is allowed. 


VIN. V. Revisions dismissed, 


RANGOON HIGH COURT. 


SPECIAL SECOND CIVIL APPBAL 
No. 17 oF 1923, 


January 31, 1923. 
Present :—Mr. Justico Heald, 


MAUNG SAN YA— APPELLANT 
VETSUS 


MAUNG NGWE HLA-—RESPONDENT, 


Civil Procedura Code (det V of;1908) ss. 2, (17) (e), 
80—Viliage Headman, whether public afficer—Suti 
against Village Headman—Notice, whether necessary 
—Report to Depuiy Commissioner, whether notice. 


A Village Headman holds an offica by virtue of 
which he is empowered to place or keep persons in 
confinement and has various other powers and duties 
whieh constitute him a ‘ public officer ” within the 
meaning of seotions 2 and 80 of the Code of Oivil Fro- 
cedure. 


Section 80 of the Civil Procedure Code is, therefore, 
applicable to a suit against a Village Headman to 
recover damages for an act purporting to have been 
done by him in his official capacity. 


A mere report to the Deputy Commissioner does 
not amount toa notice within the meaning of seo- 
tion 80 of the Civil Procedure Code, 


Von, 79) 
PIR MAKHDUM v. MALIK BOOLA KHAN 


Appeal against the decree of the Divisional 
Court, Promo, in Civil Appeal No. 34 of 1922. 


Mr. Jordon, for the Appellant, 


JUDGMENT ,.— Appellant instituted a suit 
against respondent, who is a Village Headman, 
to recover Rs. 1,000 as damages for false 
imprisonment, His case was that respondent 
imprisoned him for 24 hours on a false charge 
of having failed to report the arrival of 
strangers at his house, a Headman having 
power to imprison for 24 hours for failure to 
make such a report. 

The Divisional Court held that the provi- 
sons of section 80 of the Code of Civil Pro. 
cedure applied to the case, and as the require- 
ments of that section had not been fulfilled, 
ordered the plaint to be rejected. 

Appellantin his appeal suggests that sec- 
tion 80 of the Code did not apply to the case, 
and that if it did apply his action in reporting 
the occurrence to the Sub-divisional Officer or 
Deputy Commissioner amounted to a fulfil- 
ment of the requirements of the section. 


There can be no doubt that section 80 of 
the Code applied to the case, since a Village 
Headman holds an office by virtue of which he 
is empowered to place or keep persons in con- 
finement and has various other powers and 
duties which constitute him a “ public officer” 
within the meaning of sections 2 and 80 of 
the Code and the act in respect of which 
damages were claimed, purported to be done 
by him in his official capacity, 

As for the second suggestion, how any 
advocate of this Court has the hardihood to 
argue that a mere report to the Deputy Com- 
missioner or Sub-divisional Officer complies 
with the requirements of section 80 of the 
Code passes my comprehension, 


The appeal is dismissed under the provisions 
of O. XLI, r. 11 read with O. XLII, r. 1, 
Z. K, Appeal dismissed, 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 


ORIGINAL Crviu Surt No. 393 oF 1916, 
March 12, 191°, 
Present :—Mr, Fawcett, A. J. C. 


PIR MAKHDUM AND OTHERS-—~PLAINTIFFS 
Versus 
MALIK BOOLA KHAN—DEFENDANT. 


Jagir land—Grant of reventie-—Proprictary rights— 
Yemindar, position of —Unerpur Jagir—Right to cut 
ITee G ustom. 


The right to out trees and sell them in the Jagir of 
Unerpur in Sindh is, as between the Jagirdar and the 
Zemindars, vested in the Zemindars, who have more 
proprietary interest in the soil than the Jagirdar. 


The general rule is that trees upon land are part 
of the land and the right to cut and sell them is 
incident to the proprietorship of the land. 


Ruitonjes Eduljee Shet v. Collector of Tanna, 10 W. 
R. 18 (P. C.); 11 ML I. A. 295; 2 Sar. P.O. J. 292; 20 E. 
B. 113, followed. 


In the oase of a Jagir the grant ordinarily is of the 
royal share of the revenua and not of the soll, 


In Sindh the ordinary tenure is that of tbe Zemin- 
dar or landholder who exercises wholly or in part the 
privileges of the landholder. The extent of such 
privileges varies according to custom from that ofan 
absolute proprietorship of the land, subject to the 
payment to Government of whataver may be the 
customary Government share of the produce, down to 
that ofan ill-defined and often disputed claim to 
levy a lapo or rent on all cultivated land. 


Though a Zeminday may be the proprietor of tha 
soil, yet by custom he may not have the right to out 
treas without the permission of the Jagirdar. 


Mr. Kimatrat Bhojraj, for the Plaintiffs, 


Mr, Tahalram Maniram, for the Defen- 
dant. 


JUDGMENT..-This suit relates to the 
right to cut trees on certain Survey Nos. in 
the Jagir of Unerpur. The plaint asserts that 
plaintiffs Nos, 1 to 3 are hereditary Zemindars 
of these Survey Nos. and are, as such Zemin- 
dars, the owners of the jungle and trees in the 
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Survey Nos, ; that they have always been in 
possession of the said jungle and trees ; that 
they have leased their rights bo cut them to 
the plaintiffs Nos, 4 to 7 who have actually out 
some of it; and that fhe defendant, who is the 
Jagirdar has been wrongfully obstructing the 
said rights of the plaintiffs and had moved the 
Revenue Authorities, who had referred the 
plaintiffs to the Civil Court. Plaintiffs accor- 
dingly pray for (a) a declaration of their rights 
as Zemindars to cut and appropriate to their 
own use the jungle and timber in the said 
lands, (b) for an injunetion restraining the 
defendant from in any way interfering with 
or obstructing their said rights or (¢)in the 
alternative for possession of the timber cut 
and lying in the said Survey numbers or its 
value Rs. 7,700 and for possession of the jun- 
gle, if the Court holds that the plaintiffs are 
not in possession thereof, In his written stabe- 
ment, the defendant denies that plaintiffs 
Nos. 1 to 3 are hereditary Zeméndars in the 
Jagir and that they have any right to cut the 
jungle. This right, he contends, belongs to the 
Jagirdar and not to the Zemindar. He also 
disputes the value of the timber that had been 
cut and raises other pleas. 


On this the following issues as amended 
have been raised, 


1. Are plaintiffs Nos. 1 to 3 hereditary 
Zemindars of the Survey numbers mentioned 
in paragraph 1 of the plaint? Is this question 
res judicata by virtue of decisions in Suit No.24 
of 1889 and Appeal No. 2 of 1890 and Suit 
No. 406 of 1908 of the Sub. Civil Court, Kotri, 
and appeal No. 55 of 1907 of the Court of 
the Judicial Commissioner of Sind (H. O. J.)? 


9. Did the plaintiffs as Zemindars not 
cultivate any of the numbers except numbers 
34 and 35 and a small portion of Kacha land 
No. 1? ° 


3. Have the plaintiffs Nos. 1 to 3 ever cut 
“ the jungle and timber on the Survey numbers 
mentioned in the plaint ? 


4. Who has the right to cut the imka in 
the Jagir—theo Jagirdar or the Zemindar ? 

5, Is the suit time-barred under Article 14 
of the Limitation Act (paragraph 6 of the 
Written Statement) ? 


6. Can th® suit lie as framed (paragraph 7 
of the Written Statement) ? 
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7. What is tho value of the timber lying 
cut in the Jagir ? 
8. General, 


On the firs) issue, the decision of the 
Subordinate Judge in Suit No, 24 of 1889 was, 
for the reasons given in the judgment in Suié 
No. 406 of 1903 (Ex. 11) not res judicata, As 
there pointed out, the fach that there was no 
dispute on this point in Appeal No, 2 of 1890 
amounts to an admission which can be 
relied on by plaintiffs, bub does not operate 
as an estoppel. The issue, as amended, how- 
ever, raises the question of the effeob of the 
subsequent decisions in Suit No. 406 of 
1908 and Qnd Appeal No.. 55 of 1907. 
It is clear that by those decisions plaintiffs 
Nos, 1 to 3 were held entitled to hereditary 
Zemindart rights in Kacha land to which the 
suit related. That land must have been 
Survey No.1; the only Kacha land in the 
plaintiffs’ Zemindari, I think, therefore, that 
the decision in that litigation does operate ad 
res judicata at any rate in regard to the Survey 
No. 1, But it cannot be extended to cover the 
question of the plaintiffs’ Zemindart rights 
in other lands, This, however, is a matter 
of little moment, for the evidence conclusively 
establishes the claim of plaintiffs Nos, 1 to 3 
to be hereditary Zemindars of the Survey 
Nos. mentioned in paragraph 1 of the plaint, 


* ** * TE is too late in the day now for the 
defendant to object to the Zemindarz rights of 
plaintiffs Nos. 1 to 3 whieh have been re- 
cognized both by the Revenue Authorities 
and the Civil Courts. I therefore hold on the 
1st part of issue No. 1 in the affirmative. 


Issue No. 2 seems to me to have been rais- 
ed under a misapprehension, If is apparently 
based on paragraph 1 of defendant’s Written 
Statement where he says all the numbers 
except Nos. 84 and 35 and a small portion of 
Kacha land, Survey No. 1, have always 
remained uncultivated. This issue should 
have really been “did the plaintiffs as Zemin- 
dars not cultivate any of the numbers except 
Nos. 34 and 85 and a small portion of Kacha ' 
land No.1?” The question, however, in any 
case is really immaterial in this suit, It is 
quite clear that, as stated in the Commis- 
sioner’s Special Circular No, 9, the Fallow 
rules do not apply to Jagirs, and the question 
of the cultivation of these Survey Nos. has 
no relevancy to the question of the right fo 
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cut trees and jungle growing therein. However, 
as evidence has been given on this matter, it 
may be stated that the defendants’ assertion 
that none of the Pacca lands have been culti- 
vated except Nos. 34 and 35 is untrue, for 
admittedly Nos. 86 and 37 have beenat any 
rate partly cultivated. Allahdad Shah also 
states that most probably a portion of No, 45 
had been cultivated, and according fo the 
notice, Ex. 10, there was also admitted 
cultivation in Nos. 13, 48, 50 and 51, I need 
not waste further time on this issue. 


Issue No. 3 should have contained an 
addition as to ‘‘ predecessors-in-title”’ after 
the words “plaintiffs Nos, 1 to 3,” and 
would, I think, have been more in con- 
sonance with the pleadings, if the issue 
had been, “ have plaintiffs Nos, 1 to 3, and 
their predecessors-in-title always been in 
possession of the jungle and the timber 
on the Survey Nos. mentioned in the 
plaint? ” which was the point emphatically 
denied in paragraph 2 of defendant’s Written 
Statement, For it is quite clear the defen- 
dant himself, although he makes a statement 
of that kind, cannot really deny that plaintiffs 
Nos. 1 to 3 and their predecessors-in-title have 
had trees cut on at any rate some of the lends 
in suit. **** There can, therefore, be no 
answer tothe issue other than onein the 
affirmative, 


I come now fo the important issue in the 
case, vigan © who has the right to cut the 
timber in the jagir on the Zemindari lands of 
plaintiffs Nos. 1 to 3, the Jagirdar, or the 
Zemindar?” On this point, the general rule 
as laid down by the Privy Council in Ruttonjee 
v. Collector of Tanna (1) is that the trees upon 
the land are part of the land, and the right to 
cut down and sell those trees is incident to 
the proprietorship of the land. The first 
question, therefore, that arises is whether the 
Jagirdar is the owner of the jagir lands or not. 
Mr. Kimatrai for the plaintiffs naturally relies 
strongly on the numerous rulings, the last of 
which is that of Gururao Shrinivas Heblikar v. 
Secretary of State for India (2) that in the 
case of Saranjam or Jagir (the terms being 
convertible) the grant is ordinarily of the royal 


(1) eae 11 M. I A. 295 ; 2 Sar. P.O. 
J. 292; 20 E. R. 1 
(2) '39 Ind. Gia 65, 41 B. 408 at p. 421; 


19 Bom. 
L. R. 117. 
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share of the revenue and not of the soil, and 
that the burden of proving that in any parti- 
cular case itis a grant of the soil lies upon 
the party alleging it, In the case of Mir 
Jam Khan v. Lekhraj (8) Mr. Whitworth 
says that he sees no warrant for the pre- 
sumption of the general resemblance of 
Jagirs in Sind to Jagirsin the Presidency, 
and has pointed out certain circumstances 
which he thinks distinguish the two cases, 
On the other hand there are passages in the 
History of Alienations in Sind, Volume 1, 
which can be cited fo the contrary. Thus at 
page 148, Sir Bartle Frere says that the general 
principles of classification applied to Deccan 
Saranjams could well be adopted for Sind 
Jagirs and points out resemblances between the 
two kinds of grants. At page 225, Mr. Hillis 
approves of a mode of permanent settlement 
‘on not dissimilar principles to those which 
guided the Hon’ble Mountstuart Elphinston in 
providing for the claims of the Saranjamdars 
of the Peshwa.” 

But in the present case I think it is not 
necessary to depend on any presumptions. The 
first thing to consider is the sanad which was 
granted to defendant’s ancestor Boola Khan. 
It is in the same form as that which is given 
at page 439 of the History of Alienations, 
Volume 1, The question now in dispute has 
not come before the Courts for the first time, 
and a sanad ofa similar kind, although the 
Jagirdar in that case was not quite on the 
same footing as the present Jagirdar, was 
considered by Mr. Birdwood in Seth Trikamdas 
y. Seth Thawerdas (4), In that case at pages 
101 fo 108 he gives his reasons for coming to 
the conclusion that, though the sanad desori- 
bes the grant as one of a tract of land, the 
words do not necessarily imply that Govern- 
ment intended to grant any proprietary in- 
terest in the soil, and that the primary inten- 
tion of the Government seems to have 
been to grant the actual revenue of the 
cultivated lands, and with it the requisite 
power for its collection by the grantee, on 
his own account, and all the advantages 
which such power involved. Therefore he 
held that, though the grant conferred on 
the Jagirdar some advantages coming with- 
in the higher “dominium” of the Sovereign, 

e 


(8) (1899) 2 5. D. 41 ab p. 52. 
(4) (1882) 1 8. D. 89. 
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yet under the sanad he was not the owner 
of the soil but only a grantee of the revenue 
of the land. Again in the case of Mir Jam 


Khan v. Lekhraj (3) Mr. Knight at pages 44° 


and 45 considered the same question in the 
case of the sanad of a Mir Jagirdar and says, 
“The nature of the tenure is not deseribed ; 
but in the concluding paragraph, which 
exhorts the grantee to continued loyalty and 
good behaviour, the following significant pas- 
sage occurs:— Ib is natural to infer that those 
who hold certain revenue and benefits alienat- 
ed to them or continued to them in alienation, 
by the State, should be foremost’, eto., eto. 
This is the only explicit reference to the 
nature of the grant that the document con- 
tains and the implied specification of ‘certain 
revenues and benefits’ as its subject-matter is 
strongly corroborative of the a priori proba- 
bility that no rigbts in tbe soil itself were 
added to the grantee.” I agree and think it is 
quite clear that, if Government intended to 
grant the owership of the soil to the Jagirdar, 
it would not have used that particluar phrase, 
but have used some expression more appro- 
priate to the real nature of the grant. Another 
point to be borne in mind is that under the 
sanad the 5 per cent. assessment is calculated 
not on the capital value of the land but on 
the net annual produce. 


But it is not necessary to rest the case 
there, for in my opinion the correspondence 
regarding the settlement of the First Class 
Jagirs, of which his Jagir was one, shows 
beyond all possible doubt that what was then 
granted was not the ownership of the soil but 
the assessment of other revenue which would 
otherwise have come to Government, Mr, 
Bilis submitted the proposals for the settle- 
ment in 2 letters, (1) No. 27 of 14th October 
1858 mentioned at page 224 et seq. of the 
History of Alienations in Sind, Volume 1, and 
(2) No. 30 of 10th November 1858 at page 
231 et seg. The latter letter explicitly refers 
in paragraph 8 to this particular Jagir, which 
is described in the margin as the case of 
Malik Jiand Khan. In paragraph 5 of the 
same letter, Mr. Ellis mentions that the extent 
of the land which it is proposed to confirm to 
the First Class Jagirdars was four lakhs and 
seventy five thousand bigahs; but pointed out 
that the’ whole amount “of the assessment 
thus proposed to be alienated, is only 
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Bs. 33,000, the fact being that much of the 
land included in these estates is unoulturable 
barren desert.” I think itis clear from this 
that under the settlement proposals the aliena- 
tion was of the assessment and not of the 
land. The proposals of Mr, Ellis were submit- 
ted by the Bombay Government to the 
Government of India in their letter given at 
page 238 ej seg. and in paragraph 12 of this 
letter the value of the alienated lands 
referred to in the letter No. 27 is 
stated to be estimated at Rs. 40,000, .The 
Government of India sanctioned the settle- 
ment of the First Class Jagirs in their letter 
of 5th April 1859, given at page 242 et sêg, 
In paragraph 5 of the letter it is stated that 
the Jagivs embraced an area of 475, 123 bigahs 
and involved a revenue of Rs. 39,145. This is 
evidently based on paragraph Š of Mr, Ellis’ 
letter No. 30 and paragraph 12 of the 
Bombay Government letter; and there is no 
doubt whatever that it was an alienation of 
the revenue of the lands that was sanctioned 
in this letter. Then we have the Secretary 
of States’ despatch formally approving of the 
Jagir settlement, which is given at page 250 
et seg. He there says “I have received and 
considered in Council two letters from the 
Government of India; forwarding the corres- 
Ppondence relative to the mode in which if is 
proposed to deal with the alienated revenues of 
the Province of Sind.” It is to be noted that 
he docs not say “alienated lands.” but 
“alienated revenues.” In paragraph 5 he 
also, like the Government of India, mentions 
that, though the extent of the First Class 
Jagirs was an area of 475,123 bigahs, the 
revenue involved amounted only to Rs, 39,145. 
1 think, therefore, that this alienation 
clearly was one of revenues and not of any 
ownership of the goil. 


It is irrelevant to consider any previous 
grants to the Jagirdar, cf. Secretary of State 
for India v. Bai Rajbai (5). It is no doubt the 
case as stated in History cf Sind Alienations, 
Volume 2, page 5 that Numria Chiefs had 
almost sovereign powers and may have had 
proprietary rights in lands. But, however 
that may bo, it is quite clear that the continu- 


(5) 80 Ind. Cas. 308 ; 89 B. 625 at p. 646 ; 190. W. 
N. 1087 ; 13 A. L. J. 958 ; (1915) M. W. N. 568; 29 
M. L. J. 242 ; 18 M. D. T. 179; 3 L. W. 781; 17 Bom, 
L. R. 780 ; 28 O. L.J. 1; 42 I. A. 229 P. O. 
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ance of the estates by the British Government 
went only to the extent above mentioned. It 
may also be noted that the Commissioner 
yefused to recognise the claim of the Numria 
Chief Abmed Khan, to the right to sell land 
at Kotri for building sites though it had been 
exercised for some time (pages 5 and 18). 
Another fact to be borne in mind is the state- 
ment at page 18 that Boola Khan made his 
salam rather late, and, therefore, the restora- 
tion of the Jagir was of course in the nature 
of a Boncession. 


Next we have to consider the claim of the 
semindars, plaintiffs No. 1 to 3, to have a pro- 
prietary interest in the soil, In this connection 
sections 217 and 218 of the Land Revenue 
Code were referred to by the pleaders in 
arguing the case. Ido not, however, think 
that these sections have much bearing on the 
rights now under discussion, As pointed out 
in Vasudeo v. Govind (6), the application of 
section 217 depends on the question whether 
the person who claims under it is a holder of 
land, as defined by section 3 (11) of the Land 
Revenue Code, 2. e., whether he is the person 
in whom the right to hold the landis vested. 
In that particular case the fact that a certain 
porson had been entered as registered occupant 
in the Survey was held not to be conclusive 
on the question of the right to the land, 
Section 217 also clearly refers mainly to the 
righb of the occupant or holder to cultivate 
land included in his holding: and even if it 
could be said to cover the oase of the right of 
an occupant to cut trees under section 40 of 
the Land Revenue Code, yet this only deals 
with the rights of occupants as against 
Government, It clearly could not affect the 
rights of third parties, I, therefore, go on to the 
question whether the Zemindar has 8 pro- 
prietary interest in the soil, On this point 
the leading case is that of Muradali v, Arab 
Jiwan (7), In that case the whole question 
was exhaustively discussed by Mr. Candy, and 
he concludes that, though there may have 
been originally nothing proprietary in the 
character of some Zemindars, yet the position 
was one which readily developed into a proprie- 
tary form. In the case of the Secretary of 


(6) 36 B. 815. 
(T) (1868) 1 8. D. 228 at p. 266. 
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State v. Kotumal (8) Mr. Beaman (at page 341) 
states that he was not prepared to adopt all 
Mr. Candy's conclusions ; but his remarks on 
the point are obiter dicta; and in Secretary of 
State for India v. Mushtrksing (9) Muradale’s 
case (7) bas been followed in regard to 
zemindari rights generally including proprie- 
tary rights in the soil. Also, so far as there 
is anything in the History of Sind Alienations 
on the subject, the opinions certainly go in 
favour of the plaintiffs rather than the 
defendant. I refer more particularly to the 
discussion in paragraph 82 ef seq, ab pages 
50—53, and Sir Charles Napier’s deoi- 
sion in paragraph 105 at pages 61 to 63, 
where at pages 52 and 62 he speaks of the 
zemindar as being more the proprietor of the 
land than the Jagirdar. Sir Bartle Frere was 
of the ‘same opinion, as will be seen from 
paragraphs 27 to 29 of his Memorandum of 

Revenue Settlement in Sind ” at pages 128 
and 129 of Selections from the Records of the 
Bombay Government, No. XVIII, New series. 
In paragraph 28 he says “a Jagirdar is merely 
one who holds an assignment of the Govern- 
ment revenue of certain lands,” and in 
paragraph 29 he says “ the landowner in Sind 
is called the zemindar.” Again in the passage 
quoted in Muradalz's case (7) Sir Bartle Frere 
states that “the ordinary tenure in Sind is 
that of a zemindar or landholder who exercises 
wholly or in part the privileges of the land- 
holder,” and that “the extent of such privileges 
varies according to custom from that of an abso- 
lute proprietorship of the land, subject to the 
payment to Government of whatever may be 
the customary Government share of the pro- 
duce, down to that of an ill-defined and often 
disputed claim to levy a lapo or rent on all 
cultivated land.’ In this particular case the 
plaintiffs’ zeminZari rights have been reeogniz- 
ed both by the Revenue Authorities and the 
Civil Courts as including a right to a share in 
the produce; and the opinions that have been 
quoted certainly support the view that plaint- 
iffs as Zemindars have at any rate more 
proprietary interest in the soil than the Jagir- 
This claim is also strengthened by 
their being entered as registered occupants of 
the lands at the Survey of the Jagir. 


(8) (1901) 25. D. p. 320 at p. 358° 
(9) 24 Ind. Cas. 818 ; 7 S, I. R. 169. 
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The evidence that has been given in the 
case in regard to the factum of possession can- 
not be said to help the Court very much in 
determining this issue. Itig clear that there 
has been no undisputed possession by either 
side ; but on the contrary, at any rate from 
1882 onwards, that there have been disputes 
between the Pirs on one side and the Jagirdar 
on the other, as to the right fo cut and sell 
the trees and jungle,” * * * * 


The'above evidence, in my opinion, certainly 
goes in favour of tho plaintiffs Nos, 1 to 
8, because the lessees Allahdad Shah and 
Seth Vishindas attorned to their predecessors- 
intitle, and all along the Jagirdar’s right 
to aub jungle from the lands of Pirs 
zemindari has been effectively disputed, I 
do not think it necessary for me to discuss 
in detail the other oral evidence as to 
acts of ownership in connection with the 
trees on either side. Itis, I think, in ao- 
cordance with probabilities in view of the 
dispute that both sides have asserted their 
claims and sold jungle produce in order to 
support them. But, though I gave the 
defendant every latitude to adduce evidence 
which might show possession or custom 
supporting his case, he bas entirely failed to 
prove this.** *** The evidence as to 
possession does not, therefore, in my opinion, 
affect the "main conclusion which has been 
given above, and I hold that the right to out 
and sell timber in the zemindari lands of the 
plaintiffs is (at any rate as between the Jagir- 
dar and the zemindar) vested in the zemin- 
dar. 


At the same time, though the zemindar is 
proprietor of the soil, yet by custom he might 
not have the right to cut trees without the 
Jagirdar’s permission. This, in fact, has been 
alleged by some of the witnesses, for instance 
Allahdad Shah; and in the case of Secretary 
of State v. Kotumal (8), already referred to, 
it is stated that it was admitted that the 
Zemindars used to ask permission of Govern- 
ment! before cutting down the trees. In so far 
as the dominium of Government has been con- 
ferred on the Jagirdar, it might, therefore, 
have been the custom for the zemindar to get 
the Jagirdar’s permission, but no such plea 
has been Yaised by the defendant, and in any 
case there js no sufficient evidence to justify a 
finding that his permission was required before 
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the frees could be cut by the Zemindars. Th 
is also I, think, conceivable that, although the 
Zemindars have a proprietary right to the trees, 
yet the Jagirdar might be entitled to a share of 
the profits of the trees, just as he has a right to 
a share of the produce of cultivation. Govern- 
ment, for instance, make a profit out of the trees 
on land, see Commissioner’s Special Circulars, 
paragraph 9 ab page 154 and paragraph 2, page 
79. Also the sanad of a First Class Jagirdar 
is not confined to the produce from cultivation 
but covers all produce of the Jagir, Some 
judgments of the Hyderabad District Court 
have been put in which go against such a 
claim. I am inclined to think that a stronger 
case could be made out for the Jagirdar than is 
there allowed, but it is not necessary for me to 
discuss the point, because the defendant has not 
raised any such contention, and ib is not for 
this Court to make out a oase for him which 
he has not himself set up. 


T have considered, however, whether in view 
of the above possibilities the declaration and 
injunction sought should be limited, so as not 
to prejudice any right which defendant might 
have of that kind ; buh I have come to the 
conclusion that any future claim he might 
make of this sort would almost certainly’ be 
held to be debarred under section 11, Explan- 
ation IV, of the Civil Procedure Code. It is 
also undesirable to encourage further litigation 
between the parties. If the defendant has 
any justification for setting up such a claim, 
he should have done so in the present suit. 


As regards issue No. 5, itis clear that the 
decision of the Collector in Ex. 41 was not one 
which if was necessary for the plaintiffs to set 
aside, within the meaning of Article 14 of the 
Limitation Act. Ib related to a question of 
title and not to any matter in respect of which 
the Collector could pass a final order under 
the Land Revenue Code or otherwise, Accord- 
ingly the suit is not time-barred. 


Issue No, 6 was not pressed and in any 
case must be answered in the affirmative. 


# On issue No, 7 no evidence has been adduced 
as to the value of the timber; but this has 
already been agreed to as Rs, 6,260 the 
amount deposited in Court by. plaintiffs. 
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For the above reasons I pass a decree 

granting plaintiffs the declaration and injunc- 

“ tion sought. The defendant must pay plain- 

tiffs’ costs, including costs of the hearing, 

which defendant was ordered to deposit on isb 
December 1916, 


N. H. Suit decreed. ` 


PRIVY COUNCIL, 
APPEAL FROM THE Patna Hren Court, :/ 
October 26, 1923, 


Present :—- Lord Buckmaster, Lord Sumner, 
Sir John Edge, Mr. Ameer Ali, and Lord 
Salvesen, 


KUMAR SATYA NARAIN SINGH—4 
APPELLANT 
Versus 


RAJA SATYA NIRANJAN CHAKRAVARTI 
AND OTHERS——RESPONDENTS, 


Ghatwali tenures, incidents of—Hundwa estate, 
whether under-tenure of Kharakpur-- Alienabtitiy— 
Custom, local, incidents and proof of. 


Where a grantis forthcoming to aman and his 
heirs as Ghaival or is to be presumed to have been 
made though it may have since been lost, personal 
performance of the ghatwalt services is not essential 
so long as the grantes is responsible for tham and 
procures them to be rendered. 


Inalienability is one of the incidents of ghalwalt 
lands, But evidence may be given to show that in a 
certain District they are by local custom subject to 
special incidents in this regard. 


To terminate the Ghatwalé character of landa it is 
necessary to find something done or omitted to be 
done on the part of the Government, as the grantora, 
which would have the legal effeot of a surrender and 
re-grant of the lands on new terms, or, abany rate, 
of a release of the right to appoint the ghatwal and 

- call for the performance of the services. 


Where a tenure is created, as distinct from a mere 
personal employment, the tenure-holder has such an 
interest in the rendering of the services as entitles 
him to such beneñt of the tenure as accrues from his 
readinass and willingness to perform his obligation. 

. The service is not a mera burden on the land; it 
constitutes a personal right in so far as the land held 
on that condition is concerned, and a personal obli- 
gation in so far as conoartns the grantor, which, being 
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in the natureof a publio obligaticn, cannot be 
waived by the grantor for his own advantage, nor, 
being in the nature of a title to the lands, can 
be relegated to desuetude for the mere disadvantage 
of the ghaiwal. The truth is that, where rights 
can once be shown to have baen established 
and continue to be vested in living persons, obsoles- 
cence aud desuetude are popular expressions rather 
than solid legal grounds for refusing a continuing 
recognition to the right as originally established. 


The Hundwa estate is not an under-tenure of 
Kakak Ib isa Ghatwalt tenure and is inalien- 
abla, 


Incidents of Ghaiwalt tenures discussed. A looal 
custom is one binding on all parsons in the local area 
within which it prevails, and differs eatirely from a 
family custom, binding only on mambers of the 
family as to rules of dezcent. 


It is one which must be pleaded with particularity 
ag to the local limits of the area of which it is alleged 
to ba the custom, and the evidenca must be evidence 
as to the prevalence of the custom in that area. 


Except so for as analogy may serve to explain any- 
thing that isin itself obsoure, the customs of other 
localities are not relevant. 


Oase-Law discussed. 


Appeal from the judgment of the Patna 
High Court, dated the 9th July 1918, confirm- 
ing the judgment of the Sub-judge, Bhagalpore, 
dated the 14th Septemper 1914, 


Messrs, De. Gruther, K, O. and Dube for the 
Appellant, 


Messrs, Lowndes K. O. and Raikes, for the 
Respondents, 


JUDGMENT.—This was a suit toen- 
foree by sale certain mortgages of lands; which 
may be shortly called the Hundwa, estates, 
created by the late Udit Narayan Singh of 
Lagma, in Pergana Hundwa, a jungleterry 
taluq in the Santal Perganas District. The 
suit was defended on behalf of Kumar 
Satya Narayan Singh, whom the widow 
of Udit Singh adopted under his testa- 
mentary authority as his son, and the ground 
of defence was that the Hundwa estates 
were and are inalienable and passed unencum- 
bered to this defendant as successor on the 
death of Udit Singh, the mortgages notwith. 
standing. Two main questions arose: the 
first, whether the estates were ever inalien- 
able at all; and the second, even if so, whether 
before the dates of the mortgages they had 
not become alienable in full. Beth Courts 
rejected the defence: the Subordinate Judge 
mainly on the first point ; the High Court of 
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Patna, while accepting the original inallenabi- 
lity of the estates, definitely upon the second, 
This defendant now appeals. 


The title and tenure asserted by the appel- 
lant rest on an alleged grant and subsequent 
confirmation of a permanent ghatwali tenure 
made to his ancestor Subba Singh by Captain 
Brown ani Mr. Dickinson, officers of the rul- 
ing power, in 1776 and 1794 respectively, 
The respondents’ case is that nothing more 
took place than an ordinary revenue settle- 
ment of these estates, then belonging to Subha 
Singh, confirmed at the permanent settlement, 
and subject to no tenure or condition of in- 
alienability. 

In a very elaborate judgment the learned 
Subordinate Judge examined the whole history 
of Hundwa for over a century and a half, and 
his conclusions may be thus summarised, 
Hundwa was originally acquired in absolute 
ownership in or before the sixteenth century 
by a Khetauri family driven from its 
earlier home by Rajput pressure from 
the west. Subsequently, at a date un- 
koown, it became annexed to tha Kha- 
rakpur Raj and was tributary to it, but, for 
their own purposes and not under obligation to 
any overlord, the Rajas of Hundwa continued 
to appoint their own ghatwals in Hundwa and 
to maintain an armed force of jagirdars, 
Hundwa was at this stage of its history, when 
the East India Company obtained the Dewani 
in 1763 and, in aseessing revenue on the mahal 
of Hundwa, included it as part of the Kharak- 
pur estate for fiscal purposes, When tho 
Santal Perganas came under martial law the 
landed proprietors ex majori cautela obtained 
pottas and sanads from the military officers in 
charge confirmatory of the rights which they 
had enjoyed in quieter times. They were, as 
was the whole population, liable to military 
service if called upon, and no doubt they 
accepted in their poltas mention of a service 
which arose out of the state of the country. 

When about the end of the century peace had 
been fully re-established in the district, no 
further service of the kind was requisite, and, 
in spite of the language of. the pottas, none 
was ever required. Such was the case of 
Hundwa, as of many other estates, Nothing 
more hadbeen done by its proprietors than 
the ordinary rural police work, which fell on 
all landed proprietors of consideration, and, 


although in a country where names die hard 
the old tradition of the existence of ghatwals 
in Hundwa, and with if the name, continued 
to survive, there was in facb no correspondence 
between the old and the recent state of things. 
The Raja of Hundwa himself never was a 
ghatwal, either appointed by the Mogul power 
at Delhi or by the Hast India Company. Ha 
was, when he chose,a grantor of ghatwalt 
holdings of his own creation, bub, subject 
only to his payment to the zemindars of 
Kharakpur, he was an independent proprietor 
and not the holder of any service tenure. 


The learned Judge thus made light of the 
title deeds, on which the defendant relied, 
regarding them as mere recognitions, nob very 
accurately expressed, of pre-existing rights, 
for which view he thought that he found con- 
clusive record and authority in the reports of 
various officers of the company, which have 
been published from time to time. From 
similar sources, and to the like effect, was 
derived a whole series of other incidents and 
of official acts, which he considerad to be of 
capital importance. 


At the beginning of the last century the 
Collector of Bhagulpore prepared a list of the 
ghatwals in Kharakpur, and this list does not 
mention the defendant's ancestor, who was 
then in possession of the Hundwa estate and 
must have held it, according to the defendant, 
as a ghatwalt tenure. A few years later Mr. 
J. P, Ward reported, in 1833, that Hundwa 
was held by the defendant's ancestor as a 
ghatwali tenure, but as a ghatwali tenure 
under the Raja of Kharakpur, though he 
added that this dependency had been suc- 
cessfully disputed. Mr. Ward records this 
withouf making any suggestion that ib was 
really hald from the Government direct, 
except that Captain Brown and Mr, Dickinson 
are spoken of as having respectively made 
and continued 8 “grant.” In 1838 Govern- 
ment took proceedings under Reg. XI of 1819 
to resume Hundwa, on the ground that ib was 
lying unassessed to revenue, though it had 
been included in the permanent settlement of 
Mahalat Kharakpur in 1796, when Kadir Ali 
was the Kharakpur Raje. The claim failed, and 
the Government acquiesced in the decision, al- 
though an entry in the Settlement Register of 
Mokurrarit Istamrari Jumma of Bhagulpore 
for 1801 —1802 recorded in regard to Hundwa 
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that after the Dewani a mokurrart potia had 
been granted subject to ghatwali, and men- 
tioned as the foundation for this record 
Captain Brown’s potta for the whole pergana 
Hundwa, dated 1776, and Mr, Dickinson’s 
sanad of 1794 In 1863, after the adverse 
decision of their Lordships’ Board, reported in 
6 Moore’s Indian Appeals, the Government 
agreed with the Raja of Kharakpur of that 
day, in consideration of an annual payment of 
Bs, 10,000, to surrender its right to the advan- 
tage of having ghatwals regularly appointed for 
the performances of public policy services, whose 
jaghirs the raja would have to provide him- 
self, For this purpose a list had been prepared 
of the ghatwals, to whose servicos the Govern- 
ment might lawfully lay claim, but Hundwa is 
not in the list. It is, of course, matter for 
argument whether the reason for the omission 
is that Hundwa, as a ghatwali tenure, was not 
included in the zemindary of Kharakpur, not 
being the subject of a publie service as to 
which the Raja of Kharakpur had any res- 
ponsibility, or whether, as the learned Judge 
thought, the true reason is that the Raja of 
Hundwa held his lands as an independent 
proprietor and not by any manner of ghatwals 
service at all. It certainly is of some impor- 
tance that such a list should have been made 
for such a purpose without any mention 
of Hundwa and without any explanation 
of the reason why it was not mentioned. 
In subsequent years various less important 
proceedings took place, as to which the obser- 
yation is that the official ignorance of the 
fact, if fact it was, that Hundwa was held 
direct from the Government on a ghatwali 
tenure is singular in any case and doubly so 
in view of the existence of Captain Brown’s 
and Mr. Dickinson’s grants, which could 
hardly have been entirely lost sight of. Thus 
in 1867 part of the lands of Hundwa were 
acquired for a public road and paid for 
without any indication that Hundwa differed 
from any other of the lands under Kharak- 
pur. A similar incident, of no great im- 
portance in itself, was given in evidence 
when more land was required for the road 
in 1872, In: 1875 the Commissioner for 
the Division ‘called on the Collector of the 
dietriot for information as to all ghatwals 
tenures, from which police services were then 
demandable, and again Hundwa was omitted 


from the replies, as though all trace had been 
lost of the Government right to call for 
ghatwali service. From his comments on 
these events the learned Judge appears to have 
thought that, if a Government could be con- 
ceived to be capable of losing sight of rights 
of great antiquity and small value, legal con- 
sequences would follow in the lapse of years, 
disabling the Government, to the advantage 
of the proprietor, from enforcing its claims, 
He recites, however, in his judgment, extracts 
from official correspondence from 1869 on- 
wards, which show that the writers them- 
selves were alive to the fact, that there 
might be still existing ghatwalt tenuresin the 
districts in question as to which, for various 
reasons, the demand of services had in fact 
ceased, and contrasts them with other pas- 
sages, from which he infers, not without 
reason, that the writers had not lost sight, at 
any rate, of Hundwa, but were clearly, if 
erroneously, of opinion that ib was not a 
Government ghatwali, but probably was a 
shikmi tenure under the estate of Kharakpur. 


The Subordinate Judge finally attached very 
great importance to the entries in the Record 
of Rights relating to Hundwa, in which at the 
settlements made in 1874—79 and 1898— 
1907 the talugas in question were entered as 
the Istamrari Mokurrari proporty of the Raja 
of Hundwa without any qualifying addition, 
such as might have been made and in the 
case of other ghatwalt properties was made, 
and he regarded the Record of Rights as being 
" the clearest possible positive evidence of the 
fact that Hundwa is not a ghatwali at all, 
whether under the control of the Government 
or of the Zemindar.” 


Undoubtedly, this long series of adminis- 
trative acts, records and reports, which either 
affirmatively declare Hundwa to have been a 
shikmi ghatwali of Kharakpur or negatively 
treat it as, at any rate, wholly free from any 
ghatwali services to the Government, is, as 
the learned Subordinate Judge found it, a very 
impressive circumstance. If the problem had 
been to infer the true original grant, which, 
in the absence of the text of it, could only be 
collected from the evidence of what was 
done and left undone in connection with 
Eundwa by the ruling power, sit would, 
no doubt, have been difficult to infer, as 
the explanation which best fitted all the 
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facts, that the right originally granted 
consisted of a ghatwalt tenure, held from the 
East India Company direct, The production 
of the authentic texts of the original grants 
completely alters the question, and it becomes 
in the first instance one of construction. The 
reports of the Government officers are nob even 
contemporanea expositio, for the earliest one 
must have been based on hearsay accounts, 
already one or two generations old, and pre- 
sumably not on any inspection of the original 
grants, since they are not mentioned, 


In the High Court the learned Judges 
_ differed from the conclusion of the learned 
Subordinate Judge, holding that Hundwa was 
originally a Mogul ghatwali, hereditary in the 
family of the defendant’s ancestors, which 
Captain Brown and Mr. Dickinson confirmed 
but did not originate, by the potta and sanad 
in question. They arrived at this conclusion 
on the construction of the two documents, 
read in the light of contemporaneous conduct 
and of prior history, which they conceived to 
have been sufficiently established or to be 
common knowledge, Roe, J., thus states 
their conclusions :— 


“The Hundwa tenure was, prior to the 
Dewanee, a Mogul ghaiwali. The effect 
. of assumption of jurisdiction over the 
jungle Terai Mahlas by the Hast India 
Company was at most to convert the 
allegiance of the ghatwal from an alle- 
giance to the Mogul Empire to an alle- 
-giance fo the East India Company. The 
Permanent Settlement did not destroy the 
Company’s right to enforce nor relieve 
Purander Singh from liability to render 
that allegiance, Nothing that has since 
been done has altered the position, .. . 
The descendants of Purander Singh have 
never specifically refused to render servi- 
ces aS ghatwals. | . The entry 
of the ghaiwali service abiached to the 
“Mahal in Exhibit F still stands. . . 
It may be that the power to enforce these 
services has lapsed by limitation, That 
question was not argued atthe bar and 
could not be raised in this suit. Iam satis- 
fied that the right has not been des- 
troyed by any definite act.” 
As the onstruction, which was put upon 
these documents in the High Court, was 
strenuously contested at their Lordships’ bar 


by the respondents, who prayed that the 
judgment of the Subordinate Judge on this 
point should be restored, the first question for 
decision will be whether or not the lands of 
Hundwa were at any material time a ghatwali 
tenure at allornot, Without proceeding upon 
the same line of reasoning as that adopted in 
the High Court, their Lordships are of opinion 
that they were. Formidable as the series of 
official acts and reports above mentioned 
appears to be, their Lordships think that, as 
soon as the texts of original instruments, sugh 
as the gotta and sanad in question, dating 
from a time anterior to all these matters, are 
produced and putin evidence, the nature of 
the estate of Hundwa rests upon their true 
contruction and import and not upon the 
notions entertained about them in later gene- 
rations, 

The instrument of 1776 is one of a consider. 
able number of similar instruments executed 
by Captain James Brown, of the Hast India 
Company's service, who gavea full account 
of the district, which was published in India 
Tracts, 1787. He was one of the officers 
employed in introducing order into the five 
jungle Terai mahals, including Birbhum and 
Kharakpur. Though the originals of the two 
documents in question are nob now forth- 
coming and probably have been lost, they 
had been so often produced and accepted in 
numerous suits for the last eighty years and 
more, that the translations used in the present 
case have been accepted without question as 
truly representing authentic originals. The 
dooument of 1776 is headed “ Patta in terms 
of Kabuliyat granted,” eto, (which Kabuléyat, 
however, is also not forthcoming), and is 
entitled in the commencement thus: “ This 
Istamrari Mokurrari Patta is granted to you 
. . . ata varying consolidated jumma, 
Rs, 2,701, in respect of Pergana Hundwa,” 
The document itself sets out no parcels 
for Pergana Hundwa, though there is an 
express exception of Brabmottar and other 
lands, ‘‘ jagirs granted to archers and Barkan- 
dases, perquisites of Imlah lands and other 
zemindart expenses.” Then follow certain - 
clauses which may not go beyond duties then 
ordinarily discharged by zemindars, though 
among them occur the words " you should go 
round your village, escorted by archers. 
and Barkandases holding jagir grants, as 
per details given below, and protect the 
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villages ;” but further on ocours this most 
significant clause: “When called by the 
Hazur you should be escorted by a body of 
archers and Barkandases 807 in number, 
of whom the Sardars will be 7 and archers 
and Barkandases will be 30), and should 
appear before the Hazur, and you ought to 
be careful about the boundaries and limits of 
your village.” 


There follows a sort of summary or gohe- 
dulo headed “Annual jama of the Istamraré 
Mokurrart settlement . Barkandases 
and archers,” with details showing how 
Bs, 2.701 are made up, which throw no light 
on the present question. It is clear that the 
whole sum payable to the revenue is payable 
by Raja Subhao Singh. There is, further, a 
contemporaneous Dow!}, which, it is common 
ground, supplies the parcels intended to be 
included in this settlement. It is admitted 
that the lands in mortgage are lands to which 
the instrument of 1776 applied, but it has to 
be observed that, when Hundwa is mentioned 
in the interval, since then, it cannot always 
be concluded that the whole of the lands so 
referred to were either lands covered by 
this instrument or lands belonging to the 
family of Subhao Singh and Udit Singh. Their 
content seems to have changed from time to 
time. These facts add to the obscurity of the 
past history of Hundwa, but as no issue 
turned on these discrepancies in the Courts 
below, their Lordships are of opinion that they 
do nob affect the present question one way or 
the other, ; 


Importance has further been attached to the 
persons named in the instrument of 1776 and 
to the manner in which they are referred to. 
It is expressed to be granted to “Raja Subhao 
Singh, Babu Udit Singh, Babu Gopal Singh, 
Babu Lal Singh and others, ghatwals of 
Pergana Hundwa appertaining to Kharakpur.” 
No doubt the senior of the kinsmen is 
called Raja out of respect. The term does 
not mean that Subhao Singh was an inde- 
pendent proprietor, while the other kins- 
men were not but were ghatwals only; 
the whole class are ghaiwals of Hundwa, 
though varying in social importance, In 
the operative part it is mandatory, though 
always in general terms— “You should always 
obey the Government,” and so forth. The 
Dowl mentions Subhao, Gopal, Lal and 
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Udwant, (who may really be Udit), in connec- 
tion respectively with the Taluqas Khandwa, 
Phuljheri, Kesri and Sarji, and it names six or 
seven other parsons whom fhe instrument 
itself does not name ab all, These discre- 
pancies, for the same reason as that above 
stated, seem to their Lordships not to require 
further discussion, 

In 1794 this instrument was perused and 
considered by Mr, Dickinson, the Government 
officer then in charge of this district, and he 
issued a perwana, which is also relied on by 
the appellant as part of his title and, in view 
of the fact that it purports to be a substantive 
confirmatory grant, has throughout been ao- 
cepted on both sides as being one with the in- 
strument of 1776 for purposes of construction 
of the title, Itisin the name of the Bast 
India Company. It is addressed to the 
Mutsaddis, present and future, of Pergana 
Hundwa, and ultimately directs them to 

' treat the Said Pergana as a mokurrari 
tenure,” to “receive the fixed Jama of the said 
Pergana by regular instalments each year from 
Raja Purundar Singh, zamindar, and others ;’ 
and it adds, “ You shal) not demand anything 
in excess, nor shall you demand production 
of fresh sanads every year.” 

The restis of this porwana consists of recitals 
of details and parcels and of words of grant. 
It records that, since Captain Brown granted 
Hundwa, “old zemindari of Raja Subhao 
Singh,” “as permanent Mokurrar:” to him, 
Udit Singh, Gopal Singh, Lal Singh, Bishun 
Singh, Fateh Singh, and other ghaiwals of the 
said Pergunna,” all these persons except 
Gopal Singh have died, and Subbao Singh’s 
nephew, Purandar Singh, bas been in 
possession of the shares of bis uncle and 
also of. Udit Singh and of Gopal Singh, 
paying the Government Revenue; while 
in the case of the others, sons in each 
case have succeeded to fathers’ shares. 
The perwana concludes: “Therefore, taking 
into consideration their right of in- 
heritance, so much of the said Pergana as 
formed the share of Raja Subhao Singh 
Zenmindar, and of Udwant Singh and Gopa, 
Singh, ghaiwals, is granted as before to Raja 
Purandar Singh, Zemindar, and so much of it 
as belongs to Lal Singh has been granted to 
Budhan Singh, the share of Bishug Singh to 
Manik Singh, the share of Fateh Singh to 
Rohan Singh and other ghatwals, and to their 
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descendants as permanent Mokurrari tenure," 
The rent, “ excepting the Jagir lands of 
Barkandases and archers,” is Rs. 2,701, 
The obligations of the document of 1776, as 
to looking after the villages and appearing 
before the Huzur with a force 307 strong, 
are referred to, bub whether for the purpose 
of reciting that these obligations have hither- 
to been performed, or of directing the 
Mutsaddis to see that they are performed 
in the future, is not, as a matter of drafting, 
quite clear, What is clear is that there is 
nothing to take away from the earlier docu- 
ment in this respect and that, reading the two 
instruments together, effect must be given to 
these provisions as part of their terms. What, 
then, must that effect be ? 


The respondents’ contention, briefly, is that 
these provisions are nothing more than the 
expression of duties then currently required 
of Zemindars, and, whether required or not, 
discharged by them in their own interest and 
in the interests of their ryots ; that the men- 
tion of ghatwals does not include Subhao 
Singh or Purandar Singh themselves; and 
that the “other ’' ghatwals mentioned do not 
include them in one class but are ghatwals 
subordinate to them, whose duties are of 
earlier origin than either of these instruments 
and are not based upon them. The language 
employed is relied upon in support of the view 
that Hundwa was, before 1776, an independ- 
ent Zemindart in the family of Subhao 
Singh, held subject only to payment of Govern- 
ment revenue; that such ghatwals as then 
existed were his shikmi ghaiwals, and that all 
that Captain Brown and Mr. Dickinson did 
was to settle what eventually became the 
permanent revenue payment due in respect 
of the whole estate and to signify this in an 
ordinary settlement potta, confirmed by the 
later perwana, These contentions their Lord- 
ships think unsound, 


It may be advisable to consider generally 
the law relating to ghatwal: tenures, partly 
for the purpose of determining whether the 
construction adopted by their Lordships is in 
any way inconsistent with that Jaw, and 
partly for the purpose of deciding the incidents 
which the law attaches to the form of tenure 
resulting from the construction, Inthe Santal 
Perganas there are for practical purposesthree 
classes of ghatwals tenures, (a) Government 


ghatwalis, created by the ruling power ; (b) 
Government ghatwalis, which since their orea- 
tion and genorally at the time of the Perman- 
ent Settlement have been included ina 
Zemindari estate and formed into a unit in its 
assessment; and (c) Zemindari ghatwalis, 
created by the Zemindar or his predecessors 
and alienable with his consent. The second 
of these classes is really a branch of the first, 
The matter may, however, be looked at broad- 
ly. In itself “ghatwal" is a term meaning an 
office held by a particular person from time, to 
time, who is bound to the performance of its 
duties, with a consideration to be enjoyed in 
turn by the incumbent of the office, Within 
this meaning the utmost variety of conditions 
may exist. There may be a mere personal con- 
tract of employment for wages, which take the 
form of the use of land or an actual estate 
in land, heritable and perpetual, upon ser- 
vices certain or services to be demanded, 
The office may be public or private, important 
or the reverse. The ghatwal, the guard 
of the pass, may be the bulwark of a whole 
country-side against invaders; he may be 
merely a sentry against potty maranders ; he 
may be no more than a kind of gamekeeper, 
protecting the crops from tbe ravages of wild 
animals . Ghatwali duties may be divided into 
police duties and quasi-military duties, though 
both classes have lost much of their import- 
ance, and the latter in any strict form are but 
rarely rendered. Again, the duties of the office 
may be such as demand personal discharge 
by the ghatwal and personal competence for 
that discharge ; they may, on the other hand, 
be such as can be discharged vicariously, by the 
creation of shikmi tenures and by the apoint- 
ment and maintenance of a subordinate force, 
or they may be such asin their nature only 
require to be provided for in bulk. It is plain 
that where a grant is forthcoming to a man 
and his heirs as ghatwal or is to be presumed 
to have been made though it may have since 
been lost, personal performance of the ghat- 
wali services is not essential so long as the 
grantes is responsible for them and procures 
them tobe rendered. Shib Lally. Moorad 
Khan (1). So much for the ghatwal, The 
superior, who appoints bim, may also in the 
varying circumstances of the organisation of 
Hindostan be the ruling power over the 
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country ab large, the landholder responsible 
by custom for the maintenance of security and 
order within his estates, or simply tho private 
person, to whom the maintenance of watch- 
men is,in the case of an extensive property, 
important enough to require the creation of a 
regular office. It would not be easy fo 
draw with precision the distinction in the 
duties performable by him between a person 
who might properly be called a ghatwal, and 
a person, who is only to be styled a chowkidar, 
though the legal incidents of the respective 
positions are clearly different. At the other 
end of the scale the term “ ghatwal ” may be 
the honourable badge of a great proprietor, 
who in his day was a veritable Warden of the 
Marches, In the minor senses of the word, 
" ghatwal” can hardly be said to connote a 
tenure at all. A jaghir, assigned for the sup- 
port and remuneration of a ghatwal, may 
beno more than wages in kind, arising from 
the use of a plot of land customarily in 
the occupation of the ghatwal for the time be- 
ing, and in such a case personal service by the 
employee and personal selection and appoint- 
ment by the employer may well be in every 
case essential incidents of the relationship. In. 
competence and misconduct on the part of the 
employee may be causes for removal of the 
ghatwal and resumption of his holding Rajah 
Neelanund Singh v. Surwan Singh (2); actual 
appointment may be the necessary initiation 
and seal of his office; personal selection may 
be the whole basis of his service and mere 
family claims valueless in the matter. On the 
other hand, there are great estates, whose pro- 
prietors are found holding them or parts of 
them upon the terms of providing that ghatwali 
services shall be forthcoming, either regularly 
or when required ; services, which itis im- 
possible for the proprietor himself to render 
in his own person, and which become possi- 
ble to him and to those to whom he rend- 
ers them simply by virtue of his possession 
of the lands thus granted. In such cases the 
ghatwali tenure, even if not originally granted 
as heritable, easily becomes so, and is eom- 
monly found on the death of an incumbent of 
the office to descend to some member of his 
family, if not necessarily tothe senior mem- 
ber. Thus in Kharakpur ghatwals have a 


(2) _5 W. R, 292, 


perpetual hereditary tenure af a fixed jumma 
(Munrunjun Singh v. Rajah Lelanund Singh 
(3). A recognised right to be appointed 
ghatwal, then takes the placa of a formal 
appointment ; a recognised right in the supe- 
rior to dismiss the ghatwal, if he is no longer 
able and willing to render the service required 
by his tenure, and to appoint another person 
to the office and the tenure of the lands, than 
readily suffices to maintain in perpetuity the 
incidents of the tenure, Women of rank have 
thus in some instances come to be the recog- 
nised holders of ghatwalé lands Tekat Doorga 
Pershad Singh v. Tekat Doorga Koveree (4), 
The case of Rani Surbessuri occurred in 1783 
in Kharakpur, and there are said to have been 
many such cages in Birbhum. A further 
incident of such a tenure is the inalienability 
of the ghalwals lands, for it is obvious that, if 
the whole lands ware alienated together at the 
choice of the ghatwal, he would be in a posi- 
tion either to make his own alienee, possibly 
& person non-resident or unfit, the ghatwal in 
succession to himself without the zonsent of 
his superior, or to deprive himself of the 
whole of the means provided to enable tha 
services to be rendered, while himself retain- 
ing the offise, whose obligations he could in 
consequence no Jonger fulfil, The office cannot, 
except by special custom, granb or other ar- 
rangement, either run with lands or be severed 
from them, If the lands are alienated piecemeal 
-~and this must be involved in a right to alien- 
ate them at all-—the same difficulty arises in 
another form, for here, the office being indivisi- 
ble the question is to which of a number of 
several purchasers of the lands is it to pass? 
Hurlal Singh y, Jorawun Singh (5), Rajah Lil- 
anund. Singh Bahadoor vw. The Government 
of Bengal (6), Rajah Nilmoni Singh Deo v. 
Bakranath Singh (7), Raja Lilanand Singh 
Bahadur v. Thakur Munorunjan Singh (8). 
Ib is true that, so far as the superior is 
concerned, the inconveniences which would 
arise from allowing to the ghatwali a free right 


(3) 3 W. R. 84. 

(4) 20 W. R. 154. 

(65) 68S. D. A. Rep. 169 at p. 170. 

(6) 6M. L A. 101; 4 W. R. P. O. 77; Sar. P.O. J. 
505; 1 Suth. P. O. J. 248 ; 19 E. R. 88. 

(1) 9L A. 104; 9 0.187 :58home. w. R. 66; 4 
Sar. P. O. J. 385: 4 Ind. Dec. (N. 8) 777 (P. C.) 
ay I A. Sup. Vol. 178 at pp. 181, 185 ; 19 B. L. 
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of alienation May be met by reserving to the 
superior the right of withholding consent to 
the alienation and thus defeating it, and this, 
coupled with the right to appoint a successor 
to the offica when it falls vacant, may in prac- 
tica he sometimes all the protection that the 
superior requires, butin two points affecting 
others it is insuficient. First of all, when the 
ahatwal’s office has become hereditary in hig 
family, alienation by him becomes impossible 
without infringing the right of his heirs; and 
secondly, when the office is of a public char- 
acter and held for the general good, it is not 
enough to safeguard fhe superior’s personal 
right of appointment, bubitis also necessary to 
ensure that the lauds and the services shall 
remain substantially connected so'that actual 
performance and not mere subordination may 
be assured, and this involves that the lands 
must remain impartible and inalienable, 
Those considerations peculiarly apply where 
the superior, by whoin ghatwals are appointed 
and of whom gkatwali lands are held, is the 
ruling power itself. In Mogul times such 
grants were common; nor did their existence 
by any means come to an end with the 
assumption of the Dewanny. Government 
ghatwali tenures have to some extent lost, or 
appeared to lose, their identity by being 
included for revenue purposes in the assess- 
ment of zemindary lands held by another and 
an independent proprietor, bub the question 
whether or not a given ghatwalt tenure is a 
Government ghatwalt tenuro must depend on 
the original grant, and unless the inclusion of 
the tenure in the assessment of zemindary 
Jands can be shown to have amounted to a 
release by the Government of the ghatwali 
services or fo a grant to @ third parf of the 
right to receive them and of the right to 
appoint the ghatwal, the tenure must remain, 
as it originally was, a Government ghatwali 
tenure. 

In view of these considerations, their Lord- 
ships think that there is nothing in the general 
law to limit the interpretation of these docu- 
ments according to their natural sense, and 
they are unable to accept the argument, which 
the respondents base on the special words em- 
ployed in them. Even now the words “ raja,” 
“LZeminddri,” ' potta” and ‘“‘istemrari mokurra- 
ri” are not so strictly used as always to bear a 
precise meaning or fo refer invariably to cases, 
in which nothing is due but an annual Govern- : 


ment jumma for an absolute estate in lands. 
There is even less ground for so holding 
when the documents under construction 
are nearly 180 years old. No authority ig 
forthcoming to show that a holding on the 
terms of both yielding a jumma and rendering 
a quast-military service may not be consistent 
with the use of these words. Whether the 
service tenure is made a term or not, the hol- 
der.might be a “ Zemindar ” or Jandholder 
and his holding be “ perpetual ” and “ on fixed 
terms,” and the position of Subhao ,Sibgh 
depends not on his being styled “ raja” and 
Zemindar, which are general expressions ‘of 
consideration, but upon the conditions upon 
which he held the land. Their Lordships are 
further unable to refer the obligation to fur- 
nish a force of 307 men to any ordinary 
police administration of a Bengal Zemindari, 
The force is precise and it is large ; itis mili- 
tary rather than civil ; ib does not vary accor- 
ding to the needs of the moment, but is fixed 
ata standing number at all times, and attend- 
ance on the Huzur with the whole force on 
demand is clearly beyond the scope of mera 
constabulary duties, Effect must be given to 
these very special and express words, and 
although no forfeiture isstated in case of 
non-compliance with them, itis only possible 
fo do so by regarding them as descriptive of an 
obligatory service tenure, whether of the 
ordinary ghatwal type or not, and as the con- 
dition on whieh the ghatwal holds the lands, 
Ib is, however, objected that the authority 
of Captain Brown and Mr. Dickinson to 
make a grant on combined terms of revenue 
rental and quasi-military service is an 
essential matter and that, as servants of the 
East India Company, then only exercising the 
Dewanny of Bengal, Orissa and Behar, these 
officers would naturally be concerned only 
with military action and with revenue revi- 
sions, and not with making new grants of old 
estates. It may be conceded that there is no 
evidence to show that the holder of this estate 
prior to 1776, who appears to have been 
Subho Singh himself, had conducted himself 
in any way that would have justified a for- 
feiture of if nor is it shown that, if it were 
so, Captain Brown had any authority“to for- 
feit the lands into the Company's hands, He 
was acting under martial law, ib is true, i in a 
time of acute disturbance in bhis region, but 
_ that of itself would not make him a person to 
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exorcise such a power. The answer to these 
objections appears to their Lordships to be 
this, Ib must be presumed that for anything 
done by Captain Brown in the purported dis- 
charge of his functions some valid authority 
existed until the contrary is proved, especially 
ina matter which was repeatedly brought 
before Government officials and Courts of law 
within bub a short time of the event without 
ones, so far as their Lordships know, 
haying any doubt cast upon its validity. It 
is very probable, though not absolutely proved 
that before 1776 some ghatwali tenure of 
these lands had existed in this family for 
many years and that Captain Brown’s policy 
was to confirm what he found already existing. 
The grant to Subhao Singh of land previously 
held by that proprietor would be explicable 
and regular, if Subhao Singh either sur- 
rendered this estate, already held on a 
ghatwalt tenure, in consideration of a re- 
grant from the new ruling power on satisfao- 
tory terms as to jumma and service, or if, 
being already holder on joint rent and service 
terms, subject to revision at the will of the 
old ruling power, which is known historically 
to have been common in Mogul times, he now 
received and accepted from the new ruling 
power a grant, which fixed his rent and his 
service favourably and for a term, which was 
expected fo be, and soon actually became, a 
term in perpetuity, It is probable enough 
that Subhao Singh would turn from the set- 
ting to the rising sun and make new terms if 
he could. It is certain, from the map in Mr. 
Macpherson’s report and fromthe history of 
the district, that, if Hundwa was nota ghatw- 
ali tenure, whatever be the time of its first 
creation, a singular and perilous gap was left 
for no discoverable reason in the line of defen- 
ces consisting of ghatwalt tenures, which was 
devised to protect the lands, known as the 
Damand-i-Koh. In up-holding old titles, of 
which the authentic records are still forthcom- 
ing, their Lordships are justified in making all 
reasonable presumptions to explain them and 
give them validity, Certainly in making either 
of these assumptions they are not trespassing 
beyond the bounds either of actual probability 
or of legal precedent, and as the alternative 
would be either to disregard express words and 
to leave them no force af all, or else to as- 
sume that what has been treated asa good 
title for over a century is really an instance 
I 0105 


in which an official, unsuspecting and unsus- 
peated has outstepped the limits of his un- 
known power, their Lordships have no hesita- 
tion in saying that the grants of Captain 
Brown and Mr, Dickinson created a valid 
permanent service tenure of the estate of 
Hundwa, 

It must be conceded that from the time of 
Purandar Singh to the present day no Zemin- 
dar of the Hundwa estate has ever been 
personally appointed ghatwali either by 
Government sanad or otherwise. The fact is 
common ground. It may be observed that, if 
the fact be material in this case, the conse- 
quences would not be those contended for by 
the respondents, for if a person enteres into 
possession of a ghatwali jaghir, nob having 
obtained the appointment which is required to 
make him the lawful holder of it, his posses- 
sion is without title at all, and until by 
prosoription or otherwise he acquires a right 
which he is capable of alienating—a question 
which does nob arise here—the lack of a 
sanad of appointment is really the proof of 
the defect of his title, not of the completeness 
of if, Inthis case, however, the grant of 1794 
expressly makes the tenure hereditary without 
any renewal of the appointment. Itis a grant 
to the named persons and their descendants, 
and the direction to the Mutsaddis is,“ Nor 
shall you demand production of fresh sanads 
every year.” Nor is this inconsistent as the 
respondents contend, with the grant being a 
service grant at all, Their Lordships are 
unable, however, to accept the argument that 
in this oase the lands are merely sub- 
jected to a pecuniary charge, so that the 
personality or the appointment of the holder 
would be of no importance. The tenure-holder 
has to raise and maintain the force, not 
merely to pay for it. Whatever may be the 
other incidents, itis clear that these grants 
impose on him the duty of providing a specific 
armed force and of attending with it upon the 
compstent Government officers whenever this 
service is required of him. What can this be 
but a service-tenure ? 

Again, itis objected that true heritability 
is inconsistent with a ghatwal: tenure when 
the office is of a personal charactor. A jaghir 
may, itis true, be held by a gkgtwal on the 
terms of personal employment and service of 
the strictest kind andin the most complete 
subordination, In such a ‘casa selection and 
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appointment are the natural commencement 
of the service, and its determination in fact 
Involves the determination of this highly 
porsonal tenure. Where everything depends 
on personal qualifications and exertions a heri- 
table tenure is out of place. On the other 
hand, ‘ervicas may be due in bulk and the 
obligaton of the ghatwal may consist, notin 
personal guardianship of a particular post, 
butia providing the service of others who are 
competent to dischargs the services in person, 
The obligation to embody and keep up an 
armed force of 300 men with an appropriate 
staff of offices is pre-eminently an obligation 
of this kind. Is is personal in that the grantee 
under this tenure is himself bound “to the 
provision of this foros from time to time and 
is nob merely chargeable in respect of the 
expense, or bound to make a contribution to 
the expense of forces embodied and kept on 
foot by others. It is personal in that the lands 
are granted upon this tenure in order that out 
of their produce the obligation in question may 
be discharged by the grantee. It is, however, 
impersonal in that the very nature of the 
service is rather one of purveyance than of 
arms. For this purpose the ghatwal must be 
a person of property, and for that reason he is 
the grantee of lands as ghatwali lands; but he 
‘need not be himself a soldier or watchman, 
land for that reason also the lands, though 
ghatwalé lands may descend to heirs without 
personal selection and appointment, as is the 
case here. Since the tenure is a service 
tenure, the lands are liable to forfeiture if the 
obligation of service is expressly repudiated, 
while the rights of the ruling power are 
similarly sufficiently safeguarded by holding 
that the succession of an heir incapable of 
rendering even the vicarious service involved 
in the provision of this armed force, might be 
treated as being in itself a ground of for- 
feiture in the person of that successor, if not in 
the persons of the entire family for it is what 
might be called an anticipatory repudiation, 
Tt is enough to indicate this principle as an 
answer to the argument that the absence of 
actual appointments and the presence in the 
perwana of 1794 of an actual dispensation 
from periodic sanads are both fatal bo the 
existence of any true ghaiwali tenure. It is 
not necessary to decide whether and to what 
extentan appearance of personal unfitness in 


a particular heir would operate to disable him 
from succession as ghatwal. 


In view of the considerations above set oub, 
their Lordships have arrived at the following 
conclusions with regard to the construction 
and effect of the potta of 1776 and the sanad 
of 1794 :— 


(1) The instruments contain words of grant 
and purport to make grants on behalf of 
land in the name of the Hast India Com- 
pany. They must be so interpreted nor 
can this constrotion be defexted merely 
because there may be ground for thinking 
that the grantees were already holders of 
these lands under earlier grants or.on 
customary service terms, The tenure is, 
therefore, a Government tenure, A simi- 
lar constraction was adopted by the High 
Court of Calcutta in Rafa Lilanand 
Singh Bahalur v. Thakur Muncrunjan 
Singh (S), 


(2) As the grants are expressed to be is- 
temrari mokurrari grants, and asin faot 
the lands have for generations descended 
in the family of the defendant from 
ancestor to heir, they are a perpetual and 
hereditary tenure. A similar conclusion 
was arrived at‘in Munorwnjun Singh v. 
Rajah Lelanund Singh (8) when a sanad 
of \777, granted by Captain Brown in 
similar terms, was uoder construction. 


(8) The express obligation imposed on the 
grantees, ag an integral part of the grant, 
to support a specified number of barkan. 
dases, and with them to attend the 
Huzur when required, shows that the 
tenure is a service tenure and is ghatwali 
in its nature, 


(4) A tenure so granted is inalienable and 
indivisible (Hurlal Singh v, Jorawun 
Singh (5) and cannot be sold in exeou- 
tion of a decree against the person of the 
incumbent of the office of ghatwal for 
the time being (sea Nilmoni Singh Deo 
y. Bakranath Singh (7), and Joukishen 
Mookerjee v, The Collector of Hast 
Burdwan (9), 

(5) Neither by the terms of the grant nor 
by the general law applying to such ghat- 


(9) 10M.L4.16;1. W. R. P.O. 26; 1 Suth. P. 
O, J. 542; 2 Sar, F. Q. J. 54 ; 19 B. R, 872 (P. 0.) 
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wali tenures is an actual appointment of 
the next heir to be ghatwali in the room 
of his predecessor requisite, nor is actual 
performance of the stipulated ghatwalt 
services from time to time necesfary. 
Readiness and willingness to perform 
them when required may be inferred 
where there is no proof of any refusal to 
perform and where performance within a 
reasonable time, if required, is nob shown 
to have become impossible, 


At the last stage of this argument the 
respondents’ Counsel raised the further oon- 
tention that Hundwa is in any case locally in 
Kharakpur, and that, by a well-established 
local custom, now always recognised, Kha- 
rakpur ghatwalit lands are alienable, They 
disclaimed any contention that a family cus- 
fom existed, and put the point solely as one 
of local custom. Their Lordships might well 
have refused to entertain this contention, for 
ib involves important considerations of fact as 
well as of law and ib had not been determined 
or even discussed in the Courts in India, It 
was, however, said to rest on a series of deci- 
sions of long standing, and their Lordships, 
loth to appear to cast any doubt upon such 
authorities by refusing to take account of them 
on the ground of a rule of procedure, have 
determined, under the circumstances, to deal 
shortly with this contention. 


The proposition that Hundwa is in Kharak- 
pur must, in consequence of the litigation of 
1812 to 1819, to be menfioned hereafter, be 
now regarded as a purely topographical state- 
ment. What the area or the site known as 
Khbarakpur may be is a matter for evidence, 
and no evidence was given about it. Itis 
further a matter as to which the Courts in 
Bengal bave original means of knowledge 
which their Lordships do not possess, and for 
this reason the fact that the contention was 
never submitted to those Courts becomes 
doubly significant. If it is well founded, the 
whole of the discussions and proofs, whch led 
to two long hearings and two elaborate judg- 
ments, would have been obviated i limine, 
for the whole point of the defence disappeared, 
if Hundwa was by binding custom and by 
decision recognising that custom an alienable 
tenure. If such a crucial point was never 
made, it was probably because the local 
knowledge of the Courts themselves would 


have compelled them to overrule the point as 
soon as stated.. 


A local custom is one binding on all persons 
in the local area within wbich it prevails, and 
differs entirely from a family custom, binding 
only on members of the family as to rules of 
‘descent and so forth (Rajkashen Singh v. Bam 
joy Surma Mozcomday (10). It is one which 
must be pleaded with particularity as to the 
local limits of the area of which it is alleged to 
be the custom, and the evidence must be evi- 
dence as to the prevalence of the custom in 
that area (Marquis of Anglesey v. Lord 
Hatherton (11), Maharanee Heeranath Keer v. 
Baboo Buru Narayan Singh (12), Except so far 
as analogy may serve to explain anything that 
is in itself obscure, the customs of other 
localities are not relevant and such rules in 
cases relating to Birbhum or Pachete are not 
in point, 

It has been long held that certain ghatwals 
tenures in this district are alienable with 
the consent of the Zemudar. This was 
decided after an elaborate examination of the 
evidence in Kali Pershad v, Anand Roy (18) 
by their Lordships’ Board. This authority 
bas repeatedly been followed and applied 
in India, and, so far as the reports show. 
without proof of the custom being required 
over again, What, bowever, does this amount 
to ? Their Lordships’ Board pointed out 
that ghatwali tenures are generally inaliena- 
ble but that evidence may be given to show 
that ina certain district they are by local 
custom subject to special incidents in this 
regard, such evidence was forthcoming and 
was to the effect that many translers had taken 
place in Kharakpur without being questioned 
or questionable, provided thatthe Zemindar 
of Kharakpur expressly assented to and accept- 
ed the transferee as his ghatwal or indicated 
an implied acceptance by an absence of objec- 
tion after twelve years’ notice of the transfer. 
This evidence satisfied boththe High Court 
and the Judicial Committee, It is plain that 
the custom depended on the proof, and as the 


(10) 10.186; 19 W. R. B8; 3 Bar. P.C. J. 174; 8 
M D.J. 151; 2 Buth P. C. J. T44 ; 1 Ind. Deo. (N.S.) 
119 (P. CO). 

(11) 11842) 10 M. and W. 218 ; 12 L.J. Ex 6T; 6 
Jur. 805 ; 152 E. R. 448; 63 R. R. 575. 

(12) JB L. R.274;17 W. R.8316. e 

(18, 15 1. A. 18; 150. 471; 18 Ind. Jur. 179; 6 
Bar. P. O. J. 121 ; T Ind. Leo. (N.8.} 898 (P, 0), 
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tenure in question was one in the Zemindart 


of Kharakpur and under its Zemindar, it could’ 


have no reference to ghatwalt tenures not 
under him or forming part of his Zemindari. 
The personal intervention or omission to inter- 
vene on the part of the Zemindar could not ba 
material unless the ghatwali tenure, to which 
it applies, was one as to which the Zemindar 
had the right to appoint tothe office of 
ghatwal, and this view is confirmed by the 
further observations of Lord Fitagerald, that 
the conclusion arrived at is encouraged by the 
fact that the purposes for which the Kharak- 
pur ghatwals were originally appointed no 
longer existed. In sundry cases, both pre- 
viously and subsequently decided in India in 
conformity with this decision, the ghatwale 
lands appear always to have been held under 
the Zemindar of Kharakpur (e.g.) Rajah 
Leelahnund Singh v. Doorgabuity) (14). The 
explanation of the customary rule, that the 
Zeminaar's consent is necessary, is said in, 
Kartick Chander Dey v.Bhugut Shurut Chunder 
Singh (15), which was followed in Doorga- 
butty’s case, to be that the Zemindar is res- 
ponsible to Government if the ghatwal’s 
services which are public services, are not 
performed, and so ought in self-defence to have 
a veto on any transfer. If this is so, itis an 
additional reason for saying that, until the 
Government releases or abolishes the services 
in some effective and lawful manner, the 
fenure-holder remains bound and holds the 
lands without power of alienation (see too 
Nilmont Singh Deo v. Bakranath Singh (7). 

With regard to Hundwa this is not so, All 
that can be said of Ram Chandra Marwari v. 
Rani Keshabati Kumari (16) is that, if the 
Udit Narayan Singh then concerned was the 
appellant’s father, as may be the case, no one 
seems to have thought it advisable on the occa- 
sion to rely on the inalienability of his tenure. 
Nothing, therefore, comes of it. Their Lordships 
see no ground ior thinking that the custom of 
Kharakpur, relied on by the respondents’ 
Counsel, has any application to ghatwali 
tenures, which, like Hundwa, are independent 
of the Kharakpur Zemindarz, even though 
they may be not far off Kharakpur. 

(14) W. R. 1864, 249. 

(15) 11853) S. D. A. 900. 

(16) 2 Ind. Oas. 935; 360.840; 86I. A. 85; 10 
O. In J-l; 6 L.J. 617; 6M. LT. 1; 11 Bom, L 
B. 765; 190. W. N. 1192; 19 M. D g. 419. (P. G). 


The ultimate conclusion of the High Court 
was that “the property mortgaged by the late 
Udit Narain Singh was a ghatwali tenure not 
held by him as a ghatwal,”' and it was on this 
ground that they decided the suit in favour 
of the mortgagee, The proposition requires 
somewhat close examination, 


Tt is true Udit Singh neither himself 
rendered the services preseribed in Captain 
Brown’s potta, nor appeared to be conscious of 
any legal restrictions upon his power of alienat- 
ing the lands of Hundwa. In the first 
respect he differs little, if at all, from the 
position of his predecessors after the time 
of Purandar Singh; in the latter he certainly 
stands alone, for be was the spendthrift 
of the family and purported to dissipate 
the estate of Hundwa by all forms of aliena- 
tion, nor in his lifetime did anyone venture 
to say him nay. As, however, there is no 
question here of any actual assent being given 
either by his family or by the Government, 
and as the whole matter in dispute is whe- 
ther his alienations were valid, the fact that in 
other transactions besides the present he pur- 
ported to alienate and appeared to believe in 
his own power to do so proves nothing, What 
is singularis that from the time of Purandar 
Singh the officials of the ruling Power never 
required that the services in question should be 
rendered, and for long periads and in important 
connections even seem to have been unaware 
that any obligation of the kind existed. 


The first matter to be aleared up is the 
relation of Hundwa to Kharakpur. As early. 
as 1781 a perwana, signed by Mr, Hastings as 
Governor-General in Council, records that 
the duties of Zemindar of the Pergana Kharak- 
pur have been conferred on Raja Kadir Ali; 
and includes, ab a revenue payment of 
Rs, 2,800, Hundwa among the esates, to which 
the perwana applies. A Potta and Kabuliyat 
of 1796 are next forthcoming, which purport 
to include in Raja Kadir Alis Zemondari of 
Kharakpur the Pergana Hundwa. To these 
documents, however, and to the transactions, 
whatever they were, out of which they arose, 
no ancestor of the present appellant was a 
party, and although the Hast India, Company 
itself is a party, still, as they relate only to 
the jumma payable and to other ordinary 
obligations of Zemindars, and as the jumma 
for Hundwa was in fact paid through the . 
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Raja of Kharakpur, these documents do not, 


greatly advance matters, What is of more signi- 
ficance is thatin 1802 the result of the Perma- 
nent Settlement for Hundwa was registered as 
involving the annual payment of a jumma for 
Rs. 2,701 under Captain Brown’s poita ; that 
Purander Singh is then recorded as the present 
possessor, personal and not hereditary ; and 
that in the “ Remarks” column it is stated 
that the potta was subject to ghatwali, 
while the perwana of 1794 is recorded asa 
sanag, under which the persons named, other 
than Purandar Singh, were in possession as 
heirs of their father. 


Between 1809 and 1819 protracted litigation 
was carried on between Kadir Ali, then Zemin- 
dar of the Kharakpur Mahals, and the family 
of Purandar Singh, recently deceased, with 
reference to the estate of Hundwa, Kadir Ali 
asserted a right to nominate the ghatwal, who 
was to succeed to Purandar Singh, a claim 
which eventually Jhabban Singh disputed 
asserting that he was mokuraridar of Pergana 
Hundwa with heritable rights, Though he 
was also desaribed as malik Zemindari, this is 
not enough in such a context to show that he 
alleged that his estate was not a ghatwali 
tenure. In order to inform itself as to the 
ownership of the disputed Taluqas, the Court 
referred it to the Collector of the District to 
report, who the Zemindar of the landsin liti- 
gation really was, although this would appear 
to have been one of the very questions which 
arose for the determination of the Court 
itself, This report, which is now not 
forthcoming, was in favour of the Raja of 
Kharakpur, Nevertheless, when the case 
was heard in the Civil Court of Bhagulpore in 
1812 andon appeal in the Court at Murshida- 
bad in 1819, both judgments were in favour 
of Jhabban Singh, the ancestor of the present 
appellant. Accordingly, no further appeal 
being taken, the claim of the Raja of Kharak- 
pur to be entitled to appoint the ghatwali of 
Hundwa, whenever a vacancy occurred, was 
finally dismissed. It is not necessary to con- 
sider how far, if at all, these judgments, which 
as between the holders of the two estates are 
res judicata, would technically preclude the 
present respondents, as mortgagees from one 
of the holders of Hundwa, from reopening 
this question as against their mortgagor's heir, 
for in fact no attempt has been made to do so 


andin no event after the lapse of a century 
would their Lordships have been disposed to 
entertain or to make criticiams upon judgments, 
arrived at upon ampler documentary materials 
than those now available, which have for 
long laid at rest a claim once so keenly 
advocated. 


These decisions, which separate Kharakpur 
from Hundwa so far as this appeal is con- 
cerned, have a profound offect on the position 
of Hundwa, Whatever else Hundwa may be 
now, itis nob nor ever was for present purposes 
a ghaiwalt estate under Kharakpur and its 
rajas. Comment is however justly made 
that, with the documents of 1776 and 1794 
before them, neither Court pointed out nor 
apparently was invited to hold that, as they 
granted Hundwa to Subhao Singh and to Pu- 
randar Singh on the terms of services to be 
rendered to the Government, the holders 
of Hundwa were therefore Government ghat- 
walis and could not be the ghatwalis of the 
Raja of Kharakpur. Futher-more, as bas 
been already stated, the reports relating to 
the Santal Perganas generally and to Kharak- 
pur and Hundwa in particular, nowhere 
mention Hundwa as an original and direct 
Government ghatwalt, Thus Mr, Suther- 
land in 1819 records the history of the 
estate of Hundwa, but nowhere suggests 
that the holders owed military service to the 
Ruling Power. In 1833 a Special Commis- 
sioner, Mx, Ward, deals with the relations of 
the Rajas of Kharakpur and Hundwa from 
Mogul times downwards and refers in some 
detail to the potta of 1776, to the perwana of 
1794 and to the litigation above discussed, and 
records his conclusion thus: — 

“94. Under the foregoing history of Hundwa the 
tenure under which the jagir is held oan only be 
considered ghatwal subject tothe payment of a cer- 
tain fixed rent and other conditions of servioe, but 
claimed by Jhuban Singh asa Zemindart for which 
no ravanue has been paid since 1823," 

Allthat can be said of these and similar 
passages from other and later reports is this, 
The writers were dealing with large tracts of 
country and were chiefly concerned with ques- 
tions strictly affecting the Government re- 
venue. Ghatwali services, as services to be 
actually called for and performed, were not in 
question. Their sources of information were 
largely hearsay. Dr. Buchanan, for example, 
records that he was only told the family 
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account of Hundwa'matters and didmot hear 
the other side, It is doubtful if they had 
the opportunity of seeing the actual docu- 
ments of 1776 and 1794, but if they had, 
the interest of the Government in the service 
of the barkandases of Hundwa was so incon- 
siderable that ıt is small wonder if the some- 
what complex language of those instruments 
did not deeply engage their attention, High 
as the reputation of these reports for care and 
research deservedly stands, there can be noth- 
ing surprising 1f an error is made in the 
account given of particular rights connected 
with a single estate, where the value of those 
tights to the Government must be trivial and 
on the whole problematical, and where their 
relevancy, as this case shows, chiefly regards 
the private rights of heirs as against the in- 
cumbent for the time being. If, in the result, 
their conclusions were erroneous, they can, 
fortunately, be corrected by attaching the real 
weight.to the potta and the sanad and up- 
hoiaing the rights as disclosed therein, without 
further considering the mistaken accounts of 
them given by some officials and the pardon- 
able ignorance of them displayed by others, 
Nor must it be forgotten that the entry in tne 
register of permanent mokurrare right in 1802 
isa precise statement to the contrary and 
rests on & precise reterenceto the material 
documents ot title, and that the entries in the 
Record ot Rights of 1874-79 and 1898-1907 
are not inconsistent, toswy the least of it, with 
the same state ot things ; (see observations in 
the cases reported Jiwnrungun Singh Y. kajah 
Letanund dingh (38) and Lelanund Singh 
Bahaaur v. Lhakur Munoranjan Singh (3). 


The High Court appears to have attached 
little or no importance to the express direction 
in the samad of 1794 that “proauction of fresh 
sanads every year 15 not to be demanded,” and 
dwells on the tact that since the death of 
Puranaar dingh no proprietor of Hundwa had 
apphed tor a renewal ot the Istemrare mokur- 
ruru ghatwals grant or had been required to 
do so. toc a hundred years no mucnika or 
kabuuvyat, undertaking military service, bad 
been given. No ghatwal of Hundwa had been 
appointed by Government, Udit Narayan 
pingh “was merely de facio holder, without 
licence trom the ruling Power, of the lands 
attached to the post ot ghatwal,” and it was 
as such that he mortgaged these lands to the 


plaintiffs, His son, who succeeds by inheri- 
tance, cannot, it is concluded, impugn his title 
or ask that it should be investigated, for, the 
ruling Power not being represented, its per. 
manent title cannot be gone into. 


It appears to their Lordships that, as this 
decision does not purport to rest on prescrip- 
tion or adverse possession of the lands by 
Udit Narayan or his predecessors against the 
Government, it must be rested on legal assump- 
tion that, if during a sufficiently long period 
the incumbent of the office of ghatwal does 
not happen to be called on to render the ser- 
vices which he is bound to render when re- 
‘quired, the quality and incidents of his tenure 
lot ghatwali lands change, at any rate so long 
a8 this abeyance of the services lasts, and 
‘tbat he becomes, to the prejudice of his heirs 
—who are, be it said, heirs of ghatwali 
lands with the advantages as well as the 
disadvantages attaching thereto—a full mo- 
kurrari istemrart proprietor for the time 
bemg. This seems to be involved in the 
argument, on which Roe, J., bases his conclu- 
sion, for he propounds this dilemma, If the 
detendant’s right to succeed was a right to 
succeed to Udit Singh’s interest as ghatwal, 
there was nothing to succeed to, for Udit 
Singh, if ghatwal at all, held nothing heritable 
in virtue of that office. If, on the other hand, 
the right to succeed was a right to succeed to 
the right and interest, which Udit Singh then 
had even pro tempore, that right was one which 
Udit Singh could and did encumber in favour 
of the plaintiffs, and since the defendant is not 
in a position to discharge the encumbrance, he 
must sutter the legal consequences and submit 
to have these lands alienated from him, In 
truth the defendantis not asking, as the learn- 
ed Judge seems to have thought, to have the 
Government's title investigated. He is rely- 
ing on bis own interest in the tenure of the 
Hundwa estate, which on the true construc- 
tion ol the original grants bears the character 
of a ghatwalt tenure with its legal incidents, 
He does not set up a jus ierti ; his case is not 
that there is an interest outstanding in 8 
Stranger to the suit—the Government, to 
wit—in which he seeks some defence against a 
decree for sale against himself, but he alleges 
a title in himself to succeed his father in the 
enjoyment of lands which, as against 
himeelf, his father had held without any 
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right to encumber them in favour of 
strangers, This and this alone, is the rele- 
vaney in the present suit of the circum- 
stance that the lands are held on ghatwali 
tenure, for the ghatwali services themselves 
have long been so insignificant that little 
remains in the tenure, except potentially, be- 
yond the quality of being heritable, impartible 
and inalienable, 

To terminate the ghatwali character of the 
lands, ib seems to their Lordships that it is 
necessary to find something done or omitted 
to be done on the part of the Government, as 
the grantors, which would have the legal 
effect of a surrender and re-grant of the lands 
on new terms, or, ab any rate, of a release of 
the right to appoint the ghatwal and call for 
the performance of the services. Nothing of 
this sort, at any rate, is shown. The burden 
of proof is on the mortgagees, and the Governa- 
ment not having been made a party, such 

roof may even have been for the time being 
inadmissible, Even the crops of barkandases 
was still in existence within living memory, 
whether in embryo or in dissolution does 
not matter, Not to mention the dubious 
exploits of this foraa in the Santal rebellion 
af 1855, when with their bows and arrows 
they were said to have slain 300 rebels at the 
cost of three casualties, there was called as a 
witness a veteran member of the force, who 
still held a jagir as such, and down to twenty 
years before had continued to receive from the 
raja presents of money on the occasion of 
weddings in his family. The Trial Judge does 
not deal with this evidence at all, though he 
comments naturally and adversely on the 
supposed battle, by which the fores of barkan- 
dases quelled the revolt of the Santals. 


As is well known, the estate of Kharakpur 
was the subject of long and complicated litiga- 
tion arising out of claims to re-assess or to re- 
sume ghatwalt lands where, as was no doubt 
generally the case, ghatwali services had ceased 
to be of practical importance. Long before 1765 
ghatwali tenures under the Zemindar of Khar- 
akpur had been created by the various holders 
of these lands for their own purposes, and as late 
as 1770-1785 Mr. Oleveland, who managed the 
estate during the minority of Kadir Ali, follow- 
ed the same policy. The lands thus made the 
subject of ghaéwal tenure were included in 
the Permanent Settlement of the whole 


Kharakpur estate in 1796, and the Government 
of Bengal sought long afterwards to re-assess 
these lands toa further jumma beyond that 
fixed in 1796 on the ground that local 
zemindars had ceased to be called on to 
render polic> services, since the Govern- 
ment had itself undertaken the neces- 
sary Thanadari organisation (Regulations 49 
and 50 of 1792). The claim was finally 
dismissed by their Lordships’ Board in 
1855 (Raja Lelanund Sinah v. The Govern- 
ment of Bengal (6). Now there is a clear dis- 
tinction between the case where the Govern- 
mont thinks fib itself to perform duties 
theretofore performed by ghatwals and the 
case where the ghatwali service is formally 
abolished or discharged (per Sir Barnes Peg- 
cock, Suppl. vol Ind. App., p 185; and see the 
analogous case as to a palayam in Madras 
Malayandi Appasami Naickar v. Midnapore 
Zemindari Co. (17). In the Kharakpur district 
it does not appear that there bas been any 
formal termination by law of ghtawalé pub. 
lic serviess apart from the above-mentioned 
composition inter partes with the Zemindar of 
Kharakpur. 


It is true that in Appendix XVII to Mr. 
Maopherson’s Report on the Santal Perganas, 
which contains extracts from Dr. Buchanan's 
MSS., there occurs this passage: “ By far the 
greater part of Hundwa is stillin the posses- 
sion of a Kehetauri family, although ib pays 
to the Raja of Kharakpur Rs. 2,372 a year i 
but it bas been entirely exempted from mili- 
tary service,” What foundation there may 
have heen for this statement remains unknown. 
It may be a lax allusion to the R-gulations of 
1792. At any rate, Roo, J., records, “ To this 
day no outpost has been set upin Pergana 
Hundwa, which is still a non-polica tract.” 
After 1855 there followed numerous suits, in 
which Raja Lelanund endeavoured to resume 
his shikmi ghatwali lands, alleging that he 
was entitled to disclaim the services and 
thereupon to oust the ghatwal, and also that 
by his agreement of compromise with the 
Government for an annual money payment 
in lieu of further services, the ground for the 


(17) 60 Ind. Oas. 953 : 48 T. A. 100: 26 0. W. N. 
108; 20 A. L. J 893; 40 M. D. J. 597; (1890 M. W, 
N. ma ue A M. 575; 14 DP W.49; 99 
M. L. T. ; 3 U. P. L. R. (P. 0.) 78 ; (1 ‘ILR. 
(P. 0.) 154, EE a a 
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appointment of ghatwals and for the tenure 
of ghatwali lands had disappeared. These 
attempts failed, and it was held that he could 
not renounce the services without the con- 
sent of Government or some legislative or 
administrative extinction of them (Kooldeep 
Narain Singh v. The Government of India (18) 
and ses Raja Lilanand Singh Buhadur v. 
Thakur Manoranjan Singh (8), Munrunjun's 
case, (3), Raja Lelanund Singh v. Tha- 
kur Munorunjan Singh (8), As long as they 
were ready and willing to render services if re- 
quired, the Zemindar could not put an end to 
the ghatwals’ services, whether required or 
not, even by compromising with the Govern- 
ment and substituting a rent for the former 
services, for, as against the tenure-holders, this 
was res inter alios acta, see Raja Lilanand 
eu Bahadur v. Thakur Manoranjan Singh 
8, 


Although none of these decisions governs 
the present case, they involve the principle 
that where a tenure is created, as distinat 
from a mere personal employment, the tenure- 
holder has such an interest in the rendering 
of the services as entitles him to such benefits 
of the tenure as accrues from his readiness 
and willingness to perform his obligation, 
The service is not a mere burden on the land; 
it constitutes a personal right in so far as 
the land held on that condition is concerned, 
and a personal obligation in so far as concerns 
the grantor, which, being in the nature of a 
public obligation, cannot be waived by the 
grantor for his own advantage, nor, being in 
the nature of a title to the lands, can be rele- 
gated to desuetude for the mere disadvantage 
of the ghatwal. The truth is that, where 
rights can once be shown to have been esta- 
blished and continue to be vested in living 
persons, obsolescence and desuetude are popular 
expressions rather than solid legal grounds for 
refusing a continuing recognition to the right 
as originally established. 


One circumstance remains to be mentioned, 
if only for the purpose of pointing out that no 
definite conclusion can be drawn from it one 
way or the other. For a time the revenue 
assessment on the Hundwa lands was paid to 

e 


(18) 14 M. I. A. 247;11 B. L. R. 7152 Sar. P.O. 
J. 784 ; 2 Buth. P. O. J. 491 ; 20 E. R. 778. 


the Government direct, but now and for a cen- 
tury or so past—in fact ever since the time of 
the Permanent Setitiloment—it has been paid to 
the Zemindar of Kharakpur by the Hundwa 
proprietors, he being assessed to the revenue 
on the lands both of his own zemindari and 
on those of Hundwa too, and paying the re- 
venue contribution direet in respect of both. 
As itis now settled that Hundwa is not an 
under-fenure to Kharakpur, one obvious 
inference from these facts is finally negatived. 
The other, that there isa direct liabilify of 
Hundwa for revenue payments, which are for 
convenience collected indirectly, is, after all, 
immaterial when once it has been decided that 
the ghatwali tenure of Hundwa, as if now 
exists, rests on grants made directly by the 
East India Company. The explanation suggest- 
ed for the bare fact is that in disturbed times 
the transport of treasure through the jungles 
from Lagwa in Hundwa to Bhagulpore was 
precarious, but as it is not shown to have 
been any safer from Kharakpur to Bhagulpore, ., 
aod asin any case Hundwa's money must 
have run the risks of transport to Kharakpur, 
the explanation is unconvincing. Fortunately, 
it is also acndemic, 


In the result the appeal succeeds. The 
judgments of the High Court and of the Sub- 
ordinate Judge in favour of the plaintiff-mort-_ 
gagees ought to be set aside and their action 
should be dismissed with costs both here and 
in both Courts below. There is a cross-appeal 
by them consolidated with the defendant's 
main appeal, which refers to the interest to 
be allowed to them upon a decree, if any, in 
their favour and this cross-appeal fails and 
should be dismissed with costs. 

There Lordships will humbly advise His 
Majesty to the above effect. 

Z. K, Appeal allowed. 

Solicitors for the Appellant—Messrs, T, L. 
Wilson & Co, 


Solicitors for the 
Watkins and Hunter. 


Respondent-—-Mesers, 


Vor, 19.) ; 
< VAZIR ve DWARKOMAL 
SIND JUDICIAL COMMISSIONER'S 
i COURT. < 


SECOND CIVIL APPEAL No. 9 oF 1919, 
April 6, 1923. 


Present :—Mr. Kinoaid, J. O., Mr. Raymond, 
A. J. C. and Mr, Kennedy, A. J. C. 


VAZIR alias DINO AND ANOTHER— 
APPELLANTS 
Versus 


DWARKOMAL AND OTHERS—RESPONDENTS, 


Muhammadan Law—Co.heirs—Alicnation by co- 
heir-——Suit for partition— Partial partition. 


A co-sharer under the Muhammadan Law suing to 
recover his share ina portion of hia avcestral pro- 
perty wrongtully alienated by another oo.sharer to 
a stranger, who ia in possession, is not required to 
seek for partition of the whole estate and oan main- 
tain a suit for partition of the portion alienated. 


Case-law reviewed. 
In the cage of Muhammadans the co-heirs are only 


tenants-in-common, and there is no joint family in 
the Hindu Liaw sense of the term. 


Appeal from the decree of the 
Judge, Sukkur. 

Mr. Srokishindas Harbhugwandas Lulla, 
for the Appellants, 


Mr, Tahilram Maniram, for the Respon- 


dents, 
` JUDGMENT. 


Kincaid, J. C.—The facts of this caso are 
simple but involve a most important point of 
law. 


A certain Pinjal died leaving two minor 
sons and a widow Musammat Izab and the 
following properties—(a) Survey No, 239 
which included a 6 annas share in a well, (b) 
Survey No. 156, (c) a family dwelling house, 
(d) a cattle pen. In 1914 after Pinjal’s 
death the widow sold (a) Survey No. 239 to 
two Hindus Narsiomal and Kundanmal, From 
1914 the purchasers of (a) enjoyed pobsession 
of the land and appropriated the produce. In 
1917 the minor sons and their friends dis- 
possessed the Hindu purchasers and filed a 
suit for partition of the Survey No. 239 and 
the share in the well. They admitted that 
Musammat Izat bad the right to sell her 2 
annes share in this property, but claimed that 

I 0.108 
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she had no right to sell their 14 annas sharo, 
They, therefore, prayed that the Court would 
partition off Musammaz Izat’s two annas share 
and give them the remainder, Subsequently 
the Hindus obtained a decision in the Mam- 
latdar’s Court which awarded them posses- 
sion, 

Both the lower Courts held a Mussalman 
mother had no right to alienate her minor sons’ 
estato, At the same time they held that the 
minor sons could not sue for partial partition 
for their estate and that they should have 
demanded its entire partition, The minor 
plaintiffs lodged a second appeal to a Bench of 
this Court formed of Messrs, Raymond and 
Madgavkar, A. J. Os. Both these learned 
Judges doubted the correctness of the decision 
of this Court in Dkanoomal v. Kaim Khatu 
(1)in view of the decision of Hanmandas 
Ramdayal v. Valabhdas Shankerdas (9), 
They referred the following question for tha 
decision of a Full Bench, viz." Whether a 
co-sharer under the Mahomedan Law suing 
to recover his share in a portion of his ances. 
tral estate wrongfully alienated by another 
co-sharer to a stranger, who is in possession, 
is required to seek for partition of the whole 
estate and, if not whether a suit for partition 
of the portion alienated is competent ? ” 

The difficulty in deciding a question of this 
kind lies chiefly in the frequency with which 
English Judges have applied to suits between 
Mussalmans, the rules that appertain to 
Hindu o-parcenaries. Crouch, A. J. ©. in 
Dhanoomal Chandiram v, Kaim Khatu (1) 
observed “We see no reason for holding that 
the position of a Mahomedan plaintiff who 
claims partial partition is any stronger than 
that of a Hindu plaintiff.” In Abdul Kadir y. 
Bapubhai (3) Parsons, J. wrote as follows: 

The District Judge refused (partition) because 
this was not a suit for partition of joint family 
property as known to the Hindu law, but a 
suit by Mussalmans for their share of an in- 
heritance. In this Presidenoy, however, a suit 
for partition of an inheritance by Mussalmans 

«is hardly distinguishable from a partition suit 
by Hindus,” With every deference to the emi- 
nent Judges who expressed the above views I 
find myself in disagreement with them. There 
(1) 18. D R. 188. 


. 
(2) 46 Ind. Cas. 133 ; 43 B. 17; 20 Bom. L. R. 
(8) 23 B, 188; 12 Ind. Deo. (N.B.) 124.. Bota: 
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is no real resemblance between the laws which 
control the ownership of property by Mus- 
salmans and those which govern a Hindu 
co-parcenary. The Hindu joint family system 
is unknown to Islam; nor is this to be 
wondered at gesing the vast distance of 
sea that divides the peninsulas of Arabia 
and India. In this view I am fortified by 
the remarks of Sir Norman Macleod, C. J. 
in Mangaldas v. Abdul Razak (4). “The 
notions of joint family, joint family property, 
joint family business are utterly unknown 
to Mahomedan Law” and by the observations 
of Beaman, J. in Jan Mahomed v. Datu 
Zafar (6) “ Mahomedans under their own law 
are never jointin estate whether they live 
together or whether they do not.” But if 
there is no resemblance between the law of 
the Hindu joint family and the Mussalman Law 
then to try and decide a question of Mussal- 
man Law in the light of desisions in suits bet- 
ween Hindu coparceners is not only to waste 
time but to risk error. I shall therefore con- 
fine my examination to those judgments 
which are not concerned with joint Hindu 
families. At the outset it must be remem- 
bered that when a Mussalman dies, his heirs 
at once become vested with the shares to 
which the Islamic Law entitles them. They 
have not to wait until the property is divided 
by metes and bounds. If it is not divided they 
remain fenants-in-common until the actual 
division takes place. We have thus to enquire 
whether tenants-in-common are obliged when 
anxious to distribute a particular property to 
sue for a partition of all the other properties 
in ‘which they are interested, Surely the 
answer must bein the negative; and I am 
fortified in this opinion by several decisions, 
In the cage of Ram Mohan Lal v. Mulchand (6) 
one Ram Mohan Lal bought a five-sixth 
share in two shops, that belonged to a joint 
Hindu family. Afterwards he sued for the 
partition of one of the shops. 16 was objected 
that he should have sued for the partition 
of both shops. The lower Courts upheld 
the objection and dismissed the suit. „But 
Banerji and Richards, JJ. observed. We 
think that in so holding, the Courts below 


(4) 29 Ind. Oas. 565 ; 16 Bom. L. R. 224. 
(5) 22 Ing Oas. 195; 88 B. 449; 15 Bom. Le Re 
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were in error. The case was not that of a joint 
Hindu family seeking partition of a portion of 
the joint family property. The plaintiff is 
admittedly not a member of a joint family. 
Therefore, the property sought to be partitioned 
is property held by certain persons, who can 
only be deemed to be joint owners of it. There 
is nothing to preclude one of the joint owners 
of several items of property from seeking a 
partition of one of such items of property. It 
may be that the joint owners may not deem it 
desirable to partition one portion of the pyo- 
perty, but one of the owners may be desirous 
of partitioning another portion, There is no 
reason why such a partition shall not be al- 
lowed.” In the case of Srimatt Padmamani 
Dasi v. Srimati Jagadamba Dasi (T), one of 
two daughters and co-heiresses sued the other 
for partition, Daughters under Hindu Law 
do not become co-pareeners but inherit sepa- 
rate shares in the inheritance even if undi- 
vided. One of the two daughters in the 
Bengal case broughb a suit for partition 
of part of the undistributed property only. 
The usual objection was taken that she 
should have sued for partition of the 
whole estate. Phear, J. overruled it, with the 
words “I find nothing to make me think that 
the plaintiff must necessarly bring a suit, if 
he (or she) brings a suit at all, for partition 
of the joint property. In the case of Karu- 
mbah Katapaukwm Vengalasheri Moideen Kutti 
v. Thuniyilandiyal Mariamumma (8) the 
whole law on the subject was clearly and 
admirably stated by Spencer and Rame- 
sam, JJ. The plaintiff there had acquired their 
share in a certain landed property from two 
Mussalman brothers, He sued for partition so 
that he might obtain what he had bought. 
The other members Of the family contended 
that the suit was not maintainable, being one 
for partial partition, Their Lordships over- 
ruled ‘the objections, remarking “Hven as 
a rule of Hindu Law it (viz. the defendant's 
contention), is a rigid rule only as far as joint 
family property is concerned being a sub- 
stantial rule of Hindu Law—See Bakewell, J. 
in Nanjaya Mudali v. Shanmuga Mudalé (9). 
If the property is not joint family property 


(7) 6B. É. R. 184. 

(8) 70 Ind. Gas. 118; 41 M.L. J. 457; 14 L. W. 502. 

(9) 22 Ind. Cas, 555 ; 86 M. 684 ; 26 M. Le J. 576; 
15 M. L. T. 186; (1914) M. W. N. 866, 
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and the parties are not co-parceners but only 
co-owners or “tenants-in-common the rule is 
not so rigid and partial partition may be allow- 
ed if there is not much inconvenience to the 
other sharers and if the plaintiff will be left 
without a remedy, 


“In the case of Muhammadans the co-heirs 
are only tenants-in-common, and there is no 
joint family in the Hindu Law sense of the 
term, The rule can at best apply to the 
Myhammadans only in the manner it applies 
to tenants-in-common among Hindus and we 
understand the case in Mahomed Fuglur Rah- 
man Chowdhury v. Mahomed Fayzur Rahman 
Chowdhury (10), in which the parties were 
Muhammadans (distinguished, though not dis- 
approved in Hem Chandra Chowdhury v. 
Hemanta Kumari Debi (11), only to lay down 
that it is not desirable to allow a suit for partial 
partition among co-heirs, if it causes much 
inconvenience to the defendants who are co- 
heirs, because such suits lead to a multiplicity 
of suits and to endless litigation. That the 
scope of the rule as applicable to Muham- 
madans cannot be extended beyond this is 
clear from the observations of Ayling and 
Tyabji, JJ. in “Moideensa Rowthen v. Maham- 
mad Kasim Rowthen.” (12). 


In the latter case Moideensa Rowthen v. 
Muhammad Kasim Rowthen (12) the Judges 
stated the law in the following terms :-— 


“With reference to the first point (że. 
whether a suit for partial partition was main- 
tainable), it need only be stated that under 
Muhammadan Law the estate of a deceased 
person devolves on his death on his heirs and 
each of the heirs becomes entitled to his 
definite fraction of every part of the estate. It 
is, therefore, futile to describe a suit in which 
one heir claims to receive his share of the pro- 
perty of the deceased from another heir as a 
suit for partial partition and to say that, there- 
fore, the suit is not maintainable. Both the 
terminology and the principles of Hindu Law 
are in such a case inapplicable,” 


It is ‘clear from the above rulings that the 
objection of the respondents is untenable. 
The matiter in disputeis a separate and clearly 
defined part of Pingal’s estate. It consists 


(10) 10 Ind. Cag. 954; 15 0. W. N. 677. 
(11) 28 Ind. Cas. 44251906. W. N. 856. 
(12) 26 Ind, Gas. 895. 
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of a whole survey number and of a one-sixth 
share ina well, Even if it were not so clearly 
defied the mere fact of alienation to an 
outsider would make it a separate portion. 
This was the view taken by Whitworth, J. O. 
in Bibi Meharulnissa v. Dad Muhammad 
Khan (18). The minor plamtiffs therefore 
succeeded to a definite portion of this separate 
portion in their fathor’s estate and are entitled 
to sue to recover it. 


I, therefore, would answer the first part of 
the question referred to our decision in the 
negative and the second partin the afirma- 
tive. 


Raymond, A. J. C.—I concur. It was in 
the caso of Abdul Kadir v. Bapubhai (8), that 
Parsons and Ranade, JJ., remarked that in the 
Presidency of Bombay a suit for partition 
amongst Mahomedans is hardly distinguish- 
able from a partition suit by Hindus, In 
Jan Mahomed y. Datu Jaffer (5), Beaman, J. 
with reference to the above remark which 
had been frequently cited in previous cases 
and was unchallenged, as he was told, obser- 
vod that “Sweeping dicta of that sort, for 
which ib might be difficult to find any solid 
basis tend to add to the confusion in which the 
precise extent of the applicability of a part of 
the Hindu Law to Mahomedans in this Presi- 
dency is involved.” Under the Mahomedan 
Law there is no such thing as joint family 
property which isa peculiar concep} of tha 
Hindu Law, As said by Macleod, J., in 
Mangaldas v. Abdul Razak (4), “ The notions 
of joint family, joint family property, joint 
family business are utterly unknown to 
Mahomedan Law,” The property left by a 
deceased Mahomedan and divisible among his 
heirs is not joint family property but all 
sharers in it until division are tenants-in-com- 
mon, The shares of the owners are definita 
and known before actual partition whereas 
according to the Mitakehara Law no individual 
member of an undivided family whilst it 
remains undivided, can predicate of the joint 
undivided property that he has a certain 
definite share, This joint family property is 
called the co-parcenary property and under 
the Mitakshara Law no co-parcenor has any 
definite share in it before parbition, sin Mitra’s 
Law of Joint Property and Partition, page 194, 


(18) (1887) Sind. Sad. O. R. 99. 
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ib is said that “under the Mahomedan 
Law the jointness of tha property consists 
only in the same tangible thing or incor- 
poreal right being the subject of owner- 
ship by several individuals; otherwise the 
rights of the owners are distinct, In such 
a case the result of partition is only to mark 
out separate portions of the property and allot 
such portions to the exclusive use and enjoy- 
ment of the separate owners. Even in the 
absence of a partition any of the joint owners 
can transfer his share by sale. The share of 
the owner being definite and known the pur- 
chaser acquires that share. By his purchase 
he becomes entitled to joint possession with 
the remaining co-sharers and can also demand 
partition by metes and bounds,” Whereas 
as remarked in Nanjaya Mudali yv. Shanmuga 
Mudali (9). When a co-parcener alienates his 
share in certain specific family property, the 
alienee does not acquire any interest in that 
property, but only an equity to enforce his 
rights in a suit for partition and to have tho 
property alienated set apart for the alienor’s 
share if possible, and such an alienee has no 
right to possession and no status as a tenant- 
in-common, A purchaser of the interest of a 
co-parcener must sue for a general partition of 
the ontire family property.” 


With these fundamental distinctions as to 
the interest of a co-parcener in joint family 
property under the Mitakshara Law and the 
interests of Mahomedan heirs in whom the 
property vests in specific shares, it is highly 
undesirable to apply notions of Hindu Law 
in respect of partition to Mahomedans, In 
the present case on the death of Pinjal, a 
geven-eighth share in his property was vested 
in the appellants, his sons, and one-eighth in 
his widow Izat., During their minority she 
purports to transfer their sbare in the pro- 
perty in suit which undoubtedly she had no 
power to do, to the respondents. The appel- 
lants who are innocent parties in this transac. 
tion now seek to set aside her action so far as 
their shares are concerned, which are specific 
and definite in the property that has been 
transferred and which vested in them on the 
death of their father Pinja. Why should 
they be driven fo a suit for general partition 
of all the’ property left by Pinjal wherein 
respondents have no interest except in the 
gne-eighth share of Izat in the property in 
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suit, As far as the equities of the case 
are concerned, respondents can claim no 
equitable consideration when they choose 
fo take a conveyance from Izat nob only of 
her share in the property but the shares of 
others. Even according to Hindu Law whether 
a suit should comprise all the joint family 
property, or whether it can be brought in res- 
pect of a portioa only of the property, depend 
upon who the parties to the suit are and 
though no doubt the general rule is that where 
a suit for partition is brought by a co-paree- 
ner against the other co-parceners, it should 
embrace the whole family property, yet as 
Gour remarks in his Hindu Law at page 655, 
without prejudice to the generality of the 
foregoing rule, partial partition is permitted 
inter alia (1) where the portion excluded is 
notin the possession of co-parceners and (2) 
where the portion excluded is held jointly 
with a stranger who has no interestin the 
family property, and in Mayne’s Hindu Law, 
6th Edition, pages 647, 648, one of the excep- 
tions to the general rule that every suit for 
partition should embrace all the joint family 
property is stated to be where a portion "is 
held jointly with strangers who have no in- 
ferest in the family partition and, therefore, 
eannot be made parties to the general suit for 
partition.” This is of course an a fortiori argu- 
ment so far as Mabomedans are concerned with 
whom there is no such thing as co-parcenary 
nor is there any general rule that when a co- 
sharer seeks distribution of the estate, his suit | 
must embrace the whole property vested in 
him and the other co-sharers. We are nob 
concerned with the oase of the remedy that a 
stranger purchaser may have to pursue if he 
desired to obtain possession of the share of 
his vendor by partition, the question before 
us is whether in the circumstances of the pre- 
sent case it was obligatory on the appellants 
to file a suit for partition of the entire pro- 
perty left by Pinjal at his death and Iam of 
opinion it was not and the suib as framed was 
maintainable, 


I therefore concur in the answer to the re- 
ference, 


Kennedy, A. J. C.—I agree with the pro- 
posed answers to the reference. I also think 
that much error is caused by the applica- 
tion of Hindu Law to the case of Muham- 
madans, This is particularly the oase when 


Vou, 79] 


INDIAN OASES 


845 


BADARU OHELLAMMA Vv, DUNGALA PENTAYYA 


the Hindu Law applied is the Mitakshara. 
The state of a Muhammadan family after the 
inheritance has opened but the estate has not 
been divided is far more like tbat of a Daya- 
bhaga family after the death of the father. 
Butin truth neither system of law is applic- 
able and the matter must be decided according 
to equity and good conscience, 


If A alienates B’s property to O without 
authorisation from B, then no doubt C ought 
to have some remedy against A, inasmuch as 
he Has paid A valuable consideration for the 
delivery of something that A does not own, 
and cannot effectively deliver. But why should 
B suffer; Why should B because of A’s 
wrongful act, and merely to facilitate matters 
for C, to whom B isin no way bound, be put 
in a worse position than he would haye been, 
had not the transfer taken place? Thus I 
never could see why B even when he is a 
Hindu coparcener should be compelled to 
sue for general partition if he did not desire 
it. 

What remedy is therefore open to B? I 
was inclined to think merely that he might ask 
for joint possession of the whole property in- 
cluding the part improperly alienated. 


But I think that in the case of Muham- 
madans who hold the estate before division as 
tenants-in-common there is sufficient autho- 
rity for the proposition that B may ask for 
separate partition of the part of the estate 
improperly alienated. This seems to follow 
from the authorities quoted. A Muham- 
madan heir is not a coparcener. He has not 
merely & right to acquire by partition a share 
in a defined property which share is unascer- 
tained till partition is effected, but a right to a 
defined and immediate share in each portion 
of the estate, and if any portion of the estate 
is, in any case, marked off and divided from 
the rest of the estate he has a right to an im- 
mediate share in that portion. This is of 
course without prejudice to any romedies that 
C may have against A, 


N. H. Reference answered. 


MADRAS HIGH COURT., 
SECOND CIVIL APPEAL NO, 852 oF 1921. 
February 15, 1924, 

Present :—Mr, Justico Krishnan, 


BANDARU CHELLAMMA—PLAINTIFF 
—APPELLANT 
versus 
DUNGALA PENTAY YA—DEFENDANT 
— RESPONDENT, 

Landiord and Tenuni— Forest lunds in Gemindart— 
Zamindur, rights of -—Recumation of forest land— 
Tenant, whether acquires occupancy rights~—Burden of 
proof. 

A tenant who sets up an occupanoy right has to 
establish it. 


The Zomindar owns a2 absolute estate in forest 
lands io the Zemindari. 


Arunachélla Ambalam v. R. G. Orr, 29 Ind. Gas. 
634; 32 M. L. J. 407; 40 M. 722, followed. 


A maa who reolaims Zcmindari forest land and 
makes it cultivable does not theraby acquire perma- 
nent oocupancy right in that land. 


Suryanarayan v. Patanna, 48 Ind. Cas. 689; 41 
M. 1013; 25 M. D. T. 90;(1918) M. W. N. 859; 23 O. W. 
N 273; 9 L. W. 126; 23 0 L.J. 163; 1 U.P. L.R. 
(P.C.) IT; 88 M. L J. 595; 21 Bom. L, R. 547; (1919) 
M. W. N. 468; 45 I A. 20) (P. C.) ; Nandigam Subba- 
rayulu Y. Kamam Saheb, 54 Ind, Cas. 22; (1919) AL 
W. N. 836, relied on. 


Appeal against tho decree of the Gourt 
of the Subordinate Judge, Vizagapatam, in 
Appeal Suit No, 141 of 1920, preferred against 
the decroo of the Court of the District Munsif, 
Vizagapatam, in O, 5. No. 444 of 1918, 


Mr. Y. Suryanaruyana, for the Appellant, 
Messrs, B. Sitarama Rao and R, Narasim- 
ham, for the Respondent, 


JUDGMENT.—In this case the plaintiff 
is a pattadar under the Zemendar of Vizia- 
nagaram. He brought this suit for the re- 
covery of rents from the defondant as well as 
for ejecting him from his holding. The land 
is situated in a jeroyiti village within the 
zemindare estate, The first Court granted a 
decree both for the rent and for ejeciment, 
but on appeal, the Subordinate Judge has re- 
versed the decree so far as the claim for eject- 
ment goes, on the finding that the defendant 
has occupancy right in the land and that he 
is not, therefore, liable to be ejegted, Tho 
question argued before moe is as to the exist- 
ence of the defendant’s occupaney right, 
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According to the rulings of the Privy Coun- 
cil, the latest of which is in Appeal No, 46 of 
1922 in a case which went up from this 
Court, a tenant who sets up an occupancy 
right has to establish it, The facts appear to 
be that the lands in question in this case were 
originally forest lends in the zemindari. As 
regards such lands it was laid down by this 
High Court in Arunachela Ambalam vy. R. G. 
Orr (1) that the zemindar owns an absolute 
estate init. The lands in question seem to 
have been reclaimed by the defendant's father 
somewhere in 1868 and converted into cul- 
tivable lands and the evidence also shows that 
he had been in possession of the lands till his 
death and was sueceeded in possession by the 
present defendant, his son, who has continued 
in possession ever since, The occupants paid 
rent first of all to the mustajari or leascholder 
from the zemindar and, since 1898 when the 
plaintiff obtained his patta, they have been 
paying rent to the plaintiff, The rents have 
not been invariable as would appear from the 
reosipts that are produced, Ex. I series; 
in 1914, the rent was enhanced from Rs, 35 
to Rs. 55 by the plaintiff, and, as the defend- 
ant did not pay that, a small cause suit was 
brought for the purpose and a decree obtained. 
The rent was enhanced, because it would 
seem that some of the lands were converted 
from dry lands into wetlands. There is no 
other circumstance in this case from which 
any inference as regards the permanent 
occupancy right can be drawn. It seems to 
me that these cireumstances are not sufficient 
to justify an inference that the tenants had 
originally an occupancy right which is con- 
tinuing, By mere length of tenancy no 
occupancy right can be acquired. The cireum- 
stances which have been proved here do 
not seem to me to justify any conclusion that 
the tenants have obtained occupancy rights in 
the land, but it is contended before me, on the 
authority of the ruling in Cheekati Zemindar 
v. Banasouru, Dhora (2) and similar cases 
that L must presume that, as soon as a person 
enters upon a zemindaré land and converts that 
land into a cultivable land, by that fact alone 
he acquires a right of permanent occupancy. 
Whatever the old view might have been on 
the point, the view can hardly be supported 


(1) 99 Ind, Cas. 684; BA M. Lu J, 407; 40 M. 722. 
(a) 28 M. 818; 8 Ind, Doo. (N. 8.) 624. 


now after the Privy Counsil ruling in Surya- 
narayan V. Patanna (3), where their Lordships 
say at page 1019 that the assumption that the 
ownership of the soil in India was not in the 
Sovereign or Ruler and that the right of the 
Ruler was confined to a right to receive as 
revenue a share in the produce of the soil from 
the cultivator is an assumption that no Court 
is entitled to make and in support of which 
there is no reliable evidence. They also point 
out that such an assumption as contended for 
in that oase, was not recognised in Reguldtion 
XXXI of 1802, and the words of that Regulation 
are quoted by their Lordships. It has been 
held by this Court in Nandigam Subbarayulu 
v. Kannam Saheb (4) that this observation of 
their Lordships of the Privy Coungil, which 
referred to Reddi kings, refer equally well to the 
zemindars. In view of this ruling of the Privy 
Council and the subsequent ruling of the 
Madras High Court, I do not think I can sup- 
port the position that, because a man reclaimed 
some landin a zemindrai and made it cultiva- 
ble land, he thereby got permanent occupancy 
rights, What then isthe basisof this claim 
for permanent occupancy right that the defend- 
ant puts forward? The mere fact of the 
length of his possession will nop do. The 
Estates Land Act’ cavnot be said to 
have given him a right of occupancy ab 
all; for at the time the Ast came into 
force it was the plaintiff, and not the defend- 
ant, who had a right in the land under the 
patta he got from the zemindar and was hold- 
ing the land, Tnough the defendant was in 
actual occupation of the land he was occupying 
it only as a tenant of the plaintiff and he would 
be only an under-tenant fof the plaintiff, the 
ryot and could not, therefore, claim to have any 
occupancy rights at all, 

In these circumstances, it seems to me that 
the only decree that can be passed in this case 
is a decree allowing the ejectment of the 
defendant. The decree of the Subordinate Judge 
to the contrary must, therefore, be set aside and 
that of the Districs Munsif restored with costs 
throughout. 


K.S. D, Appeal allowed. 


(3) 48 Ind. Gas. 689; 41 M. 1012; 25 M. Is T.80; 
(1918) M. W. N. 159; 23.0. W. N. 278; 9 L. W. 126; 
290. L. J. 158; 1U. P. L. R. (P. 0.) 11; 36 M. L J. 
585; 21 Bom. L. R. 547; (1919) M. W. N. 468; 451. A, 
909 (P. C). i 

(4) 54 Ind, Cag. 22; (1919) M. W. N, 886. 
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MOTUMAL PERUMAL V, LEKHUMAL 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
CIVIL REVISION No, 11 oF 1918, 
September 21, 1920. 


Present :—Mr. Kennedy, J. C., and 
My, Madgavkar, A. J. C. 


MOTUMAL PERUMAL—APPLIOANT 
versus 
LEKHUMAL AND ANOTEER—OPPONENTS. 


Mamlaidar's Courts Act (Bom. TI of 1906), as. 23, 24 > 


~— Collector's order— Revision. 


Under section 94 of the Mamlatdar's Courts Act, the 
Court of the Judicial Commissioner of Sindh: has 
powers of revision over orders of the Collector passed 
in his jurisdiction under seotion 28 of the Aot. 


When the Oolleoter has set ‘aside an order of the 
Mamlatdar which is based on no evidence, tha 
Judicial Commissioner's Court will not interfere in 
revision. ` 


Per Madgavkar, A. J. C.1— 


Two conditions must co-exist before the Oourt of 
the Judicial Commissioner will interfere in revision 
with an order of the Colleotor passed under section 28 
of the Mamlaidars Act. The firat is illegality or patent 
material irregularity and the second that no remedy 
exoept by way of revision is open to the applicant. 


Application for revision against the order 
of the Collector, Hyderabad. 


Mr. Hasomal Mulchand, for the Applicant. 
Mr. Rewachand Vasumal, for the Oppo- 


nents, 
JUDGMENT, 


Kennedy, J. C.—This is an application for 
revision of an order passed by the Collector of 
Hyderabad, dated 27th November 1917, in 
which he set aside an order of the Mamlatdar 
of Hyderabad, dated 22nd October 1917, 
in which order the Mamlatdar found that 
one Mofuma!l had been ejected within the 
- statutory period from possession of certain 
survey numbers of Dewanmal and ordered the 
restoration of possession to him. 

The Collectorin exercise of the jurisdic- 
tion under section 23 of the Mamlatdar’s 
Court Act came to the conclusion that the 
finding of the Mamlatdar .that the plaintiff 
ever had possession, and,“therefore’ had'logt 
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possession within the statutory period was in- 
correct and not based on any evidence, Ha 
therefore found that the" plaintiff was not 
entitled to possession and that thé plaint - 
should have been dismissed in the Mukht- 
yarkar’s Court and accordingly reversed the 
order of the Mukhtyarkar, 


The applicant, who is the original plaintiff, 
now comes here in revision on the ground 
that the Collector had no jurisdiction to in- 
terfere with the findings of facts of the 
Mamlatdar. 


The first point is whether we have any 
powers of revision of the Collector's order, 
and we have no doubt that we have suoh 
power under section 24 of the Aot and we 
bave the same powers as the High Court has 
in the Presidenay and that Court indubitably 
does exercise such revisional powers, on the 
orders of the Collectors, in its capacity as sug- 
cessors to the Sadar Diwani Idalat, which 
exercised these powers under Regulation II of 
1917, and which powers were vested in the 
High Court by the Statute 24 and 25, Victoria 
Chapter 104, 


The next question is whether it is a case in 
which the Court would grant revision. It is 
in our opinion not a case in which we should 
be anxious to interfere because the order of 
the Collector is summary and not of a per- 
manently binding effect and in such oase it is 
better that, if the parties are dissatisfied with 
the orders, they should apply to the ordinary 
tribunal and get a regular decree which should 
finally settle the disputes between them, Wa 
do not mean to say that there are no cases in 
which revision may be necessary, and may be 
desirable, but we do not see that the present 
case is one in which we should be anxious to 
exercise revisional powers, 


It is said that the Collector made a flagrant 
error in setting aside the finding of fact of 
the Mamlatdar and a great deal of authority 
has been quoted from the Bombay High 
Court to show thst the Collector has no 
power to set aside the finding of facts of the 
Mamlatdar, On this point there are as yet 
no rulings in this Court and it is not neces- 
sary in this case to express assent to or dig- 
sent from these rulings, In the p»esent case 
ib seems to us that the finding of the Mamlat- 
dar was based on nothing but the unsupported 
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allegations of the plaintiff and must be called 
a finding based on a total misappreciation of 
what evidenes is. It is not based on evidence 
such && is necessary to establish a disputed 
claim and the error in the Mamlatdar’s find- 
ing amounts, therefore, not only fo an error of 
fact but also an error of law. In any caso, 
therefore, the Collector was perfectly justified 
in setting aside the finding of the Mamlatdar 
and we decline to interfere, 

Madgavkaz, A. J. C.—-1 concur. 

The jurisdiction of this Court under seo- 
tion 24 of Bombay Act II of 1906 has been 
considered and an instance of its exercise can be 
found in Khamiso v. Rasu (1), Two conditions 
must usually co-exist before this Court will 
interfere. The first is illegality or patent 
material irregularity, the second is that no 
remedy except by way of revision is open to 
the applicant: Kashinath Sakharam Kulkarni 
v. Nana (2), Irbasappa Mallappa Bilehel v. 
Basangowdag Fakirgowda Patil (3). 

Both are absent in the present ease. The 
Mamlatdar on the uncorroborated evidence of 
the plaintiff found his possession proved. The 
Collector held that this nding was improper 
and seb it aside and dismissed the suit. We do 
not think that this order of the Collector was 
inconsistent with the Act or was outside his 
powers because of clause (1) of section 23, 
under which a party has no right of appeal 
from any order of a Mamlatdar under the 
Act. With respect to the decision in Kashiram 
Mansing v. Rajaram Dayaram Patil (4), the 
following observations may be perhaps ventur- 
ed. The language of that decision is itself very 
guarded. Under the Code of Civil Procedure, 
it ig true section 115 deals with material 
irregularities and a Court of first appeal only 
gan reverse a finding of facb by the trying 
Court. But, as this Court has held in the 
oases Khamiso v. Rasu, (1) above, the Code 
of Civil Procedure has no application 
to proceedings under Bombay Act II of 
1906 ; and reasoning in the latter by 
analogy with the former is, therefore, difficult, 
In section 23 as we read it, clause (1) bars 
the right to appeal, of the parties, but, as 


ears from olause (2) not the power of 
sa 16 (nd. Oas. 675 ; 6 S. Le R. 67. 
(a) 91 Bgi81 : 11 Ind. Deo. (N. B.) 492, 
(3) 51 Ind. Gas. 432: 92 Bom. L, R. 746. 
(4) 12 Ind. Gag. 856 ; 35 B. 487 at p.492 ; 13 Bom. 


L. R. 879. 
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the Collector. And the result is that while a 
party cannot, as of right, ask the Collector to 
reconsider the evidence and findings, the Col- 
lector, if he thinks that a finding is, whether 
on the evidence or in law, improper, has ample 
power to sebit aside, These observations 
are perhaps necessary since, in the circum- 
stances of Sind, with which we are concurred, 
the Legislature meant, we think, not that the 
Mamlatdar should be the final Judge of fact, 
without authority to the Collector to alter his 
finding, but that the parties should not? be 
allowed to fritter away time in appeals but 
should rather resort to the Civil Courts if they 
were dissatisfied with the decision of the 
Mamlatdar. 


On these grounds I coneur with the learned 
Judicial Commissioner that this application 
against the order of the Collestor should be 
dismissed with costs. 


N. H, Application dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


APPLIOATION No, 20 of 1924. 


April 7, 1924. 


Present: —Mr. Neave, A, J. O,, and 
Mr. Kendell, A. J. O, 


Mt, MOBANYA—DEFENDANI— 
APPLICANT 
versus 


PANNA LAL AND ANOTHER: 
—PDAINTIFFS AND OTHERS-—DEFENDANTS 
—OPPOSITE PARTY. 


Limitation Act (IX of 1908), Sok. I, Art. The 
Instalment bond —Defuwlt in payment of instalment— 
Cause of action—Limitation—Civil Procedure Gode 
(Act V of 1908), 8. 115—Smalt Cause Court, Judgment 
of — Limitation, question of —Revision. 


An instalment bond provided for the payment of 
the debt in twelve monthly instalments and authori- 
sad the obliges to sua for tha unpaid balance either 
on default in payment of any of the instalments on 
on the expiry of one year fixed for the payment of the 
entire debt i= 


Vou, 79] 


MT, MOHANYA Y, PANNA LAL 


Held, that Art. 75 of Soh, I to the Limitation 
Act applied and in the absence of any waiver, time 
began to run from the date of the first default. 


Shib Dayal y Meharban, 69 Ind. Oas, 981; 45 A, 
27; 20 A. D, J. 819 ; (1923) A. I. R. (A) 1; Sheo Na- 
rain v. Ram Din, 11 Ind. Oas. 526; 140. 0, 129, 
followed. 


Durga v. Tota Ram, 19 Ind. Oas. 788 ; 18 O. 0, 45 
distinguished. 


The judgment of a Small Cause Court is liable to 
be upset on a question of limitation in revision. 


Application against the decree of the Judge, 
Small Cause Court, Lucknow, dated the 5th 
January 1994, 


Messrs. Bhawani Shankar and K, M. Yusuf 
Ali, for the Applicant. 


Messrs. P. D. Rastogi and Wasi Hasan, for 
the Opposite Party. 


ORDER.—This is an application under 
section 25 of the Provincial Small Cause Court 
Act against the order of the Judga of the Small 
Cause Court, Tmcknow, decreeing the plaintiff's 
suit for Ra, 234. The question that has arisen 
is one of limitation. The hond on which the 
plaintiff sued was an unregistered one, and pro- 
vided for the pavment of the debt in 12 
monthly instalments, these instalments in- 
cluding repayment of the principal as well as 
of interest. The bond also authorised the 
plaintiff to sue for the unpaid halance either 
on default in payment of any of the instal- 
ments or on the expiry of one year fixed for 
pavment of the entire debt. The learned 
Judge held that Art. 80 of the Limitation Act 
applied and that the bond hecame payable 
on the expiry of the perind of one year, and 
not cn the occasion of the default, Fe relied 
on Durga v. Tota Ram (1), a ruling of 1919, 
The applicant asked for ravision of the order 
and in arguments has pointed to the Full 
Bench decision of the Allahabad High Court 
published in Shih Dayal v. Meharban (2), and 
also to a Bench decision of this Court pub- 
lished in Sheo Narain v. Ram Din (3), 


The respondent has atthe outset raised the 
objection that the judgment of a Subordinate 
Court should not be upset on a question of 
limitation in revision, 'but for authority ‘on 


a A Tnd. Cas. 788 ; 160.6. 45. 
9 Ind. Cas. 981 ; 45 A, 27; 207A E. J. 819; 
(1993) A. T, R. (A) 1. . wa 
1(3) 11 Ind. Oas 6261; 14 0. 0. 129. 
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this poinh it is not necessary to go further 
than the decision which has been quoted by 
the Judge in the present case, namely Durga 
v, Tota Ram (1) where the applicafion was 
admitted but dismissed on its merits. 

As regards the question of limitation, how- 
ever, that decision is clearly distinguish- 
able from the present case, The debt in 
question there was a simple money bond 
providing that the money should be repaid 
with interest within three years, that in- 
terest should be paid monthly and that if 
default were made in payment of interest for 
six months, the creditor would be at liberty 
to realise the principal and interest due on the 
bond without waiting for the expiry of the 
said term, or after the expiry of the said term 
whichever he thought proper and the learned 
Judge held that as the bond gave the plaintiff 
ap option the claim would not be regarded as 
barred by time because he chose to stick to 
the longer term. The bond money was not 
repayable by instalments asin the present 
case. In fact it was specifically distinguished 
from an instalment bond in the judgment. 
There appears to be a conflict of authority 
between this decision and Shib Dayal v. 
Meharban (2) where in a similar case if 
was decided that limitation began to run 
from the date of the first default in pay- 
ment of interest, Tt is not, however, necessary 
for us to decide between these two authorities 
in the present case, because the bond here is 
an instalment bond, and it seems clear, there- 
fore, that Art. 75 of the first schedule to the 
Limitation Ast mush apply. The learned 
Counsel for the respondent has argued that 
Art. 75 need not apply, because the bond itself 
does not definitely say that the whole 
amount was to become payable by the debtor 
on default of one instalment but only that the 
plaintiff will have the option of suing on 
default of one of the instalments. This 
appears to us to be making a distinction 
without a difference. The actual amount 
advanced by the plaintiff was Rs, 192 repay- 
able in monthly instalment: of Rs. 16. It was, 
dated 11th Oat. 1919, the first instalment was 
dueon 11th Nov, 1919 and the plaintiff was 
then in a position to sue for the whole of the 
unpaid balance, In other words thesmoney had 
become due, It has not been seriously argued 
that there has been any waiver by the plaint- 
iff, If he had:sued for the unpaid instalments 
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only, he might have been held to have waived 
his right to sue, but there is plenty of autho. 
rity to show that his omission to sue for the 
whole of the balance will not operate as a 
waiver Jadah Chandra Bakhsh v. Bhawrah Ch- 
andra (4) and Khairuddin v. Atu Mal (5), We 
must hold, therefore, that Art, 75 of the Limi- 
tation Act applies to the case, that the default 
was made when the first instalment was not 
paid in full, and that there was no waiver. 
The only question that remains is that raised 
on behalf of the respondent that there was 
part payment of Rs.5 on August the 5th 
1922 and that this will starb a fresh period of 
limitation under section 20 of the Limitation 
Act. There is certainly a statement in the 
plaint that various payments were made, 
ending up with the one referred to. There is 
however, a proviso to section 20 that in 
the case of a part payment of the principal 
of the debt the fact of the payment must 
appear in the handwriting of the person 
making the same. If the payment was 
made at all, ib was a pari payment of 
one of the instalments and was, therefore, 
intended to be a payment of the principal of 
the debt, but there is no evidence to show 
that the fact of the payment was proved in the 
handwriting of any of the defendants, We 
must hold therefore, that the plaintiff’s suit 
was barred by limitation and should have 
been dismissed. The fact that one of the 
defendants admitted the claim does not affect 
the legal question, The application is, there- 
fore, allowed, the judgment and decree of the 
lower Court are set aside and the suit of the 
plaintiff is dismissed, The applicant will 
receive costs in this Court from the plaintiff- 
respondent, 


G. H, Application allowed. 


(4) 810.297. 
(5) 188 P. R. 1883. 
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MADRAS HIGH COURT. 
CIVIL APPEAL No, 51 oF 1921. 
January 9, 1924. 


Present Mr, Justice Ramesam and 
Mr. Justice Jackson. 


KANNIAPPA MUDALIAR AND OTHERS— 
DEFENDANTS —APPELLANTS 


versus 


P. V. RAJU CHETTIAR AND OTHERS—e 
PLAINTIFFS AND DEFENDANTS— 
RESPONDENTS, 


Provincial Insolvency Act (III of 1907), ss. 16 (5), $1 
— Proceedings in Insolvency —Secured creditor, rights of 
—Sale of insolvent's property—Official Receiver, notice 
by to morigagee—Morigagee, failure of to reply—Appli- 
cation to sch aside sale, dismissal of ~Sutt io recover 
money due on mortgage, whether maintainable. 


Under the Provincial Inqolvancy Aot only the pro- 
porty of the insolvent vests in the Official Receiver, 
The Act contains no provision for selling the whole 
property free from all enoumbranoes even with the 
consent of the mortgagees and the rights of secured 
creditors are entirely unaffeated by proceedings in 
insolvency. 


On the adjudication of a person as insolvent, the 
Official Receiver gave a notice to his mortgagees in 
which he stated that he proposed to sell the proper- 
ties of tha insolvent by public auotion free from 
their mortgage with the same charge to them on the 
sale proceads as they might haveon the properties, 
and called upon them to consent to the proposal. 
He added that in case they did not intimate to the 
contrary before a certain day, he would take it that 
they had consented to the above proposal. The mort- 
g@agees did not reply to the notice and the Official 
Reoeiver after proclamation sold the properties free 
from inoumbrances. The mortgagees thereupon 
applied for cancellation of the sale and the petition 
was ultimately dismissed as being out of time. 


Subsequently the morfgagesas brought the pre- 
sent suit for recovery of the principal and interest due 
on the mortgage; the purchasers of the property 
contended that the suit was not sustainable ; 


Held, (1) that the mare silence of the mortgagees 
to the Official Reoeiver’a notice did not amount to a 
relinguishment of their seourity within the meaning 
of s. 81 of the Provincial Insolvency Act ; 


(2) that the plaintiffs were not estopped from main- 
taining the present suit by the proceedings in insol- 
venoy, nor did the mere fact that they once chose the 
wrong remedy of applying to set aside the sale in 
insolvency jurisdiction, preclude them from their 
elitigmate remedy. 


Vou, 79) 


KANNIAPPA MUDALIAR V, RAJU CHETTIAR 


Appeal against the decree of the Court of 
the Subordinate Judge, Vellore in O. S, No. 34 
of 1918 and Memorandum of Cross-objections 
preferred in the said appeal. 


Messrs. A. Krishnaswamy Aiyar and B. O. 
Seshachala Atyar, for the Appellants. 


Mr. A. Viswanatha lyer, for the Respondents, 


JUDGMENT.—In this case the 9th de- 
tendant and the legal representatives of the 
10th defendant are the appellants, Respon- 
dents Nos. 1 to 3 are the plaintiffs. The suit 
was brought for recovery of the principal and 
interest due on a mortgage bond executed by 
the husband of the second defendant and defen- 
dants Nos. 1 to 6. The defence was that the 
plaintiffs were not entitled to maintain the 
suit on account of certain proceedings in 
insolvency. ' 


The further facts necessary to be stated for 
understanding this defence are that the sixth 
defendant became insolvent and his properties 
were vested in the Official Receiver, Chittoor. 
On the 16th August 1915, the Official Recei- 
ver gave a notice to the mortgagees in which 
he stated that he proposed to sell the 
properties of the insolvent by public 
auction freefrom their mortgage with the 
same charge to them on the sale proceeds as 
they might have on the properties, and called 
upon them to consent fo the proposal. He 
added that, in case they did not intimate to 
the contrary before a certain date, he would 
take it that they had consented to the above 
proposal, Incidentally it may be mentioned 
that the original notice is not exhibited in the 
ease and all thati has been exhibited isan 
office copy. This office copy contains blanks 
in all important places where dates and 
amounts have to be mentioned, in particular 
the date before which a reply was expected is 
not in the document and is also a blank. This 
notice was received as appears from the ac- 
knowledgment Ex. I (a) on the 26th August 
1915 but there was no reply by the mort- 
gagees to the notice. The Official Receiver 
proclaimed the sale of the properties and the 
proclamation is dated the 16th December 1915, 
It was signed by the Official Receiver as 
Official Receiver and was issued from his 
office. lb mentions that the entire right of 
the insolvent was intended to be sold and also 
mentions that the property was to be sold free 
from encumbrances ; and this particular mort- 
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gage was intended to be mentioned there but 
was described incorrectly, but we do not think 
that very much turnson the incorrectness of 
the description of the mortgage. The property 
was then purchased by defendants Nos. 9 and 
10 who are now represented by the appellants, 
On the 22nd February 1916 the mortgagees, 
applied to the Distriet Judge for cancellation 
of the sale on the ground that the notice was 
not served upon them, that the price realised 
‘was not adcquate, that the sale was held ata 
time when there was plague prevailing, and 
the petition also implies that they did 
not consent to the sale, The matter came up 
to the High Court and it was held that the 
petition was out of time and the petition was 
dismissedon that ground. The morigagees 
then brought the present suit. 


On these facts, it is contended by the appel- 
lants that the present suit does not lie, and that 
the former sale is binding on the mortgagees, 
Under the Provincial Insolvency Act III of 
1907 only the property of the insolvent vests 
in the Official Receiver. The Act contains no 
provisions for selling the whole property frea 
from all encumbrances even with the consent 
of the mortgagee. Section 16 (5) says, that 

“nothing in the section shall aftect the 
power of any secured creditor to realise or 
otherwise deal with his security in the same 
manner as he would have been entitled to 
realise or deal with it, if this section had 
not been passed.” 


Section 31 contains some provisions accord- 
ing to which a secured creditor may, after 
realising his security, prove for the balance, 
or he may relinquish his security and prove 
for the whole of his debt like any other un- 
secured creditor, or he may prove for the 
difference between his debt and the estimated 
value of the property where the estimated 
value is less than that of his debt. Here, it 
cannot be said that the mortgagees have relin- 
quished their security. Therefore, none of 
the provisions of section 81 applies. It ean- 
not be said that the Official Receiver was a 
person with certain limited powers and the 
silence of the mortgagees in not replying to 
the notice amounted to a consent as would 
justify the Receiver to sell the properties, 
Mr, Krishnaswami Aiyar, the learned Vakil 
for the appellants, then argued that, apart 
from any limited powers under the Act, the 
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Official Receiver at least stands in the posi- 
tion of a mortgagor, and any mortgagor can 
sell the mortgaged property with the con- 
sent of the mortgagees. Butit seems to us 
that a sale by amortgagor without a relinquish- 
ment by the mortgagee but with the consent 
of the mortgagee expressed in an unregistered 
document cannot be valid unless the facts 
amount to an authorisation of the mortgagor 
to sell on the mortgagee’s behalf orto an 
agreement by the mortgagee to accept such 
sum as may be realised in the sale in discharge 
of his debt, In the present ease, it is very 
dificult to make all these implications on 
account of the mere silence of the mortgagees 
when they received the notice Ex. I. There 
is no doubt that the Official Receiver and the 
purchasers thought that the Official Receiver 
was authorised to sell under the Act and bad 
limited powers of sale, I find it difficult to 
accept the contention for the appellants that 
the plaintiffs are estopped by the proceedings 
in insolvency, Nor can it be said that the 
plaintiffs chose one remedy, namely, of 
applying to set aside the sale in insolvency 
jurisdiction and that, therefore, they are 
precluded from their legitimate remedy, 
They chose the wrong remedy and they never 
got a relief, They never got any relief when 
they applied in the Insolvency Court. 


We think that the judgment of the Court 
below is right and that this appeal must be 
dismissed with costs of respondents Nos. 1 
to 3. 


Now as regards the memorandum of Objec - 
tions the learned Subordinate Judge has 
committed a clerical error in paragraph 22 of 
his judgment where the figure ought to be 
Rs. 2,500 instead of Rs. 2,800. The amount 
due to the plaintiffs will be amended accord- 
ingly. 

With reference to the interest, the judgment 
is right, but the decree directs that it should 
be calculated ab 6 per cent. from the date of 
the decree, This should be altered into “ at 
the contract rate up to the date fixed for 
payment and 6 per cent, thereafter.” 


Clause 3 of the decree will also be deleted as 
the purchasers will be liable for costs person- 
ally and for ghe balance of any unrealised 
debt the plaintiffs-respondents can prove in 
insolvency. 


The respondents Nos, 1 to 3 willbe entitled 
to the costs of the Memo. of Objections. 


vV. N. V. Appeal dismissed, 
K. 8. D. Cross-objections allowed. 


CALCUTTA HIGH COURT. 


APPBAL PROM APPELLATE DECREE . 
Nos, 2325 AND 2420 oF 1920, 


March 29, 1923. 


Present :— Mr, Justice Rankin and Mr. Justice 
Buckland. 


MANINDRA CHANDRA NANDI — 
PLAINTIFE-—-APPELLANT 


VETSUS 
KAULAT SHAIK anp LAGNU MANDAL— 
DEFENDANTS-—RESPONDENTS. 


Bengal ‘lenancy Act (VIII of 1885), s. 59—Legsa on 
basis f measurement Tenant what has io prove —Con- 
tract for re.assessment—Burden of proof. 


When a letting upon the basis of a measurement 
is proved, the tenant has prima facie to show that 
the rent wasa consolidated raot for all tha land 
within specific boundaries bub in the absenae of 
such proof the mere production of dakhilas contain- 
ing ontires of area and rate does not suffice to throw 
any onus on the tenant. 


There ig no reason whatever forbidding a landlord 
from proving, if he can, œ contract that the tenant is 
liabla to reassessment upon the actual area, but the 
more fact that rent has been caloulated in the past 
on the supposition that the holding is of a certain 
size does not prove such contract. 


Gouri Patira v. Retly, 900. B79; 10 Ind. Des. (N. 
8.) 892, Nilmani Kar v. Sait Prasad Garga Bahadur, 
61 Ind. Cas. 82 ; 480. 656; 32 C. L. J. 802; 98 C, W. 
N. 230 (F.B.), followed. 


Appeals against the decrees of the Additional 
Subordinate Judge, Maldah, dated the 12th 
June 1920 affirming the decree of the Munsif, 
dated the 15th August 1919, 


Babu Dwarkanath Chakravarti (with him 
Babu Hemendra Nath Sen, Babu Ram Charan 
Mitra, Babu Ram Chandra Mazumdar and 
Babu Sarat Kumar Mitra), fox the Appellant, 
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JUDGMENT. 


Rankin, J.—These two second appeals 
(2325 and 2490 of 1920) arise out of two suits 
for inoreased rent (1484 and 1495 of 1918) 
brought by the Maharaja of Kasimbazar 
against Kaulat Sheikh and Lagnu Mandal res. 
pectively. Tho plaintiff claimed additional 
rent for excess area and also enhancement of 
rent on the ground that the rate of rent 
hitherto paid was lower than the rates pre- 
vailing in the locality. The Munsif of Malda 
disallowed both claims and appeals to the 
Additional Subordinate Judge of Rajshahi 
have been dismissed by him with costs. 


In Kaulat’s case the tenancy has hitherto 
stood as comprising an area of 1 bigha, 8 cot- 
tahs, 8 chittaks, bearing a jama of 14-annas 
9-pies. The plaintiff claimed that this should 
be found to be a tenancy of 2 bighas, 1 cottah, 
bearing a jama of Rs. 2-12-74, 

In Lagnu’s case the tenancy has hitherto 
stood as of 10 bighas, 15 cottahs bearing a 
jama of Rs. 15-6, The plaintiff claimed that 
this should be 13 bighas, 15 cottals, 1 chittak, 
at a jama of Rs. 26-12-9, 

The plaintiffs case is that the whole of 
Kaulat’s land is now mulberry land and the 
whole of Lagnu’s land is now orchard, That 
the land originally settled with Kaulat was 
partly mulberry land but chiefly paddy land 
and that of Lagnu was mulberry land. The 
plaint sets forth the “ prevailing rates’’ per 
bigha as these: paddy 14 annas, mulberry 
Rs, 1-5-9, and orchard Rs, 1-15-2, 


The plaintiff’s claim is for the years 1322-4 
in each case. The first ground of claim was 
that the tenants had agreed to his demand in 
or about 1321. Apart from proof, with or 
without the aid of a custom, of a term in the 
original contract of tenancy that the tenant 
should hold at a rent varying from time to 
time according to the quality or user of the 
lands, this ground of claim is inthe present 
case quite untenable and the fiindings of the 
Courts below are in no way incorrect. I see 
no proof of bona fide dispute and the compro- 
mise thereof as affording consideration for an 
agreement as fo excess area or as justifying an 
enhancement of rent contrary to section 29, 
The landlord claims by agreement to have got 
all he can possibly claim, . 

The question of the original conditions of 
the tenancy arises also when the plaintiff's 


claim to alteration of rent for excess area is 
considered under section 52. The difficulty hore 
is the plentiful laok of evidence. Save that 
the holdings were not in existence in 1266 the 
only evidence which is of use to the plaintiffs 
is fhe mention of the areas in the karchas on 
the back of the dakhilas, In Kaulat’s case 
there seem to be eight of such endorsements 
the earliest being 1811, In Lagnu’s case 
there seem fo be three only the earliest 
being 13820, ‘The details are as follows :— 


Kaulat’s case, 


l Mulberry land—7$ cotiahs, rate por bigha 
Rs. 1-5.9, total Re, 0-8-3, 


Crop-bearing land —1 bigha, 1 cottah, rate 
per bigha Rs. 0-6-0, total Rs, 0-6-6, Total rent 
Rs, 0-14-9. 

Lagnu's case. 

Mulberry land—-10 bighas, 15 cottahs, rate 

por bigha Ra, 1-4-7, total Rs, 15-6-0, 


These are short particulars written on the 
back of rent receipts ; nothing more, The 
question is how much can be distilled from 
them and in answering that question they 
cannot be treated as though they were the 
vital words in the operative part of a written 
instrument of tenancy. 


There is no evidence that the lands wore 
originally settled, or at any time re-sattled, 
after any measurement, There is no evidence 
that the tenants have overstepped any previ- 
ous boundaries, There is no evidence that 
any waste lands lay adjacent to these lands, 
There is no written instrument creating or 
re-affirming either tenancy ; no mention any- 
where of boundaries or thatthe land was 
within certain boundaries, 


The learned Subordinate Judge has dis- 
missed the plaintiff's claim by reason of the 
insufficiency of his own evidence, He has not 
dealt with or relied upon any evidence {or the 
defence as to this matter, The question, 
therefore, is whether on the face of the dak- 
hilas he was bound to infer such conditions of 
tenancy as would entitle the plaintiff to suc- 
ceed; andif not whether he has properly 
applied the law in considering the problem, 


The respondents, who seem to be small gul- 
tivators, have not appeared to contest these 
appeals but we have had the great aflvantage 
of an argument by Babu Dwarkanath Chakra- 
varty on behalf of the appellant, 
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The Courts below have been led to their 
conclusions by ga consideration of Gouri 
Pattra v. Reily (1). This case bas often been 
followed and so far as I know has never been 
dissented from in this Court. The facts as 
they appeared to Prinsep and Beverley, JJ., 
were these: Areas were specified in rent 
receipts and zemindari papers, Thero was no 
proof that the lands had ever been mea- 
sured until recent proceedings under Chapter 
X bad resulted in a measurement, The 
holdings were very old holdings. There was 


no trace of any sort of description by boun- 


daries, There was a custom under which 
remissions of rent had been granted for fallow 
land. I cannot find from the report that the 
rent receipts showed the total rent as worked 
out by applying a certain rate to the area 
given: otherwise Gouri Fattra’s case and the 
cases now under consideration appear to me 
to be alike in all material respects, The deci- 
sion was that the landlord has to prove that 
there is an excess: that he does not prove 
this unless he proves what area of land was 
originally let. This involves proof ot the 
terms of the original settlement and whethor 
it was by any and if so by what process of 
measurement, The statement of area ina 
dakhila does nob prove measurement : it does 
not prove that the land originally let was in 
fact so many bighas:it does not prove or 
disprove that the subject-matter of the con- 
tract was a definite or ascertainable tract of 
land. 

Surja Kanta Acharjee v. Baneswar Shaha (2) 
repeats that the landlord must prove "for 
what quantity of land the defendant is paying 
rent.” Rajendra Lall Goswami v. Chunder 
Bhusan (3) is a decision addressed to the ques- 
tion of the terminus a quo, It holds that the 
landlord must prove the area of the tenure at 
its inception—not the area of the land at 
some intermediate stage alter fluvial action 
“may have lessened it but the area ,with refer- 
ence to which the rent had been assessed or 
adjusted, 

Leaving aside the case of Ratan Lall Bis- 
was V. Jadu Halsana (4) where there was a 
finding that the tenant was holding the sama 
lands without any variation in the boun- 

(1) 40 Q 679; 10 Ind. Deo. (N. S.) 892. 

(2) 24C. 951 at p. 256 512 Ind. Deo. (N.B) 884. 

(3) 60. W. N..818. 

(4) 100. W, N. 46, 


daries, the case of . Rajkumar Pratap v. 
Ram Lal Singh (5) reaffirmed the principle 
that even if it is proved that the origin- 
al rent was settled with reference to 
a quantity of land let out as distinct from 
the case of a consolidated rent for land 
within specified boundaries—even then, the 
landlord must first prove what the original 
area was and with reference to what standard 
that area was determined. For this purpose a 
statement of areas in zemindari papers and 
rent receipts was held insufficient. In Bakhi 
Narain v. Sri Ram Chandra (6) we come 
across a case where the landlord was able to 
prove measurement atthe inception of the 
tenancy according to a known standard and 
that the rent was assessed fhereon. The 
kabuliyats mentioned the area as well as the 
rent, Ido not gather that they mentioned 
any boundaries. In these circumstances, (I 
understand the decision to lay down) the onus 
was on the tenant to show that the rent was 
a consolidated rent for an area within specified 
boundaries; otherwise excess’ area was com- 
pletely proved. This case does not affirm that 
there is a presumption against the rent being a 
consolidated rent apart from the circumstances 
proved in that case. Indeed the two cases pre- 
viously cited Batan Lall Biswas v. Jadu 
Halsana, (4) Bojkumar Pratap v. Ram Lall 
Singh, (5) seem to show that there is no initial 
presumption either way. 

In Akbar Ali v. Hira Bibi (7) it was proved 
that in 1801 the lands had been measured and 
that the rents had then been adjusted at the 
old rates according to that measurement, Some 
years later upon a re-measurement it was found 
that the measurement of 1301 had been very 
badly done and had much understated the 
areas, It was held in second appeal that the 
finding that in 1801 the rents bas been ad- 
justed according to that measurement exclud- 
ed the theory that the parties intended to settle 
such and such a piece of land be the area what 
it may. The case was, therefore, held to be 
such that “ the area for which rent has been 
previously paid” was less than the area 
actually occupied at the time of the claim, 
though the area actually occupied was the 
same throughout. 


(5) 5C. L. J. 698 at p. 541. 
(6) 11 Ind. Cas. 212 ; 16 C. W. N. 921 ; 140. D. J. 
ia 


46. 
(7) 15 Ind. Cas: 832; 160. D. J. 183, 
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This decision was not apparently intended 
as narrowing the rule in Gouri Pattra’s case 
(1). Nevertheless it marks a certain change 
in the current of authority. In Akbar Ali’s 
case (7) the tenants were clearly intended to 
go on occupying their holdings as they stood 
in 1301. For these holdings the rent was mis- 
calculated because the area was under-mea- 
sured. The phrase of Banerjee, J., in Rajendra 
Lal Goswami v. Chander Bhusen (3) by which 
he paraphrases the words of section 52 is cited 
but apparently without reference to its real 
intention. “The area with reference to 
which the rent previously “paid has been asg- 
sessed or adjusted ” meant the area of the ten- 
ure as originally created as distinct from the 
area of any intermediate year in which the 
size of the holding may have been lessened by 
fluvial action. The whole point of Gouri Pat- 
tra’s case (1) was that a rent receipt might 
very well show that, upon a rough estimate 
that the land was of such and such a size, a 
rent of so much may have been imposed and 
accepted, but unless there was a measurement 
and an assessment on the basis of measure- 
ment there was no presumption that the land 
was not an ascertained tract of a size differing 
from the area stated. The Statute says " the 
area for which rent has been previously 
paid.” I think it quite possible that if means 
that. Prima facie section 52 would seem to 
be concerned with cases of alteration of area, 
not miscalculation of area ; nor is it easy to 
suppose that it is intended to provide an excep- 
tional form of relief against mutual mistake. 
I find it dificult to think of the tenant 
in Akbar Ali's case (7) saying or meaning “ I 
will take so many bighas be the actual 
piece of land what it may,” though there is 
no difficulty in seeing that thè rents were 
readjusted according to the measurement, 
What the bargain was is this “Now at last we 
both know what the extent of my land is: 
we agree to it and we agree that for it I shall 
pay you so much per bigha being 10 rupees.” 
Still there was a measurement and an inten- 
tion to pay according to actual area, 


Now Akbar Ali’s case (7) was followed by 
Dhrupad Chandra v. Hari Nath (8), The 
facts were in dispute but as found they were 
these: There had been a measurement to 


(8) 45.Ind. Cas. 


660 ; 2210. W. N. 896, at p. 827: 
27 0. L. Je 563. 


which the fonants were parties in 1227 and 
a chiita of that year recorded them. Tt 
was invariably consulted whenever a transfer 
took place. A rent roll was prepared from it 
in 1305 giving the area and annual rent, The 
area as there recorded gave exact and minute 
quantities running to karas and krantis. The 
area, at the time of suit was in excess. There 
was thus proof of actual measurement and it 
was held that the burden lay upon the tenant 
to prove that the rent was a consolidated one 
for an area within epecified boundaries. Tn 
saying quite correctly that it was not for the 
landlord to prove how the excess area came 
to be held, the Subordinate Tudge made a 
remark that if must be due either to encroach- 
ment or to erroneous or fraudulent measure- 
ment on the previous occasion. The case 
seems to have raised no new question of law 
and no question whatever as to the correct 
presumption in the absence of anv proof of 
measurement, But Richardson, J., statins two 
ways as open to a landlord, generally speak- 
ing, to prove an increase in ‘‘the area for 
which rent has been previously paid.” The 
first is the simple case where he proves that 
the tenant has over-stepped orisinal bounda- 
ries. The second is by proving that the rent 
was fixed at arate per unit of area and that 
“in fact and substance the agreement was 
‘ that the tenant should pay at that rate for 
all the land of which he was put in posses- 
“sion according to its true area’’ and by 
further proving that the existing rent is less 
than the rent payable under such agreement, 
This is the reasoning upon which the learned 
Vakil for the appellants chiefly insists in the 
present cases. Now a Jandlord who can prove 
such a contract is entitled to additional rent 
by virtue of his contract and without the aid 
of any statutory provision, No doubt a land- 
lord anxicus to bring jungle and waste lands 
into cultivation may well make such a con- 
tract. It accords well with primitive notions of 
rent as a share of the produce. There have 
been times when cultivating tenants were 
hard to get. Moreover, I do not doubt that 
many holdings now hemmed in by land-grabb- 
ing neighbours were originally taken on soms 
such terms. Still these are the very condi- 
tions with reference to which the yory old 
holdings in Gouri Patira’s case (1) were con- 
sidered. When all is said, it can hardly be 
true throughout “. Bengal to-day that on 
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the more proof that a tenant’s rent 
has been calculated at some date in the 
past upon the supposition that his holding is of 
a certain size a contract can be inferred that 
he is liable at any time to re-assessment upon 
the actual area, Thisis to read the Act into 
the contract: nob to apply the Aob. to the 
contract. How far such a view may take us 
is, I think, well illustrated by the Patna case 
Kesho Prasad Singh v. Tribhuan (9). “ The 
jamabandi of 1272 if it recites a certain rent 
for a certain area aba certain rate per bigha 
is evidence of a contract and the learned 
Judge must take that evidence into considera- 
tion with the other evidence in the case and 
determine whether the tenancy was created 
on a consolidated rental. The landlord may 
ask the Judge to find on the strength of the 
jamahandi that the original contract was that 
the rent would vary with the area, If upon 
a consideration of the evidence adduced by 
the landlord the Judge declines to believe this 
and he finds that notwithstanding the jama- 
bandi and the rent-receipta the fenant has 
suceeeded in showing that the original jama 
was a consolidated one then the landlord can- 
not succeed, And again “ In my opinion it is 
not incumbent upon the landlord to prove that 
there was an actual measurement or that there 
has been a practice of measurement,” Now 
whatever may be thought of the decision in 
Akbar Ali's case (T) it is clear that nothing was 
then inferred in the absence of proof of mea- 
surement. Measurement was proved in the 
cases of Lakuhi Narain (6) and of Dhrupad 
Chundra (8). Chatterjea, J., in the Full Bench 
casa of Nilmani Kar v. Sati Prosad Garga 
Bahadur (10) both at the beginning and the end 
of his judgment seems to me to re-afirm the 
law of Gouri Pattra's case. I take it to be the 
settled rule of this Court that when a letting 
upon the basis of a measurement is proved 
the tenant has prima facie to show that the 
rent was a consolidated rent for all the land 
within specific boundaries but that in the 
absence of such proof the mere production of 
such -dakhilas as those now in evidence does 
not suffice to throw any onus on the tenant, 
The position then is simply that the land- 
lord has failed to establish the fact of 


(9) 89 fnd. Oas. 611; 2P.L. J276; 1 P. L. We 
409. 


(10) 61 Ind. Gas. 82; 480. 556 ; 32 O, Lede 30a ; 
950. W. N. 930, ( F.B). 


excess area because he has failed fo show 
with sufficient certainty what the area in 
fact was for which the rent was originally 
reserved. There is no reason whatever for- 
bidding a landlord from proving if he can, a 
contract of the nature indicated in Dhrupad 
Chandra’s case (8) but entries of area and 
rate in dakhilas or jamabandis do nob suffice 
to prove this by themselves in the absence of 
further material throwing light upon the 
original conditions of a holding whose origin 
is beyond the reach of direct evidence. 


The remaining question is as to whether 
the plaintiff is entitled to enbancement of 
rent, The only casé made as to this rests 
upon the allegations that the tenant Kaulat 
has converted or improved paddy land into 
mulberry land and that DLagnu’s mulberry 
land has been made orchard, The plaintiff 
appears to have elaimed for the higher class 
of land at the prevailing rate therefor in each 
case, The learned Subordinate Judge has held 
it to be inequitable to grant enhancement as 
all the cost and Jabour of the improvements 
had been borne by the tenants. No doubt as 
an abstract and universal proposition applica- 
ble to all cases and in all circumstances there 
is room here for qualification or for criticism, 
A tenant may, for example have been so over 
paid for his labour by its result that part of 
the latter should be attributed after a cortain 
time to the land whereon he laboured. I see 
no ground for thinking that in these cases the 
learned Judge was called upon by the evidence 
before him to deal with any sensible case made 
by the landlord to that effect. For all that 
appears, the suggestion of such a theory now 
is quite in nubibus. It is to be presumed that 
the Courts below are well aware that 
enhancement of rent is equitable or inequi- 
table in all the cireumstunces of each -case 
and the fact thatasin duty bound they in- 
dicate the general considerations that weigh 
with them, in no way warrants the conclusion 
that their discretion was not properly exer- 
cised upon the facts before them, 


In my judgment these appeals fail and 
should be dismissed, 

Buckland, J.—I agree, 

K. S.D. Appeals dismissed. | 
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MADRAS HIGH COURT, 


APPEAL AGAINST ORDER No. 105 oF 1923 
AND Civit Revision PETITION No, 638 oF 
1923, 


December 5, 1928, 


Present :-—My, Justice Krishnan and Mr. 
Justice Waller, 


*DURL CHELMAYYA MINOR REPRE- 
SENTED BY NEXT FRIEND 
CHELLAMMA-—PLAINTIFF 
APPELLANT— 
VerSUS 


ADURI LAKSHMI DEVAMMA AND OTHERS 
—-DEFENDANTS-—RESPONDENTS, 


Civil Procedure Code (Act Y of 1908)0. XLI, r, 23.— 
Suits Valuation Act (VII of 1887) s. 11-—-Trial Court, 
findings by, on all issues—Appeal—Order of remand— 
Appellate Court, procedure of—Second appeal.—High 
Court whether can interfere Revision —Jurisdiction, 
objection as to. 


Where the Trial Court recorded evidenos on all the 
issues framed in a case, and gave findings on all but 
one, though without any reasons in five of them, and 
on appeal by defendant, the Appellata Court, treating 
the case as one disposed of on a preliminary point, 
set aside the deoree of the lower Gourt and all 
tha findings and remanded tha oase for fresh deoi- 
sion after a fresh trial :— 


Held, (1) that the procedure adopted by the lower 
Appellate Court was irregular ; 


(2) that the order of remand was not a proper order 
and ought to be set aside ; 


(8) that the order sould not be maintained simply 
because the party appealing would be prejudiced in 
not being able to raise an objection as to jurisdiction 
in the Appellate Court ; 


(4) that the order of romand being an order which 
the lower Appellate Court was Incompetent to pass 
the High Court could interfere in revision, if no ap- 
peal lay; 


It is clearly the policy of the law that when any 
question of jurisdiotion is raised, it should be raised 
in the Court of first instance at tha earliest stage and 
thet it should be given effect to by the Appellate 
Court only if there has been prejudice caused by the 
trial in the first Court. 


Appeal against the judgment and order of 
remand of the Court of the Subordinate Judge, 
I 0.108 


Kistna ab Ellore in A. S, No, 874 of 1922 pre- 
ferred against the decree of the Court of the 
District Munsif, Kovvur in O. S. No. 187 of 
1920, 


Messrs, C. V. Ananthakrishna Iyer and F. 
Viyanna, for the Appellant. 


Mr., B. Satyanarayana, for the Respondents, 


JUDGMENT .—This is an appeal against 
an order of remand by the Subordinate Judge 
of Kistna, The objection taken before us to 
it is that the order of remand was incompe- 
tent and that it should be set aside, What 
happened was: the Munsif tried the whole 
of the suit recording evidence on all the 
issues framed in the case, There were 
altogether eleven issues, ten issues originally 
framed and one additional issue. He gave fnd- 
ings on all the issues oxcept the eleventh issue, 
namely, the additional issue. But in doing so 
he gave reasons and discussed the evidence 
only as regards issues 2, 4 and 10 buf as re- 
gards issues 5 to 9 he merely recorded, 


"1 find the issues for the plaintiff.” 


He has not given any reasons for the con- 
clusion that he came to in favour of the plaing- 
iffs on those issues. On appeal, the Subor- 
dinate Judge treated the case as if it had been 
disposed of on a preliminary point, set aside 
the decree of the lower Court and all the find- 
ings which it had come to and remanded the 
case for fresh decision after a fresh trial. 


We think that the order of the Subordinate 
Judge cannot be supported. In the first place, 
the order set aside the findings of the Districh 
Muneif on questions of fact on the various 
issues for which he had given reasons without 
those reasons or the evidence on which they 
were based being considered. We think that 
this was an improper procedure, In the second 
place, we do not think that the order of re- 
mand was a proper order under O, XLI, r. 28, 
All the evidence having been faken the Subor- 
dinate Judge might have acted under O. XLI, 
r, 24 or if he desired to get reasons from the 
Munsif on the issues for which he had not given 
reasons, he might have acted under O, XLI, r. 
25 and asked the Munsif to try those issues and 
send up fresh findings on them., Instead of 
adopting that course, what he did was to re- 
verse thedeeree altogether. The order has 
been tried to be supported by the learned 
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Vakil for the respondent on the ground that 
this was an order passed not under the Civil 
Procedure Code but under the inherent juris- 
diction of the Appellate Court. It has also 
been argued that the respondent would be 
greatly prejudiced if we make an order re- 
manding the appeal to the Subordinate Judge 
because he would not be able to give effect 
to the objection that the respondent raised 
in issue 7 as regards the jurisdiction of the 
first Court ; the learned Vakil says that under 
section 11 of the Suits Valuation Act, he 
could not properly urge that ground as a 
ground of attack against the decree of the 
first Court in the Appellato Court unless he is 
able to show that he has been prejudiced by 
the trial of the case in the Munsif’s Court 
which apparently he thinks he would be unable 
to do, We do not think that this is any ground 
for supporting the order of the lower Appellate 
Court. It is clearly the policy of the 
law that when any question of jurisdic- 
tion is raised, it should be raised in the 
Court of frst instance at the earliest 
stage and that it should be given effect to 
by the Appellate Cours only if there has been 
prejudice caused by the trial in the first Court, 
The point of jurisdiction was raised in the first 
Court in this case and the District Munsif hag 
given his finding on it though he has given no 
reasons for it. It is not the policy of the law 
to allow this kind of objection to be raised in 
appeal by the parties except under very restrict- 
ed conditions. We do not think that the 
order of remand can be justified on the ground 
that the party appealing would be prejudiced in 
not being able to raise such an objection in the 
Appellate Court and, therefore, the first Court 
should be made to try the case once again to 
give effect toit. As contended by the learned 
Vakil for the respondent, there is no legal pre- 
judice in the matter at all considering the policy 
of the law underlying section 11 of the suits 
Valuation Act, 


It has also been contended that this appeal 
does not lie because the Subordinate Judge 
must be taken to have acted in the exercise of 
his inherent jurisdiction. After the Full 
{Bench Ruling in Raman Nayar v. Krishnan 
Dab (1) it is very doubtful whether 


e 
(1) 69 Ind. Cas. 898 ; 45 M. 900; 31 M. L. T. 208 ; 
16 Lu. W. 426; 48 M. Tu J. 864; (1932) M. W. N. 589; 
(1922) A. 4, R. (M.) 605. 
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the Court has got any inherent jurisdiction in 
the matter, but we do noh decide that point 
because there is also a civil revision petition 
filed. We are clearly of opinion that the or- 
der of remand being an order which the 
lower Appellate Court was incompetent to pass 
we can interfere in revision if an appeal does 
not lie. We must, therefore, set aside the’ 
order of remand passed by the Subordinate. 
Judge and direat him to restore the appeal to 
his file and to dispose of the case accord- 
ing tolaw. Costs of the miscellaneous appeal 
and the Civil Revision Petition will both abide 
and follow the result in the lower appellate 
Court. 


K. 8. D. Order set aside. 


PATNA HIGH COURT. 
SECOND CIVIL APPEAL No, 883 oF 1922, 
March 27, 1924. 


Present :—Mr, Justice Das and Mr, 
Justice Rosg, 


PARTAP NARAYAN SINGH AND 
ANOTHER—PLAINTIFFS-—APPELLANTS 
versus 
NATHAN SINGH AND OTHERS— 
DEFENDANTS- RESPONDENTS. 


Landlord and .tenani—Nakdi holding—Suspension 
of renis—Landlord's failures to provide irrigation faci- 
liites, 

In the absence of a condition of the fenanoy that 
the landlord should provide the necessary irrigation 
facilities, the tenant paying Nagd? rent are not 
entitled to suspension’ of the rent on the landiord’s 
failure to provide those facilities. 


Appeal from a decision of fhe Subordinate 
Judge, Gaya, dated the 29th July 1922, revers- 
ing a decision of the Munsif, Gaya, dated the 
27th March 1992, 


Messrs, S. M, Mullick and Rat Gurusaran 
Prosad, for the Appellants. 


Mr. Bimola Charan Sinha, for the Respond- 
ents, 


Se 


Von, 19) 
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JUDGMENT. 


Das, J.—The only question raised in these 
appeals is whether the tenants are entitled fo 
a suspension of the nagdi rent on the ground 
that the landlord did not provide the necessary 
irrigation facilities. The tenants do not suggest 
that ib wasa condition of the tenancy that 
the landlord should provide those facilities ; 
but it has been broadly argued before us that 
the obligation of the tenants to pay rent is 
dependant on the obligation of the landlord to 
construct and maintain the irrigation works. 
In my opinion, there is no foundation for the 
argument in the Bengal Tenaney Act. I have 
no doubt whatever thatin the absence of a 
contract or custom, there is no obligation on 
the part of the landlord to provide the tenants 
with the means to cultivate their lands, It is 
sufficient, for the purpose, to refer to the 
terms of section 30 (c) and section 76 of the 
Act, Section 30 (e) provides that the land- 
lord is entitled to an enhancement of rent on 
the ground that the productive powers of the 
land held by the raiyat have been increased 
by an “improvement ” effected by, or at the 
expense of, the landlord during the currency 
of the present rent ; and section 76 definos 
“the improvement ” to include water chan- 
nels and other works for the storage, supply 
or distribution of water for the purposes of 
agriculture, Under the general law, then, the 
landlord is entitled to enhancement of rent if 
he provides irrigation facilities, Can it be 
argued that he is not entitled to any rent if 
he fails to maintain those water channels ? 


It may of course have been a term of the 
original tenancy that the landlord should 
provide irrigation facilities, But this is not 
the case of the tenants in their written state- 
ment, nor has the learned Judge in the Court 
below investigated such a case. As I under- 
stand the judgment of the learned Judge, his 
view is that there is a customary obligation 
on the part of the landlord toconstruch and 
maintain these water channels, The custom, 
however, was not pleaded in the written state- 
ment, and it was not open to the learned 
Judge to investigate a case of custom in the 
Appellate Court, Ido not, however, desire to 
rest my decision on so narrow a ground, for I 
am satisfied that, on the facts found by the 
learned Judge, he should not have held that, in 
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respect of the nagd holdings, there wasa 
customary obligation on the landlord to con- 
struct and maintain these water channels, The 
learned Judge has based his decision, first, on 
the entry in the Record of Rights, and, second- 
ly, on a passage in Mr. O’Malley’s volume on 
Gaya in the District Gazetteers’ series. Now, 
in dealing with the entry in the Record of 
Rights, it is necessary to remember that the 
tenants have both nagd: and bhawli holdings 
and that, whereas the area of the nagds 
holdings is 3'1 acres, the area of the bhawlé 
holdings is 12°84 acres. Now, in regard to 
the argument founded upon the entry in the 
Record of Rights, the learned Munsif said as 
follows : — “The khatian filed in the case Ex. 
F shows that the fact that the landlord is 
responsible for irrigation is noted as one of the 
incidents of the bhawli holding and not of the 
nagdi holding,” The learned Judge in the 
Court below, without making any attempt to 
meet the point made by the learned Munsif, 
makes a sweeping assertion that “the entry in 
the survey khatian (Bx, F.) shows that the 
expenses for irrigation and gillandazi should 
be borne by the landlords,” In order to save 
a remand, I have myself examined the survey 
khatian, and ib is perfectly clear that the 
entry recognizing the obligation of the landlord 
to provide irrigation facilities has referenas to 
the bhawli holdings and not to the nagdt hold- 
ings. The passage from the District Gazetteer 
quoted by the learned Judge undoubtedly 
supports his view; but acareful reading of 
chapter XI shows that tha passage upon 
which the learned Judge has relied has 
no reference to nagdi lands, Now it is 
well known that, though nagdi rents are 
payable in Gaya, the general system of 
rent payment isthat known as bhawli, Mr, 
O'Malley points out that this system isa 
necessary result of the physical contigura- 
tion of the country and is intimately con- 
nected with the system of irrigation in vogue, 
Now Gaya owes not only its fertility but 
almost its very existence as an agricultural 
country to artificial irrigation which it is 
impossible for the tenants to undertake. Now 
obviously there would be no inducement to 
the landlord to undertake the construction 
and maintonance of the artificial irrigation if 
the tenant paid a fixed cash rent to tho 
landlord. This is the origin of tife system of 
rent payment prevalent in Gaya under which 
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the-landlord provides the irrigation facilities 
and receives a fixed share of the produce in 
return. But itis obvious that his obligation 
is in respect of bhawli lands and not of nagdi 
lands. Mr, O’Malley makes this perfectly 
clear in the following passage : :—" Without 
pains and ahars, the tenant iin many parts 
“would get no rice crops; and on the other 
hand, if he paid a fixed cash rent to his 
landlord, the latter would be ina position 
to spend the money in other ways and to 
neglect the duty of laying out channels and 
embankments and of keeping them in order. 
Custom has, therefore, decreed that. these 
works shall be made and maintained by the 
landlord, each tenant paying the quota of the 
expense by giving a certain proportion of the 
harvest as rent,” 

In my opinion, the decision of the learned 
Judge on the question of the nagdi rent oan- 
not be supported. I would allow the appeals 
so far as this point is concerned, set aside the 
decision of the learned Judge in the Court 
below, and restore the decision of the Court 
of first instance, His desision on the question 
of bhawli rent must however be affirmed, 


The appellants are entitled to their costs 
proportionate to their success both in this 
Court and in the Courts below. 


Ross, J,—I agree that in this caso it has not 
been shown that the tenants are entitled to 
remission of cash rents when the landlord fails 
to maintain the irrigation works, But I see no 
reason in principle why there should be an 


obligation to maintain these works in the ase . 


of bhawli holdings and not in the case of 
magdi holdings, although the inducement to do 
so inthe former case is greater than in the 
latter, Ifthe obligation was there originally 
and prevails by custom it should affect both 
classes of lands equally. But there is no 
proof in this case that the obligation was 
there either from the inception of the tenancy 
or by custom in the case of nagdè holdings. 
In the case of bhawli holdings there is the 
evidence of the Records of Rights. It is signi- 
| ficant that the landlord does not deny this 
obligation to maintain irrigation works, but 
adduced evidence to prove that that obligation 
had been fulfilled. This evidence has been 
disbelieyed. . This fact, however, does not re- 
lieve the defence from proving that in case of 
pagdi holdings the obligation was there, 


This has not been done, I, therefore, agree to 
the order proposed. 


P. D, Appeal partly allowed. 


MADRAS HIGH COURT. 


APPEAL AGAINST ORDERS Nos. 81, 32 AND 
33 oF 1923. . 


September 5, 1923. 


_ Present —Mr, Justice Spencer and 
Mr, Justice Kumaraswamy Sastri. 


KASIBHOTLA VENKATA 
SESHAMMA—PLAINTIFE—APPELLANT 
VETSUS 
KALAGA GUNNESWARA RAO— 
COUNTER-PETITIONERS— 
RESPONDENTS, 


Civil Procedure Code (Act Y of 1908), O. XXII, rr. 3, 
9,0. XLIII, r 1 (t)—Death of pluintiff—Order refus- 
tng to bring applicant on record as legal representative 
Appeal wnether lies. 


Where several persons apply to be brought on the 
record as the legal representatives of a deosasad 
plaintiff and the application of some of them is 
granted and that of others is refused, there is no 
abatement of the suit and no appeal lies against the 
order refusing to bring on record some of the appli- 
cants as legal representatives of the deceased. 


Lakshmi Achi v. Subbarama Ayyar, 29 Ind. Cas. 
142; (1915) M. W. N. 327; 89 M. 488; 2 L. W. 408; 
28 M. L. J. 491 ; 17 M. L. T. 885, followed. 


Ayya Mudali Velan v. Veerayee, 58 Ind. Cas. 498; 
(1920) M. W. N. 467; 12 L. W. 188; 89 M. L. J. 218; 
48 M. 812; Gangadhara Ramarao v. Surya Rao (Raja 
of Piittapur), 49 Ind. Cas. 885; 42 M. 219; 86 M.L. J. 
169; 9 L. W. 829; 25 M. Dn J. 184, distinguished. 


Appeal against the order of the Court of 
the Subordinate Judge, Narasapur, in I. A. 
Nos. 584 and 585 of 1922 in O. S. No. 54, of 
1922, I. A. Nos, 586 and 587 of 1922 in O. 
8. No. 56 of 1922 and I. A. Nos. 588 and 589 
of 1922 in O, 5. No, 64 cf 1922, respectively, 


Messrs. G. Lakshmanna and V, Viyanna, 
for the Appellant, 


Mr, B, Satyanarayana, for the Respondents, 


Von, 19) 
JAWARIR DAL V, JARAU LAD 


JUDGMENT., — These appeals arise out of 
the order of the Subordinate Judge dismissing 
the application to be brought on record as 
the deceased plaintiff's legal representative, 
The appellant and others filed separate peti- 
ticns to be brought on record and the Subor- 
dinate Judge decided that the person claiming 
to be the adopted son of the deceased be 
brought on record. The appellant’s application 
was dismissed as out of time. Itis admitted 
that the suits have been withdrawn by the 
adapted son with leave to file fresh suits. A 
preliminary objection is taken that no appeals 
lie from the orders, 


We think that the contention should be up- 
held. ©. XLIII, r. 1 (k) of the Code of Civil 
Procedure provides appeals against an order 
under r, 9 of O, XXII refusing to set aside the 
abatement or dismissal of a suit, In the 
present case there has been no abatement, 
The application of one of several persons 
who applied to be brought on record as 
the legal representative was granted and 
it is difficult to see how there can be any 
abatement. None of the cases cited by the 
appellant’s Vakil has any application. Ayya 
Mudali Velan v, Veerayee (1) is a case where it 
was held that the cause of action did not 
survive to the appellant. It was not a case of 
contest between rival claimants, one of them 
succeeding, Gangadhara Rama Rao v. Surya 
Rao, Rajah of Pittapur (2) was a case where 
a defendant was struck out as an unnecessary 
party andthe suit dismissed as against him, 
Where a legal representative is brought on 
record there is no abatement within the 
meaning of O. XUIII, r. 1 (k) nor is there any 
decree within the definition of Section 3, 
clause 2, 


In Lakshmi Achi v. Subbarama Ayyar (8) it 
was held thatno appeal lies from an order 
refusing to bring on record a person as legalfre- 
presentative on an application under O, XXII, 
r. 3, and we think the present case is covered 
by the decision. 


We think the Subordinate J udge was wrong 
in having expressed any opinion on the genuine- 


(1) 58 Ind. Cas. 498; (1920) M. W. N. 467512 
L. W.188; 33M L.J. 218 ; 43 AL 8132. 

(2) 49 Ind. Oaa 635; 42 M. 219; 86 M. L. J. 169; 
9 L. W. 829 ; 25 M. L. J. 184. 

18) 29 Ind. Cas. 149; (1915) M. W., N. 327; 89 M 
486; 2L. W. 408; 28 M. L. J. 491 ; 17 M, L. T. 3865, 
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ness of the will under which the petitioner 
claims, Ashe held that the patitioner was 
out of time and thatthe delay was not 
satisfactorily explained ıt was unnecessary to 
go into the merits of the claim. We express 
no opinion as to the genuineness or validity of 
the will or as to the wppellant’s rights there- 
under, 

The appeals fail and ara dismissed with 
costs, 


Z. E. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No. 381 or 1920, 
November 29, 1928, 


Present: --My, Justice Lindsay and 
Mr, Justico Kanhaiya Lal, 


JAWAHIR LAL -PLAINTIFF 
—APPELLANT 
VErsUus 
JARAU LAL AND OTHERS-~DEFENDANTS 
—REsPONDENTS, 


Hindu Law— Succession—Migration—Law applica. 
ble to migrated fanily—Daughters, whether take abso. 
lute esiate—Miiakshara and Mayukha—Nagur Brah 
mans of Vadnagar, stic m U. aha ak 
valus of. 


The law of succession ta, In any given case, ta ba 
determined sacording to bho personal law of the in- 
dividual whose sucorasion”is in question. Prima 
Jacie, any person governed by the Hindu Law is held 
to ba subjeot to the particular dootrines of the Hindu 
Law recognized In the Province in which he is resid- 
ing. That law becomes the personal law and part of 
the status of every family residing in it. Conse- 
quently where any such family migrates to another 
Province governed by another law, it carries its own 
law with it, 


Where a family migrates from one territory ta 
another and preservesite ancient ceremonies and prac. 
tices the presumption is that it also preserves iis pera 
sonal law of successio:., unless there is proof of tha 
renunciation of the original law for that of the place 
migrated to. 


Parbati Kumari Debi v. fugadesh Chunder, 39 1. A. 
82; 39 C. 488;6C. W. N. 490; 4 Bom. ER. 335 3 8 
Bar. P. O. J. 205; Batwani Ras v. Baji Rao, 57 Ina. 
Cas, 546 ; 47 1. A. 213 ; 839 M.I J. 166; (1920) M. 
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W. N. 483; 22 Bom. L. R. 1070; 3 N. L. J. 251; 28 M. 
L. T. 157 ; 18 A. L. J, 1049 ; 12 L. W. 679; 16 N, 0. 
R. 187 ; 25 O. W. N. 249 ; 48 O. 80 (P.C.), followed. 


The Vyavahar Mayukha is oonsidered to be a work 
of paramount authority in Gujerat, and where the 
Mitakshara and the Mayukhado not harmonise, the 
latter takes precedenoe of the former. 


88 I. A. 176, followed. 


Under the Vyavahar Mayukha a daughter Vtakes 
an absolute estate in property to which she succeeds 
as her father's heir. 


Pranjwandas Tulsidas v. Devkunvarbat, 1 Bom. H. 
G, R. 180 at p. 188: Haribhai v. Damodarbhai, 3 B, 
151 ; ind, Dee. (N.S.) 116; Balwant Rao v. Baji 
Rao, 5T Ind. Oas. 545 ; 47 I. A. 218; 89M. L. J. 166; 
(1920) M. W. N. 483; 28 M. D. T. 157; 184A. Lr J. 
1049 ; 12 L. W. 679 ; 16 N, L. R. 187; 250. W.N. 
248 ; 48 O. 80 (P.O), relied on. 


Among Vadnagar Nagar Brahmans settled at Ali- 
garh, daughters take an absolute estate in their fa- 
ther’s preperty, and on the death of one of thom, her 
share does not go by survivorship but devolves on her 
own issue, 


Commentaries on the Hindu Law do not enact the 
law, they merely explain it, and are evidence of the 
congeries of customs whioh form the law. 


Balwant Rao v. Baji Rao, 67 Ind. Oss. 645 ; 47 LA. 
218 ; 89 M. L. J. 166 ; (1920) M. W. N. 483 ; 22 Bom. 
L. R. 10710; 8N., L J. 251 ; 238 M. L. T. 157 ; 18 A, L. 
J. 1049 ;12 L. W. 679 ; 16 N. D. R. 187 ; 25 0. W. N. 
248 ; 48 O. 30 (P.c.), followed. 


Appeal from a decree of the Subordinate 
Judge, Aligarh. 

Messrs. Peary Lal Banerji, Girdharilal 
Agarwala, Panna Lal and Kailas Nath Katju, 
for the Appellant. 

Messrs. B. E. O'Connor, M. L. Agarwala 
and Surendro Nath Sen, tor the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff-appellant 
for the recovery of possession of certain pro- 
perty and for an account of the profits there- 
of onthe allegation that the said property 
belonged to Balmukand ; that he was sucased- 
ed by his two daughters, Musammat Goda- 
vari and Musammat Gopi, and that on the 
death of Musammat Gopi, the entire property 
devolved on Musammat Godavari, the mother 
of the plaintiff, On the death of Balmukand, 
mutation di names was effected in respect of 
the property left by him, in favour of Musam- 
mat Godavari and Musammat Gopi. Musam- 
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mat Gopi died in Sambat 1935, leaving a son, 
Moti Lal, who died three years later. The 
defendant Jarau Lal is the son of Moti Lal; 
and the other defendants, Panna Lal and 
Hira Lal, are his grandsons, 


On the 31st December, 1899, a partition is 
said to have been effected between Musam- 
mat Godavari and her sons, Jawahir Lal and 
Ganeshi Lal, on the one hand, and Jarau Lal, 
the grandson of Musammat Gopi, on the 
other, and a deed of partition was executedeand 
registered at Aligarh in evidence of the same, 

Ganeshi Lal died childless in Sambat 1961, 
The allegation of the plaintiff was that after 
the death of Musammat Gopi, Musammat 
Godavari became entitled, according to the 
Mitakshara law, to the entire estate left by 
her father; that her grandson Jarau Lal was 
brought up Musammat Godavari, who treated 
him with great affection, and that the above 
deed of partition was obtained by Jarau Lal 
from Musammat Godavari by misrepresent- 
ation of facts and concealment from her of her 
real rights, It was also stated that the 
deed in question was not explained to 
her; thatshe had no independent advice, 
and that the plaintiff and his brother Ganeshi 
Lal were kept ignorant of their rights and of 
the arrangement then being made. It was 
further alleged that at the instigation of Jarau 
Lal, the plaintiff and his brother Ganeshi Lal 
were compelled by Musammat Godavari to 
sign the deed, and that the deed was without 
consideration and invalid and unenforceable, 


The defence was that the parties were 
governed by the Mayukha law, which prevail- 
ed in Gujerat, their original home; that 
Musammat Gopi got an absolute estate in the 
property inherited by her from her father and 
that the defendants were entitled to that pro- 
perty in succession to Muwsammat Gopi and her 
son Moti Lal, It was also urged that the deed 
of partition of the 3lst December, 1899, was 
executed by Musammat Godavari and the 
plaintiff and his brother by their free consent, 
without any misrepresentation or undue in 
fluence ; that the said partition had been acted 
upon since 1899 and that the plaintiff was 
estopped from questioning its validity. Ib was 
further pleaded that the claim was barred by 
limitation. It is not necessary to go into the 
other pleas raised in the suit, 


Von, 79) 
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The Court below found that although no 
authentic history of the migration of this 
family from Gujeras was traceable, it was 
more than probable that it left Gujerat after 
the advent of Nil-Kanth in the 16th century ; 
that the family came and settled in Aligarh 
about 150 years ago and continued to observe 
its original customs and practices, and that it 
was governed by Mayukha Law, according to 
which a daughter was entitled to take an ab- 
solute estate in the property inherited by her 
frorh her father, It further found that Musam- 
mat Godavari and the plaintiff and his brother 
executed a deed of partition after fully under- 
standing its terms, and, in doing so, acted 
after mature deliberation and in accordance 
with the advice of old men of their caste and 
their relations and friends, and that the deed 
operated as a family settlement and was valid 
and binding on the parties, It also held that 
the plaintiff was estopped by his conduct and 
acts, and that the claim was barred by limi- 
tation. 

The main question for consideration is 
whether the family is governed by the Mitak- 
shara law or by the law which prevailed in 
Gujerat before the family migrated to these 
Provinces, or, in other words, whether, accord- 
ing to the law applicable to the family, a 
daughter is entitled to an absolute estate. 


The parties aro Nagar Brahmans, whose 
original home was in Vadnagar, a large town 
in the Baroda State, From Vadnagar a sec- 
tion of the Nagar Brahmans proceaded to Idar 
and settled there, and that section thereafter 
came to be called Idaria Nagars. From Idar 
they subsequently migrated to different places 
but at what period of time it is not possible 
to say. There is some evidence to show that 
the family to which the parties belong lived 
ab one time in Banswara, Bundi and Kotah in 
Rajputana, and that Dina Nath, the earliest 
known ancestor of the family, moved from 
Muthra to Amroha and from Amroha to 
Aligarh, where a grove was planted by him, 
which is still in existence, The grove is said 
to be about 150 years old and goes by the 
name of Dina Nath’s grove. The family can, 
therefore, be said to have settled in these 
Provinces sometime about or before that 
period, that is, about 150 and 200 years ago. 


It is practically admitted by the witnesses of 
both the parties thab'after the family migrated 
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from Gujerat and settled in these Provinces, it 
continued to observe its original customs and 
practices in the matters of births, marriages 
and deaths. At home the Gujerati language is 
used; and marriages are celebrated outside 
the gotra even within 4 or 5 degrees. The 
ceremonies and ritual observed on occasions 
of births, marriages and deaths are those which 
used to be observed in their original home in 
Gujerat. There is nothing to show that they 
departed in any way from their old practices 
or customs or adopted the Jaw which prevails 
in these Provinces after they settled here. It 
is well-settled thas the law of succession is, in 
any given case, to be determined according to 
the personal law of the individual whose suc- 
cession isin question. Prima facie, any per- 
son governed by the Hindu Law is held to be 
subject to the particular doctrines of the 
Hindu Jaw recognized in the Province in which 
he is residing, That law becomes the personal 
law and part of the status of every family 
residing in it. Consequently where any such 
family migrates to another Province governed 
by another law, it carries its own law with it 
(Mayne’s Hindu Law, paragraph 48), 


In Parbati Kumari Debi v. Jagdish Chan 
der (1) and Balwant Rao v., Baji Rao (2), their 
Lordships of the Privy Council held that 
where a family migrated from one territory to 
another and preserved its ancient ceremonies 
and practices, the presumption was that it also 
preserved its personal law of succession, unless 
there wasa proof of the renunciation of the 
original law for that of the place migrated to, 
The reason for the ruleis that the Hindus 
being notoriously conservative in the matter 
of religious observances and rights, ib is ox- 
tremely improbable that the family which 
migrates would change its personal law, with 
which its religion is intimately connected. 


It is important, therefore, to enquire what 
the law governing the Nagar Brahmans was 
in their original home in Gujerat and whether 
the same has been followed aftor they migrat- 
ed to and settled in these Provinces, 


(1) 991. A. 82; 290.488: 60. W. N. 490: 4 
Bom. L. R. 865 ; 8 Sar. P. O. J. 205, 

(2) 67 Ind. Oas. 545 ; 471. A. 318; 89 M. L. J. 
166 ; (1920) M. W. N. 483 ; 22 Bom. D. R. 1070; 8N. 
L. J. 251; 28 M. D. T. 157; 18 A. L. Je 1049; 19 
L. W. 679 ; 16 N. L. R. 187; 250. W. N. 248; 48 
0, 80. (P.O) 
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The Vyavahar Mayukha is considered ot be 
. a work of paramount authority in Gujerat, It 
was written by Nil-Kanth, a Mahratta Brah- 
min, residing in Benares, sometime in the 17th 
century, and forms a part of a larger treatise 
called Bhagwant Bhaskara. which was written 
under the direction of King Bhagwant Varman 
of the Sangar dynasty, who flourished in 
Bundelkhand and whose capital was situated 
in Bhareha at the confluence of the Chambal 
and the Jamna, The Bhagwant Bhaskara is 
divided into 12 books, one of which deals with 
Vyavahar or recognized law and usage, A 
branch of the family of Nil-Kanth was settled 
in Poona. The work soon obtained consider- 
able celebrity in Mahratta, country and some 
of the adjoining territories, and was early 
recognized as a standard work of authority on 
the subjects with which it dealt (Sarvadhicari’s 
Hindu Law of Inheritance, second edition, 
page 811), The quotations frequently made 
by the Skaséris attached to the Courts in Bom- 
bay and Gujerat in tbeir Vyavasthas or 
opinions show that it was considered by them 
as au authentic source of the written Jaw on 
the matter (West and Bubler’s Hindu Law, 
4th Edition, page 12), Indeed, as observed by 
their Lordships of the Privy Council in Bai 
Kesser Bai v. Hansraj (8) where the Mitahksara 
and the Mayukha do not harmonise, the latter 
takes precedence of the former. 


The Mayukha does not specifically discuss 
whether a daughter takes a mere’ life-estate or 
an absolute estate in the property inherited 
by her from her husband, All thatit says 
is — 

‘Tn default of her (the wife), the daugh- 

ter succeeds ; for says Manu (Ch, 9, V. 180); 

‘The son of man is even as himself and the 

daughter equal to the son. How then can 

one inherit (his wealth) but she, who 
stands as it were himself?’ If there are 
more daughters than one, they should divide 
the wealth and take shares” (Manddtk’s 
Vyavahar Maywkha, page 79). 


Nil-Kanth:. allows a similar division in the 
case of co-widows, so that the rightto divide 
carries by itself no particular significance. The 
citation from Manu that, “ the son of a man 
is even as himself and the daughter is equal 


(3) 331°A. 196; 80 B. 481; 10 0. W. N. 802; 40. 


1. J. 9 ; 8 Bom In R. 440 ; 3 A L. J. 484; 1M, L. T, 
211; 16M. D Ja 446 (P.C). 


, 


INDIAN OASES 


[1924 


to the son” has been taken to mean that like 
a son, a daughter takes an absolute estate. 
But the citation is not followed by any com- 
ments by the author himself as to the nature 
of the estate inherited by a daughter, and while ` 
itis remarkable that what Manu said was, 
judging by the context, said with reference to a 
putrika or appointed daughter (Bubler’s Law of 
Mana page 352), both the authors of the Daya 
Bhaga and the Vyavahar Mayukha utilize it 
for the purpose of strengthening their conten- 
tion that a daughter was entitled to inhertt, in 
the absence of sons, in preference to the more 
distant relations, Probably the practice of 
killing daughters at the time of their birth or 
of excluding them from inheritance was af 
that time coming into fashion and attracting 
attention, 


Anyhow, whatever the intention of the 
author of the Vyavahar Mayukha in citing that 
passage from Manu was, from as far back as 
1859, if not earlier, the view attributed to the 
Vyavahar Mayukha namely, that a daughter 
is entitled to an absolute estate has been ac- 
cepted and enforced in Gujerat. 


Tn one of the earliest cases the old Supreme 
Court of Bombay, after describing Manu, the 
Mitakshara and the Vyavahar Mayuwkha as the 
books of chief authority in that part of India, 
observed : 


“Now according to all the authorites the 
daughters take next after the widow, what 
then is the nature of the estate they take ? 
Here again there are differences of opinion ; 
but dealing with the question according to 
the three books I haye mentioned, it appears 
to me that the daughters take an absolute 
estate. We find quoted in the Mayukha a 
passage from Manu—‘The son of a man is 
even as himself and the daughter equal 
to the son; how then can any other inherit 
property, but a daughter, who is, as it.were 
himself?’ With reference to this point also 
I consulted the Sheastris both here and Puna 
and enquired whether daughters could alie- 
nate any, and what portion of the property 
inherited from a father, who died separate. 
The answer was that daughters, who so 
obtained, could alienate it at their will and 
pleasure ; and in this the Shestris of both 
places agree, both also referring to the 
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above text in the Mayukha as their autho- 
rity for that pBsition.” Pranjiwan Das 
v. Deo Kuar Bat (4). 


In Hari bhat v. Damodar bhat (5) and other 
‘cases, the same view was adopted, and it has 
recently been affirmed by their Lordships of 
“ the Privy Council in Balwant Rao v. Baji 
Rao (2). 

An attempt has been made on behalf of the 
plaintiff to establish that the family migrated 
frome Gujerat long before the Vyavahar 
Mayukha was written, that is about 800 years 
ago; but the oral evidence produced on the 
point—and that is the only evidence here 
produced on the point—is not worth serious 
consideration. ven if adequate materials 
had existed, it may be well to remember, what 
` LORD DUNEDIN pointed out, that the commen- 
tarios are only commentaries ; they do not 
enact; they explain and are evidence of the 
congeries of customs which form the law, 
Balwant Rao v. Baji Rao (2). 


Ina case relating to a family of Ahban 
Thakurs, who had originally come from Guje- 
rat and settled in Oudh many centuries ago, 
a Lordships of the Privy Council similarly 
said :— 


““ Although the migration may have taken 
place before the Mayukha was written, it 
may well be that the rule was in force in 
earlier times and that on this point the 
Mayukha only embodied and defined a pre- 
existing custom.” Chandik Baksh vy. Muna 
Kunwar (6). 


In any event itis important for the pur- 
poses of this case to enquire what the practice 
among the Nagar Brahmins in Gujerat was 
and has been during the last century in regard 
to the right of survivorship between the 
daughters of the last male-holder in the case 

‘of the death of any of them with or without 
issue. A large number of instances have 
been cited on behalf of the defendants, ex- 
fending from the time of Dina Nath, the 
common ancestor of the parties, 


Dina Nath had two daughters Musammat 
Tej Kuar ‘and Musammat Sahaj Kuar. He 
left a grove which was divided on the death 


(4) 1B.H.0. R180 at p. 188. 

(5) 8 B. 171; 9 Ind. Deo. (N. S.) 115. 

16) 24 A. 278 atp. 278560. W. N. 495; 99 I.A, 
10; 4 Bom. D. R. 376; 8 Sar. P. O. J. 288 (P. G.). 
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of Musammat Tej Kuar between her son 
Lajja Shankar and Musammat Sahaj Kuar. 
Musammat Sahaj Kuar transferred her share 
of the grove to Kesho Ram, from whom ib 
passed by successive transfer to Ganga Bishun, 
who is now in possession, The statement of 
the plaintiff was that the grove had been 
divided between Musammat Tej Kuar and 
Musammat Sahaj Kuar in their life-time. Buf 
in the sale-deed executed by Kesho Ram, in 
favour of Musammat Gaura, on the 14th 
November, 1886, a half share of the grove in 
the question was deseribed as having fallen on 
the death of Dina Nath to the share of 
Musammat Sahaj Kuar and the other half to 
the share of Lajja Shankar and the private 
partition effected between them was also 
referred to (Ex, K. K. K.). 


The land of the grove was held by Dina 
Nath under a muaft grant. In 1839 the land 
was resumed but was exempted from the pay- 
ment of Government revenue so long as the 
trees existed; and a copy of the order, granting 
the exemption, was given to the agent of 
Musammat Sahaj Kuar and Lajia Shankar, 
who held the grove at the time (Ex, R, R.). 


Kameshwarji of Kotah had two daughters, 
Musammat Dhan Kaur and Musammat Gulab 
Kuar. The estate of Gulab Kuar devolved on 
her son Ganpat Lal and that of Dhan Kaur 
on ber son Nathu Lal. The plaintiff states 
tbat on the death of Gulab Kaur her share 
devolved on Musammat Dhan Kuar ; but that 
statement is refuted by the evidence of Ganpat 
Lal, the son of the former. 


Kirpa Shankar had two daughters who 
inherited his estate. According to Ganpat 
Lal, the elder is dead and the younger is alive; 
and on the death of the former, her share 
went fo her children and not to the younger 
sister. 


Jaru Lal, a Nagar Brahman, residing in the 
Partabgarh State, says that Parasramji of 
Aterbhind had two daughters, Musammat 
Varjibai and Musammat Chhagi Bai, who 
succeeded to the property of their father, On 
the death of Varjibai, her share passed to her 
son Izzat Ramji, although her sister, Musam- 
mat Chaggibai, was then alive. On the 
death of Musammat Chaggibai, her interest 
passed fo her sons Harakhramji and Sita 
Ramji. 
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Thakur Lalji, a Nagar Brahman of Bans- 
wara, states that his father-in-law Gomi Lal 
had two daughters, who got his estate, The 
younger daughter died first and her interest 
devolved on her sons, Shiam Laland Labh 
Shankar, although the elder, who is married 
to the witness, is still living, He also states 
that Gomti Lalji had a son, Anand Lalji, 
whose estate devolved on his death on his 
sister, who is married to the witness ; but 
it is not clear whether Anand Lalji had died 
in the life-time of his father or not, for the 
estate of Gomti Lalji could not have other- 
wise devolved on his daughters, 


Sundarlalji, a Nagar Brahman of the Bans- 
wara State, deposes that his father-in-law 
Jikaji had 8 daughters who got his property. 
One of the daughters was dead. Her share de- 
volved on her daughter's daughter, who is alive 
although the other two daughters of Jikaji 
are still living. He also states that Nukoji 
Madho Lal died leaving two daughters named 
Musammat Monghi and Musammat Lurki, 
and that on the death of the latter, her share 
devolved upon her son Kanhaiya Lal. 


Nathu Lalji of the Banswara State deposes 
that Khara Lal had two daughters, Musammat 
Rasili and Musammat Parbati, who got his 
estate ; and that on the death of Musammat 
Parbati, her four daughters gob her estate, and 
Musammat Rasili, who was alive, laid no 
claim to her sister’s property. He also men- 
tions that when his father-in-law, Ganga Lal, 
died, his four daughters inherited his pro- 
perty, and that on the death of one of those 
daughters, her daughters, named Musammat 
Pashyawati and Gulawati, became the owners 
of the share, which she had inherited from 
her father, although the other daughters of 
Ganga Lal were alive. 

Gurwant Rai, a Nagar Brahman practising 
as a vakil in the Baroda State, says that the 
Vyavahar Mayukha is followed in the Baroda 
State, including Vadnagar, the original home 
of the parties, and he cites several instances 
in which daughters gob an absolute estate, 


Desai Dullabji of Patan had three daughters 
who got the estate of their father. There 
was litigation in this matber but the absolute 
right of the daughters to the estate inherited 
from their father was upheld by the Baroda 
State, 
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Daulat Rao of Patan had two daughters, 
Musammat Champa Kuar and Musammat 
Birmati, who similarly got an absolute estate 
in the property inherited from their father. 


Madho Rai had two daughters, Musammat 
Ishwari and Musammat Shambhu, who got the 
estate of their father. On the death of Musam- 
mat Shambhu, her share devolved upon her 
son Babu and not on ber sister who was alive. 


Jado Lal of Patan had three daughters, 
Musammat Tara, Musammat Jai and Mysam- 
mat Tribeni, who got his estate, Of these 
Musammat Tara died first and her share devolv- 
ed on her four sons, though her sisters were 
alive. Dhaya Bhai of Ahmedabad deposes that 
if a Nagar Brahman dies, leaving two daugh- 
ters behind him, they become the owners of 
his estate ; and if one of the daughters subse- 
quently dies, then her descendants will be the 
owners of her share in the estate and not his 
sister though she may be alive, He cites several 
instances, 


Magut Ram had three daughters, Musammat 
Baba, Musammat Nani and Musammat Par- 
bhaya, who inherited the estate. Of them the 
last-named died first and her husband entered 
into possession of her share in the estate, Then 
Musammat Baba died and her son Manjubhai 
got possession of her share, When Musammat 
Nani died, her three sons got her estate. Hari 
Lal left two daughters, Musammat Dhanba 
and Musammat Atanba, who inherited his 
estate, On the death of Musammat Dhanba, 
her son Magan Tal inherited her share, When 
Musammat Atanba died, her share devolved on 
her sons, Pirthi Rai and Nannu Bhai. Again 
Kesho Lal left two daughters, Musammat 
Bhomi Ben and Musammat Channu Ben, who 
inherited his estate. On the death of the 
former, 2 or 3 years ago, her sons Anand Lal 
and Himmat Lal got her share, though 
Musammat Channu Ben was alive. 


Vireshwar had two daughters, Musammat 
Sada Lakshmi and Musammat Dawali Ben, 
who inherited his estate, The former died first, 
and her son Uttam Lall inherited her share. 
The latter died two or three years later and 
her shate devolved on her daughter, Musam- 
mat Munni Ben, Hardeo Ram had two daugh- 
ters, Musammat Ganga Lakshmi and Musam- 
mat Jasba Ben. Of these the former died firsh 
and her husband got her share in the estate, 4 
or 5 years later Musammat Jasba Ben died 
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and her sons Rasik Lal and Basant Lal became 
the owners of her share, 


Bhaskar Lal, a pleader of Ahmedabad 
belonging to the Vadnagar community, corro- 
borates the previous witness with regard to 
two of the instances cited by him and adds 
that Moti Lal of Ahmedabad died, leaving two 
daughters Musammat Majanba and Musammat 
Anandba, who inherited his property, which 
included among other things certain plots of 
land situated ab Godhrahiin the Panchmahal 
distyjct, and that both of them sold certain 
property out of what they had inherited with- 
out the validity of the sale having been con- 
tested by any of the agnates of Moti Lal, who 
were alive, 


Jayendra Rai, another pleader of Ahmedabad 
belonging to the same community, deposes that 
his maternal grand-father Trikam Lal died, 
leaving two daughters named Muamsmat Jai 
Lakshmi and Musammat Umia Lakshmi, who 
inherited his property, that his mother Musam- 
mat Jai Lakshmi died first, and that he and 
his brother inherited her property as her 
sons, although Musammat Umia Lakshmi was 
then and is still living. He confirms the 
statement of Dhayabhai in regard to the 
manner in which the property of Virashwarii 
of Ahmedabad devolved on his two daughters 
and on the death of one of them her share 
devolved on her son Uttam Lal in the life-time 
of her sister, 


Dr. Mukand Rai of Ahmedabad states that 
Hari Lalji died, leaving two daughters, Musam- 
mat Mani Ganga and Musammat Hari Ganga, 
and on the death of the former in 1906, he and 
his brother inherited her share as her sons, 
though Musammat Hari Ganga was alive. He 
further states that the share of Musammat 
Hari Ganga devolved on her death in 1917 on 
her two daughters Musammat Ganwant Bai 
and Sanwal Bai. 

Mr. Anand Shanker, the Principal of the 
Hindu University, Benares, deposes that the 
parties belong to his caste, and that in Gujerat 
the Mayukha is followed in preference to the 
Mitakshara, where the two conflict, and that 
the daughters inherit an absolute estate from 
their father. 


Sheo Lal, another pleader of Ahmedabad 
belonging to the same community, corroborates 
some of the previous witnesses witb regard to 


INDIAN CASES 


867 


four of the instances cited by them. Makund 
Rai, another pleader of Ahmedabad belonging 
to the same community, states that his mater- 
nal grand-father, Hari Shanker, died, leaving a 
widow and three daughters, and on the death 
of the widow, his three daughters inherited his 
property, and that when one of the daughters 
died, he and his nephews inherited her share 
as her heirs. He further states that when 
another daughter died, her interest wes inherit- 
ed by her two daughters, 


Ishwar Rai of Patan cites three instances 
from his sity wherein daughters inherited an 
absolute estate. He states that Dasai Dullabji 
had three daughters, Musammat Dhan Laksh- 
mi, Musammat Sri Lakshmi and Musammat 
Hira Lakshmi, who inherited his estate, 
Musammat Hira Lakshmi died first and her 
share devolyed upon her sons, Moti Nath and 
Rang Nath. Then Musammat Dhan Lakshmi 
died and her share devolved on her sons 
Shambhu Chand, Nanda Chand and Moti 
Chand. The third daughter Musammat Shri 
Lakshmi is still alive. He also states that 
Desai Amidhar had 3 daughters, Musammat 
Swagta, Musammat Alankrita and Musammat 
Panaika, who sold his estate, and on the death 
of Musammat Swagta, the eldest of them, her 
share devolved upon her son, Nawal Shanker, 
though the other daughters of Desai Amidhar 
were alive. 


The remaining instance cited by him is 
that of Madho Rai which has already been 
mentioned by some of the other witnesses, 


Naunidh Lal of Jhalrapatan states that his 
maternal grand-father had a brother, Amba 
Shankar, who had a daughter, Musammat 
Kasturi Bai, and that on the death of that 
daughter, ber daughter got her estate. 


There are thus in all about 30 instances 
showing that among Vadnagar Nagar Brah- 
mans, the daughters inherit an absolute estate 
and that on the death of one of the daughters, 
her share does not go by survivorship but 
devolves on her own issue. There is no proof 
of any cogent instance to the contrary, Most 
of the witnesses adduced by the plaintiff are 
persons belonging to other castes, who could 
not have possessed any accurate knowledge 
as to the customs and practices, prevailing in 
the Nagar Brahman community Most of 
those, who belong to that community, merely 
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make vague and general statements ‘without 


citing any specificinstances in proof iof what 
they assert. The only witness, who has made 
an attempt to cite some instances, is Jani 
Itchashankar of Aligarh, He states that the 
Nagar Brahmans of the United 'Provinces and 
Rajputana do not write the names of their 
fathers after their names, and that, unlike 
what they do in Gujerat, the ladies of their 
families observe pardah; but he forgets that 
the difference of surroundings is often respon- 
sible for a change of habits of that kind. 
There aro, for instance, many people, who, 
following the English method, describe them- 
selves by their surnames and their full or real 
names are often unknown to the outside 
world. He states that the daughters of 
Kameshwarji of Kotah were Musammat 
Dhan Kuar and Musammat Phul Kuar and 
that on the ‘death of the former, the other got 
the whole of his estate; but he is refuted on 
that point by Naunidh Lal, a descendant of 
Kameshwarji, and many other witnesses. 

Naunidh Lal explains that Kameshwarji was 
ajagirdar of Kotah; and he adopted Nathu 
Lal, the son of his daughters, in order that 
the jagir might continue in the family, inas- 
much as no ladies were allowed by the State 
fo get the jagir. The adoption, if made, did 
not, however, affect, the devolution of the 
other property, which as stated by Naunidh 
Lal devolved on the daughters of Kamesh- 
warji and on their descendants in succession, 
He admits that Jhamman Lal Jha of Benares 
had three daughters, Musammat Jamna Kuar, 
Musammat Jugli Kuar and Musammat Manni 
Kuar, and that on the death of the first named, 
her sons got her property. He suggests that 
Jhamman Lal Jha left no money or orna- 
ments and lived in a house on rent; but he 
goes on to say that when Musammat Manni 
Kuar and her daughter died, he wanted that 
her mother, Musammat Jugli Kuar should 
get all the property, but he took no steps to 
enforce his claim. He also mentions that 
Jagan Nath Jha of Benares left three daugb- 
ters, Musammat Chameli, Musammat Manki 
and Musammat Jamna Kuar, and that when 
the last named died childless, her sisters got 
her property. He, however, admits that she 
had no other relative alive and that on the 
death of Musammat Chameli, her sons got 
her property and on the death of Musammat 
Manki, her son got her share. 


INDIAN CASES 


| 


[1994 


There can be no stronger instance the other 


way than that of the daughters of Dina Nath, 


already referred to; for, on the death of one 
of the daughters of Dina Nath, the ancestor of 
the parties, the grove left by Dina Nath, was 
divided between her son Lajja Shankar and his 
surviving daughter. There are 19 instances of 
similar succession from Ahmedabad, six from 
the Banswara State, one from Aterbhind, 
and the rest from Rajputana and the United 
Provinces. 

On behalf of the plaintiff some stress has 
been laid on the decision in Lakshmi Ram 
Jani v. Hari Ram Dube (T), but in that case 
the question related to the right of isuecession 
to astridhan; and though the family was 
found to have migrated from Gujerat to 
Jaipur and from Jaipur to Benares, about 100 
or 150 years ago, no instance of succession 
under the Mayukha Law had been deposed to 
by any of the witnesses examined in the case ; 
and that was treated as a fact of some signific- 
ance, for the family was a big one and instances 
might have been expected to be forthcoming 
if the Mayukha Law had applied. Here an 
instance from the very family, to which the 
parties belong, has been proved and establish- 
ed beyond the possibility of doubt by the oral 
and documentary evidence adduced ; and cor- 
roborated as it is by a large volume of eviden- 
ce, coming from Gujerat and Rajputana, the 
presumption that the family brought its per- 
sonal law when it migrated from Gujerat to 
these Provinces, stands affirmed; and the 
claim ofthe plaintiff to the property, which 
Musammat Gopi had inherited from her father, 
must, therefore, fail. 

The subsequent conduct of Musammat 
Godaveri and her sons, Jawahir La) and 
Ganeshi Lal, in agreeing to a partition of 
the property, left by Balmukand and Jarau 
Lal, the son of Musammat Gopi, further 
supports the same conclusion. There is 
evidence to show that Musammat Goda- 
vari thoroughly understood what she was 
doing when she executed the deed of parti- 
tion of the 31st December 1899. The deed 
was written after the plaintiff had an 
opportunity of consulting a pleader who is 
dead and could’not be produced. After the 
death of Onkar Lal, the husband of Musam- 
mat Gopi, the plaintiff claimed the entire pro- 


(7) 62 Ind. Cas. 25 ; 1 U. P. L. R. (A) 18. 
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perty belonging to Balmukand, relying on 
the Mitakshara law in support of his claim. 
A dispute arose and the parties sought the 
intervention of some members of the caste at 
Aligarh, They settled that Musammat Goda- 
veri and the present defendant should divide 
the property half and half and got the latter 
fo pay Rs, 7,000 to the plaintiff in order that 
all possibility of litigation might be obviated 
and the matter finally closed. In accordance 
with that settlement a deed of partition was 
drawn up with the full consent of the plaintiff 
and his brother Ganeshi Lal. The Sub- 
Registrar went over to the house of Musam- 
mat Godaveri; and there he read and explain- 
ed the deed to her, and there can be no doubt 
that neither the plaintiff nor Musammat 
Godaveri were under any misapprehension as 
to the effect of the transaction into which 
they were entering. The learned Subordinate 
Judge rightly characterised the evidence 
produced by the plaintiff as unreliable. The 
demeanour of the plaintiff in the witness-box 
was found to be unsatisfactory ; and, as the 
learned Subordinate Judge points out, he went 
on saying anything on the spur of the moment 
to fit in with his case, There was clearly a 
bona fide dispute between the parties as to 
the nature of their rights. That dispute was 
amicably settled and a large amount was paid 
by the defendant Jarau Lal to the plaintiff 
and his mother to seb the matter at resb. 


Section 6 of the Transfer-of Property Act, 
has no application because, as pointed ont 
by their Lordships of the Privy Council in 
Kanhai Lal v. Brij Lal (8), there is no ques- 
tion here of any conveyance of or of an 
agreement to convey any future right or ex- 
pectancy or of an agreement fo relinquish any 
such right or expectancy. Musammat Gopi 
had an absolute interest in the share, which 
she had inherited from her father. The 
claim laid by tM@usammat Godaveri and the 
plaintiff to that share was set ab rest in the 
manner settled by the parties and entered in 
the deed of partition aforesaid. That partition 
has since been acted upon, mutation of names 
was effected in accordance therewith and the 


(8) 47 Ind. Oas. 207; 404. 487 atp. 495 ; 220, 
W. N. 914 ; 8 D. W. 212 ; 24 M, In T. 996; 35 M. D, 
J. 459; 16A. I. J. 825; (1918) M. W. N. 709; 28 
O. In. J. 894 ; 5 P. Ta. W. 294; 20 Bom. L. R. 1048: 
45 1. A. 118 (P. C.) 
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e 
parties have enjoyed their respective shares 
in accordance with the allotment then made. 
The claim is now barred by limitation, The 
other pleas have not been pressed. 


This appeal, therefore, fails and is dismissed 
with costs, 


Z. E, Appeal dismissed. 


MADRAS HIGH COURT, 
SECOND CIVIL APPEAL No, 757 oF 1921, 
February 4, 1924, 

Present :-—Mr, Justico Wallace, 


MAMILLAPALLI VEERESALINGHAM 
AND OTHERS-~DEFENDANTS—APPRLLANTS 
versus 
PONNUKOLLU KONDAYYA— 
PLAINTIFF —RESPONDENT, 


Registration Act, (XVI of 1908), s. 283—Morigage.decd 
—Fraudulent registration—Fictitious property includ- 
re ia unaware of fraud—Registration, valid. 
ity of. 


When œ mortgagor inoludes in the mortgage-deed 
for purposes of registration property which does not 
belong to him, the registration is not invalid at 
least so far as the interests of the mortgagee are oon- 
cerned if no collusion by the latter to assist the 
mortgagor in the fraud is made out. 


Venkata Lakshmi Kantaraju Garu v. Pada Venkata 
Jagasmadha Raju Garu, 11 ind. Oas. 464; 46 M, L. 
J. 12; (1924) M. W. N. 125 ; 38 M. L. T. 243 ; (1924) 
A. L R. (M) 281 ; Harendra Lal Roy Chowdhury v. 
Haridast Bibi, 28 Ind. Cas. 687 ; 41 0. 972 ; 27 M. D 
J. 80 ; (1914) M. W. N. 4623:16 M.L T.68 180 W. 
N. 817 ; 19 0. L. J .484 ; 16 Bom. L. R. 400 ; 12 A. 
L. J. T14; 1 L. W. 1050; 41 L A, 110 (P. G.); Biswa. 
nath Prasad v. Chandra Narayan Chowdhury, 68 Ind. 
Oas. 770 ; 48 O. 509 ; 48 I. A. 127, (P. G.), followed. 


Second appeal against the decree of the 
Court of the Subordinate Judge, Masulipatam 
in A. 8. No. 3 of 1920, (A. 5. No, 255 of 1919 
District Court, Kistna) preferred against the 
decree of the Court of the Principal District 
Munsif, Gudivada in O, 8, No. 223 of 1917. 


Mr. P. Narayanamoorthy, for, the Appel- 
lants. 
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Messrs. A, Krishnaswamy Aiyer 
FV. Krishna Mohan, for the Respondent. 


and 


JUDGMENT.— The only point raised be- 
fore me is whether the mortgage is void on 
the ground that its registration was effected by 
a fraud on the registering officer, in as much 
as the mortgagor intentionally inoluded there- 
in for purposes of registration property which 
did not belong to him. There is no allegation 
that the mortgagee was aware of the fraud 
and shared in ib, In these circumstances I 
must accept the ruling of a Bench of this 
Court in Venkata Lakshmikantaraju Garu v. 
Pada Venkata Jagannadha Raju Garu (1) 
following Harendra Lal Roy Chowdury v. 
Haridasi Bibi (2) Biswanath Prasad v. Chandra 
Narayan Chowdhury (3), and Pahlad Lal v. 
Laraiti (4), that where no collusion by the 
mortgagee to agsist a fraud by the mortgagor 
in respect of the registration of the document 
has been made out, the registration is not in- 
valid, at least so far as the interests of the 
mortgagee are concerned, The deeree of the 
lower Appellate Court is, therefore, right and 
this Second Appeal is dismissed with costs, 
Time for payment is extended up to 16th 
April 1924, 


V. N. V. Appeal dismissed. 


N. H. 


(1) 77 Ind. Oas. 464 ; 46 M.D. J. 12 ; (1924) M. 
W. N. 125; 88 M. L. T. 248; (1924) A. I. R. (M) 
281. 

(2) 23 Ind. Cas. 637 ; 41 O. 972 ; 27 M. L. J. 80; 
(1914) M. W. N. 462 ;16 M.L, T,6;18 O. W.N. 
817 ; 19 0. L. J. 484 ; 16 Bom. D. R. 400; 12 A. L. J. 
174; 1L. W. 1050 ; 41 I. A. 110 (P.0.). 

(8) 63 ind. Ons. 9770; 48 O. 609;48 I. A. 127 


(P. 6.) 
(4) 48 Ind, Oas. 200 : 41 A. 22 ; 16 A, D. J. 871. 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT. 


SECOND CIVIL APPEAL No. 397 oF 1922, 
April 8, 1924, 
Present:—~-Mr, Kinkhede, A. J. O. 


RAMA AND ANOTHER-~PLAINTIFFS 
-~ APPELLANTS 
VveETSUS 
WAMANRAO—DEFENDANT——RESPONDENT, 


Mortgage, usufruciuary—Redemptiom before expiry 
of term when allowable. 


Unless in a usufructuary morigage securing posses- 
sion to the mortgagee for a fixed term, there is either 
a special condition for tho earlier redempticn or 
there is a pleading and proofof fraud, duress or 
undue influence owing to whioh the period was fixed, 
the mortgagor or his representative or transferee 
cannot offer or claim to redeem and recover baok 
possession from the mortgagee before the expiry of 
the specified period. 


Case-law reviewed. 


Appeal against the decree of the District 
Judge, Wardha, in Civil Appeal No. 14 of 
1922, dated the 15th June 1922, 


Mr. T. J. Kedar, for the Appellants, 
Sir B. K. Bose and Messrs. G. S. Lule and 
P.N. Rudra, for the Respondent. 


JUDGMENT ,—Both the parties are agreed 
before me as to fhe nature of the document, 
dated 31st March 1884, that it isa usufructu- 
ary mortgage and not a lease for 77 years as 
was contended in the Courts below. Owing to 
this agreement between the parties there is no 
necessity for me to decide either ground No, b 
of fhe appeal or the cross-objection urged by 
the respondent, 

The only points, which require attention in 
this Second Appeal, are (1) whether the present 
suit for redemption before the expiry of 77 
years from the date of the mortgage is main- 
tainable, (2) if so, what should be the price of 
redemption according to the striet terms of 
the said mortgage. 

It is conceded on behalf of the mortgagors 
appellants that ordinarily the right to 
redeem and the right to foreclosure are 
co-extensive so that just as a mortgagee 
eannot foreclose before the mortgage debt 
becomes payable, similarly a mort- 
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gagor cannot claim to redeem before the 
principal money becomes due and payable, 
that is, before the expiry of the term fixed, 
or the date fixed for payment, that this again 
depends upon the terms of each mort- 
gage. If a mortgage-deed contains a covenant 
securing to the mortgages possession of the 
mortgaged property for a fixed term and also 
contains a clause giving the mortgagor an 
option to redeem the mortgage earlier on 
certain conditions, the question of the interpre- 
tation of the terms of the mortgage, for the 
purpose of gathering therefrom the real inten- 
tion of the parties, is alwaysa matter of great 
diffieulty. 


In Jivanlal v, Dhunde (13 which, however, 
was noi a case of usufructuary mortgage, 
Ismay, J. C., held that despite the creation of 
aterm the mortgagor may redeem, at any 
time unless if appears from the nature of the 
mortgage orfrom other cireumstances that 
the term was created in favour of the mort- 
gagee as well as of the mortgagor. 


There has been a body of decisions in which 
it was held that redemption before due date 
was permissible in spite of the creation of a 
long term, provided it was proved that the 
long term fixed by the mortgage was inserted 
in the deed as the result of undue influence or 
misrepresentation, so that its terms could, 
therofore, be relieved against: Sayad Abdul 
Hak v. Gulam Jilani (2), and Dalthawan 
Singh v. Amardeo Singh (8). I may add hero 
three cases of our own Court. [n Doma v. 
Domadeo (Second Appeal No, 181 of 1918) and 
Meghraj v. Dinia (Second Appeal No. 8 of 
1922) respectively decided by Batten, A. J. ©. 
and Hallifax, A. J. C., redemption before due 
date was permitted on the ground that the 
condition entitling the mortgagee to retain 
possession after payment of the amount due 
under the mortgage was a clog on the equity 
of redemption so that it was aterm which 
might be presumed to have been inserted by 
undue influence, and, therefore, fit to be reliev- 
ed against, In Daolat Rai v. Sheikh Chand, (4) 
Batten, A.J. C., held that a stipulation in a 
deed of usufructuary mortgage that after the 
mortgage-money is paid off, the mortgagee 


(1) 160. P. L. R. 59 
(2) 20 B. 677 ; 10 Ind. Deo. (N. 8.) 1021, 
(8) 28 Ind. Oas. 926 ; 12 A. In J. 499, 
(4) 31 Ind. Gas. 869; 11 N. D. R. 180. 
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shall remain in possession as a perpetual lessee 
on payment of a yearly rent is a clog on the 
equity of redemption which the Court will not 
enforce, These cases are easily distinguish- 
abla from the other oases mentioned below, 
and even from the facts of the present case, 
where no fraud, duress or undue influence is 
held proved, and no question of a permanent 
rolease of the right fo redeem is involved, 


In Sri Raja Setrucheria Ramabhadra 
Raju Bahadur v. Sri Raja Viracherla Suria- 
narayana Raju Bahadur (5), it was laid down 
by Turner, C. J., and Muttusami Iyar, J., 
that in each case the Court must look to the 
language of the contract to ascertain whether 
the parties intended that redemption should 
take place only at the end of the term or at 
any earlier period at the option of the mort- 
gagor ; that where the continuance of the 
enjoyment of the mortgaged property for a 
prescribed period forms a material part of the 
contract, ib would be inequitable to deprive 
the mortgagee of this right on the mere ground 
that the contract is one of mortgage and that 
where parties have agreed that possession of 
the property shall be transferred to a mortgagee 
for a certain term an intention may be inferred 
thas redemption should be postponed until 
the end of the term. Applying these tests to 
the facts of their case the learned Judges 
upheld the deoree restoring the mort- 
gagee to possession for the term of 19 years, 
although the mortgagor's transferee had 
offered to redeem him and upon his refusal to 
be redeemed earlier ousted him and thus 
compelled him to sue upon the mortgage for 
recovery of possession, 


In Mansaram v. Sakru (Second Appeal No. 
679 of 1907) decided on 16-6-1909, which was 
a case of a mortgage dated the 26th June 1883 
securing possession to the mortgagee for 30 
years, but which was sought to ba redeemed 
in 1906, 7 years before the expiry of the term 
thereby fixed, it was held by Drake-Brookman, 
J, C., following the Madras case, that there 
was no need in that case to draw any inference 
from a mere fixation of a term, as was done 
in the Madras case, because the mortgagors 
laid upon themselves an onerous burden to be 
discharged if they did not let the term expire, 
The 80 years term fixed by thedeed was not 


ae 2 M. 814 ; 4 Ind. Jur. 500 ; 1 Ind. Deo. (N. S.) 
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objected to as in itself unenforceable on the 
ground of undue influence or of the length 
being an excessive and oppressive length, and 
as such that case was ditinguishable from the 
Bombay case cited above. Tt was found in that 
case that the fields were not in good condition 
at the time of the mortgage and also subse- 
quent fo that date, and that the mortgagee 
was not to get anything from the mortgagor, 
evenif he suffered loss in any year; and in 


view of the stipulation about interest and the 


profits of fields it was held that the term pres- 
cribed for the payment of the mortgage-money 
must ordinarily be allowed to expire before the 
mortgagor could claim possession. The mort- 
gagors bad, in that case, expressed their un- 
willingness to pay what would be due from 
them under the stipulation for early redemp- 
tion. The suit was, therefore, dismissed on 
the ‘ground that plaintiffs were not entitled to 
redeem within 30 years except in compliance 
with that stipulation, 


In Beniram v, Tatya (Second Appeal No, 282 
of 1914) the question was whether the mort- 
gagors were entitled fo redeem the usufruc- 
fuary mortgage dated the 19th June 1883 be- 
fore the expiry of the term of 50 years, There 
was & clause in the deed by which the mort- 
gagor expressly undertook not to re-pay any 
principal within 50 years and it also contained 
an express covenant that if any payment was 
made towards principal within 50 years, the 
mortgagee’s possession shall, nevertheless, con- 
tinue, undisturbed for the full term. The mort- 
gagee was, by the terms of mortgage, relieved 
from all need to account as it was expressly 
provided that he should pocket all profits. 
Drake-Broskman, J. O., took the view that co- 
extensiveness, in the absence of a binding 
agreement to the contrary, of the rights to 
redeem and to foreclose was the general prin- 
ciple recognised by the Transfer of Property 
Act, and that mere length of the term for 
which redemption has been postponed was 
not a sufficient reason for not enforcing the 
postponement, and upheld the District Judge’s 
dismissing the suit as premature, on the 
authority of Puran Singh v, Kesar Singh (6), 
Ram Prasad v. Jagrup (T) and the cases cited 


(6) 89 P. R°1907; 119 P. L. R. 1907; 165 P. W. B. 


1907. 
(7) 16 Ind. Cas. 880; 10 A. Te J. 157. 
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ab page 553 of Sarbdaman Singh v. me 
Singh (8). 


In Sonba v. Mahadeo (Second Repeat No. 
495 of 1915) Stanyon, A. J. O., followed the 
decision in Beniram v. Tatya (Second Appeal 
No. 232 of 1914) and upheld the dismissal by 
lower Appellate Court of a similar suit filed in 
1911 for redemption of a usufructuary mort- 
gage dated the 30th April 1885, before the 
expiry of the term of 60 years, and observed 
that the term of 60 years mentioned by the 
mortgage was fixed in the interest of the 
mortgages. This he inferred from a stipulation 
in the deed to the effect that even if the morti- 
gagor were to pay before the expiry of the 
ferm, the mortgagee would still be entitled 
to hold on for the full period. He held 
that this clause could not be an agreement to 
allow redemption before 60 years,as argued 
for the plaintiff-appellant, but that it was just 
the other way. He laid down in emphatic 
terms that the mortgagor could not, by tender 
or deposit of the money before due date, claim 
to recover the land from the possession of the 
mortgagee, 


In the case of Bala v. Ghast, (9) decided by 
Hallifax, A. J. C., it bas been pointed out that 
the view taken in Jiwanlal v. Dhunde (1) was 
obsolete, and could no longer be regarded as 
sound law in view of the degision of the Privy 
Council in Bakhtawar Begum v. Husaini Kha- 
num (10), to tbe effect that ordinarily and in 
the absence of a special condition entitling the 
mortgagor to redeem during the term for 
whioh tbe mortgage is oreated, the right of re- 
demption can only arise on the expiration of 
the specified period, though there is, of course, 
nothing to prevent the parties from making 
such a special condition., 


In the case of Purna Chandra Sarma v. 
Peary Mohan Pal (11) decided by Harrington 
and Mookerjee, JJ., which is cited in Bala v. 
Ghasi (9), ib was held that unless there is an 
agreement to the contrary, the right of fore- 
closure and the right of redemption must be 


oa 24 Ind. Oas. 705 ; 86 A. 551 at p. 553; 12 A. L. J. 


(9) 64 Ind. Oas. 730; 17 N. L., R, 203 at p. 204. 

(10) 28 Ind. Oas. 865 ; 86 A. 195; 18 C. W. N. 596; 
26 M. L. J. 474; 12 A. É J. 478.5 19 C. U. J. 477 ; 
(1914) M. W. N. 411 ; 15 M. L. T. 889; 16 Bom. Ti, 
R. 844 ; 1 L. W. 818: 41 L A. 84 (P. C.). 

(11) 16 Ind. Cas. 287 ; 89 0. 828 ; 170. W. N. 149. 
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deemed to be co-extensive, although in that 
particular case, ib was found that there was a 
special agreement to the contrary which made 
it permissible for the mortgagor to pay before 
the date fixed. This necessarily took the case 
out of the general rule, The case of Balay, 
Ghasi (9), is thus the latest reported decision 
of this Court which gives effect to the view 
phat “in the absence of a special condition en- 
titling the mortgagor to redeem during the 
term for which the mortgage is created, the 
right of redemption only arises on the expiry 
of the specified period.” It is further laid 
down in this case that a tender of the princi- 
pal, made before the end of the term of the 
mortgagee, with interest only for the time 
that has already elapsed is not a valid tender 
of the full prica of redemption and does 
not disentitle the mortgagee to interest there- 
after. 


In view of the above decision it must be 
taken as settled law that unless in a usufruc- 
fuary mortgage securing possession to the 
mortgagee for a fixed term, there is a special 
condition for earlier redemption the mortgagor 
or his representative or transferee cannot offer 
or claim to redeem, and recover back posses- 
sion from the mortgagee before the expiry of 
the specified period, Examining the language of 
the mortgagee deed dated 81st March 1884(Hx- 
hibit D-1) for the purpose of ascertaining what 
the intention of the parties was, and considering 
the facts of the case in the light of the tests 
Jaid down in Sri Raja Setrucherla Ramabhadra 
Raju Bahadur v. Sri Raja Viracherla Suria- 
narayanaraju Bahadur (5), and in the other 
cases, Tam of opinion that the learned District 
Judge has correctly interpreted if and the 
view taken by him appears to me to be sound. 
The document in question recites that the 
land bearing certain number of mousa Yeli is 
leased out “for cultivation in satisfaction of the 
debts from the uear 1294 Fasli to the end of the 
year 1870 Fasli so that you may enjoy posses- 
sion of the field for TT years and appropriate 
from year to year until the expiry of the full term 
the produce and income thereof each year. Since 
you are the malguzar of Yeli you should pay 
the rent of the land on my account... , Your 
possession of the field for the period agreed above 
neither we nor our kinsmen nor any one else 
will disturb. Should any obstruction be made 
it will ba treated as not right. Should we, or 
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our kinsmen or anybody else think of disturb- 


‘ing, none shall be lawfully entitled to disturb 


without first depositing the principal amount 
of Rs, 748-15-0 and whatever may be due on 
account of the interes} thereon for 77 years 
at 1 per cent, per mensem, with some respect- 
able man for payment to you; besides, we 
shall not claim credit for the income of the 
field, which you may take before such distur- 
bance of possession. We are not responsible 
whether there be profit or loss in the field.” 
The deed further authorises the mortgagee “to 
construct a well, to plant fruit trees and to 
erect Kotha or other structures also in the 
field and stipulates to make good the cost of 
such improvements, the moment the full period 
of TT years expires and the mortgagor gets the 
right to take back possession.” The deed fur- 
ther declares that the mortgagor “will then 
take back possession on expiry of the term.” The 
official translation was not quite acourate and 
hence I have myself translated the above pas- 
sago, 


The one intention that pervades throughout 
the deed is to secure undisturbed possession to 
the mortgagee over the field mortgaged, for 
the full term of 77 years specified therein, Ih 
does not appear that the intention was to cur- 
fail the period of the mortgagee’s enjoy- 
ment of the usufruct of the land during any 
portion of the term, The stipulation for 
the payment of principal money together with 
interest for 77 years without the liability on 
the part of the mortgagee to account for pro- 
fits already appropriated appears to have been 
inserted in the deed by way of a further 
assurance or guarantee or covenant for secur- 
ing peaceful, quiet and undisturbed enjoyment 
of the mortgagee for the full term of 77 years 
and for providing against all kinds of distur- 
bances of such possesssion before the expiry 
of such term whether they be at the hands of 
the mortgagor or his kinsmen or anybody 
else, Such a covenantfor quiet enjoyment 
could not be a clog on the equity of redemp- 
tion or a penal provision which the Courts will 
endeavour to relieve against. If an earlier 
redemption of the mortgage was at all con- 
templated which, however, to my mind, does 
not seem to be likely, such redemption could 
under no circumstances be, except in com- 
pliance with the stipulations contained in the 
mortgage deed. 
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On the whole I think the intention of the 
parties to the mortgage in suit has been cor- 
rectly interpreted and gathered and the pre- 
sent suit for redemption has been rightly 
dismissed as premature, 


The appsal fails and is dismissed with costs 
in all the Courts, 


G. R. D, Appeal dismissed, 


MADRAS HIGH COURT, 
Orvin Revision Permon No. 757 oF 1920. 
Maroh 8, 1922, 


Present :—My. Justice Oldfield and 
Mr. Justice Venkatasubba Rao, 


Si, POTTI NAYAKAR—PETITIONER 
versus 


SUPPAMMAL AND ANOTHER— 
RESPONDENTS, 


Civil Procedure Code (Act V of 1908), 0. XXI, r, 89-— 
Sale in Execution—Trespasser in possession, right of, 
to set aside salo, 


A trespasser in possession of property sold in 
execution ofa deoraa has sufficient interest in the 
property to entitle him to make an application to 
set aside the sale under O. KAT, r. 89 of the Civil 
Procadure Code. 


Per Oldfield, J. (contra) ;—A trespasser in posses- 
sion of property sold in court sale who has not com- 
Pleted his presoription does not possess an interest in 
property in virtue of a title acquired before the sala 
ig the meaning of O. XXI 89 Civil Procedure 

de. 


‘Nature of posaesaory title examined. 


Subbiyah' Pandaram v. Mahamad Mustafa Mara- 
taya, 40 Ind. Oas. 50; 82 M. L. J. 85 atp. 93, 21 
M. L. T.62; 5 L. W. 690; Narayan v. Amgaude 
Malgauda, 62-Ind. Cas. 104; 45 B, 1034: 28 Bom. L. R. 
455; Naryan Kutti Goundan va Pachiammal, 16 Ind. 
‘Oas. 206; 86 M. 426; 11 M. Le T. 174; (1912) M.W.N. 
B58; 22 M. Ta, J. 864. Asher v. Whitlock (1866) 1 
Q, B. D. 1; 85 L. J- Q B. 17; 14 Jur. (N. B.) 925; 18 
L. T. 254; 14 W. R. 28; Ex parte Winder, 1877 6 Oh. 
D. 896; 46 L. J. Ob. 572; 25 W. R. 768, explained. 


‘Petition under section 115 of Act V of 1908 
and section 107 of the Government of India 
Act, praying the High! Court to revise the 
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order of the Court of the Subordinate Judge 
at Tuticorin, dated the 19th day of August 
1920 in ©, M., A. No. 10 of 1920 preferred 
against the order of the Court of the District 
Munsif, Tuticorin dated the 31st day of De- 
sember 1919 and made in E, A. No. 830 of 
1919 on 8. C. S. No, 1223 of 1918, 


Mr, T, R, Venkatarama Sastriar, for the 
Petitioner, 


Mr. K. V. Sesha Iyangar, for the Respond- 


ents, A 


JUDGMENT, 


Oldfield, J.—The first question in this 
case is whether any of the conditions specified 
in section 115 of the Civil Procedure Code for 
the exercise of our revisional powers are 


‘established, Wecan of course proceed only 


on the facts as found by the lower Court; and 
shortly the decision on the facts found is that 
a trespasser, who enters on possession of pro- 
perty sold in court sale, before the sale took 
place “ holds an interest in that property by 
virtue of a title acquired before the sale,” 
and is entitled to apply under O. XXI, r. 89, 
If, as petitioner contends, the lower Court 
has used the powers conferred by the rule 
on the application of a person, who has not 
the legal character specified therein, such 
use of powers would be the exercise of a juris- 
diction not vested in it by law. The present 
case infact closely resembles in this respect 
Sundaram v. Mausa Mavuthar (1). Follow- 
ing that authority I hold that petitioner's con- 
tention if established, will justify interference 
in revision, 


It is said next that the lower Court reached 
its finding in favour of the respondents’ pos- 
session in the absence of, or without consider- 
ing evidence, This is incorrect, since there is 
evidence on the point on record and the judg- 
mont contains a reference to it, 


Turning now to the question which arises 
with reference to the lower Court’s jurisdic- 
tion whether a trespasser in possession who 
has not completed his preseription, has an 
interest in property in virtue of a title acquired 
before the sale, I hold that he has noh, We 


(1) 68 Ind. Gas. 987 ; 44 M. 654; 40 M. D. 3.497 ; 
13 L, W. £93 ; 29 M. D, T. 269; (1921) M. W. N. 273. 
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have been shown several authorities for hold- 
ing that persons possessing various legal 
characters have been recognised as entitled to 
apply under r. 89, or under section 310-A of 
the former Code, But itis useless to refer 
to them in detail, since none deals with the 
case of a mere trespasser or lays down any 
general principle by which claims to the appli- 
cation of the rule can be tested. Other cases 
relied on by respondents, as for example 
Narayan Vasudevacharya Kathi v. Amgaude 
Moalagaude (2) and Narayan Kutti Gounden v. 
Pachiammal (9) are irrelevant, since they deal 
either with the right to reimbursement under 
section 69 of the Indian Contract Act for a 
payment actually made, or with the nature of 
the interest contemplated in Section 91 of the 
Transfer of Property Act. 


The case being bare of direct authority, its 
difficulty is enhanced by the fact bhab the 
words of the rule under construction are very 
general, Respondents argue that the right of a 
trespasser in possession is usually and no doubt 
conveniently described as a possessory title and 
that to adopt one out of many descriptions of 
it “he has the right to maintain his possession 
against all the world except the rightful owner, 
he can sue in ejectment and recover possession 
not merely in trespass-from any person who 
subsequently dispossesses him, unless the latter 
is the real owner or claims under bim, or justi- 
fies under his authority ; proof by the defend- 
ant that the real title is outstanding would be 
no defence, In fact the prior possession is itself 
a root of title and the prior possessor has all 
the rights of a true owner except against the 
owner himself, Subbayya Pandaram v. Maho- 
med Musthapa Maracayar (4). These dicta 
may be accepted as founded on Asher v. Whit- 
look (5) and the extract from Pollock and 
Wright on possession quoted with approval 
therein by Lindley, L, J. But in that ease the 
conflict was between persons successively in 
possession and throughout the title was referr- 
ed to as valid only against others than the real 
owner. In a case at first sight of conflict bet- 


‘ge 62 Ind, Oas. 104; 46 B. 1094; 28 Bom. D. R. 


(8) 15 Ind. Ons. 206 ; 36 M. 426 ; 11 M. L. T. 174; 
(1912) M W. N. 858 ; 22 M. U. J. 864. 

(4) 40 Ind Cas. 50; 92M, L, J. 85 at p. 93; 21 M. 
L. T. 62; 5 L. W. 690. 

(5) (ses) a a B.1;35 L J. Q 


B. 17; 11 Jur. 
(N. 5.) 925; 18 L. T. 254; 14 W. R 26. 


INDIAN GASES 


875 


. 


ween a person in possession and the real owner, 
Ex-parte Winder (8) the representatives of the 
former no doubt established their claim against 
the representative of the latter to the purchase 
money of the land whieh was in Court, under 
the Land Clauses Consolidation Act, 1845, 
section 79, Butit is material, firstly that they 
did so only after the real owner had been out 
of possession long enough to lose his rights, al- 
though no doubt their own prescription was not 
complete when the company acquired the land 
and took possession; and secondly that as 
section 79 of the Act provides the person in 
possession is, until the contrary is shown, to 
be deemed the person entitled to the money, 
On the other hand, at an earlier stage in 
the same transactions, when the statutory 
period had not elapsed and the real owner 
was not represented on the record, the former’s 
title was regarded in Ha parte Hollingsworth 
(7) as only inchoate and as conferring no 
right to the purchase money. These cases 
accordingly give no countenance to the olaim 
of a frespasser with an incomplete presorip- 
tion when the title of the real owneris in 
question, as ib is under r., 89 for the 
purpose of the present caso. For the proceed- 
ings between the parties to the decree and the 
purchaser are on the footing thatitis the 
right, title and interest of the judgment-debtor 
that are being sold. That is subject no doubt 
to any derogation from full ownership due to 
encumbrances or the like, but notito the 
recognition of aclaim which the law had 
always refused to recognise as valid against 
one party concerned, the debtor, Some 
attempt was mado in argument to meet this 
by the suggestion that a person able to esta- 
blish his full ownership against the debtor, is 
entitled fo apply under the rule, But if that 
is so (a point, on which I offer no opinion) and 
such a person is entitled not only to proceed 
under O. XXI, r. 58 or 100 or generally by 
suit, but also to pay the decree amount, no- 
thing applicable to the facts before us follows, 
For such a claimant must be allowed to pay, 
because in the words of r. 89 he “ owns the 
property ” and his claim is of a different kind 
from that now under consideration, 


In Sundaram v. Mamsa Mavuthar (1) an 
attempt was made with reference , to previous 
7 (6) (1877) 6 Ch. D. 696; 46 L. J. Ch. 572; 25 W, R 

8 


8. 
{T} (1871) 24 L. T. 847; 19 W. R. 680, 
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decisions tio explain the necessity for adoption 
of the wider language used in the present Code 
and by me to suggest its origin, But none of 
those decisions justifies any application of that 
language as wide as that now proposed. The 
tule being one of procedure some weight 
may be given to the considerations that 
ib can be of no advantage to the debtor if the 
Court recognises a person who is prescribing 
against him and cannot be supposed to be 
offering to pay for his benefits, much less in 
virtue of any arrangement within him; and 
that it would deter bidders and enhance the 
uncertainty to which Court sales are at present 
subject, if the purchaser were liable to be de- 
prived of the benefit of his purchase or could 
obtain it only after a lengthy and expensive 
enquiry into so indefinite a matter as bare 
possession, 


I would accordingly allow the Civil Revi- 
sion Petition setting aside the lower Court's or- 
der and dismissing the petition before it with 
costs throughout. 


Venkatasubba Rao, J.—The properties 
in dispute were attached by the petitioner 
before us who was the deoree-bolder who 
brought them to sale and purchased them. 
The daughters of the judgment-debtor who are 
the counter-petitioners applied under O XXi r, 
89 to have the sale sot aside and they deposit- 
ed in Court the requisite amount, ‘They 
claimed that their father the judgment-debtor 
had become a sanyasi and that they took the 
property as his heirs; or in the alternative 
that their father had made an arrangement in 
pursuance of which he gave his properties to 
them before he léft his house and disappeared, 


The Subordinate Judge found on the evi- 
dence that the case of the daughters on these 
two points was not made out but he re- 
garded the daughters as trespassers who took 
possession oi the property prior to the exeou- 
tion sale and he heid thatthe daughters as 
trespassers had sufficient interest in the pro- 
porty to entitle them to make an application 
under O. XXi r., 89. Lt is contended on behalf 
of the petitioner who is the decree-holder and 
auctiou-purchaser that on the finding of the 
Subordinate Judge the daughters had no 
right to make an application under O, XXI r. 
89, 
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Under this rule the application may be made 
by a person either owning the property or hold- 
ing an interest in the property by virtue of a 
title acquired before the execution sale, Do 
the petitioners hold such an interest in the 
property as to entitle them bo the benefit 
conferred by this rule ? Rule 89 corresponds 
to Section 310 (a) of the Civil Procedure Code, 
Act 14 of 1882, The words 


“any person either awning such property 

or holding an interest therein by virtue of, a 

title acquired before such sale ” ` 
have been substituted for the words 


“any person whose immoveable property 
has been sold.” The terms of the present rule 
are much wider than those of section 310 (a) 
and no useful purpose will be served by refer- 
ring to the decisions passed under the Civil 
Procedure Code of 1882. The object of the 
Legislature was certainly fo widen the class 
of persons on whom this right is conferred, 
In the first placa, it is evident that it is not 
only the judgment-debtors who are sought to 
be protected by this rule. 16 has been argued 
on behalf of the auction-purchaser that sec- 
tion 310 (a) and O. XXI, r. 89 were introduced 
in the interests of the judgment-debtors with 
a view to afford them protection against loss 
of their properties at Court sales for inade- 
quate prices, and the observations of Sir John 
Wallis, the late Chief Justice in Sundaram v. 
Mamsa Mavuthar (1), have been relied upon, 
As a rule, there can be no doubt that this 
provision will be greatly taken advantage 
of by judgment-debtors, but there is no- 
thing in the rule to limit its application to 
them, Some cases were cited to us by 
the petitioner's Vakil for the purpose of 
showing that an owner of property, who 
does not derive a title from the judgment- 
debtor, has a right to apply under r. 89, As 
this proposition has not been seriously dis- 
puted, it is unnecessary to refer to the 
authorities. Itis also well established that 
a person having a lesser interest than full 
ownership, such as a mortgages, is also en- 
titled to apply under this rule. The interest 
of the applicant may be that of a lessee, and 
cases may be conceived where the applicant 
may possess other kinds of interest, 


The question however is: 
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“Ts the interest possessed by a trespasser 
such as to entitle him to take advantage 
of this provision ?” 


Iam satisfied that such interest 
clearly within the terms of this rule. 
words 

“holding an interest therein by virtue of a 

title acquired before such sale.” 


would seem to be equivalent to 


“ holding an interest therein acquired before 

such sale,” 

It is difficult to imagine what the significance 
of the words “ by virtue of a title,” is in 
connection with the portion of the rule which 
refers to the applicant holding an interest in 
the property. Ifthe words “ by virtue of a 
title ” were absent in the section, very little 
difficulty would exist in holding that the rule 
would cover the case of a trespasser. The 
question then is, is the position altered by 
reason of the words “ by virtue of a title ” 
appearing in this rule? 


In Ea parte Winder (6) a possessor without 
title agreed with a Railway Company for the 
sale of land which he had occupied for 
a time short of the period of limitation. He 
failed to show a good title. The money was 
paid into Court under the Lands Clauses Con- 
solidation Act and the company executed a 
deed-poll under the same Act to vest in them- 
selves all the estate and interest of the vendor. 
After the expiration of the statutory period, 
the representative of the true owner claimed 
the purchase money. Hall V. ©. held that 
the money represented the actual right and 
interest of the vendor and, as against the re- 
presentative of the true owner, persons claim- 
ing under the vendor were entitled to the 
amount paid into Court by the company. The 
Vice-Changellor refers fo the person who had 
possession without title as being interested in 
the property and ag having acquired a title by 
possession, I give the following passages from 
his judgment: 

“As a reasonable foundation for dealing 
with the case, we must, I think, start 
with this principle, that as far as we can, 
in applying these sections, we must not 
let the compulsory taking of the land by 
the company do injustice to any person 
who may be interested in the property 
which the company is authorised to take. 


comes 
The 
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“In this case the party who claims to have 
the fund paid out had acquired a title by 
possession of this property for nearly the 
time which would have operated asa bar 
to a claim by anybody else.” 


The right of a possessor is referred to as 
“a most valuable right and interest which 
could have been sold in the market al- 
though he had not yet the full statutory 
title.” 

In this judgment the expression “poss essory 
title’ is also used and in negativing the 
contention of the representative of the true 
owner the Vice-Chancellor observes as fol- 
lows :— 

“The argument which has been addressed 
to me involves this, that because he (the 
possessor without title) had not, at the 
moment the company took possession, 
got a complete title by reason of the 
period of twenty years not having then 
expired, the effect of the Act of Parlia- 
ment was summarily to deprive him of 
that which certainly was his property 
subject to the contingency of the real 
owner turning up and making a claim 
within half a year from the period when 
the company intervened and took the 
property,” 

In Asher v, Whitlock (5) it was held that 


“A person in possession of land withou 
other title has a devisable interest; and 
the heir of his devisee can maintain 
ejectment against a person who has en- 
tered upon the land, and cannot show 
title or possession in any one prior to the 
testator,” 
Cockburn, C. J., says 


“But I take it as clearly established, that 
possession is good against all the world 
except the person who can show a good 
title ; and it would be mischievous to 
change this established doctrine.” 


Again, referring to the interest of the person 
in possession, he says, 

"All the old law on the doctrine of dig- 
seisin was founded on the principle thag 
the diaseisor’s title was good against all 
but the disseisee. It is too clear to ad- 
mit of doubt, that if the devisor*had been 
turned out of possession he could haye 
maintained ejectment,” 
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Having thus dealt with the devisor himself 
the learned Chief Justice deals with the posi- 
tion of the devises. 


“What is the position of the devises ? There 
can be no doubt that a man has a right 
to devise that estate, which the law gives 
him against all the world but the true 
owner,” 

Dealing with the heir-at-law of the devises 

the learned Chief Justice observes, 


“The devisor might have brought eject- 
ment, his right of possession being passed 
by will to his daughter, she could have 
maintained ejectment, and so therefore 
can her heir, the female plaintiff,” 


He concludes his judgment with the obser- 
vation, 

‘on the simple ground that possession 
is good title against all but the true 
owner, I think the plaintiff is entitled to 
succed, and that the rule should be 
discharged,” 

In the bwo cases referred to by me the word 
title ” is used to describe the interest of a 
possessor of land who is not the owner. 
Pollock in ‘Possession in the Common Law,” 
speaks of possession,’ 


“asa substantive right in the nature of 
property, valid against all merely extra- 
neous intrusion ” 


and he says 

“that a possessor acting as owner has 
not only a personal interest, but a title 
which is effective against all outsiders, 
and enures to the benefit of all who may 
hereafter be able to show a title derived 
from it by any form of bequest, devolu- 
tion, or conveyance, appropriate to the 
nature of the subject-matter” (Edition of 
1888 p. 23). 


Referring to the rights ¿nter se of successive 
independent occupiers who are all wrong- 
doers as against the true owner, Pollock says 


“ Possession being once admitted to bea 
root of title, every possession must create 
a title which, as against all subsequent 
intruders, has all the incidents and ad- 
vantages of a true title,” 
And he eomes to the conclusion that the 
first possessor has a better title than a sub- 
sequent possessor and observes, 
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“ possession is good title against all but the 
true owner.” (See pages 95 and 96). 


Pollock speaks of a “ possessory title” and 
also uses the expression “possessory interest.” 
I may quote another passage from the same 
learned writer : 


" It seems to me that there is not any real 
authority for allowing a mere wrong-doer 
fo seb up an extraneous title paramount 
against a possessory title prior to bis own 
entry.” . 


This view has been takon by this Court in 
Subbaiya Pandaram v. Mahamed Musthapa 
Maracayar (4), 


There is no mention in fhe rule in question 
either of judgment-debtor or of persons deriv- 
ing title from him. If an applicant under 
this rule has disputed the judgment-debtor’s 
title to the property, that will not be a 
ground, in my opinion, to disentitle him to 
relief. If the judgment-debtor takes no steps 
to save the property and if the party who is 
disputing his title thinks it worth his while to 
apply, will the Court refuse to recognise his 
right on the ground that by doing so it will be 
recognising a claim against the judgment-Jeb- 
tor? Whatever the relations between the 
judgment-debtor and the applicant inter se 
may be, so long as the latter is able to satisfy 
the Court that he fulfils the conditions laid 
down by the rule, ib seems to me that’ he 
is entitled to invoke this provision for his 
benefit, 


Again, can it be said that the legislature 
intended to exclude for instance a person who 
has been in possession of the property by vir- 
tue of a purchase ora gift from the judgment- 
debtor, but who is unable to make out a title 
against the latter by reason of the purchase or 
gift not having been by a registered instrument? 
If the vendee or donee is in possession for the 
full period of limitation he becomes the owner 
not because of tho sale or the gift but by rea- 
son of his adverse possession for the statuory 
period. Will it be said that he cannot apply 
under this rule before he obtains the full 
statutory title ? 


We have not been referred to any case 
which has decided this point under considera” 
tion either under the old Code or under the 
present Code, None of the cases cited before 
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us seems to give us any assistance in deciding 
this question. 


Narayan Vasudevacharya Kutti v. Am- 
ganda Malaganda. (2) and Narayana Kutti 
Goundan v, Pachiammal (3), which were 
relied upon by the petitioner have very little 
bearing upon the point as they are cases 
which deal with the expression “ interested 
in the payment of money ” occurring in sec- 
tion 69 of the Contract Act. 


Having held that, in my opinion, as a mattor 
of construction of this rule, trespasser can 
invoke for his benefit.the provision contained in 
rule 89, I shall proceed to examine the objec- 
tions suggested tothe applicability of this rule 
to the case of a trespasser on the ground that 
by permitting him to avail himself of this 
benefit a hardship will result to decree-holders 
and auction purchasers and also on the further 
ground that dishonest trespassers will be en- 
couraged bo make applications under this rule 
and defeat the rights acquired under Court 
sales. The answer seems to be simple. 
Under the rule if is only persons fulfill- 
ing certain conditions that can make an 
application and further the applicant must 
deposit in Court for payment to the 
decree-holder the amount specified in the 
proclamation of sale and for payment to the 
auotion-purchasers a sum equal to five per 
cont, of the purchase money. There is thus a 
sufficient safe-guard provided in the interests 
of decree-holders and auotion-purcbasers. As 
a prerequisite to the obtaining of an order 
under this rule, the applicant must deposit in 
Court not only the entire decres-amount but 
also 9 sum to be paid to the disappointed pur- 
chaser. Unless the interest which the appli- 
cant possesses in the property is at least 
equivalent to what may be represented by the 
amount he is required to deposit into Court, it 
is not likely that he will seek to avail himself 
of the benefit conferred by this provision. It 
has been suggested that, if a man has posses- 
sion before the sale of the property even for a 
day, be will be entitled to apply under this 
rule ifthe view that I have taken is correct. 
But every occupier is bound to satisfy the 
Court that he has an interest by virtue of a 
title acquired before the sale; and whether 
fhe occupation of the applicant amounts bo 
possession is a question of act to be decided in 
ergh case, Ha-hypothesi, the applicant is.a 
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trespasser with a possessory title which the 
statute of limitation has not operated to make 
absolute, and the title of the owner is not ex- 
tinguished but is outstanding and an order 
made under r. 89 does not profess to adjudi- 
cate upon the adverse claim to the property 
in question. If, therefore, a person, who has 
been in adverse possession as against the true 
owner, say for only a month, considers 
that the interest he possesses in the proper- 
ty warrants his depositing into Court the 
amount specified in the rule and applying 
for the setting aside of the sale, although 
he runs the risk of being turned out by 
the true owner the day after the sale 
has been set aside, I fail to see why such an 
applicant should not be able to avail himself 
of this rule. As against the case of a person 
who having been in wrongful possession only 
for a day or a month, applies under this rule, 
there is the case of a party who bas acquired 
a title by possession for almost the statutory 
period subject to the contingency of the real 
owner turning up and making a claim, say 
within three months from the period when the 
sale in execution of the decree takes place, 
The hardship that will be occasioned to such 
a trespasser by nogativing his right to apply 
under this rule will be very much greater 
than the hardship that may result to a dis- 
appointed auction-purchaser who loges the pro- 
perty purchased ab the instance of a person 
who has been in possession for a very short 
period. 


I would for these reasons hold that the 
order of the Subordinate Judge is right and 
dismiss the Civil Revision Petition with costa, 


BY COURT .—As, however, my learned 
brother would confirm the lower Court's or- 
der, the Civil Revision Petition must under 
Section 98, Civil Procedure Code, be dismissed 
with costs, 


V, N. V. Petition dismissed. 
N. B, 
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BABU, RUDUR PARTAB SINGH Y., SHEO PRASAD 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 


EXECUTION oF DECREn APPEAL No. 22 oF 
1923. 


April 16, 1924, 
Present :—Mr, Puttan, A. J, ©. 


BABU RUDUR PARTAB SINGH 
—DEOREE-HoLpDER-—-APPELLANT 


versus 


SHEO PRASAD AND OTHERS— 
JUDGMENT-DEBTORS-~RESPONDENTS. 


Limitation (Act IX of 1908), Sch. I, Art. 182, ol. (5)— 
Dooree directing execution individually~appltcation 
for joint execution—A pplication whether in accordance 
with law—-Step-in-aid of ewecution—Application for 
substitution of heirs of deceased judgment-debtor. 


A decree-holder who had a decree directing exeou- 
tion individually against several Judgment-debtors, 
applied for joint exeoution, after various attempts to 
executa the deoree individually. The application 
was dismissed. The question was whother the ap- 
plication oould be considered as one in accordanca 
with law within the meaning of Art. 184 of the 
Limitation Aot so as to save limitation i=- 


Held, thatalthough the application was incom. 
patent being against the terms of the decree, neverthe- 
less it could well be considered as one in accordance 
with law, as it was made bona fide without knowledge 
that the Court could not grant such an application. 


Mhe words “in accordance with law’’ in Art. 182, 
Soh. I to the Limitation Aot should not be pressed too 
far in favour of a judgment-debtor who has not paid 
his debt and an application does not become contrary 
to law merely because it has been dismissed, 


An application by the decrae-holder for substitution 
of the heirs of one of the deceased judgment-debtors 
isa step-in-ald of execution within the meaning of 
Art. 189 of Beh I to the Limitation Aot. 


Adhar Chandra Das v. Lal Mohan Das, 24 O. 178 ; 
16. W. N. 676; 19 Ind. Deo. (N. 8.) 1188, relied on. 


Appeal from the decree of the Deputy 
Commissioner, Sultanpur, dated the 25th 
April 1923, in Suit No, 1 of 1928, 


Mr. M. Wasim, for the Appellant. 


Mr. Bisheshar Nath Srivastava, for the Res- 
pondents. 


JUDGMENT .— This is an appeal from an 
order of the Deputy Commissioner of Sultan- 
pur disallowing an application for execution 
of a decree on the ground that it is beyond 
time, The decree from which these proceed- 
ings arise, was passed on the 4th July 1913 
against a number of defendants jointly. Subse- 
quently the Court ordered that a calculation 
should be made showing the separate liability 
of each judgment-debtor, This calculation 
was prepared, and although the deoree was 
not amended, this point is immaterial, because 
an order of the Deputy Commissioner on the 
first application for execution laid down the 
fact that the decree could only be executed 
against the co-defendants separately according 
to the list which had been prepared, and no 
appeal was filed against this order. In ac- 
cordance with that order, four subsequent 
applications for execution were made by the 
decree-holder. The last of these is dated the 
13th of May 1919. As the decree-holder ob- 
tained no satisfaction, he filed on the 12th of 
March 1920, a fifth application in which he 
applied for joint execution on the ground that 
all his attempts at separate execution had 
proved infructuous and at the same time he 
applied that the deoretal demand in this case 
should be added tio the decretal demand in a 
previous case in which the judgment-debtor’s 
property had been put up for sale. An objec- 
tion was taken to this application on the 
ground that ik was barred by the Deputy 
Commissioner’s order of 1916 and this view 
was upheld both by the Deputy Commissioner 
and by this Court, The order of this Court was 
passed on the 28th November 1922 and the 
deoree-holder then put in a sixth application for 
execution against the judgment-debtors sepa- 
rately on the 6th of January 1923. This 
application has been filed more than three 
years after the application of the L8th of May 
1919 and it has been held by the Deputy 
Commissioner that the application of the 12th 
of March 1920 was not an application accord- 
ing to law and that, therefore, the present 
application is barred by time, The question 
for decision is whether the application of the 
12th of March 1920 was or was not according 
to law. The objector’s argument is that the 
application cannot be according to law because 
it is contrary to the terms of the decree, and in 
fact is an application to the Gourt to do some- 
thing in exeoution which by law that Court is 
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not compstent to do, and reliance is placed on 
a ruling of the Allahabad High Court reported 
in Chatter v. Newal Singh (1). It is, however, 
possible to approach this matter from a differ- 
ent point of view, and that has been done 
both by the Bombay and the Calcutta High 
Courts. In the ruling reported in Adhar 
Chandra Das v. Lal Mohun Das (2), it is made 
clear that the words “in accordance with law” 

should not be pressed too far in favour of a 
judgment debtor who has not paid his debt ; 
ang certainly an application does not become 
contrary to law merely because it has been 
dismissed. The appellants lay great stress 
on a ruling of the Bombay High Court report- 
ed in Bandoo Krishna Kunbargi v. Narasimha 
Kanher Deshpande (3), from which it appears 
that their Lordships were inclined fo go even 
further than the Calcutta High Court in 
taking a. liberal view as to the meaning of the 
words “in accordance with law.” In the 
present case the deoree-holder came before 
the Court with a perfectly honest and 
bona fide application properly expressed for 
execution -of a decree, but while pointing 
out the fact that he was unable to execute 
the decree against the judgmont-debtors indivi- 
dually, he asked the Court to allow joint 
execution. Now it has been held, no doubt, 
that such joint execution was not permissible 
in view of the order passed by the Deputy 
Commissioner in 1916, but I am not convinced 
that the deeree-holder, when making his appli- 
cation, can be reasonably considered to have 
known that he was making an application 
which the Court was incompetent to grant, 
Moreover, the second part of his application as 
to the notification of this decretal amount in a 
sale in execution of another decree was actu- 
ally granted, and this fact alone renders it 
difficult to hold that the application was not 
in accordance with law. There is also a 
further fact to be considered. During these 
proceedings the decree-holder made two other 
applications : one was for the attachment of 
certain money in the hands of the judgment- 
debtors and the other was for the substitution 
of certain heirs of one of thejudgment-debtors. 


ET 12 A. 64; à. W. N. (1889) 200; 6 Ind. Deo. 
ae 24 0. 178; 10. W. N. 676; 12 Ind. Deo. (N. B.) 


acy 17 Ind. Cas. 210 ; 87 B. 42;14 Bom. L.R. 861. 
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The first of these applications was intimately 
bound up with the application of the 12th 
March 1920 and may be considered to fall to 
fhe ground with it. The same cannot be said 
of the application for ‘substitution and on the 
authority of the ruling already cited in Adhar 
Chandra Das v. Lal Mohan Das. (2), I am 
prepared to hold that that application 
was a valid step in execution. The date of 
that application was the 15th of January 
1922 which is within three years of the fourth 
application of 18th of May 1919. In my 
opinion, therefore, the present application is 
within time. In the first place I consider 
that the application of the 12th of Mareh 
1920, although disallowed by the Courts, was 
nevertheless an application according to law 
and, secondly, I consider that the present 
application is saved in respect of limitation by 
the application of the 15th of January 1999 
which was within time from the application 
of the 13th of May 1919. I therefore allow 
the appeal with costs, sei aside the order of 
the lower Court and dismiss the objection of 
the judgment-debtors with costs. 


N. H Appeal allowed, 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 884 oF 1991, 
January 31, 1924, 


Present :—Mr. Justice Wallace. 


RAMASWAMI THEVAN AND OTHERS— 


DEFENDANTS— APPELLANTS 
VeErSUs 


ALAGA PILLAI AND aNOTHER—PLAINTIFFS 
— RESPONDENTS. 


Landlord and Tenant—Tope poramboke—Paramount 
title, where vests--Tree patia—Patiadar, title of, whe- 
the defeasible—Intermediate landlord, ouster of, by title 
paramount—Tenant, whether can prove cesser of land- 
lord’s title—Evidence Act (I of 1872) s. 116. 


Prima facie, the paramount title to land registered 
ag tope poramboke is with Government Where a 
tree patta is granted by Government in tespeot of 
such a land, the occupation of the paitadar is subjeat 
to the paramount title of the Government ond 
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his title is a defeasible one Hable to be defeated at 
any time by the entry of the Government. [p. 882, 
col. 2 and p. 883, ool. 1.) 


A person having a paramount title may put an end 
te the rights of the intermediate landlord thereby 
extinguishing the sub-tenancy as well. ([p. 888, 
ool. 1.) 

Ammu Ammal Y, Puthiah Parambath Modin, 48 I. 
O. 677 ; (1918) M. W. N. 88, relied on. 


Bledath Thavazht v. Eliangattil Sankara Valia 45 
I. 0. 656 ; (1918) M. W. N. 876; TL. W. 574; 8 L 
W. 44; 94 M. L. T. 79, distinguished. 


It is open to the tenant to prove a casser of his land- 
lord's title by ouster by the holder of the title para- 
mount and to attorn tothe latter without actually 
going out of possession. [p. 888, col. 2.] 


Ram Chandra Chatterjee v. Paramathanath Chai- 
terjee, 35 O. L. J. 146, followed. 


Section 116 of the Indian Evidence Act is no bar 
to a tenant showing that his landlord had no title at 
a date previous to the commencement, of the tenanoy, 
or that, sinos its commencement,it has expired or has 
baen defeated, because the bar operates only during 
the continuance of the tenancy. In a onse of eviction 
by the title paramount, actual and open surrender of 
possession to the intermediate landlord is not neoas- 
sary to terminate the tenancy with the latter. 
[p. 883, gol. 2.] 


Ammu v. Rama Krishna Sastri, 2M. 926; 1 1nd. 
Daa. (N. § ) 429, followed. 

Second appeal against the decree of the 
Court of the 8rd Additional Subordinate Judge, 
Tanjore ab Mayavaram in A. 8. No. 5 of 1920 
(A. 8. No. 907 of 1919 on the file of the Dis- 
trict Court of Tanjore) preferred against the 
decree of the Court of the District Munsif of 
Shiyali in O. 8. No. 857 of 1918 (O. 8. No. 
457 of 1917 on the file of the Court of the 
District Mungit of Mayavaram), 


Mr, 0. A, Seshagiri Sastri, for the Appel- 
lants. 


Mr, S. Muthiah Mudaliar, for the Respond- 
ents. 


JUDGMENT. —The plaintiff in this case 
sued to recover possession of a manikat from 
purakkudi tenants after removing the super- 
structure thereon, the allegation being that the 
first defendant's father, and the other defend- 
ants were let into the land on condition of 
doing service in accordance with the Tanjore 
custom of purakkudé service; that, when the 
plaintiff oaled on the defendants in 1913 to 
quit the land because they refused to do 
service, the defendants pleaded title from 
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Government to whom they had executed a 
muchilika in respect of the suit site. 


The first Cours held that, since the cessa- 
tion of service was long prior to twelve years, 
before the plaintiffs’ suit, the plaintiff's title to 
the suit site had become extinguished by force 
of section 28 of the Limitation Act. The Appel- 
late Court held thatit was not open tothe de- 
fendante to plead jus tertii in Government until 
they had determined the existing tenancy by 
surrendering possession or otherwise and that, 
therefore, the defendants were not entitled to 
question the plaintiff's title ; and decreed the 
suit in favour of the plaintiff. The defendants 
appeal, 


The main question argued before me 
was whether the tenancy under plaintiff bas 
not already been determined, or whether the 
defendant is not in law to be allowed to set 
up his muchilika from Government, being 
estopped by force of section 116 of the Indian 
Evidence Act from denying the plaintiff's 
title, The plaintiff’s land is Survey No. 498, 
which, so far as appears, always has been 
registered as tope poramboke, Prima facie 
then, the paramount title is with Govern- _ 
ment. Plaintiff alleges, however, on the 
strength of a delivery account, Hix. A, which is 
said to relate to the suit land, thatthe suit 
land was in 1886 nob poramboke but punja, 
No doubt in Ex. A the land is styled punja. 
On the other hand, Ex. C series is a series of 
B memos. from 1901 to 1905 whereunder 
plaintiff has been charged penal assessment 
for unauthorised cultivation of Survey No. 498 
Tope Poramboke. Plaintiff explains the entry 
of the description ‘ tope poramboke’ in Hix, 
O series by saying thai originally the land 
was punja, that it was handed over to Govern- 
ment at some time unknown for purposes of 
growing frees and that Government took it 
over, grew trees thereon and registered the 
land as tope poramboke. But for all this there 
is‘absolutely no evidence, A mere document 
between private parties, such as Hix, A, cannot 
possibly be proof of the correctness of any de- 
scription of the land contained therein, in the 
face of Ex. C series. 

It is argued for the plaintiff that it is 
only the portion covered by the trees which is 
registered as tope poramboke, and that the 
other portion, on which the suit house site is, 
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must be considered as being natham poramboke 
and in the ownership of the plaintiff, who has 
occupied it for long. But I can see no founda- 
tion for such a case. There is no suggestion 
that Survey No. 498 has been sub-divided or 
that any portion of it is natham poramboke. 


The plaintiff himself, in his evidence, 
admits that these B memos. Ex. C series were 
for the suit land and that he only possessed a 
tree patia in respect of the suit land. It 
is well known that treo patias are nob 
isshed to owners of the land on which 
the trees stand, He also admits that 
he put in a petition to the Collector offer. 
ing to give a muohilika in respect of the suit 
site to Government. From all the facts noted 
above it is perfectly clear that the plaintiff 
admits that the paramount title for the suit 
land vests in Government, and has always 
done so; and that the plaintiff’s occupation of 
the suit. land has been all along subject to the 
paramount title of Government therein. 


The ‘plaintiff's title then was obviously a 
defeasible one liable to be defeated at any time 
by the! entry of the true owner. Defend- 
ants are now claiming title from the true 
owner,’ under their muchilika Hx, II. The 
only question then is whether they are 
estoppéd by section 116 ofthe Indian Hviden- 
ce Act from putting forward this claim. 
The cases relied on by the lower Court 
and in:the argument before me do not in my 
view support this plea of estoppel in the case. 
Ammu Ammal v. Puthiaparambath Moidin (1) 
is in fact in favour of the defendants, 
since it lays down that “ it may be that a per- 
son having a paramount title may put an end 
to the rights of the intermediate landlord there- 
by extinguishing the sub-tenancy as well, In 
the present case Government and the plaintiff 
are rival claimants.” Itis not, however, so 
here. There is no question of any rivalry 
between Government and the plaintiff since 
the plaintiff admits paramount title in Govern- 
ment. In Hledath Thavazhi v. Hliangatti 
Sankara Valia (2) there was no case put for- 
ward of the paramount owner entering and 
putting an end fo the title of the intermediate 
landlord. Similarly, in S. A. No. 320 of 1915 


(1) 43 Ind. Cas.677 ; (1918) M. W. N, 38.) 
(2) 45 Ind. Oas. 656; (1918) M. W. N. 876; 7 
L. W. 574; 8 L. W. 44;94M. L T 79. 
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which has been quoted before me, there is 
nothing to show that Government had all 
along held title paramount to that of the 18th 
defendant. On the other side, there is a case 
in Ram Chandra Chatterjee v. Paramathanath 
Chatterjee (3) in which it was clearly laid down 
that it is open to the tenant to prove a cesser 
of his landlord's title by ouster by the holder 
of title paramount and to attorn to the latter 
without actually going out of possession. 

Defendants have here also proved “the equiva- 
lent of an eviction.” There was by notice 
Ex. IIT an ouster of the plaintiff's title by the 
party having the title paramount, which will 
operate as a determination of the plaintiff’s 
right on the date of the commencement of the 

tenancy. 

Section 116 of the Indian Evidence Aob, 
is no bar fo a tenant showing that his land- 
lord had no title at a date previous to the 
commencement of the tenancy, or that, since 
its commencement if has expired or has been 
defeated, because the bar operates only during 
the continuance of the tenancy, see Ammu v. 
Ramakrishna Sastri (4). In a case of eviction 
by the title paramount, actual and open 
surrender of possession to the intermediate 
landlord is not necessary. The principle 
rests on the covenant by the lessor for quiet 
enjoyment to the lessee, 


I am quite clear, therefore, that the 
plaintiff having been ousted by the paramount 
landlord, has himself no subsisting title to 
sue, It is not necessary, therefore, to go into 
the further question whether the defendants 
have been in adverse possession since the 
date of the refusal to do service and whether 
such refusal is a sufficient ground to constitute 
an adverse possession, 


I, therefore, reverse the decree of the 
lower Appellate Court and restore that of tha 
Distriot Munsif, Defendants Nos, 1 tio 4 will 
get their costs from plaintiff here and below. 

WN V. Appeal dismissed. 

K. 8. D, 

(8) 68 Ind, Oas. 754; 35 Oe Ds J. 146; 
A. I. R. (0,) 297. 

(4) 2M. 296; 1 Ind. Deo, (N, B.) 429. 
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BED PRASAD V, NAKOHHED PRASAD 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT, 


SECOND CIVIL APPEAL No. 152 of 1923. 
April 15, 1924. 
Present —Mr, Hallifax, A. J. G. 


BED PRASAD AND OTHERS—DEFENDANTS 
1— APPELLANTS 


Versus 


NAKOHHED PRASAD AND ANOTHER— 
PLAINTIFF—DEFENDANT— 
RESPONDENT. 


Hindu Law—Joint Pamily—-Partition—Father's 
debis —Son,! liability of—Second appeal—Separation of 
Hinau joint family—Finding of fact or law. 


A Hindu is Hable under the Hindu Law for hig 
father’s debts only to the extent of the share in the 
ooparcenary property that comes to him ata par- 
tition made after the debt has bean incurred and to 
the extent of the property inherited from his father 
at his death, whether the debt was inourred before or 
after partition. [p. 885, col. 3] 


Dyanvonee Debsa v. Bindrabun Chunder Banerjee, 
(1856) Beng, S. D.A, p. 97; 14 Ind. Deo. (0.8) 516; 
Devaguptapu Kameswaramma vy. Vaddadi Venkata 
Subba Row, 24 Ind. Cas. 474; 27 M, L. J. 112; (1914) 
M. W. N. 742; 38 M. 1120. . 


A finding about the disruption of a joint Hindu 
Family is not a finding of fact but an inference of the 
legal effect of the facts found and is not final and can 
be set aside in Seoond Appeal. [p. 885, ool. 1.] 


Bent Ram vy. Kundan Dal, 91 A. 496; 1 Bom. 
T. R. 400; 3 O. W. N. 502; 26 I .A. 58: 7 Sar 
P. Q. J. 528 ; 9 lad. Deo, (N. 8.) 1022 (P. G.), 


Appeal from the deoree of the Additional 
Distriet Judge, Bilaspur, dated the 16th Decem- 
ber 1922, in Civil Appeal No. 107 of 1923, 


Mr. G. R. Deo, for the Appellants, 
Mr. J. O. Ghosh, for the Respondent, 


JUDGMENT,—The dispute is narrowed 
down to one between Janki Prasad the first 
defendant and his two nephews who were the 
second and third defendants. The following 
table shows their relationship :-— 


INDIAN CASES [1924 





POREN SONAR. 
| | 
Janki Prasad Ramnath 
(D. 1) 
| i 
Bod Prasad Baijnath 
(D. 2) (D. 3) 


Ramnath died before 1918 and Bisesar died 
in September 1920, In this suit the plaintiff 
Nakchhed Prasad sued on bonds executed by 
Bisesar in June 1920. The two sons of Ram- 
nath pleaded that there had been a disruption 
of their joint Hindu family in 1918, and they 
were not liable for any debts of their grand- 
father Bisesar except to the extent of any as- 
sets of his that might have come to them at 
his death, which they said amounted to noth- 
ing, 

In the first Court it was held that there 
was a Separation in the family in 1918 and a 
decres was passed against Janki Prasad alone. 
The finding as to separation of Janki 
Prasad from his father is not very clear, 
though the deoree declares that “he will 
not be liable for the claim personally but 
will pay the deoretal (amount) from the assets 
of the deceased Bisesar in his hands,” It may 
be pointed out that the practical effect of sec- 
tion 52 of the Civil Procedure Code is not to 
make the liability of a person sued in a re- 
presentative capacity any less personal or to 
make the debt recoverable only from certain 
property ; the application of the section only 
converts the decree from ons for a single stat- 
ed sum of money into a decree for that sum 
or another unascertained sum if the latter 
should be less, 


Janki Prasad appealed against this dec- 
ree, urging that the debt was not proved ab 
all and that in any case his two nephews 
were jointly liable with him for it, as there 
had been no partition in the family. The 
plaintiff put in a cross-objection supporting the 
latter contention. It was held in appeal that 
the debt was incurred by Bisesar, and that 
matter is no longer in dispute. 

The other findings of the learned Addi- 
tional District Judge are as follows, In 1918 
all the moveable property of the family was 
divided, Bisesar and Janki Prasad taking one 
share and the two sons of Ramnath the other. 
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Tho family owned a one-third share in the 
village of Chorbhatti and in a smaller village 
called Nirbu, and it was agreed that both shares 
should remain with Bisesar during his life, but 
that ab his death the whole share in Chor- 
bhatti should goto Janki Prasad and the 
whole share in Nirtu to the sons of Ramnath, 
Since then Bed Prasad and his brother have 
lived apart from their grandfather and unele, 
and on the death of the former in 1920 
Janki Prasad took possession of the whole 
sharg in the larger village and his two 
nephews of tbat in the smaller village, in 
accordance with the arrangement made in 
1918. These facts the learned Judge did not 
regard as indicating “an unequivocal declara- 
tion of intention on the part of any of the 
joint holders to hold his share separately,” He 
found, therefore, that there had been no 
disruption of the joint family during the life 
of Bisesar, 


This last finding is not a finding of fact 
but an inference of the legal effect of the facts 
found, as was pointed out by their Lordships 
of the Privy Council in Bent Ram v. Kundan 
Lal (1), Itis not, therefore, final and can be 
set aside by this Court, though the facts from 
which it was drawn must be accepted as facts 
and ib is hardly contended by the respondents 
that the inference from these facts of a con- 
tinued state of union after 1918 is possible, 
From that year the whole of the moveable 
property was owned and possessed separately 
and the parties lived and messed apart. But 
also the whole of the immoveable property 
was divided into shares and ‘allotted tio the 
parties, though if was agreed that one 
member of the family, Bisesar, was to remain 
in possession during his life-time, whether 
Janki Prasad separated from his farther or 
remained joint with him we are not concerned 
to enquire. In either case he got the whole 
of his father’s share on his death, either by 
survivorship or inheritance, and it is admitted 
that a one-sixth share in Chorbhatti is worth 
more than the amount of Bisesar’s debt that 
has been decreed. But it is clear that in 
either case on Bisesar’s death no property of 
his would or did come into the hands of his 
grandsons Bed Prasad and Baijnath. 


(1) 21 A. 496 ; 1 Bom. L. R, 400; 80. W. N. 502; 26 
L A.58; 7 Sar P.O. J. 528; 9 Ind. Doo (N. S.) 
1022, (P. 0.) 
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The liability of a Hindu to pay the 
debts of his father is based by the Sanskrit 
writers on the duty that lies upon him of free- 
ing his father from the sin of debt and con- 
sequent punishment after death, The logical 
consequence of that is that there is no limit to 
his personal liability for all his father’s debts, 
contracted before or after partition with him, 
In regard to this, we find the following passage 
on page 407 of Mayne’s Hindu Law. “Exactly 
the same obligation seems to have existed 
among the Tamil tribes. It can hardly have 
arisen among them from religious grounds,as the 
father appears to have been equally bound to 
pay the debts of his sons. Probably at a time 
when partition could not be enforced, all fair 
debts contracted by any member of the family 
were treated as a charge upon ifs property.” 


But even if the rule was ever carried to 
the logical extent indicated by the origin 
ascribed to it by the Sanskrit writers, along 
course of decisions, extending back at least to 
Dyamonee Debea v. Bindrabun Chunder Baner- 
jea (2) decided in 1856, shows that the law has 
been altered by custom in that respect. A Hindu 
is now liable under the Hindu Law for his 
father’s debts only to the extent of the share 
in the co-parcenary property that came to him 
at a partition made after the debt had been in- 
curred, and to the extent of the property in- 
herited from his father at: his death, whether 
the debt was incurred before or after partition, 
This was the law administered in all the Courta 
in India except Bombay before 1866, but, as 
Mr, Mayne says, “ in that Presidency also the 
law has, by legislation (Bombay Act VII of 
1866), been brought into conformity with the 
more equitable rule observed elsewhere. ” 
Reference need only be made to the compara- 
tively recent cases of Kulada Prasad Pande v. 
Haripada Chatterjee (8), and Devaguptapu 
Kameswaramma v. Vaddadi Venkata Subba 
Row (4), 


As the two appellants had separated 
from their grandfather Bisesar before he in- 
curred the debt for which the plaintiff sued 
in this case, they are liable for it only to the 


a (1866) Bong. B. D'A. 97; 14 Ind, Dao. (O. 8.) 


(8) 17 Ind. Cas. 257 ; 40 O. 407; 160. E J. 311; 
17 O. W. N. 103 

(4) 24 Ind. Cas. 474; 88 M. 1120; 27 M. L. J. 
112; (1914) M. W. N. 742 


886 . 


INDIAN CASES 


[1924 


OHATROTH PARKUM V. PARAMBATH OHATHENKANDI 


extent of any assets of his that came into 
their hands, and it has already been held that 
at Bisesar’s death all his property passed to 
Janki Prasad alone, either by survivorship or 
by inheritence. The decree of the lower 
Appellate Court will accordingly be set aside 
and that of the first Court restored. The 
plaintiff—respondent will pay all the costs of 
the two appellants in both the Courts below. 
Their costs in this Court will be paid by the 
defendant—respondent Janki Prasad, 


G. R, D, Appeal allowed. 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No, 228 oF 1921, 
February 7, 1924. 
Present :—~Mr. Justice Wallace, 


CHATHOTH PARKUM KARETH KOMBI 
KUNHAMMAD KUTTY—DrErenpsant— 
APPELLANT 
VEr8US 


PARAMBATH CHATHENKANDI ENNA 
PONNAMBILATH PARAPARAVAN 
OHETIRA MAMMAD AND OTHERS— 

PLAINTIFFS AND DEFENDANT No, 2— 
RESPONDENTS. 


Construction of document —Deed of gift—Family cus- 
tom of donor, consideration of ~Marumakkatyam Daw 
— Gift to daughter —Tarwad given powers of enjoyment 
~Intention of donor-—-Daughter, whether takes absolute- 
ly. 


In the sonstruction of deads of gift or bequests, the 
general test is, having regard to the presumed know- 
ledge of local customs by donor or testator and the 
manner of holding property in the community of the 
donor or testator and having regard to the terms in 
which they have expressed their intention in their 
deeds of gift or bequests, wnat was their real inten. 
tion. Generally unless there are apt words to indicate 
that the intention waa that the property should 
be held with powers larger than usual, it must 
be taken that the intention was that the property 
should be held in the usual manner. [p. 887, col. 1.] 


A gift deed executed by a Mahomedan governed by 
the Marumgkkatayam Law in Malabar in favour of 
-his daughter recited that the gift was “ to you’ (in 
the singular) and then went on to say that “Im future 
exoept for you and your offspring (santamam) there is 


no claim, concern or right of entry for me over this 
paramba...... you and your santanams should hold 
the said paramba in possession and enjoy the same as 
your jenmom"’. 


Heid, that the gift was not for the donee's exclusive 
benefit but to her as the head of a Tavazhi formed of 
herself and her children, and that the property gift- 
ed was “ putravakasam' property belonging to the 
donee’s tarwad [p. 888, col. 1.] 


Kalani Amma v. Govinda Menon, 12 Ind. Oas. 
492 ; 85 M, 648,10 M. L. 1. 899; (1911)2 M. W. N. 
487 ; 22 M. L. J. 28, relied on. 


Second appeal against the decree of the 
District Court, North Malabar, in A, 8. No, 375 
of 1919 preferred against the decree of 
the Court of the Additional District Munsif, 
Badagara, in O. S. No. 829 of 1918 (0.8, 
No. 881 of 1918, on the file of the Court of the 
District Munsif, Nadapuram). 


Mr. T. R, Ramachandra Iyer, tor the Appel- 
lant. 


Messrs. O. V. Ananthakrishna lyer and B. 
Pocker, for the Respondents. 


JUDGMENT .— The decision in this appeal 
turns on the interpretation to be put upon Ex. 
B a gift deed exeouted by one Parapravan 
Bavotti Haji in favour of his daughter. The 
donor was a Mahammadan of North Malabar 
admittedly following the Maruwmakkatayam 
law prevalent in those parts and he was the 
sole survivor and senior member of his tar- 
wad. 


2. Hx. B recitos that he gifts the property 
“to you ” (in the singular) and then goes on 
to say in future except for you and your off- 
spring (santanam) there is no‘claim concern or 
right of entry for me over this paramba...you 
and your santanams should hold the‘said par- 
amba in possession and enjoy the same as 
your jenmom. Both the lower Courts have held 
that the form and the circumstances of the 
gift necessarily lead to the inference that the 
gift was not for the donee’s exclusive benefit 
but for her children also, and that the pro- 
perty gifted is, therefore, putravaksam property 
belonging to the dence’s tavashz. 


8. The first defendant in this appeal chal- 
lenges that finding. The point for determina- 
tion is whether this was a gift to the daughter 
exclusively or a gift to her as the head of 8 
tavashi formed of herself and her children. 
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4, Various reported ‘and unreported cases 
bearing on this question of Marumakkattayam 
law have been cited ta me, relating to gift 
deeds or bequests more or less analogous bo 
the one in suit, The general test is, having 
regard to the presumed knowledge of local 
customs by donor or testator and the manner 
of holding property in the community of the 
donor or testator and having regard to the 
terms in which they have expressed their 
intention in their deeds of gifb or bequ- 
est’, what was their real intention? Gene- 
rally ih has been held that, unless there 
are apt words to indicate that the intention 
was that the property should be held in any 
manner different from the usual manner in 
which such property is held—apt words to imply 
that the property is to be held with powers 
larger than usual, then it must be taken that 
the intention was that the property should be 
held in the usual manner. 


5, Thus in cases where the gift or bequest 
has been to a woman and her children and 
there is mo further expression of intention as 
to how it should be held—no apt words to 
express the giftof an absolute alienable estate— 
it has been held that they took it and hold it 
as a woman and her children usually would 
hold under the Marumakkatétayam law, that 
is, as a legal corporate unit or tarwad —See 
Kunhacha Umma v. Kutti Mammi Hajee (L) ; 
Korath Amman Kutti v. Perungathil Appu 
Nambiyar (2) and Naku Amma v. Raghava 
Menon (3). When a gift or bequest is toa 
woman and ker children with words which 
might be taken to import an intention tio con- 
fer an absolute estate, it has been held that, 
since the usual manner of holding property by 
a woman and her children under Marumakka- 
thayam law isin the form of a tavashi, it 
must be taken that the donees held the proper- 
ty in that way. Seo Chakkra Kannan v. 
Kunhi Pokkar (4), following. Kunhacha Umma 
v. Kutti Mammi Haji (1). It may be noted 
that the bequest in the 89 Mad. case was a 
bequest to children only. 


(1) 16 M. 201 ; 2 M. L. J. 226;5 Ind. Deo. (N.B) 
847 F.B.) 


(2) 29 M. 822, 

(3) 18 Ind Gas. 1 ; 38 M. 79. 

{4} 80 Ind. Oas. 755; 89 M. 317; 18 M. L. T. 265; 
239 M. In J. 481 ; (1915) M. W. N. 740 (F. B.), 


6. In Patiatheruvath Pathumma v, Mannam 
Kumnnizil Abdulla Haji (5), the suit property, 
as I have verified with reference to the origi- 
nal records, had been purchased by a Mubam- 
madan husband in the name of his wife only. 
The husband had previously given a house to 
his wife and children, which however, was not 
part of the property in suit and the question 
was to whom the property in the suit descend- 
ed on the wife's death. The High Court 
held in that case that the intention was that 
the purchase in the name of the wife was in- 
tended for the children also, and followed the 
Korath Ammam Kutti v. Perwngothil Appu 
Nambiyar (2) case ; that is, they took ib with 
the incidents of tarwad property. There was no 
question there of apt words in any deed of 
gift or bequest. The case in Kalliani Amma v. 
Govinda Menon (6), as I have also verified 
from the records, was a case of a gift to a 
woman only with a recital that “ besides the 
jewels and vessels which I acquired out of 
my own funds and which I have given to you 
and ‘your santanams fôr enjoyment iparman- 
ently and for ever, [ have now given proper- 
ties” of which particulars are given; and the 
document goes on to say, 


"I have resolved that you and your santa- 
nams should be in enjoyment for ever 
along with meas long as I live and in 
proprium thereafter, that to if my heirs 
shall have no right,” 


It was there beld that that was really a 
gift to the woman and her children and the 
Kunhacha Umma v. Kutti Manni Haji (1) 
caso was followed. 


T. Besides the authorised reported oases I 
have been referred to two cases Kuyyathil 
Kandan Kutti v. Vayalpath Parkum (7) and 
Paru Amman. Ithicheri Amma (8) reported in 
Kuyyathil Kandan Kutty v. Vayalpath Par- 
kum (1) and Paru Amma v, Ithicheri 
Amma (8). The former was a case of gift by 
a Marwmakkatiayam donor to his nieces with 
no apt words to express an absolute estate 
and the Kunhacha Umma v, Kutti Mammi 
Haji, (1) case was followed by Kumaraswamy 
Sastry, J, whose judgment was upheld in 


(b) 81 M. 228 ; 18 M. L. J, 16 ; 4 M. D. T. 82, 

(6) 12Ind. Oas. 492 ; 85 M 648; 10 i. L. T. 899 ; 
(1911) 2 M. W. N. 487 ; 29 M. L.J., 98. 

(7) 82 Ind. Oas. 107. 

(8) 32 Ind.Cas. 459. 
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L. P. A. No. 19 of 1216. The other case was 
one of a bequest in which the words ‘ with 
absolute rights of alienation, were used and it 
was there held that the legatee took an abso- 
lute estate, 

8, On consideration of these cases I am 
of opinion that the present document of gifi 
bears most resemblance to that in the Kal- 
liani Amma v. . Govinda Menon (6) case. 
There are here no apt words conferring abso- 
lute rights of alienation. The gift is to the woman 
only but the enjoyment is to be by her and 
her santhanams, and I do not think any real 
distinction can be drawn between the present 
document and thatin the Kalliant Amma v. 
Govinda Menon (6) case merely on the ground 
that the donor in the latter case had already 
given other properties ġo his wife and san- 
thanams. There is nothing in the suit docu- 
ment fo take it out of the ordinary category 
of gift to a woman under Marumakkathayam 
law of property to be enjoyed by her and her 
santanams, that is to say, to be enjoyed with 
all the incidents of tarwad property. 

9, I, therefore, agreee with the lower 
Courts that this property is - putravakasam. 
Iam not prepared to interfere, and I dismiss 
the appeal with costs of the 1st respondent. 


V. N. V. Appeal dismissed, 


N. H. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


MiIsoRLLANEOUS Crvit APPEAL No. 31 
OF 1923. 


April 14, 1924. 


Present :-—Mr. Wazir Hassan, J. C., and 
Mr, Pullan, A. J. ©. 


CHAUDHARI SHARF-UZ-ZAMAN— 
APPELLANT 
VETSUS 
DEPUTY COMMISSIONER, BARABANKI, 
RECEIVER, AND O[THERS—RESPONDENTS. 


Provincial Insolvency Act (V af 1920) ss. 58, 55— 
“ Purchaser,” whether includes trustee- Valuabie 


consideration ", meaning of—Tvansfor in favour of 
trustees, whether voidable. 


“The word “ purchaser ” in seation 58 of the Provin- 
cial Insolvency Act is used in the wider sense given to 
the term in English Law and not in the mercantile 
Sense of a person who has brought something by a 
contract of purchase and sale and inolude® a trustee. 
[p. 889, col. 2.) 


Hance v. Harding (1838) 20 Q. B. (DITYA; 57 L.J. 
QB. 408; 5) Le T. 659; 86 W. R. 629; Official Assignee 
of Triohinoply v. Somasundram Chetitar, 34 Ind. Oes. 
602; 80 M. L. J. 416 at p. 416, relied on. # 


A responsibility to discharge onerous work takan 
upon himself by a person to: whom properties are 
transferred, in consideration of his taking such res- 
ponsibility, falls within the expression “ valuable 
consideration ” found in seotions 58 and 55 of the 
Provincial Insolvency Act. {p. 889, ool. 1,] 


A transfer in fevour of trustees who undertake 
to discharge onerous duties is in favour of a" purcha- 
sar for valuable consideration ” within the meaning 
of section 68 of the Insolvency Aot. Such a transfer, if 
bona fide, cannot be annulled under that) seotion. 
[p. 890, ool. 1.) 


Appeal against the decree, dated the 19th 
March 1928, of the District Judge, Lucknow, 
in Miscellaneous case No. 346 of 1913, 


Messrs. Hyder Husein, E. Ri Kidwai and 
Niamat-ullah, for the Appellant, 


Sir Henry Stanyon, Mr. Kamta Nath Sinha 
and Mr. Gokul Parshad, for the Respondents, 


JUDGMENT.—This is an appeal on the 
miscellaneous side from an order of the Dis- 
trict Judge of Lucknow sitting as Insolvency 
Court. For a proper understanding of the 
question, which we have to decide, it is neces- 
sary to recapitulate briefly the history of the 
case from which this appeal has arisen, On 
the 80th of January 1912 one Shafiq-uz- 
zaman executed a deed which has been des- 
cribed as a deed of trust and also as a deed of 
gift, by which he made over his whole pro- 
perty to certain trustees in the interest of his 
son, The object of the deed is, that the son's 
estate should be saved from the effects of the 
father’s extravagance and that the creditors 
should be paid in full. For some reasons 
with which we are not concerned, the arrange- 
ment does not appear to have worked satisfac- 
torily. Less than two yars afterwards, on 27th 
of January 1914, Shafig-uz-zaman was adjudi- 
cated an insolvent on the application of one of 
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his creditors, A Receiver was appointed but on 
the 22nd of July 1918 the son of the insolvent 
‘appearing through his gaurdian brought a 
regular suit to assert the deed of trust, The 
Additional District Judge held that the deed 
was void under section 36 of the then Insol- 
vency Act and his judgment came in appeal 
before a Bench of this Court, The Bench 
decided that the lower Court was incompetent 
to pass a finding that the deed was void’ under 
section 36 of the Insolvency Act, and after a 
remand for the decision of certain other issues, 
passed an order in favour of the plaintiff 
which has the effect of a declaration that the 
deed in question was a valid transfer. Before 
the final order of the Bench was passed, the 
Receiver came before the Insolvency Court 
for an order to annul the deed of trust under 
section 153 of the Provincial Insolvency Act 
corresponding to section 36 of the old Aob. 


In the course of their order remanding the 
regular suit reported in, (Sharf-wz-zaman 
Chowdhury v. Sir Henry Stanyon (1) the Bench 
of this Court found inter alia that the trustees 
were not transferees for consideration, Proba- 
bly on account of this finding both parties 
fought out the application before the ' District 
Judge on the question whether the deed could 
be held to be for ‘valuable consideration as 
between the father and the son, This is the 
prayer made by the Receiver, the last para- 
graph of which runs as follows :—~ 


“The applicant, therefore, prays that tho 
transaction of 30th January 1912, so far as 
it purports to be a gift of the Insolvent’s 
estate to his son, should he annulled. ” 


The learned District Judge held that the 
deed must be regarded as being a trust and the 
trustees are the transferees and not the son. 
He has found the deed to be voidable, in that 
it was made without valuable consideration and 
he acordingly granted the Receiver’s prayer. In 
appeal, it has been argued before us that this 
deed is excluded from the provisions of section 
58 of the Provincial Insolvency Act. Zhe 
section runs as follows: — 


“Any transfer of property not being a 
transfer madein favour of a purchaser or 
incumbrancer in good faith and for valuable 
consideration shall, if the transferor is ad- 


(1) 70 Ind, Cas, ae 25 0.0, 291 ; (1928) A. L R. 
(0.) 80;10 O. L.J. 4 
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judicated insolvent within two years, after the 
date of the transfer, be voidable as against 
the Receiver. ” 


Tt has been argued thatthe deed in ques- 
tion is a transfer made in favour of the pur- 
chaser in good faith and for valuable 
consideration, This section and fhe subse- 
quent section 65 which is inserted for the 
protection of bona fide transactions are both 
copied almost verbatim from tbe English 
Bankruptey Act. Itis, therefore, natural to 
assume that the words purohaser and 
incumbraneer in good faith” whichiare taken 
direot from that Act have the same meaning 
as they have in the English Courts, It has 
been ruled in Hance v. Harding (2), that 
" ‘purchaser’ in the‘Bankruptay Act, is used in 
the wider sense commonly given to the term 
in English Law and not in the mercantile 
sense of a person who has brought something 
by contract of purchase and sale.” It is the 
view of the Madras High Court in a ruling 
cited in Oficial Assignee of Trichnopoly v. 
Somasundaram Chettiar (3), that the English 
interpretation of the word “purchaser” applies 
also to the Indian Law of Insolvency. In 
that ruling it was held, that the trustees can 
be regarded as purchasers whereas in the Eng- 
lish ruling referred to, a father was regarded as 
purchaser from his son, although in neither 
case was there any question of a contract of 
sale, Both rulings goon further fo consider 
the question of valuable consideration. In the 
English Ruling p, 738, itis stated that the 
father, in good faith, to induce his son to do 
what he ought for his family, did enter into 
a dealing with his son, and gave valuable 
consideration for what he induced the son 
to do. In the last ruling at page 416, Bada- 
siva <Aiyar, J, held, “that a responsibility 
taken by a person to whom properties are 
transferred in consideration of his taking such 
onerous work seems to me to fall within the 
expression ‘valuable consideration’ found in 
sections 86 and 36 (c) and (53 and 55) of the 
Provincial Insolvency Act. Hence the three 
creditors who undertook to be trustees of 
the Insolyenoy properties for the benefit of all 
creditors and have admittedly been discharging 
the duties of trustees do come, in my opinon, 


(2) (1888) OB Q, ) 782; 67 L. da Q. B. 408; 69 
L. T. 659 ; 86 W. R 
(8) 84 Tnd. Cas, 608. "BOM. Tu J. 415 at p. 416, 
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within the protection afforded to transferees 
for valuable consideration in sections 86 and 
38.” In the same judgmont at p. 421 
Moore, J., in agreeing with Aiyar, J., holds 
“The ach or promise in the definition of con- 
sideration in section 2, clause (4) of the 
Contract Ach has been described in certain 
English cases which haye been followed in 
India as something advantageous to a promi- 
sor or to a third person or which is onerous or 
disadvantageous to the promises.” Possibly 
the broadest definition of consideration which 
has been given appears in the case of Currie v. 
Misa. (4). In the present case Shafiquzzaman 
made over his whole property to trustees in 
order that the residue after paying his debts 
should go to his son. He himself stood to gain 
by the transaction, an annuity of Rs. 400 a 
month for himself and a lesser annuity 
for his wife in addition to freedom from 
his creditors. The trustees undertook on be- 
half of the son heavy responsibilities in 
return for a chances of saving the son’s proper- 
ty from the creditors. In either case valuable 
consideration, was given and received ; and as, 
in our view, the definition of “ purchaser ” 
accepted by the English Courts for the parallel 
sections of the English law of Insolvency, 
holds good in India also, we are of opinion 
that the deed before us was a transfer in 
favour of the purchasers for valuable conside- 
ration, 

There remains the question of good faith. 
This was never contested before the lower 
Court. In this Court it has been argued that 
the transaction was in fraud of creditors and 
was, therefore, not in good faith. But the only 
plea advanced in favour of this argument is 
that the wife’s dowry was stated to be 
Rs. 8,000 in the deed and 1 lakh of rupees in 
the Insolvancy proceedings. It isa known 
fact thatthe dowry of a Mubammadan lady 
is frequently overstated and in this case it 
must be remembered that in addition to the 
acknowledgment of a dowry of Rs, 8,000 the 
wife under deed of transfer was entitled to au 
allowance of Bs. 200 per month. We are 
not of opinion that this variation as to the dow- 
ry between the deed of transfer and the list of 
debts given in the Insolvency proceedings 
shows any bad faith, For the rest, the docu- 


(4) (1875)0 E. 153, at p 162 44 Is J. Ex. 94; 
82 W. R. 450. 


ment appears to have stated correctly the 
debtor’s liabilities and there has been a bona 
file attempt to satisfy the creditors. In our 
opinion the transfer was one made to the pur- 
chaser in good faith, whether they be regarded 
as the trustees or as the son, 


The main argument advanced in reply on 
behalf of the Receiver is that this Court 
should follow the opinion of the previous 
Bench in the order to which we have already 
referred in Sharfuzsaman v, Sir Henry 
Stanyon (1). It isnot argued that any part of 
that order operates as res judicata and it is 
apparent that the Court did not consider the 
nature of the transfer as between the father 
and the son, Moreover, they expressly held, 
that the question, whether the transfer was or 
was not voidable as against the Receiver, was 
not one which they were competent to decide, 
We consider that the paragraph to which we 
have referred in our judgment was by way of 
obiter dictum, Moreover it is actually in conflict 
with the final order of the same Bench when 
they set aside the order of the Additional 
Distiriot Judge dismissing the plaintiff's suit, 
In faot it was held by another Bench of this 
Court in proceedings arising out of the same 
insolvency that the order now passed by the 
District Judge is in conflict with the final 
order of this Court declaring that the deed of, 
trast was binding. We refer to the order, 
dated 25th of May 1923. It cannot then be 
argued that, by reversing the order of the 
lower Court we are going against the previous 
decision of this Court. We are merely differ- 
ing from an incidental finding of a Bench of 
this Court to which no effect was given in the 
ultimate order. We, therefore, allow the 
appeal with costs and setting aside the order 
of the District Judge we find that the deed of 
transfer of the 80th of January 1912 is a 
transfer made in favour of a purchaser in 
gool faith and for valuable consideration and 
is not voidable as against the Receiver. 


N, E. Appeal allowed. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 287 oF 1922. 
March 4, 1924. 


Present :—My. Justice Phillips and 
Mr. Justice Odgers. 


KOTHANDARAMASAMI NAIDU— 
DEFENDANT— APPELLANT 
® VeTSUS 


PAPPAMMAL—PLAINTIFY—-RESPONDENT. 


Execution of Deoree— Compromise decree — Decree, 
wether may be questioned- Civil Procedure Cede (Act V 
of 1908), s. 11 Succession, decision as to~Legal re- 
presniative, question of, whether res judicata—Trusis-— 
Succession— Hindu widow, position of —-Custom—Limi- 
tation Act (IX of 1908), Sch. I, Art. 182. Decree pro- 
viding for management of trust property by turns— Hix- 
cution, right of, when arises. 


In proceedings in execution of a compromise deorea, 
it ig not open to a party to question the validity of 
the deoree which is binding on the parties to the suit 
till it ia set aside, juet as much as it it had been 
passed after contest. (p. 899, col. 1.) 


Tiruvambala Desikar v. Chinna Pandaram, ?4 Ind, 
Cas. 67; 40 M, 177 ab p. 189; 80 M. L. J. 874 ; (1916) 
2M. W.N 43; 4L. W. 806; Zemindar of Htitya- 
puram v. Chidambaram Chetty, 58 Ind. Oas 871348 M. 
675 ab p. 687 ; (1920) M. W. N. 469; 28 M. L. T. 75; 
12 L. W. 917; 39 M. L. J. 208, followed. 


_ Where a Hindu widow after her husband’s death 
is sued by his brother who olaims to succeed to the 
deceased's properties by right of survivorship but faila 
to esteblish the right, ib is not opan to him after- 
wards in other proceedings to object to the widow 
being added ag legal representative of her husband. 
(p. 892, ool. 1) 


In the absence of a special custom to the contrary 
succession to trusteeship of property follows the 
ordinary rules of succession and a Hindu widow is 
entitled to succeed to it as heir to her husband. 
(p. 892, col, 1.) 


Janakee Debeo v. Gopal Acharyia, 20. 366; 1 Ind. 
Jur. 787 ; Lind. Dao. (N.S) 528; Janakee Debee v, 
Gopal Acharyia, 9 Q. 766; 18 0 Is. R 80;101. A. 89; 
4 Bar. P. O. 411 ; 7 Ind. Jur, 218; 4 Ind Deo. (N. B.) 
1169, relied on. 


A guit relating to a dispute for trusteeship of 
certain properties wad compromised and a deorase was 
passed which provided that plaintiff was to manage 
the trust properties for two years and the defendant 
the next two years thereafter, with a further olausa 
that they were to manage alternatively in turns of 
two years each. An application for execution of the 
deoree for possession and management of the trust 
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properiles was filed by the plaintiff more than three 
years from the date of his previous execution appli- 
cation but within thrae years of the time when the 
right to his turn acorued ; 


Held, that the right to executa the decree arose in 
part from time to time and a fresh application for 
execution was pormissible within three years of any 
of the periods in which the plaintiff was entitled to 
bein possession and management of the trust pro- 
parties. 


Sabhanatha v. Lakshmi T M. 80; 2 Ind. Dao. (N.B) 
641 and O. M. B. A. No. 891 of 1879, distinguished. 


Appeal against the order, dated the 3rd 
day of August 1922, of the District Court, 
Coimbatore, in B. P. R. No. 7 of 1922 in O. 5. 
No. 3 of 1922. 


Messrs. C. S, Venkatachariar and D, Rama- 
sami Iyengar, for the Appellant. 


Mr. T, M. Krishnaswami Iyer, for the Res- 


pondent, 
JUDGMENT., 


Odgers, J.—One T. M. Narayanaswami 
Naidu died in 1889 or thereabouts leaving a 
will whereby he constituted a certain religious 
trust called ` Ramanujamatam and appointed 
three trustees fo manage it, These trustees 
died and the appellant before us applied for 
and obtained on 26th September 1894, Letters 
of Administration with the will annexed to the 
estate of Narayanaswami Naidu. From 1894, 
the appellant was in management of the trust 
and in 1912 by O, S. 8 of that year, appel- 
lant’s brother Lakshmiah sued appellant to 
produce the accounts of the trust and for 
revocation of the Letters of Administration 
granted to him, This suit was compromised on 
i8th December 1912 and a decree passed in 
pursuance thereof. It provided that plaintiff 
Lakshmiah should manage the trust pro- 
perties for 2 years from lst January 1913 
and defendant for the next two years, 


“ They shall thus continue to manage the 
same alternatively in turns of 2 years 
each, ” 


Lakshmiah died on 17th March 1917 with- 
out apparently recovering possession of the 
trust properties for his furn 1917 and 
1918 from his brother Narayanaswami Naidu. 
Lakshmiah left a will whereby he bequeath- 
ed to his widow and daughters-he had no 
male issues—the right to his turns in the 
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management of the brast properties. The 
present application of 1922 is to execute the 
compromise decree of 1912 on behalf of the 
widow of Lakshmiah who claims to coma on 
to the record as legal representative of her 
deceased husband. This was allowed by 
the Districts Judge and the brother-in-law 
Kothandaramsami Naidu appeals against this 
order. 


Several points are raised. First, it is said 
that the right of management of trust pro- 
perty is not capable of devise or inheritance, 
It seems to me that prima facie there might 
be a good deal to be said against both the 
validity of appellant’s original position in 1894 
and that of the compromise decree, It is not 
easy to see how the possession of Letters of 
Administration to a deceased man’s private 
estate can entitle the holder to become trustee 
of property which the deceased had alienated 
in trust. Nor is if obvious, how, assuming 
that appellant’s possession and managemnt 
as trustee were valid in 1912, he could legally 
consent to share that possession and manage- 
ment with another. It may be that the com- 
promise decree can be explained as an appoint- 
ment of the brothers as alternate trustees by 
the Court. But, however, that may be, this is 
an application in execution and itis not open 
to a party to question the validity of the 
decree which is binding on the parties to 
the suit till it is set aside, just as much 
as if it had been passed after contest, 
Tiruvambala Desikar v. Chinna Pandaram (1); 

“ci, Zemindar of Httiyapuram vy. Chidamba- 
ram Cheity (2). It must be held then that 
Lakshmiah was validly in alternate possession 
and management of the trust properties, In 
Janakee Debee y. Gopal Acharyia (8), ib was 
held that the succession to a Shebsitship had 
not in that case followed the'ordinary rules of 
Hindu Succession and that a Hindu widow 
could, not succeed fo the office as heir of her 
husband without proof of special custom. 
This was affirmed by the Privy Council in 


(1) 84 Ind. Oas. 57; 40M. 177 at p. 189; 80 
M. L. J. 274 ; (1416) 2 M. W. N. 49 ; 4 L. W. 806. 
(2) 68 Ind. Cas. 871; 48 M. 675 ab p. 687; 
(1920) M. W- N. 460 ; 28 M. L, T 75; 12 L. W. 217 ; 
39 M. D. J. 208. 
P p 20. 365 ; 1 Ind. Jur. 787; 1 Ind. Dec. (N. S.) 
23. 


Janaki Debi v. Gopal Acharyia (4), No special 
custom has been proved here but the history 
of this trust so far as it has gone would go to 
show that ordinary methods of devolution 
would apply to this office. 


Otherwise, if is, as pointed out above, diffi- 
cult to see how the grant of Letters of Admin- 
istration carried the possession of the office 
to the appellant. As stated, it is too late to 
contest the validity of this point of view and 
therefore, it must, I think, be, held that Naray- 
anaswami Naidu could legitimately leave’his 
alternating right to the trusteeship to his 
widow. Further the respondent was, after 
her husband’s death, sued by the appellant 
who claimed to succeed to Laksbmiah’s pro- 
perties by right of survivorship. He failed in 
the suit and also on appeal. On these grounds 
the District Judge is right when he says tha 
objection to the respondent's right to be added 
as legal representative of Lakshmiah is con- 
cluded by that litigation and the question 
cannot be reopened in execution. 


The second point raised by appellant is limita- 
tion. The date of the last execution petition 
was lst September 1918 or much more than 
three years prior to the present one in 1922, It 
will be remembered that Lakshmiah was, 
under the compromise decree, entitled to 
possession for the years 1913, 1914, Narayan- 
swami Naidu being ontitled for 1915 and 1916. 
Tt is stated in the present petition that appel- 
lant has been in possession since 1915. 
Reliance is placed on Sabhanatha Diksshatar 
v. Subbu Lakshmi Ammal (5) That case 
followed an unreported case O.M. S.A. No. 391 
of 1879 set out in the footnote to the report, 
In the latter case the Court observed that in 
the Acb of 1871 those decrees in “which the 
right to execute does not wholly arise im- 
mediately but in part from time to time were 
not provided for. The reference is to the Limi- 
tation Act of that date which contained no 
reference to the corresponding section to the 
present section 48 CO, P. ©. which covers 
payment or delivery ab recurring periods and 
which is expressly referred to in Art, 182 of 
the present Limitation Act. In C, M.S, A, 


(4) 90. 766; 18 O. L. R. 80; 101.4. 82:4 Sar. P. 
O. J. 411 ; 7 Ind. Jur. 218; 4 Ind. Deo. (N. 8.) 1159 


(P. 0). 
(5) 7 M. 80; 2 Ind Deo. (N. 8.) 641. 
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No. 391 of 1879 the decres (for maintenance) 
provided for annual maintenance and the 
Court pointed out that in order to avoid 
limitation decree should declare specific dates 
on which payments were to be made and 
should not merely declare generally that 
payments were fo be made annually, The 
question here is whether the decree directs 
payment to be made or delivery given at a cer- 
tain date. Iam of opinion that it does. The 
dates are specified, The first period of manage- 
mons is for 2 years from 1st January 1913, 
the other brother is to manage for the next 
two years, and provision is made for alternate 
terms of 2 years each. The respondent’s 
husband would have been entitled to his turn 


in 1921 and 1922 and in my opinion a fresh - 


spplication for execution is permissible within 
3 years of any of the periods in which he 
was entitled to bein possession and manage- 
ment of the trast properties. The case in 
Subhanatha Dikchat v. Subba Lakshimam- 
mal (5), is thus clearly distinguishable. If it 
be objected that clause 7 of Art, 182 does 
not apply as it refers only to :payment, the 
answer is that the compromise decree directs 
inter alia payment of the balance of funds in 
the hands of the outgoing trustee. 


In my opinion the appeal fails on both 
these grounds and should be dismissed with 
costs. 


Phillips, J :—I agree, but would like to 
add a few words with reference to Sabhanatha 
v. Lakshmi (5), The authority relied on there 
i.e, the decision in O.M.S.A, No. 391 of 1879 
was one governed by the Limitation Acb of 
1871. Art. 182 in Schedule I of the present 
Limitation Act of 1920 excepts decrees pro- 
vided for by section 48 of the Code of Civil 
Procedure whereas in the Act of 1871 there 
was no reference in the corresponding Art, 
167 to any similar provision in the Code of 
Civil Procedure then in foree. On this 
ground also I think the case may be distingui- 
shed from the present case, and that possibly 
in view of the change in the statute it may 
not be good law now. 


V.N. V. 
N, H, 


Appeal dismissed., 
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ALLAHABAD HIGH COURT, 
CIVIL REVISION No. 22 oF 1924. 
April 1, 1924. 

Present — Mr. Justice Dalal. 


Dr. MOTI LAL—PLAINTIFF— 
APPLICANT 
VET SUS 


AGENT, O. R. RAILWAY AND OTHERS-— 
DEFENDANTS—~OPPOSITH-PARTY, 


-Raailways Act, (IX of 1890) sec. 77—Claim for 
compensation for loss—Notice to Railway—Plaintiff 
unaware of loss, effect of. : 


Plaintiff sued for damages for the loss of a cask'of 
methylated spirit consigned to him from Cawnpore 
on the 26th July 1921 alleging that it was lost by the 
railway staff in transit and that in June 1929 a cask 
was delivered to him whioh on being opened was 
found to contain’ water. The railway pleaded seo- 
tion 77 of the Railways Act, in bar of the guit. 


Held, that the fact that no notios was given under 
seotion 77 of the Act, was fatal to the suit and the 
faot that the plaintiff did not disoover the substitu- 
tion of water for methylated spirits till June 1999 
more than 7 months after the goods were consigned, 
did not exclude the case from the operation of the 
section. 


Civil revision against the order of the 
Judge, Small Cause Court, Saharanpur, dated 
the 17th August 1923, 


Mr, A, P. Dube, for the Applicant, 
Mr. L. M. Banerji, for the Opposite party. 


JUDGMENT .—This is an application in 
revision against a decree dismissing the suit 
of the plaintiff for damages for the loss of a 
cask of methylated spirit consigned to him by 
the Managing Proprietor of the Indian Dis- 
tillery, Cawnpore, The claim is brought toth 
against the railway and the consignor and has 
been dismissed against both, The facts set 
out in the plaint are that the cask in question 
was consigned fróm Cawnpore to the plaintiff 
ab Roorkee on 25th July 1921, that it was 
lost by the railway staff in transit and never 
reached its destination, and that in June 1922 
the plaintiff was given delivery of a sask which, 
on being opened, was found to contain water. 
The railway pleaded section 77 of the 
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Indian Railways Act, in bar of the suit 
against them. It is admitted that no 
notice in accordance with the section was 
given fo the Agent of the Railway. The 
plaintiff urges that the section is nob appli- 
cable because he did not discover the sub- 
stitution of the methylated spirit for water 
till June 1922 more than six months after 
the goods were consigned. ‘This, however, 
does not exclude the case from the plain letter 
of the section. The section is one which, as 
has been pointed out many times, works bard- 
ship in a number of cases, In para. 1 of the 
plaint the claim is distinctly based on the 
ground of loss so that it comes definitely with- 
in the section, The plaintiff’s remedy how- 
ever, was, when the six months were about to 
expire and the goods had not been delivered 
to him, to give notice to the Agent under sec- 
tion 77 and so preserve bis right of suit. It 
is fair to the Railway Company to say that in 
this case an offer of compensation was made 
without prejudice during the course of tha 
negotiations and was refused by the plaintiff 
as being insufficient, 


As regards defendant No. 3 the suit has 
been dismissed on the ground that the plaint 
contained an admission that methylated spirit 
was duly consigned by this defendant. Ap- 
plicant now says that this statement was mere- 
ly based on the rail receipt and is to be con- 
strued as meaning that these goods purported 
_ to have been consigned, but no such qualify- 
ing words are to be found in the plaint, 


The application, therefore, fails, but under 
the circumstances I make no order as to costs. 


K. S. D, Application dismissed, 


INDIAN GASHS 


[1924 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 164 oF 1922, 
October 8, 1923, 


Present :-—Mr. Justice Krishnan and Mr, 
Justice Odgers, 


ANGAVALATHAMMAL— APPELLANT 
Versus 


JANAKI AMMAL AND ANOTHER— ° 
PETITIONERS— RESPONDENTS. 


Civil Procedure Code (Act V of 1908) s. 60 (2). 
Legal Representative of deceased judgment-debtor— 
when personally iable—Burden of proof. 


To justify an order under seotion 52 (2) of the Oode 
of Civil Procedure making the legal representative 
of a deceased judgment-dobtor personally liable, it 
must be shown by the person applying for execution 
that the legal representative has received sufficient 
property to cover the deoree debt and the latter must 
fail toshow that the amount that has come into hia 
hands has been duly disposed of. (p. 897, ool. 1.) 


Appeal against the order of the Court of the 
Subordinate Judge, Kumbakonam, in B, P. 
No, 69 of 1920, in O. 8. No. 36 of 1909. 


Messrs, A. Krishnaswamy Aiyar and Ô. 4. 
Seshagiri Sastriar, for the Appellant. 


Messrs, T. Rangachariar and K.S, Jayarama 
Iyer, for the Respondents. 


JUDGMENT —This is an appeal that 


. prises in execution of the decree, in O, 8. 


No. 36 of 1909, obtained by one Janaki Ammal 
against her mother-in-law, one Lakshmi Am- 
mal, As Lakshmi Ammal is now dead, execu- 
tion is applied for against one Angavalath- 
ammal, the legal representative and daughter 
of Lakshmi Ammal, The decree was for 
possession of certain immoveable properties 
and for a certain sum of money, over 
Bs. 10,000, The decree had been executed, dur- 
ing the life-time of Lakshmi Ammal as regards 
immoveable properties and possession had 
been taken away from Lakshmi Ammal a 
year before her death. Lakshmi Ammal 
died in April 1916, This application is put in, 
by the Receiver appointed in O. 8. No. 40 of 
1916, on the file of the Subordinate Judge’s 
Court of Tanjore, in whom the right fo 
execute the decree has been vested for 
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the time being, Janaki Ammal, being a party 
to 0O. S. No. 40 of 1916. The application 
prayed for compelling Angavalathammal to 
pay the deeree amount, from the assets of 
Lakshmi Ammal in her hands, with subsequ- 
ent interest and costs: Angavalathammal’s 
plea was that Lakshmi Ammal did not have 
or leave any assets and that no assests of hers 
came into her hands and that she was not 
liable to be proceeded against in execution of 
the decree, 

The learned Subordinate Judge has passed 
an order, apparently under section 50, sub- 
ol, 2, of the Civil. Procedure Code, and this ap- 
peal is filed against the said order, directing 
Angavalathammal to pay the decree amount 
herself personally. To justify such an order 
under the Civil Procedure Code, it must be 
shown by the person applying that the legal 
representative had received sufficient property 
to cover the decree debt and the later must 
have failed to show that the amount that had 
come into her bands has been duly disposed 
of. Section 50 (2), Civil Procedure Code says: 


“ Where any such property remains in the 
possession of the judgment-debtor and 
he fails to satisfy the Court that he has 
duly applied such property of the decaa- 
ged, as is proved to have come into his 
possession, the deoree may be executed 
against the judgment-debtor, to the extent 
of the property in respect of which he has 
failed so to satisfy the Court, in the same 
manner as if the decree had been against 
him personally.” 


In this case, three issues were framed by 
the Subordinate Judge to the following effect : 


(1) Did Lakshmi have or leave any assets ? 


(2) If so, did they come into the hands of 
the respondents ? 


(8) To what extent, if at all, is the res- 
pondent liable ? 


On the first point, the Subordinate Judge 
has gone into a calculation of what the possi- 
ble income of Lakshmi might have been, for 
the last 9 years. Hoe considers that the lands, 
which were in her possession, would have 
yielded 800 or 1000 kalams of paddy, that 
the Rs. 10,000 that was paid to her would 
have fetched a fair amount of interest and 
that on the whole, Rs, 2,000 might be taken 
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to be the probable yearly income and that she 
was enjoying this, for8 or 9 years. Then 
taking the probable amount she might have 
spent out of the income, including the expen- 
ses of certain special ceremonies, which the 
old lady had performed and making some 
allowances for household expenses, he comes to 
the conclusion that she must have had and 
must have left very large assets ai her death, 


: Then he proceeds to hold that she did, in fact, 


leave large assets. Then he goes on fo say 
that, as Angavalathbammal is the legal repre- 
sentative of the deseased Lakshmi, she must 
have got all those assets and as she has not 
accounted for them, she must have them with 
her and she is liable to pay the present decree 
amount in full personally. The defeotin this 
process of reasoning is that it is very problem- 
atical and speculative. It is not denied that 
there is no direct evidence of the old lady 
having left any assets at all, except perhaps a 
few chembus, in the house, which her legal 
representative has accounted for, by showing 
that they were given away in charity, 


Ib was said, by the respondent’s Vakil, that 
the assets of the old lady were partly in the 
shape of bonds and-partly in the shape of cash, 
As regards the existence of the bonds, one 
would have expected some better proof as the 
persons, who were liable under .those bonds, 
could have been easily called as witnesses. 
But no one was called. As to the existence 
of such bonds, as a matter of fact, there is no 
evidence at all, on record, not even of one, 
As regards the cash also there is no evidence 
whatsoever that the old lady left anything in 
the shape of cash. On the other hand, there 
is on tha side of the appellant some evidence 
to show that the old lady spent large sums ot 
money in charities and in the performance of 
religious festivals and solemnisations, The 
evidence of the appellant, if accepted, would 
show that the old lady could not have left 
much assets, even if we assume that the esti- 
mate of the income by the Subordinate Judge 
is right. But that estimate is also a matter 
of speculation. There is no proof exactly as 
to how much Lakshmi got from the lands, or 
as interest for the monies she had. The 
lands, which were the subject-matter of the 
decree, were removed from her pessession a 
year before her death. It is shown that she 
had undertaken a costly litigation; and an 
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eminent Vakil of this Court was taken from 
here to the lower Court, and was engaged in 
fhe case, when ib came up to this Court, and 
the appellant’s estimate that the litigation 
cost, about’ Rs, 4,000, is not in our opinion an 
excessive one, Taking all these circumstances 
into consideration, we cannot hold that it is 
proved that the old lady had left any assets 
at all, at the time of her death, except a few 
chembus. It was said that she had been 
paying income-tax ona sum of Rs, 1,050, said 
to have been interest derived from Rs. 15,000. 
There is evidence that she had protested 
against levy of the tax, but that the income- 
tax authorities would not relieve her and 
consequently she had to pay. We do not 
think it is safe to arrive at any conclusion, 
from the income-tax assessment, that she had, 
at the time of her death, any particular sum 
of money at her disposal, 


If we are right in the conclusion that we 
have come to, that the old lady left no assets, 
the respondent's case necessarily fails, But 
apart from that, even if she had left any, 
there is no proof whatsoever ‘that those assets 
got into the hands of the appellant before us. 
Tt is true that she was the legal representative 
and it is also true, as pointed out by the res- 
pondent before us, that this lady was paying 
income-tax herself, after the death of her 
mother, Lakshmi, But the payment of the 
income-tax is easily explained and does not 
indicate that she received any money on her 
mother’s death ; because she had, as proved 
by unimpeachable evidence, dealings with her 
own money, before her mother’s death, on 
which she was getting interest, Two Chetties 
have been called as witnesses, P. Ws. 1 and 
4, to show that during the life-time of Lak- 
shmi Ammal, the appellant before us had a 
sum of Bs. 8, 500, transferred to her name by 
her husband. The evidence of these witnes- 
ses is supported by entries in their account 
books, and there can be no doubt that there 
were such transfers, as is spoken to by them. 

Besides that, Angavalatbmmal explains 
that she had a sum of money given to her, by 
her father and that she got some money by 
the sale of her jewels. We are notin agree- 
ment with the Subordinate Judge, in re- 
jecting all this evidence. We think that 
this evidence is entitled to consideration. 
The reason given by the Subordinate Judge, 
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for rejecting the evidence, that her husband 
gave her some money, is that she and 
her husband were not on good terms. That 
may bə so; but it really is no reason, 
to discredit the evidence of the Chetties 
Admittedly, her husband was a rich man and 
itis not unlikely that he was persuaded to 
settle on her, a certain sum of money, after 
he married a second wife. As regards the 
jewels, sheis likely to have got some from 
her husband and from her father and it is not 
pretended that the jewels are now in her 
hands ; the fact that she is not able to state 
exactly to whom the varrious jewels were 
sold is no reason for discrediting her evidence 
that she did sell them. That is the reason 
given by the Subordinate Judge, for discredit- 
ing that part of the evidence, relating to the 
sale, The payment of income-tax by her, 
after her mother’s death, is of no importance, 
because she herself ought to have paid income- 
fax much earlier on her own dealings and 
when she was called upon to pay income-tax, 
she had practically no defence but to pay. 


It was suggested by the learned Vakil for 
for the respondent that once it is proved or 
admitted, that the legal representative, sought 
to be made liable, has come into possession of 

assets belonging to the estate of the deceased, 
however smallit might be, the burden of 
proof ison the legal representative to prove 
the extent of the assets really received by 
him and that, if that burden is not discharged 
by him, he would be made liable for the 
whole of the debts of the deceased. Three 
cases have been cited fo us on this point,viz. 
Rajah of'Kalahasti v. Sree Mahant Prayag 
Dosjee varu (1) Ranchode Das Goverdhan Dass 
v. Krishna Dass (2) and Magaluri Garudiah 
v. Narayana Rangiah (8). These casos 
no doubt say that, if it is shown that 
some property had passed into the hands 
of the legal representative, the extent of 
the property received by him being pecu- 
larly within his knowledge, he is bound 
to show that fhe had not received so much 
property, as would satisfy the debts, The 
real meaning seems to be that, if it were 


we a Ind, Oas. 224; BOM, L. J. 891 ; (1916) 2 M. 


(a) 12 Taa. Oas. 253 ; 21 M. L. J .1096 ; 10 M. L. T. 
272 ; (1911) 23 M. W. N. 271. 
(3j 8 M. 859; 6 Tnd. Jur. 24 ; 1 Ind. Deo. (N.S.) 805. 
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shown that a deceased person left a certain 
amount of assets and that the legal repre- 
sentative had received some portion of those 
assets, it would be for him to explain why he 
did not receive the whole of the assets and if 
he says that he did not so receive them, it 
would be for him to establish what porpor- 
tion of the assets, proved to have been left by 
the deceased, really got into his hands. Of 
course, the burden is upon the legal represent- 
ative to show that he has utilised the assets 
that have come into his hands, in the proper 
administration of the estate; otherwise, he 
will make himself personally liable for the 
debts of the deceased to the extent of the 
assets shown to have been left by the deceas- 
ed and presumed to have passed into his 
hands. Whether this statement of the law, 
as to the burden of proof, is not too wide in 
itself, need not be considered in this case; for 
our finding is that no assets have been proved 
to have been left by the deceased. It would 
seem from the authorities, cited by 
Mr, Krishnaswamy Aiyar, and in this matter 
the English law is more restricted, the burden 
being upon the person who desires to make 
the legal representative or the administrator 
liable, to prove not only the amount of the 
assets left by the deceased, but also the extent 
of such assets, which have actually passed 
into his hands, See the statement in Williams 
on Executors, 11th Edition, p. 1564, 14 Hal- 
bury’s Laws of England, 334 and some of the 
cases cited therein and Bullen and Leake, at 
page 561, It is nob necessary to discuss this 
question further, in view of our finding that 
there is no proof in this case, to show affirm- 
atively, that the old lady had left any assets, 
or that any passed into the hands of the 
appellant, 


In these circumstances, we must seb aside 
the order of the Subordinate Judge and dis- 
miss the execution application with costs in 
both Courts, Costs to be paid out of the 
estate of Janki Ammal. 


V.N. V. Application dismissed, 
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PATNA HIGH COURT. 


MISCELLANEOUS CIVIL APPEAL No, 258 
oF 1923. 


March 31, 1924. 


Present :—Mr. Justice Das and 
Mr, Justice Ross. 


Mi. RESHMA KUARI—DEOREE-HOLDER 
— APPELLANT 
Versus 


RAMESHWAR OJHA AND OTHERS— 
JUDGMENT-DEBTORS—~RESPONDENTS, 


Limitation Act (IX of 1908), 8. 19.—Hwecution peii- 
tions—Acknowledgment—Execution of decree—Haecu- 
tion petition dismissed for default—Second petition— 
Properties not identicat—Continuation of previous 
petition. 


Seotion 19 of the Limitation Aot applies to Exeou- 
tion petitions. [p. 898, col. 2.) 


Where a former petition for exeoution bas been 
dismissed for default of the decree-holder or where the 
properties sought to be sold in the former patition 
were different from those in the subsequent petition 
for execution the latter is not in continuation of the 
former. [p. 899, col. 1.) 


Appeal from an order of the District Judge, 
Muzaffarpur, dated the 3rd August 1923, con- 
firming an order of the Subordinate Judge, 
Muzaffarpur, dated the 27th Maroh 1928. 


Mr, B.C. De, for Mr, G. C. Pal, for the 
Appellant, 


Messrs, Parmeshwar Dayal and D. N. 
Varma, for the Respondents, 


JUDGMENT. 


Das, J.—The only question in this appeal is 
whether the application for execution is barred 
by limitation. The decree was obtained on 
the 29th November 1918 and on the 31st July 
1919 the decree-holder applied for execution 
by attachment and sale of 3 specifie properties 
mentioned in the application, On the 21st 
August 1919 attachment was effected. Tha 
judgment-debtor did not appear and on the 
16th September 1919 the Courb settled 
the sale proclamation and fixe@ the 15th 
November 1919 for sale. On the 12th 
November the judgment-debtor appeared and 
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filed an objection petition under O. XXI, r. 66 
of the Code. It will be noticed that the time for 
making the objection had expired and as a 
matter of fact the sale proclamation was settl- 
ed before this objection was filed in Court. 
The Court, however, did not decide the objec- 
tion on that date but adjourned ib to the 15th 
November 1919. On the 15th November 
1919 the deoree-holder’s pleader appeared in 
Court and said that he had no instructions and 
the Court passed the order in these terms; 
“The execution case is dismissed for decree- 
holder’s default without costs to any party”, 
On the 80th October 1922 the present applic- 
ation for execution was presented and it was at 
once objested by the judgment-debtor that it 
was barred by limitation. Both the Courts 
have given effect to the objection of the 
judgment-debtor. 


Tt is first contended that the application of 
the 30th October 1922 should be treated as a 
continuation of the application of the 31st July 
1919. But two difficulties present themselves, 
In the first place the concurrent finding of the 
Courts below is that the execution case was 
dismissed for decree-holder’s default and 
it is well established that a subsequent 
application for execution can only be 
regarded as acontinuation of the former one 
when the latter is dismissed without any 
faulé or laches on the part of the deoree- 
holder in the process of execution, The second 
difficulty is that the properties now sought to 
be sold in execution of the decree are not the 
same as the properties which were attached 
on the 21st August 1919. It is true that two 
of the properties are the same, but there is a 
third property which is sought to be sold and 
which is different and was not sought to be 
sold inthe application which was initiated on 
the 31st July 1919. In my opinion, the 
dasision of the Court below on this point must 
bo affirmed. 

But then there is another question which 
has been raised before us by Mr. B. O. De and 
itis this. I have already stated thal on the 
12th November 1919 the judgment-debtor 
presented an objection under O. XXI, r, 66. 
Section 19 of the Limitation .Act provides : 
. “Where, before the expiration of the period pre- 
soribed for A suit or application in respect of 
any property or right, an acknowledgment of 
liability in respeot of such property or right 
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has been made in writing signed by the party 
against whom such property or right is claim- 
ed, or by some person through whom he 
derives title or liability, a fresh period of 
limitation shall be computed from the time 
when the acknowledgment was so signed.” 


There was some differance of opinion at one 
time whether section 19 applied to appli- 
cations for execution, The Madras High Court 
answered the questionin the negative, where- 
as all the other High Courts answeredethe 
question in the affirmative, but there is no 
difficulty under the present Limitation Act. 
Explanation 3 added to section 19 of the 
Limitation Act of 1908 makes it clear that 
the provisions of the section are applicable to 
execution proceedings, It is, therefore, open to 
the decree-holder to contend that there was 
an admission of a present liability by the judg- 
ment-debtor in his signed petition of the 12th 
November 1919, but itis not possible for us 
to decide this question finally. ‘We have not 
the petition before us and it is impossible to 
say whether there was in that petition an 
admission of a present liability to satisfy the 
decree of the 29th November 1918. The 
Court below must consider this point. 


We allow the appeal, set aside the order 
passed by the Court belowand remand the 
ease to that Court for decision on the point 
now raised by Mr. B. C. De. 


There will be no order as to costs, 
Ross, J.—I agree. 


P. D. Appeal allowed. 


N. H. 
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MODADAGU PERAYYA v, PEROLI VAIKAYAMMA e 


MADRAS HIGH COURT, 
SECOND CIVIL APPEAL No. 66 oF 1921. 
January 23, 1924. 

Present :—Mr. Justice Venkatasubba Rao. 


MODADAGU PERAYYA-—-DEFENDANT 
—APPELLANT 
VerSUS 


BEROLI VAIKAYAMMA—PLAINTIFF 
— RESPONDENT, 


Benamt Transaction—Burden of proof—Emecution 
sale—-Claim petition by alleged benamidar—Dismissal 
of claim-—Sutt to establish litle—Absolute title, onus of , 
whether on plaintiff. i 


Ordinarily it is for the person who sets up that a 
particular transaction js not real but benami to 
make out affirmatively the case put forward by him. 
But when the alleged benamidar has, in execution 
proceeding, preferred a claim petition which has been 
dismissed and he brings a regular suit, it is for the 
Plaintiff in that suit, $6., the defeated claimant, to 
establish that hp is the owner of the property and it 
is not ‘sufficient for him to merely rely upon the 
Wai aka shows his ostensible title. [p. 899, 
ool, 2. 


Jamahar Kumari Bibi v. Askaram Boid, 80 Ind. 
Cas, 855 ; 22 0, L. J. 27, followed. 


Second appeal against the decree of the 
Court of the 2nd Additional Subordinate 
Judge, Guntur, in A-S. No. 24 of 1920 (A. 8. 
No. 81 of 1920, onthe file of the District 
Court) preferred against the decree of the 
Court of the Principal District Munsif of Ba- 
patla, in O, S. No. 1017 of 18. 


Mr, V. Ramadoss, for the Appellant, 


Mr. K. S. Ganapathy Aiyar, for the Respon- 
dent, 


JUDGMENT —The plaintiff is the wife 
of one Narayana Rao, against whom the de- 
fendant obtained adearee. In execution pro- 
ceedings, the plaintiff intervened with a claim 
alleging that the property attached was not 
her husband’s but her absolute property, The 
claim having been dismissed, the plaintiff has 
filed this regular suit, which the District 
Munsif has dismissed on the ground that the 
sale in favour of the plaintiff was benami for 
her husband. On appeal the Subordinate 
Judge has reversed the finding of the District 


Munsif, He in effectihas held that the plaints 
iff is not merely the ostensible but also the 
real owner of the property ; but unfortunately 
he has thrown the onus wrongly upon the 
defendant, and this is what he observes on 
the point: ` 

“ The burden was on the defendant to esta- 

blish that Ex. A which stands in plaint- 
iff’'s name was benamé for her husband, 
and, in my opinion, it was not discharged 
at all,” 

Ordinarily it will: be for the party who sets 
up that a particular transaction is not real but 
benami to make out affirmatively the case 
put forward by him. But it has been pointed 
out in the decisions to which my attention has 
been drawn that, after the dismissal of a 
claim, where a regular suit is instituted to set 
aside the order made on the claim-petition, 
it is for the plaintiff in that suite, the de- 
feated claimant to establish that heis the 
owner of the property, und that it is not 
sufficient for him to merely rely upon the 
deed which shows his ostensible title sca 


_Jdamahar Kumari Bibi v. Askaram Boid (1), 


Govind Atmaram v. Santai (2), and Nannhi 
Jan v. Bhuri (8), It is quite possible 
that, if the Subordinate Judge had ‘ consider- 
ed the evidence without applying the 
rule of evidence whieh he has, he might still 
have come to the same cenlousion after consi- 
deration of the probabilities and the document- 
ary and oral- evidence in the case. He, 
however, having considered the evidence from 
a wrong standpoint, his decision must be re- 
versed. I accordingly set aside the decision of 
the lower Appellate Court and remand the 
appeal for fresh disposal, 


_ In the circumstances I direct that the costs 
of this appeal do abide the result of the suit. 
Refund of the Court-fee paid for this appeal 
is ordered, 


V.N. V. 
N, BH. 


Appeal accepted. 
Case remanded. 


(1) 80 Ind. Cas. 855; 23 O. L. J. 97. 
(2) 12 B. 970; 6°Ind. Doo. (N.8.) 665. 
(8) 80 A. 821; 5 A. L. J. 601; A. W. N. (1908) 196. 
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RAMCHBARUN SINGH V. JANG BAHADUR SINGH 


PATNA HIGH COURT, 
Crviu REVISION No, 233 oF 1923, 
April 10, 1924, 


Present :—Mr, Justice Das and Mr, Justice 
Ross, 


RAMCHARUN SINGH AND OTHERS— 
PETITIONERS 
VETSUS 
JANG BAHADUR SINGH AND OTAERS— 
OPPOSITE-PARTY, 


Civil Procedure Code (Act V of 1908), s. 151, 0. XX, 
r. 8, O. XXI, r. 53 (6)—Sudgment signed- Alteration of 
order—Court, inherent power of — Attachment of decree 
Adjustment out of Court. 


The Court has, in view of O. XX, 1.8 of the Civil 
Procedure Code no inherent power to re-call an order 
signed by it except under seotion 152 of the Code or 
on review. [p. 901, col. 1.] 


There is no inherent power in the Court to do any- 
thing whioh is expressly prohibited by the Civil Pro- 
cedure Code. [p. 901, col. 1.] 


Where a person attaches a decree obtained by his 
judgmoent-debtor as against a third party there is 
nothing in law to prohibit the adjustment out of 
Court between the decrea-holder who attaches the 
decree and the judgment-debtor of the decree attach- 
ed. [p. 902, col. 1.) 


Revision from an order of the Subor- 
dinate Judge, Gaya, dated the 31st December 
1922, an appeal against which was dismissed 
by an order of the District Judge, Gaya, dated 
the 21st Mareh 1923, 


Mr. Nirsu Narain Sinha, for the Petition- 
ers. ; 
Mr. Sambhu Saran, for the Opposite Party. 


JUDGMENT, 


Das, J.—On the 10th of May -1919 the 
plaintiffs obtained a decree as against defend- 
ants Nos. 1 to 8 for Rs, 659-6-8. Two and 
half years before that, that is to say, on the 

14th of December 1916, Bhuban Gope who 
“was cited in the action as defendant No, 9 
obtained a decree as against the present plaint- 
iffs for Rs, 10-8-9. Bhuban Gope who was, 
cited in the action as defendant No. 9 obtained 
a decree as against the present plaintiffs for 


Rs, 10-8-9, Bhuban Gope attached in execu- 
tion of his decree the decree obtained by the 
plaintiffs against the defendants and proceeded 
to execute that decree under the provisions of 
O. XXI, r. 58, On the 21st of June 1919 a peti- 
tion of satisfaction was filed in the Executing 
Courh apparently under the provisions of 
O. XXI, r. 2, in which it was stated that the 
whole of the money due by the defendants to 
the plaintiffs upon the decree of the 10th of 
May 1919 was paid to Bhuban Gope. On 
the 14th of August 1919, the plaintiffs pro- 
ceeded to execute their decree of the 10th of 
May 1919. ‘It was brought to the notice of 
the Court that there was a petition of satis- 
faction and the Court came to the conclusion 
that the plaintiffs’ decree had been satisfied 
and dismissed the execution case. On the 
llth of May 1920, the suit out of which the 
present appeal has arisen was instituted by 
the plaintiffs as against their judgment-debtors, ` 
defendants Nos. 1 to 8, as also against Bhuban 
Gope. They stated in their plainte all the 
relevant facts in connection with the case 
and asserted that there was a fraudulent con- 
spiracy between their judgment-debtors and 
Bhuban Gope as a consequence of which they 
have suffered damages to the extent of 
Rs. 676-10-11, The Courts below had to 
decide two questions first, whether'the suit was 
barred by the provisions of Section 47 of the 
Civil Procedure Code ; and, secondly, whether 
the conspiracy had been established entitl- 
ing ‘the plaintiffs to the reliefs olaimed 
by them, The Court of first instance 
came to the conclusion that section 47 
did not constitute a bar to the plaintiffs’ 
suit; but held on the evidence that the 
fraudulent conspiracy was not established by 
the plaintiffs ; and, in that view dismissed the 
plaintiffs’ suit as against defendants Nos. 1 
to 8, but decreed the suit as against Bhuban 
Gope. Bhuban Gope did not appeal but the 
plaintiffs appealed to the lower Appellate 
Court, their view being that they should have 
got a decree nob only as against Bhuban Gopes 
but also as against defendants Nos 1 to 8. 
The learned Judge in the Court below came 
to the conelusion that section 47 of the Civil 
Procedure Cods was a complete bar to the 
plaintiffs’ suib, and he expressed an opinion 
that as the plaintiffs’ decree was stillan 
operative decree, the plaintiffs might even ab 
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that stage apply for execution of their decree. 
He declined to go into the question of 
fraud raised by the plaintiffs; and, in the view 
that section 47 constituted a bar bo the plaint- 
ifs’ suit, dismissed the appeal, The plaint- 
iffs then applied to the executing Court 
asking that Court to vacate the order of 
the 8rd of September 1919 under the pro- 
visions of Section 151 of the Code and to 
allow execution of their decree, The Courts 
below, in the exercise of their inherent 
jurisdiction, have recalled the order of the 3rd 
of September 1919 and have allowed execu- 
tion to proceed. The defendants in the suit 
have moved this Court, under the provisions 
of section 115 of the Code. This application 
is Civil Revision No. 283 of 1923. The plaint- 
iffs, dissatisfied with the decree passed by 
the lower Appellate Court, holding that their 
suit is barred under the provisions of section 
147 of the Code, have appealed to this Court 
and the appeal is Second Appeal No. 302 
of 1922, 


The question raised in Civil Revision No. 233 
of 1923 is a short one and may be disposed 
of abonoe, The order of the 8rd of Septem- 
ber 1919 was dated and signed by the Judge. 
That being so, there was no power, in my 
opinion, in the Court in the exercise of its 
inherent jurisdiction to recall that order. 
O. XX, r. 3 is perfectly clear on this point. 
That rule runs as follows: “ The judg- 
ment shall be dated and signed by the Judge 
in open Court at the time of pronouncing it 
and, when once signed, shall not afterwards be 
altered or added to, save as provided by section 
152 or on review”, It has been urged by the 
learned Vakil appearing for the opposite party 
that the Court has inherent power to do 
justico between the parties especially 
where there has been an abuse of the process 
of the Court. In my opinion there is no in- 
herent power in the Court to do that which is 
prohibited by the Code. Order XX, r. 8 con- 
stitutes a distinct prohibition on the part 
of the Court to recall an order except under 
section 152 or on review. In my opinion there 
was no power in the Court to recall the order 
of the 3rd of September 1919. Civil Revision 
No. 233 of 1923 must accordingly be allowed 
and the orders of the Courts below must be 
set aside, The petitioners are entitled to 
their costs, Hearing fee two gold moburs, 


I now come to the appeal, In my opinion the 
decision of the learned Judge is erroneous and 
ought to be set aside. There is no challenge in 
this suit upon the order of the 3rd of Septem- 
ber 1919 and asa matter of fact no challenge 
could possibly be thrown on that order, 
Bhuban Gopa had undoubtedly attached fhe 
decree obtained by the plaintiffs as against 
the defendants. They were entitled to 
proceed under the provisions of O., XXI, 
r. 53 of the Code and they did proceed 
under the provisions of that order, In my 
opinion there was nothing to prohibit the 
adjustinent between them oub of Court. It 
was stated in the Executing Court that the 
matter had been adjusted between them. That 
being so there was no option in the Court bub 
to pass the order which it did on the 21st of 
June 1919. It was suggested to us by the 
learned Vakil appearing for the appellants 
that there is a distinct prohibition upon the 
judgment-debtors adjusting the deoree out of 
Court and he relied upon O.XXI, r. 53, clause 
(6) of the Code. In my opinion the argument 
is unsustainable. R, 53 provides that, when 
a decree-holder attaches a decree obtained by 
his judgment-debtor against a third party, 
the attachment shall be made by a notice 
by the Court which passed the decree 
sought fo be executed to the holder of the 
decree sought to be attached prohibiting him 
from transferring it or charging the same in 
any way. This is the notica upon the holder 
of the decree sought to be attached ; and after 
receiving the notice, it is impossible for the 
holder of the decree sought to be attached to 
transfer or charge the decree in any way. 
In the case before us the holders of the decree 
sought to be attached are the plaintiffs. Para- 
graph 6 authorizes the Court to give notice of 
the attachment of the decree to the judgment. 
debtor bound by the decree attached and it 
provides that “No payment or adjustment of 
the attached decree made by the judgment- 
debtor in contravention of such order after 
receipt ofmotice thereof either through the 
Court or otherwise, shall be recognized by 
any Court so lofg as the attachment remains 
in force.” The object of paragraph 6 is to 
prevent any adjustment of the decree between 
the holder of the decree sought to be attached 
and the judgment-debtor to the gprejudice of 
the holder of the decree sought to be execut- 
ed. Now the holders of the decree sought to 
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be attached in this case, as Ishave mentioned, 
are the plaintiffs and the judgment-debtors 
are defendants Nos. 1 to 8; and clause (6) of 
O. XXI, r. 53 would only prevent an 
adjustment of the decree as between the 
plaintiffs and defendants Nos. 1 to8 to the 
prejudice of Bhuban Gope whois the holder 
of the decree sought to be executed. That 
being so, paragraph 6 does not assist the argu- 
ment of the learned Vakil for the appellants. 
In my opinion, the decree obtained by the 
plaintiffs as against defendants Nos, 1 to 8 
having been attached by Bhuban Gope and that 
decree having been pub into execution by 
Bhuban Gope there was no option in the 
Executing Court but to pass the order which 
it did on the 21st of June 1919, 


How then does the matter stand ? Obvious- 
ly the question now raised by the plaintiffs 
could not have been agitated in a proceeding 
under the provisions of section 47 of the Code, 
The plaintiffs’ cause of action is that his de- 
cree has been satisfied by reason of a fraudu- 
lent conspiracy between defendants Nos, 1 to 
Band Bhuban Gope. This obviously is a 
matter which could not have been agitated 
under the provisions of section 47 of the 
Code. In my opinion, provided the plaintiffs 
establish that there was a conspiracy between 
defendants Nos. 1 to 8 and Bhuban Gope, they 
are entitled to succeed in the action. The 
learned Judge in the Court below has not ex- 
pressed any opinion on the question of fact 
raised by the plaintiffs in the plaint. Obvious- 
ly wecannot express. any opinion on this 
question because this question must, in my 
opinion, be decided by the learned Judge. 

In my opinion the decision of the learned 
Judge is erroneous and ought to be set aside. 
1 allow the appeal, set aside the decrea passed 
by the Court below and remand the case to 
that Court for decision according to law. The 
appellants are entitled to the costs of this ap- 
peal. The costs incurred in the Court below 
will abide the result and will be disposed of 
by the learned Judge. 

Ross, J,—I agree. . 

P. D. Appeal allowed. 

N.H, 


MADRAS HIGH COURT, 


SECOND CIVIL APPEAL No, 937 oF 1921 AND 
Orv REVISION PETITION No, 612 oF 1921. 


February 6, 1994, 


Present:—Mr, Justico Venkatasubba Bao. 


ING, A. No, 937 oF 1921, 


NIDADAVOLU ACHUTAM AND oTHERg— 
DEFENDANTS—APPELUANTS 


VETSUS 
VEERINA SURAYYA—Pramntire— 
RESPONDENT, 


INO, R, P, No, 612 oF 1991, 


NIDADAVOLU ACHUTARAMAYYA— 
AND ANOTHER—DEFENDANTS—-PETITIONERS 


versus 
NAVVAJI AND ANOTHER~PLAINTIFFS— 
RESPONDENTS. 


Pleadings—Niw case in Appeal—Hindu joint fami- 
ly—Father and sonia Suit yi recovery of money—~ 
Actual partition, plea of—Separation in eye of law, 
whether may be pleaded in appeal. 


Where, in a oreditors’s suit for recovery of money 
against @ Hindu father and sons in respect of certain 
business debts, a plea of the sons of an actual out 
and out partition before suit between the father and 
themselves is negatived, itis not open tothom in 
appeal to set up a fresh once of division of status on 
the basis of a notice by one of the sons to the father. 
[p. 908, col. 1.] ‘ 


Second appeal against the deoree of the 
Court of the Additional Subordinate Judge, 
Rajahmundry, in A. S. No. 7 of 1921 (A. 8S. 
No, 294 of 1920, on the file of the District 
Court, Godavari) preferred against the deere 
of the Court of the Principal Districs Munsif, 
Rajahmundry, in O. 5, No. 316 of 1919, 

Petition under section 115 of Act V of 1908 
and section 107 of the Government of India 
Act praying the High Court to revise the 
decree of the Court of the Additional Sub- 
ordinate Judge of Rajahmundry, in A. S. 
No. 81 of 1921 (A. S. No. 848 of 1920, on the 
file of the District Court of Godavari) prefer- 
red against the decree of the Court of the 
Principal District Munsif of Rajahmundry, in 
O. 5. No. 222 af 1919. 
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Mr. T, M. Krishnaswamy Aiyar, for the 
Appellants, 


Messrs. G. Lakshmanna and A. Satyanara- 
yana, for the Respondents, 


JUDGMENT .—This appeal arises out 
of a suit instituted for the recovery of a 
certain sum of money from the Ist defend- 
ant and defendants Nos, 2 to 4 who are his 
sons, The 1st defendant carried on busi- 
ness in brass utensils andin the course of 
thaf business, became indebted to the plaint- 
if. Tha debt was disputed by the lst defend- 
ant, bub the first Court found that his plea 
was false, Defendants Nos. 2 to 4 pleaded that 
before suit there was an out and out division 
between their father, the 1st defendant and 
themselves, The learned District Munsif held 
in favour of the partition. In consequence of 
that finding, he dismissed the suit against the 
the sone giving effect to the rule enunciated in 
Peda Venkanna v. Srinivasa Deekshatulw (1). 
The learned Subordinate Judge on appeal dis- 
agreed with the District Munsif and found that 
there was in fact no partition, If was argued 
on behalf of defendants Nos. 2 to 4 that 
there was at any rate a division in status, and 
to prove it, they relied upon Ex. I, a notice 
which was sent by the 2nd defendant to the 
1st defendant. The Lower Appellate Court 
did, I think, give a finding that there was no 
bona fide severance at all effected. But I am 
not going to base my decision upon that cir- 
cumstance alone. Defendants Nos. 2 fio 4 did 
not plead a division in status, and I do not 
think that, in a case of this nature, they should 
be permitted to advance that plea for the first 
fime in appeal. The claim was obviously a 
just claim as the debt was inourred in the 
course of trade and it was not tainted with 
illegality or immorality and nevertheless the 
defendants might rely on any legal defence if 
it had been properly pleaded and thus defeat 
the claim. But when the plea specifically set 
up was found to be false, they should not 
be permitted in the circumstances to put 
forward in appeal a case nob suggested 
in the written statement nor even at the 
trial. The difficulty that may arise by 
the new plea being permitted to be advanced 


(1) 48 Ind. Cas. 926; 41 M. 186; 22 M. L T. 


$44: 838 M. L. J. 519; 6 L. W. 649; (1918) M. W. 
N. 55. 
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will become apparent by a perusal of the 
notice Hx. I. One of the questions that may 
arise is, was Ex. I intended to be given on 
behalf of the 2nd defendant alone or on be- 
half of the 2nd defendant and his minor 
brothers ? Secondly, if it was intended to be 
also on behalf of the minor brothers, would it 
be operative so far as the shares of the 
minors are concerned? Then a question of fact 
may arise, was the severance in status effeat- 
ed bona fide or was the object to defraud the 
plaintiff and other creditors ? These are con- 
siderations which would become relevant if 
the plea of division in status should be admit- 
ted. The defence taken by the defendants 
Nos. 2 to 4 having been found to be false, the 
plaintiff must have a deores. I, therefore, con- 
firm the decision of the Subordinate Judge and 
dismiss the Sécond Appeal with costs. 


It follows that C. R. P. No. 612 of 1921 is 
also dismissed but, in the circumstances, 
without costs, 

Appeal and 
petition dismissed, 


vV. N. V. 
N. BH. 


NAGPUR JUDICIAL 
COMMISSIONER'S COURT. 


CIVIL REVISION No, 204-B or 1923, 
February 22, 1924. 
Present :—Mr. Kinkhede, A. J. C. 


VITHAL SINGH-~~APPLICANT 
VeETSUS 


AGARCHAND AND OTHERS—wNon- 
APPLICANTS, 


Civil Procedure Code (Act V of 1908), s. 115, O. XXL, 
r: 99, scope of Application toset aside auction salem 
Interest of applicang not disclosed Dismissal of appli- 
cation, whether justi fied—Revision—Other remedy opsi 
High Court, powers of. 


The plain meaning of the wording of r. 89 of O. 21 
of Civil Prosedure Coda is that the right to apply to 
have the sale set aside on making a depesit is exarcis- 
abla by a person, who has acquired an interest in the 


property before tha date of sale. The rule does not 
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say that no suoh application shall be entertained 
unless it discloses the nature of the interest whioh 
entitles the applicant to make the application. If 
the application therefore omits to disclose the inter- 
est, it is mot such an omission as could prevent the 
Court from calling upon the applicant to disclose 
facts a which he bases his right to apply. [p. 908, 
col. 1. 


Though section 115 of the Civil Procedure Code, 


prohibits revision in oases in which an appeal lies, 
aod revisions should not be granted ordinarily where 
some other remedy has been provided, still, as the 
exercise of the power of revisions is disorebionary, it 
must be adapted to the ciroumstanoess of each parti- 
cular cage. There are cates in which justica requires 
interference in revision even though another remedy 
is open to an aggrieved party. [p. 905, cols. 1 & 2.) 


Nilkanth v. Ksubat, 63 Ind. Oas. 46, ralied on. 


Revision against the order of the Munsif, 
Jalgaon, dated the 10th October 1923, in Mis- 
cellaneous Judicial case No. 52 of 1928, 


Mr. M, B. Niyogi, for the Applicant. 


Messrs. A. V. Khare and W. R, Puranik, 
for the Non-Applioants. 


ORDER, —This is a typical instance of bow 
the ends of justice can be defeated by resort- 
ing to techicalities of procedure and how the 
interests of judgment-debtors are jeopardised 
by their ignorance of their legal rights and by 
their failure to take the right step in the right 
direction and at the right time. The facts are 
sufficiently olear from the order under revi- 
sion and need not be recapitulated here. One 
Motiram, who was a lessee of the fields put to 
` auction on 4th July 1928, made an application 
accompanied by deposit of full amount of the 
decree, plus 5 per conb. commission payable 
to the auction-purchaser, and prayed that the 
auction be set aside. He mentioned in the 
application that he was making the deposit 
on behalf of the judgment-debtor. Apparently 
his application was one under O. XXI, r. 89, 
of the Civil Procedure Code. He, however, 
omitted to mention in his petition that he 
was a person holding an interest in the 
property sold by virtue of a title acquired 
before such sale, This omission is at the 
root of all the evil which has put the 
judgment-debtor to a loss. This applica- 
tion bears an order to Naib Nazir to receive 
the deposit*for payment to plaintiff under the 
initials of the Munsif, which is dated 4th 
July 1928. The 14th July 1923 was fixed as 
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the date for confirmation of the sale. On that 
day neither the judgment-debtor nor his lessee 
Motiram nor the auction-purchaser appeared 
in Court. Consequently the Court had not 
the means of ascertaining the capacity in 
which Motiram made the deposit and applied 
for setting aside the sale. The Court, there- 
fore, proceeded to dismiss the application in 
the absence of Motiram, after recording, in 
the order-sheet, that the application did not 
mention, either, the authority under which, 
or, the interest in virtue of which, Motiram 
made the application. The sale was accord- 
ingly confirmed under O., XXI, r. 92 of the 
Civil Procedure Code. Motiram, therefore, 
made an application on 19th July 1993, 
Mr. Shekdar, who was acting as the pleader for 
the judgment-debtor also signed the application 
but that application was summarily disposed 
of on 15th August 1923, It was framed as an 
application under section 151 of the Civil 
Procedure Code. On 20th August 1923 a joint 
petition was made by the judgment-debtor and 
Motiram for setting aside 'the previous orders 
confirming the sale, and’ for reviewing the 
orders rejecting the petitions. In this petition 
it was stated that Motiram made the deposit 
and the application, dated 4th July 1993 
in his capacity of a Tessee of the judgment- 
debtor in order to protect his interest as 
such lessee. An inquiry into the facts 


was also prayed for. This application 
was strenuously opposed by the other 
party. The Court, therefore, after bear- 


ing all the parties passed orders on 10th 
October 1923 refusing to reconsider the 
orders already passed and to set aside 
the gale. It is against this order, dated 
10th October 1923, that the judgment-debtor 
has filed this revision, and, as against 
the order dated 25th August 1923, Motiram 
has filed Civil Revision No. 205-B of 19923, 
Both the applications have been heard together 
and this order will govern both of them. 

It is argued before me that I should not 
entertain these revisions as the applicants 
have omitted to avail themselves of the re- 
medy of appeal as provided by O. XLII, 
r.1 (j) of the Civil Procedure Code, and 
further because the applicants were negli- 
gent in the assertion of their rights and 
cannot fake shelter under the plea of 
ignorance of law and procedure. I would 
certainly have upheld this contention had 
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it not been for the fact, that grave in- 
justice has been done to the defendant, 
Vithalsing in the matter of confirming the 
sale, even though the Court had accepted a 
deposit of the decretal amount on 4th July 
1928, and that the Court declined to investigate 
into the causes which led to the mistake or 
omission in drawing up the first petition dated 
4th July 1923. I think that the plain mean- 
ing of the wording of 1. 89 of O. XXI of Civil 
Procedure Code is that the right to apply to 
have the sale set asideon making a deposit is 
exercisable by a person, who has acquired an 
interest in the property before the date of 
gale, The rule does not say that no such 
application shall be entertained unless it dis- 
closes the nature of the interest which entit- 
les the applicant to make the application. If 
the application therefore, omits tio disclose, the 
interest, ib is not such an omission as could 
prevent the Court from calling upon the ap- 
plicant to disclose facts on which he bases 
his right to apply. I think, therefore, that 
applying the analogy of a plaini which is de- 
fective in some particulars, to this applica- 
tion, the Court ought to have ordered 
it to be amended and not rejected it in 
the manner done by it on 14th July 1923. 
When, on 19th July 1993 the Court’s 
inherent jurisdiction was invoked the Court 
ought to have at least examined Motiram 
with a view to ascertain from him how 
far his application, dated 4th July 1928 
fell within the category of the application 
which could be made under O. XXI, 
r. 89 of Clvil Procedure Code. Instead of 
doing so, the Court threw out the application 
on a technical point. The failure to exercise 
its jurisdiction under section 151 of the Civil 
Procedure Code has worked great hardship on 
the judgment-debtor and his lessee, This 
naturally led the judgment-debtor and his 
lessee to again move the Court to reconsider 
its previous orders and to hold an investiga- 
tion. But even then the Court was slow to 
permit, the omision to be supplied, or, the 
mistake corrected. Iam, therefore, of opinion 
that following the precedent of Nilkanth v. 
Kasubai (1) (Civil Revision No. 41 of 1920) 
which lays down that though section 115 of the 
Civil Procedure Code prohibits ‘revision in 
cases in which an appeal lies, and revisions 


(1) 68 Ind. Cas. 46. 
10—114 
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should not be granted ordinarily where some 
other remedy has been provided, still, as the ex- 
ercise of the power of revision is discretionary, 
it must be adapted to the circumstances of each 
particular case and that I must interfere — 
where necessary. There are cases in which 
justice requires interference in revision even 
though another remedy is open to an aggriev- 
ed party ; much more so would the ends of 
justice nacessitate such interference where no 
other remedy is available to the judgment- 
debtor in view of the express prohibi- 
tion contained in Sub-rule 8 of r. 92, 
of O. XXI of (Civil Procedure Code) as 
is the case here, as held in Gajrajmat 
Teorain v. Saiyid Akbar Husain (2) 
I, therefore, set aside the orders dated 10th 
October 1923 and 15th August 1923 res- 
pectively and direct the lower Court to enquire 
into the allegations, and dispose of the appli- 
cations dated 4th July 1923, 19th July 1923, 
and 20th August 1928 according to law. The 
latter two applications may be treated as sup- 
plying the defects that may be existing in 
the main position dated 4th July 1923. The 
auction purchaser as also the decree-holder 
should be given opportunity to answer the 
allogations of the applicants. If the Court 
finds, after full investigation, that Motiram 
was, at the date of his application, a lessee 
whose interest as such lessee was created 
prior to the date of auction sale, the sale will 
have to be set aside, and the case struck off as 
fully satisfied by virtue of the deposit 
made into Court. The subsequent applications 
dated 19th July 1923 and 20th August 1923 
not being made within 30 days of the date of 
sale would not by themselves help the judg- 
ment-debtor to have the sale set aside under 
O. XXI, r. 89, Civil Procedure Code. There 
is, however, nothing fo prevent, the Court 
from treating them as applications for 
recording and certifying the payment under 
O. XXI r. 1, Civil Procedure Code, of 
money due under the decree already deposit- 
ed into Court on 4th July 1923 and the 
applicants from asking the Court to set 
aside the order*confirming the sale as having 
been passed without jurisdiction, on the 
ground that the decree was satisfied, and 


(2) 29A. 196 ; 2 M. L. T. 47 ; 9 Rpm. D. R. 88; 
17M. L. J. 112 ; 50. L. J. 1988; 11 0. W. N. 893 (P. 
C.). 
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consequently the very foundation of the 
power of the executing Court to confirm the 
sale had disappeared, as heldin Nilkanth v. 
Yeshwant (3), With these remarks I allow the 
applications and remand the case for decision 
according to law. I allow Bs. 20 as pleader’s 
fee in each case. 


N. N. Revision allowed. 


(8) 65 Ind. Oas. 881 ;: 18 N. D. R. 184 (1922) A. I. 
R. (N.) 248, 


' PATNA HIGH COURT. 


MISCELLANEOUS Orvin APPEAL No, 62 
oF 1921. 


March 10, 1921, 
Present :—Mr. Justice Jwala Prasad, 


MULLIK MOKHTAR AHMED— 
APPELLANT 


Versus 


MUSAMMAT BIBI RAHIMUNNISA 
BEGUM---RESPONDENT. 


Court-Fees Act (VII of 1887) s,6—Appeal against 
mesne profits—Advalorem Courtfee paid in main 
appeal—Court-fee payable. 

Ad valorem Court fee is payable in an appeal 
against the amount of mesne profita fixed in excou- 
tion proceedings even though the appellant haa 
already paid Ad valorem Court-fea in an appeal in 
the main case which has been decided against him. 
[p. 906, col. 2 & p. 907, col, 1] 


Mr, Hasan Jan for the Appellant — 


ORDER-This is an appeal from an order 
passed in execution after overruling the objec- 
tions of the Judgment-debtor under section 47 
of the Code of Civil Procedure, The appellant 
has paid Rs. 2 on the memorandum of appeal, 
whereas according to the Stamp Reporter he 
ought to pay Rs. 195 more galoulated on the 
amount involved in this appeal, The appel- 
lant disputes the correctness of the amount 
fixed by the Court below as due under the de- 
cree sought to be executed. He objects to the 
payment of the additional sum demanded by 
the Stamp Reporter and the matter has, there- 


fore, been referred to me as Taxing Judge 
under section 5 of the Court-Fees Act, 


The appellant questions the liability to pay 
the additional Court fee on two grounds: (1) 
that he had already paid in Miscellaneous Ap- 
peal No, 241 of 1920 a Court-fee of Rs. 215 
caleulated on Rs. 3,762-6-0, the amount of 
interest which was objected to by him in that 
appeal, and (3) that it being a Miscellaneous 
Appeal from an order under Section 47 of the 
Code of Civil Procedure a Court-fee of Rs. 2 is 
sufficient in accordance with the Government 
of India Notification No, 4344 5, R. dated the 
6th October 1893. 


As to tho first, the matter was complicated 
in argument by reference to the decision of 
the Taxing Judge in First Appeal No. 117 of 
117 and the case reported in Kanchan Man- 
dar v. Kamala Prosad Chowdhury (1) which 
was followed in the former case. None of these 
cases seem to apply to the present case inas- 
much as the Miscellaneous Appeal No, 241 of 
1920 has been disposed of and is no longer 
pending. Whatever relief the appellant claim- 
ad in that appeal has been set at rest by the 
decision therein. He now wants a fresh 
decision arising out of the judgment of the 
Court below. He cannot possibly contend 
that the decision of this Court with respect to 
the amount of interest involved therein opera- 
tos as res judicata with regard to the same 
amount in the present case, for then his appeal 
will be incompetent. In respect of that 
decision he contends in the present appeal that 
the Court below is wrong in fixing the amount 
due under the decree. He, therefore, questions 
inthe present appeal the correctness of the 
decision of the Court below as regards the said 
amount and to that extent he must pay the 
Gourt-fee. He wants another decision of the 
Court. The time of the Court spent in the 
former appeal is now long passed and, there- 
fore, the appellant is liable to pay the Court-fee 
now demanded of him in order to enable him 
to invoke the assistance of the'Court to adjudi- 
cate upon the dispute raised by him in the 
present appeal, 

As to the second objection, it is sufficient 
to refer to the Government of India Notific- 
ation No. 4344 8. R., dated the 6th October 
1893, relied upon by the appellant, in order 


(1) 15 Ind. Oss, 572 ; 16 C. L. J. 564. 


Vou, 19) 
ZAITUN SHAIKH v, KOMMAL 


‘to show that it has no application to the case 
of mesne profits or interest fixed in execution 
proceedings and an appeal from an order fixing 
the amount of interest or mesne profits must 
bear Ad valorem Court-fee. The matter has 
been seb at rest by the decision of this Court 
in Tarapada Mitra y. Jagadamba Kumari (2). 


The question referred to me by the Taxing 
Officer is “whether the appellant is absolved 
from payment of Court fee of Rs, 195 on this 
appeal by reason of his payment of the Court- 
fee,of Rs. 215 in Miscellaneous Appeal No. 
941 of 1920, decided on the 16th December 
1920.” I would answer this question in the 
negative and hold that the appellant is liable 
to pay the additional Court-fee demanded, 


N. H. Reference answered in the negative, 


(2) 62 Ind, Oas. 802; 6 P. L. J. 285. 


ALLAHABAD HIGH COURT 
SECOND CIVIL APPEAL No, 1516 oF 1922 
February 28, 1924. 

Present :—Mr, Justice Mukerji. 


mst, ZAITUN AND ANOTHER —DEFENDANTS 
APPELLANTS 
versus 


SHAIKH KOMMAL AND ANOTHER— 
PLAINTIFFS AND DEFENDANTS— 
RESPONDENTS. 


Mohammadan Law—Shia Law—Females—Mar- 
riage— Majortty— Puberty. 


Under the Shia Mobammadan law a female is 
considered to have attained majority for the purpose 
of giving consent to marriage on attaining puberty 
and in the absence offavidence the age has to be 
considered. [p. 908, col, 1.] 


Second Appeal from the deeree of Subordi- 
nate Judge, Jaunpur, dated the 26th September 
1922, 

Mr. J. M. Banerji, for the Appellants. 

Mr. 5, A. Haider, for the Respondents. 

JUDGMENT .—This appeal arises out of 


a suit for restitution of conjugal rights. The 
respondent No. 1 was the plaintiff in the Court 
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of first instance and the defendants were three; 
the defendant No. 1 Musammat Zaitun was 
the alleged wife, the defendant No, 2 her pa- 
ternal uncle and the defendant No. 3 her pa- 
ternal grandfather. The father of the girl is 
dead. The plaintiffs’ case was that he marri- 
ed the girl on the 21st of September 1918, and 
went away to Calcutta, On coming back, he 
wanted that his wife should come and live 
with him but her uncle and grandfather pre- 
vented her from coming to him. 


The uncle of the girl did not enter appear- 
ance. The defendant No. 1 was deseribed in 
the plaint as a major and her age was given as 
19 years, It wasobjected toon her behalf 
that,she was a minor and -thereupon, the 
plaintiff obtained the appointment of her 
grandfather as her guardian for this suit, 
Two written statements wore filed, one 
on behalf of the defendant No. 1 and the 
other on behalf of her grandfather. In both 
the written statements it was denied that 
there was any marriage andit was further 
stated that the plaintiff was in collusion with 
the girl’s uncle who wanted that the girl 
should marry the plaintiff, The Court of 
first instance dismissed fhe suit holding that 
the marriage had not been proved. 


There was an appeal and it was heard by 
the learned Subordinate Judge of Jaunpur. 
It appears that evidence was led on behalf of 
the plaintiff to show that, the girl also had 
consented to the marriage, besides evidence 
showing that the marriage had taken place 
with 'the consent of her grandfather. The 
learned Subordinate Judge remarked that, in 
most cases, the taking of consent was really a 
matter of form and this formality had been 
gone through, whether or not the consent 
was required under the law. He further 
found that the girl was of 12 years of age at 
the time of the marriage and that, the marriage 
had been performed with the consent of her 
grandfather. He also found that the story of 
the girl having consented to the marriage was 
not established. 


In this Court only one plea has been urged 
and itis this, Under the Shia Law a girl is 
supposed to have attained puberty or majority 
for fhe purpose of marriage, at the age of 9 
and that, therefore, as the finding of the Court 
below was that the girl did not consent to the 
marriage and she was 12, the marriage was 
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invalid, On the question as to whatis the 
Shia Law on the point, two authorities have 
been relied upon, namely, Baillie’s Digest, 
Volume II, page :96 and Tyabji’s Muhamma- 
dan Law, 2nd edition, page 99. 


On behalf of the respondent it has been 
urged that, according to the written state- 
ments of the defendants No. 1 and her 
grandfather she was only 10 at the date 
of the filing of the written statements 
and that, therefore, she must haye been below 
9 at the date of the marriage. Reliance has 
also been placed on the evidence of the Assist- 
ant Surgeon who examined the girl and 
stated that she was 12in Mareh 1922. That 
gentleman, it appears, also said, that the signs 
of puberty were just coming out, The learned 
Counsel for the respondent relies on the state- 
ment of law to be found in Amir Ali’s Muham- 
madan Law page 323, 4th edition, Volume IT. 
There, it is stated that, both among the 
Hanafig and Shias alike, the girls attain 
majority on the completion of 15th year, un- 
less there is any evidence to show that puberty 
has been attained earlier. 


It appears to me that, if is not necessary 
for me to deicide which of the two kinds of 
opinion is the more authoritative on the point, 
It appeara to me that the rule relates to 

* presumption ’ and nothing more, All author- 
ities are agreed that itis really the appear- 
ance of signs of puberty that is the determin- 
ing factor and,in the absence of evidence to 
the contrary, the presumption of law has to be 
given effect to. In Baillie’s Digest the foot- 
note says “ Puberty is established by natural 
signs, which it is unnecessary fo mention, or 
by ago, which is fifteen years in males, and 
nine in females.” As I have said, the deter- 
mining factor is puberty and in the absence 
of evidence, the age has to be considered, 
The Assistant Surgeon found in 1922 that, 
the signs of puberty were just appearing. 
This would clearly mean that three years 
earlier the girl had not attained puberty. 
This is something which is very very definite 
and can be acicd upon. There is no finding 
by the learned Subordinate Judge that, the 
girl had or not attained puberty. It is open 
to me to come to a conclusion on the point, 
on evidence, under section 103 of the Code of 
Civil Procedure. When you have got a solid 
facb no question of presumption arises. It 


follows that Musammat Zaitam had nob 
attained puberty when she was married and, 
therefore, the question of her consent was 
mmaterial. 


I hold that the marriage is valid according 
to Shia Law. ‘The appeal, therefore, fails and 
is hereby dismissed with costs which will 
include Counsel’s fee on the higher seale. 


N. H. Appeal dismissed. 


PATNA HIGH COURT. 
SECOND CIVIL APPEAL No. 308 oF 1924, 
April 9, 1924, 


‘Present :—Mr. Justice Das and 
Mr, Justice Ross, 


BABU RAM MANDAR —DgEFENDANT— 
APPELLANT 


versus 


MAHARANI NAWLAKABATI--PLAINTIPF 
RESPONDENT 

Court-Fees Act—VII of (1887) S. 6~Appeal against 
mesne profits-Ad valorem Court-fees already paid in 
main appeal—Court-fee payable. 

Whero the appellant has already paid ad valorem 
Court-fes on mesne profits claimed by the plaintif 
against him in the appeal in the main oase, he is not 
liable to pay ad valorem Court-tee again in an appeal 
against an order ascerlaining and deorsaing ascer- 
tained mesne profita against him. [p. 909, col. 2.] 


Mr, S. K. Mitter, for the Appellant. 
The Government Pleader, for the Respondent. 
JUDGMENT. 


Ross, J.—The facts of this case are these. 
The plaintiff brought a suit for possession and 
mesne profits valuing the land at Rs 775 and 
the mesne profits at Rs, 4,696-8-3. The suit was 
decreed for possession and it was directed that 
the amount of mesne profits should be ascer- 
tained, Against. this decree an appeal was 
made to the High Court on whieh full Court- 
fee was paid. That appeal was dismissed, 
Then the mesne profits were ascertained to be 
Rs. 1,604-10-3, The defendant appealled against 
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that decree to the District Judge and has 
preferred a second appeal to the High Court. 


The Stamp Reporter is of opinion that the 
memorandum of the appeal to the District 
Judge, which bore a Court-fee of 8 annas was 
under-stamped and should have been stamped 
with a Court-fee of Rs, 130. 


The question is whether that opinion is 
correct, 


The learned Counsel for the appellant con- 
fends that full Court fee on the claim for 
mesne profits had already been paid and that 
he should not be required to pay again. He 
relies on the decision in Kanchan Mandar v. 
Kamala Prosad Chowdhury (1) where the 
facts were similar to the facts of the present 
case; and it was decided that the defendant 
could not be called upon to pay Court fees a 
second time. 


The learned Government Pleader refers to 
section 6 of the Court Fees Act and contends 
that on this memorandum of appeal the proper 
Court fee must be paid. But the question for 
decision is whether the Court fee demandable 
has not infact been paid already by the Court 
fee on the original memorandum of appeal ; 
and it was that question which was decided in 
Kanchan Mandal’s case. The ground of the 
decision was that the Court fee had been paid 
and that it should not be paid a second time. 
Section 6, therefore, does not help towards a 
decision. The decison in Kanchan Mandar 
v. Kamala Prosad chowdhury (1), was sought 
to be distinguished on the ground that, in that 
case, the first appeal was still pending before 
the Court when the second appeal was filed‘ 
andd that appears to have been adopted as a 
ground of distinction by the learned Taxing 
Judge in Miscellaneous Appeal No, 62 of 1921, 
Mullik Mukhtar Ahmad v. Musammat Bibi 
Rahimunmsa Begum, decided on the 10th 
March 1921. Now that was not the ground 
on which the decision in Kanchan Mandar 
y. Kamala Prosad Chowdhury (1), proceeded 
and when itis examined if does not appear 
to be a valid ground of distinction. Whether 
the two appeals are pending simultaneously 
or one has been disposed of before the 
second is filed, cannot, in my opinion, 
make any difference. If, as has been sug- 


(1) 15 Ind, Cas, 572; 16 C. L. J. 564, 


gested, the Court fee is paid for the Court’s 
time, then the time of the Covrt must 
be devoted to the question, whether the 
two cases are heard at the same time or 
one after the other. The amount of mesne 
profits is a separate question which must be 
separately dealt with, and it can make no 
difference whether the question of the amount 
of mesne profits is debati d at the hearing of 
the main appeal or at-a later date, The 
time of the Court must be devoted to it 
equally in either case. I am unable to 
find any valid ground of distinction between 
the facts in the present case and the facts in 
Kanchan Mandar v. Kamala Prosad Chow- 
dhury (1). The appellant had paid the Court fee, 
and in fact more than the Court fee, payable 
on the amount of the decree for mesne prfits 
against which he appeals, and I can see no 
reason why he should be required to pay 
aguin, When he first appealed, the amount 
of mesne profits had not been ascertained but 
had only been only been ordered to be aseer- 


. tained. The fee was paid on the amount at 


which the plaintiff estimated the mesne 
profits. This turns oub to be much more than 
the mesne profits actually awarded. There- 
fore, the appellant has really paid more than 
the decree that has now been made against 
him would have necessitated. 


There is a further reason against requiring 
the appellant to pay an additional Court fee on 
the memorandum of appeal before the District 
Judge. That appeal was incompetent. The 
District Judge had no jurisdiction ; the appeal 
lay to the High ‘Court. The memorandum of 
appeal ought to haye been returned to the 
appellant by the District Judge, and if he had 
done so, the appellant would have been able to 
file the appeal here on the same Court fee, In 
my opinion, therefore, no further Court fee 
should be required from the appellant, 


The appellant is entitled to the costs of this 
hearing : bearing fee two gold mohurs, 


Das, J.—-I agree. 
N, H. . 
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MADRAS HIGH COURT. 


CIVIL MISOELLANEOUS PETITION No, 3033 
oF 1923. 


Desember 13, 1923, 


Present :—Sir Walter Salis Schwabe, K. C., 
Chief Justice, and Mr, Justico Ramesam. 


THE OFFICIAL ASSIGNER OF MADRAS 
AND ANOTHER—PETITIONERS 


versus - 


THE OFFICIAL ASSIGNEE OF 
RANGOON—RESPONDENT, 


Presidency Towns Insolvency Act (IIL of 1909), ss. 7, 
36—Official dsstgnes, fraudulent transfer by—Insol- 
vency Court, power of, to order reconveyance. 


An Insolvency Court has, under sections 7 and 
86 of the Presidency Towns Insolvenoy Aot, power 
to order the purchaser of the insolvent’s property by 
means of a fraudulent conveyance from the Official 
Assignee to reconvey and revert ina substituted 
Assignee the property so fraudulently acquired. 
[p. 910, ool. 2.) 

Inre Motion Mark v. Davis, (1874) 9 Ch. App. 192 
at p. 210; 48 L. J. B. K. 69; 29 D, T. 7657; 22 W. R, 
225, followed, 


Petition praying that in the circumstances 
stated therein the High Court will be pleased 
to issue an order directing that O. 5, Appeal 
No. 27 of 1918 preferred to the High Court, 
Appellate Jurisdiction against the judgment 
and order of the Honourable Mr. Justice 
Bakewell, dated 23rd April 1918 made in I. P. 
No. 83 of 1917, on the file of the High Court 
in its insolvency Jurisdiction may be revived 
and reheard, (2) that the agreement to sell 
and the sale-deed executed by the Official 
Assignee of Rangoon, the respondent herein 
in favour of M. Guruswamy Naidu, be ad- 
judged as void, and that M. Guruswami Naidu 
be directed to deliver up the sale-deed, dated 
29th May 19 9,'duly cancelled and to deliver 
possession of the properties to the Official 
Assignee of Madras, the 1st petitioner herein. 

Messrs. G. Krishnaswamy Aiyar and R. 
Swaminatha Aiyar, for the Petitioners. 

Messrs. T. R. Venkatarama Sastry, D. S. 
Veeraraghava Aiyar and K, S. Sankara diyar, 
for the Respondent. 


ORDER. 


Schwabe, C. J.—This is an application 
to review and rehear O. 5. A, Nos. 27 and 28 
of 1918 and further fo declare that the agree- 
ment fo sell certain properties of the 
insolvent by the Official Assignee of Rangoon, 
dated the 25th February 1918 and the sale 
of the 29th May 1919 in favour of the 
zemindar of Naikarapathi are void as against 
the creditors. This Court hag in O. M, P, No. 
3082 of 1922 passed orders with the result 
that the insolvency in Madras which shad 
previously been annulled has revived. The 
orders to which O.S. A, Nos. 27 and 28 of 
1918 referred were orders of Bakewell, J., 
refusing in effect to stay the sale of this 
property, and they were passed and confirmed 
by this Court in order that the whole matter 
might go to Rangoon and be decided there as 
the whole insolvency was in effect then 
transferred to Rangoon. Under the circum- 
stances, the right order is that those two 
appeals be revived and that the application 
dated the 14th’ March 1918 be remanded to the 
Insolvenoy Court here at the same time, The 
real question in issue is whether or not this 
sale is voidas against the Official Assignee in 
Insolvency. It is alleged that the properties 
sold were grossly under-valued ; itis alleged 
that the sale is fraudulent and it is alleged 
that the Official Assignee who effected the 
sale himself acted fraudulently in the matter. 
All those matters will be questions to ba 
considered by the Courtthat hears this peti- 
tion. Itis not possible for us to hear and 
determine these matters, because we are 
sitting as an Appellate Court and we have at 
persent no order of fhe Original Court in 
Insovency expressing the views of that Court 
as to whether this sale is good or bad, and 
when sitting as an Appellate Court in Insol- 
venoy we do not as a rule hear matters except 
by way of appeal from the Original Side 
sitting ininsolvency. Now it is argued that 
the Insolvency Court here has no jurisdiction 
to hear and determine this matter and that 
it is necessary that the matter should be de- 
termined by a suit and not on motion in ingol- 
yenoy. I do not agree with that view. I think 
that it has jurisdiction under the combined 
effect of sections 7 and 36 of the Presi- 
dency Towns Insolvency Act; and the rule in 
England, though there has been some diver- 
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gence of opinion on this point there, is to be 
found clearly stated in reference to cases of 
this kind in In re Motion Mark v. Davis (1) 
thus. 


“Tt a Court of Bankruptoy finds property of 
the bankrupt in the hands of a purchaser 
with notice of fraud, fo whom itb has 
come by a fraudlent conveyance from an 
assignee in bankruptcy, it may well hold 
that ih has power to order such purchaser 
to reconvey and revert in a substituted 

eassignee the property so fraudulently ac- 
quired,” 


It will be a saving of costs to everybody 
concerned to refer, except so far ae we have 
disposed of it, this C. M. P. No. 3033 to the 
Insolvency Court. As far as I understand the 
case is quite ready for trial and in fact it was 
proposed to proceed with the matter here to- 
day. It will open to the Judge sitting in 
insolvency to make any order which he may 
think fit as fo the date of the trial or produc- 
tion of documents or anything of that kind, 
The costs of this application will be costs in 
the motion in the Insolvency Court. The 
Official Assignee’s costs of this ©. M. P. 
No. 3038 will, in the first instance, come out 
of the estate, and the rest will follow the 
event in the Insolvency Court, 

No order on the other petitions filed with 
this viz, 1868, 1983, 1943, 2016, 2185 and 
1930 of 1923 without prejudice to any orders 
that may be passed on them on the Original 
Side. 


I sanotion the receipt by fhe Bench Clerk 
who is in charge of this case any remunera- 
tion that the Official Assignee may think pro- 
per for work done by him out of Office hours. 
If all parties agree that they prefer this 
matter tio be determined by a suit on the 
Original Side rather than by garnishee pro- 
ceedings in Insolvency it is open to them to 
apply. 

Ramesam, J.—I agree. 

K. 8. D. 


(1) (1874) 9 Ch. App. 192 at p. 210; 43 Ls J. B. Ke 
69; 29 L. T, 757 ; 233 W. R. 295, 
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NAGPUR JUDICIAL 
COMMISSIONER’S COURT, 


Crvint REVISION No. 207, B oF 1922. 
April 14, 1923. 


Present :— Mr. Prideaux, A. J. ©. 
ANWAR KHAN— APPLICANT 
versus 


YAKUBKHAN AND 2 OTHERS— 
Non- APPLICANTS, 
Civil Procedure Code (Act Y of 1908), s. 115, O. VI 


r,17—Amendment cf plaint — Interlocutory order ~ 
Revision General rule. 


Order VI, r. 17, Civil Procedure Code gives the 
Court groat powers to permit either party to alter or 
amend his pleadings at any stage of the proceedings 
and the matter of amendment is within the disoretion 
of the presiding Judge. [p, 912, col. 2.] 

An order allowing an amendment of plaint is nol, 
therefore, open to revision under section 115 of the 
Givil Procedure Code, [p 912, ool. 2.) 


It is not usual to interfere ig revision with inter- 
locutory orders because though there may ba no im- 
mediate appeal against such orders, a remedy is sup- 
plied by section 105, Civil Procedure Code, which 
provides that such ordera may he made a ground of 
objection in the appeal against the final degree. 
[p. 912, aol. 2.] 


Application for revision of the order of the 
Additional District Judge, Akola, dated the 
16th November 1922, in Civil Smt No 2 of 
1921, 


Dr. Gour and Mr. G. V. Deshmukh, for the 
Applicant. 


Messrs. V. Bose, P.N, Rudra, A. V. Khare 
and M. R. Babde, for the Non-Applicants. 


ORDER,.—This is the sixth application in 
revision made by the applicant Anwar Khan 
during the trial of suit No. 2 of 1921 in the 
Court of the Additional District Judge, Akola. 
The facts are these, As the son of Mahomed 
Khan the brother of Anwar Khan’s father 
Hussain Khan, the plaintiff claimed a half 
share in the property mentioned in Schedules 
A and B attached to the plaint, and asked for 
a declaration that he has that share and wants 
partition of that half share. He also asked 
for payment of Rs. 10, 500 on account of his 
half share ofsprofits of the joint property for 
years prior to:'the institution of the suit, for 
income'falling to his share accruifig from the 
date of suit until delivery of possession, for 
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costs and any other relief the Court deemed 
proper. 

Defendant No. 1 in a written statement dated 
99nd June 1920 pleaded inter alia that without 
prejudice to other defences “ if the Court were 
to hold that the change in the name of the shop 
on the books of 1874 indicates partnership, then 
the capital being nothing but Hussen Khan’s 
concern from 1862 to 1873, this Court be 
pleased to make an account of the capital with 
reasonable interest at annual rates (rests ?) 
and to order payment of the same to defend- 
ant No. 1 before the 
Partnership even if any having been termina- 
ted in 1891 on the death of Hussen Khan, the 
present suit of plaintiff is barred by limita- 
tion. 

This question of partnership is referred to 
in issues Nos. 4, 6,7, 14 and 15. After the case 
had been closed for argument the plaintiff put 
in an application asking for amendment claim- 
ing in the alternative the following reliefs:— 


“1, It should be declared that the plaintiff 
has half share in the several partnership 
concerns of the shop in question which 
was originally styled ‘ Hussen Khan 
Mahammad Khan 'and which was owned 
after the deaths of Husen Khan and 
Mahammad Khan by their heirs, 


“9. The partnership should be declared by 
the Court a8 dissolved on the date to be 
fixed by it, and a receiver should be 
appointed to realise outstanding debts of 
the shop. 


“3, An account should be taken of the 
partnership assets and property, and 
possession of the plaintiff's half share of 
the property should be delivered to him,” 


The lower Court has allowed this amend- 
ment holding that the alternative pleas now 
raised involve merely a matter of construction 
of the facts set outin para. L of the plaint and 
the amendment did not involve the introduc- 
tion of any new allegation of facts. The Court 
held the proposed amendment did not in any 
way change the character of the suit as even 
after the amendment it continues to bea 
suit for plaintiff’s half share in the property. 
It held that under O. VI, r. 17, an amend- 
ment can be allowed at any stage of the suit 
and further the amendment did not work 


estate be divided. ` 


OASES [1924 


injustice to the other side as it was necessary 
to determine the real question in controversy 
between the parties. The amendment was 
granted and against that order the present 
application has been filed. 


A preliminary objection has been raised to 
the hearing of this application. It is contended 
for the non-applicants that a revision can only 
be granted for the reasons enunciated in sec- 
tion 115, Civil Procedure Code, and in the pre- 
sent case the subordinate Court cannot be said 
to have exercised a jurisdiction not vested.in it 
by law or to have failed to exercise a jurisdic- 
tion so vested or to have acted in the exercise 
of its jurisdiction illegally or with material 
irregularity, There seems to be some foree in this 
argument, Order VI, r, 17, gives a Court great 
powers to permit either party to alter or amend 
his pleadings at any stage of the proceed- 
ings and, therefore, the matter of amendment 
is one within fhe discretion of the presiding 
Judge and it cannot be said that the Judge in 
this case exercised jurisdiction not vested 
in him by law or failed to exercise a jurisdic- 
tion so vested, nor canit be justly said 
that in allowing the amendment the Judge 
of the lower Court has acted in the exercise 
of his jurisdiction illegally or with material 
irregularity. 


Another point is, it is not usual to interfere 
in revision in the case of interlocutory orders 
because though there may be no immediate 
appeal against such an order a remedy is 
supplied by section 105, Civil Procedure Code, 
which provides that such orders may be made 
a ground of objection in the appeal against the 
final decree. If this question of partnership 
is decided in favour of the present applicant 
there will be no need in any appeal against the 
final decree to enter into the correctness of 
the amendment. If seems to me that the 
amendment followed what bad already been 
raised in the suit and, therefore, there is 
nothing wrong in allowing it. 


It is further contended for the applicant that 
he should have been given costs up to date if this 
amendment was to be allowed. I cannot see 
the justice of this, He has been given Rs, 40 
for the hearing which the entertainment of 
the application necessitated. The final argu- 
ments in the case: have yet to come and in any 
case the costs of that and the costs that went 
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before would be governed by the result of the 
suit, 

I dismiss this application for revision with 
costs fixing pleader’s fee at Rs. 15. 


G. R. D. Application dismissed, 


PATNA HIGH COURT. 
Skcoonp CIVIL APPEAL No, 271 oF 1994, 
March 27, 1924. 


f Present :—Mr. Justice Das and 
Mr, Justico Ross. 


BASUKI BEHARY PANDEY AND OTHERS— 
APPELLANTS 
Versus 


CHATTER PANDEY AND otHERS— 
RESPONDENTS, 


Court-Fees Act (VII of 1870), s T— Hindu joint 
famtly—Sutt for partition—Court-fee payable. 

A suit for partition of Hindu joint family property 
even where the properties stand in the name of 
different members of the joint family does not 
require ad valorem Court-fea. 


In the case of a Hindu joint family, the possession 
of one member is the possession of all. 
Stamp Refernce, 


ORDER,—We are unable to agree with 
the view taken by the Stamp Reporter, 


The suit was a simple suit for partition and 
so far as the schedule 2 properties are con- 
cerned they stand in the name of the different 
members of the joint family. The Stamp 
Reporter says as follows :—“ But the Courts 
below have concurrently found that the 
schedule 2 properties were acquired in the 
name of various defendants and the lower 
Appellate Court has further found as a fact 
that the schedule 2° properties were shown in 
the names of defendants in the revisional Set- 
blement Record.” That may be so; but the 


Settlement Record does not decide any question . 


of title between the parties, although it does 
show that the properties were in the posses- 
sion of different members of the joint family, 
But it is the case of the plaintiffs in the plaint 
that the family is joint, and it is well settled 
that where the family is joint the possession 
of one is the possession of ali, I know of no 
1 O15 
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authority which entitled the Stamp Reporter 
to determine the question of Court-fees by 
reference to what is afterwards decided by the 
Court. If the plaintiffs’ case is untrue, it must 
fail, but I know of no authority which entitles 
the Court to compel the plaintiff fo pay Court- 
fees, not on the footing of the plaint, but on 
the footing of what is afterwards decided by 
the Court. 

The Stamp Reporter refers fio an order of 
this Court, dated the 2nd May 1923 in F. A, 
64 of 1923, to which I was a party. That 
order doos not support the view presented 
before us by the Stamp Reporter. In that 
case the properties entered in schedule 1 stood 
in the name of the different members of the 
joint family. We came to the conclusion that 
no ad valorem fee was payable in respect 
of the plaintiffs’ claim for those properties, 
So far as schedule 2 properties were concern- 
ed, we came to the conclusion that as those 
properties stood in the name of strangers ib 
was necessary for the plaintiffs to displace the 
apparent title of strangers, and it was, there- 
fore, obligatory on them to pay an ad valor- 
em Court-fee. But in this case so far as 
schedule 2 properties are concerned, they 
stand in the name of the different members 
of the joint family. AsI have said before, 
the possession of member of the joint family 
is the possession of all the members of the 
joint family. 

We hold that correct fee was paid by the 
plaintiffs on the plaint andon the memoran- 
dum of appeal in the Court below. 


P. D. 
N. H. 
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SINDH JUDICIAL COMMISSIONER'S 
COURT. 


Frast CIVIL APPEAL No. 18 oF 1923. 
February 27, 1924, 


Present :—Mr. B. O. Kennedy, A. J. O. 
and Mr, Rupohand Bilaram, A. J. O. 


RALLIARAM SHEWARAM— 
PLAINTIFF——APPELLANT 
Versus 


FIRM OF BUDHUBAM PARMANAND— 
DEFENDANTS—RESPONDENTS, 


Civil Procedure Code, (Act V of 1908) O. I, r. 10, 
Limitation Act (LX of 1908), s8. 19 and 22—Suti by one 
of joint promissecs, maintainability of -—Non-joinder of 
parties—Subsequent joinder by order of Court—Limita~ 
tion Acknowledgment, essentials of. 


It is not compatent to one only of the partners of a 
firm or to one of the joint promissees to maintain a 
suit in respect of a cause of action which has accrued 
to all jointly. 


Dular Chand v. Balram Das, 1 A. 453; 1 Ind. Deo. 
(N. 8.) 811; Imamudin v. Liladhar, 14 A. 524, A. 
W. N. (1892) 104; 7 Ind. Dao. (N. B.) 705, followed. 


A Court may, under O. I, r. 10 of the Code of Civil 
Procedure, add a party necessary to a suit, although 
it may be obliged by section 22 ofthe Limitation Act 
to dismiss the suit after such party has been added. 
That section applies though a party is joined by an 
order of the Court. 


Imamudin v. Liladhar, 14 A. 524 A. W. N. (1892) 
104; 7 Ind. Deo. (N. 8.) 705; Ram Kinker Biswas 
v. Akhil Chandra Chaudhuri, 11 C. W. N. 850; 6 
G. L. J. 242 ; 9M. L. T. 187; 860. 519 (F. B] ), follow- 
ed. 


Qrish Chandar v. Dwarkanath, 24 O. 640;2 Ind. 
Dec. (N. 8.) 1096; Fukera Pashan v. Bibi Azima 
Nissa, 27 O. -540; 4 O. W. N. 469; 14 Ind. Deo. (N. B.) 
355, not followed. 


An acknowledgment under section 19 of the Limit- 
ation Act, must baa conscious admiasion of an existing 
liability in respect of the property or right whioh is 
claimed in the suit and must show an existing jural 
relationship between the parties at the time when the 
admission was made. If an acknowledgment is not 
express it may be by implication but the implication 
must ba a necessary implication so that the soknow- 
ledgment ia clear and unequivocal. 


Dhannur v, Govind, 8 B. 99 at p. 102; 8 Ind. Jur. 
261; 4 Ind. Deo. (N, 8.) 489; Venkataramanayya v. 


Srinivasa Rao, 6 M. 182; 2 Ind. Deo. (N. S.) 406; 

Benode Behari Mookerjes v. Raj Narain Mitter, 80 0. 

689, 7 O. W. N.661; Bibi Sahibzadi v. Syed Mir 

Mahomed, 32 Ind. Oas. 548; 9 8. D. R. 148; Pillip | 
v. Mahomedally, 65 Ind. Oas. 822; 18 8. L. R. 188, 

relied upon. 


Appeal against the judgment and deoree of 
Additional Judicial Commissioner in Suit No. 
656 of 1918, 


Mr. Ishardas Oodharam, for the Appellant. 


Mr. Kalumal Pahlumal, for the Respon- 
dents. 


JUDGMENT. —This is an appeal against 
the decision of Raymond, A. J.C. dismissing 
the plaintiff’s suit as barred by limitation. 


The plaintiff and one Isardas consigned wool 
in partnership for sale through the defendants 
No. 1 as their commission agents, On the 12th 
of August 1918 the plaintiff instituted this 
suit against defendants No. 1 for accounts of 
this wool consignment business and for pay- 
ment to him of his half share therein, without 
impleading Isardas and alleging that defendant 
No, 1 had promised to account to him for his 
half share separately. On the 3rd February 
1922 this Court ordered that Isardas should 
be joined as a necessary party to the suit, and 
subsequently on a plea being taken that at the 
date on which Isardas was so joined the 
plaintiff’s cause of action, if any, was barred 
by limitation non-suited the plaintiff. 


The first point taken in appeal is that Isar- 
das though a proper party was nob a neces- 
sary party to the suit, 


Ib is urged that the defendants No, 1 had 
agreed to render accounts to each partner 
separately. Reliance has been placed on letters 
sent by defendant No. L in which they stated 
that they will settle up the account of profit 
and loss when the account sales are received 
from Europe and pay half of the profit 
to Isardas. There are similar admissions 
contained in other letters. These admis- 
sions, however, do not amount to a pro- 
mise to render the accounts to each partner 
separately : or to render such accounts in res- 
pect of half of each consignment with each 
partner but only a promise to pay half the 
amount of any sum found due to each partner 
on a settlement of accounts made with both of 
them jointly or with their duly authorize 
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agent. The present suit is nota suit for a 
half share of the amount due on a settlement 
of the accounts but for rendition of the ac- 
counts of the agency business, Both the 
plaintiff and Isardas jointly were the principals 
and joint promissees to whom this account was 
to be rendered, To the suit as constituted Isar- 
das was a necessary party before a preliminary 
decree for accounts could be passed by the 
Court. A suit cannob be maintained by one 
only of the partners of a firm or by one of 
the joint promissees in respect of a cause of 
action which has acerued to all jointly Dular 
Chand v. Balram Das (1), Imma-ud-din v. 
Liladhar (2), The suit was liable to be dis- 
missed for his non-joinder and Isardas was or- 
dered to be joined as a necessary and not as a 
proper party to the suit. 


The second point urged is that the joinder 
having been made under O. I, r. 10, Civil Pro- 
cedure Code by order of the Court, the suit 
must be deemed to have been properly institu- 
ted on the date on which the plaint was first 
presented and that the provisions of section 22 
Limitation Act, have no application. There is no 
substance in this contention either. The plea 
of non-joinder was taken by the defendants 
No. 1 at the earliest opportunity. The Court 
could not pass a preliminary decree for ag- 
counts until Isardas was brought on the record. 
The order of the Court which amounts under 
the circumstances, fo nothing more than a per- 
mission to the plaintiff to join him as a party 
cannot confer any better rights on the plaintiff 
than he possessed at the date of such order or 
render the provisions of section 22 Limitation 
Act, inapplicable, In Imam-ud-din v. Lilad- 
har (2), it was held that a Court may 
under section 82 of the old Code sgor- 
responding to O. I, r. 10 add a party necessary 
to a suit, though it may be obliged to dismiss 
the suit after such party has been added. In 
Ram Kinkar Biswas v. Akhil Chandra Chow- 
dhurt (3) a Full Bench of the Calcutta High 
Court held overruling the previous rulings of 
that Court reported in Grish Chunder v. 
Dwarka Nath (4) and Fukera Pasban v. Bibi 


(1) 1A, 453; 1 Ind. Des., (N. 8.) 


(2) 144.624 A.W. N net eh 7 Ind. Deo. 
(N.S.) T05. 

(3) 85 0, 619 ; 110. W. N. 850; BO. D. J. 249; 
QM. L. T. 187. 


(4) 240. 640 ; 12 Ind. Dao, (N.8.) 1096. 


e 

Azima-un-Nissa (5), that a Court acting under 
the 2nd paragraph of section 32 of the old 
Civil Procedure Code makes the order subject 
fo the provisions of section 22 Limitation Act. 
Section 22 Limitation Act, provides that if a 
new plaintiff or defendant is substituted or 
added the suit shall as regards him be deemed 
to have been instituted when he was so made 
& party. 

As regards Isardas the suit must be deemed 
to have been instituted when he was joined 
asa party. Till he was joined, the suit had 
not been properly constituted and there was 
no liability on the defendants No. 1 to account 
to the plaintiff. The suit must be deemed to 
have been instituted against the dofendant 
No. 1, so far as Isardas and ipso facio so far as 
Isar das and the plaintiff are jointly concerned 
when Isardas was brought on the record, 


The learned Counsel has further relied on 
the alleged acknowledgments contained in the 
written statement filed in this suit and certain 
recitals contained in a suit filed by the defen- 
dants No. 1 against Isardas for recovery of 
half of the sum of Rs, 1,641-0-0 credited by the 
defendants No. 1 to Isardas in his account. 


‘The defendant No, 1’s case is that they had 
to render accounts to Isardas alone and not to 
the plaintiff, and that they did render the 
account to Isardas and paid him the whole 
sum due except Rs, 11-6-6. 


Inthe reply to the notice sent by them 
before the institution of this suit they have 
expressly denied their liability to render 
an account to the plaintiff. In the written 
statement filed in this suit again they have 
expressly denied their liability to render an 
account to the plaintiff, and have pleaded 
that the account was as a matter of fact 
settled with Isardas. They contend that so 
far as they were concerned that had to obey 
the instructions of Isardas alone and to render 
accounts to him and assert that “ Isardas had 
settled all accounts and recovered payment of 
all moneys except Rs, 11-6-6,” 


It can not be confended that the writ- 
ten statement ° contains an admission to 
render an account to the plaintiff or to 
the plaintiff and Isardas jointly. An acknow- 
ledgment under section 19, Limitation Act, 


gpl?) 37 O D40; 4 0. W. N. 459 ; 14 Tha, Deo. (NG) 
55. 
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must be a conscious admission’ of the exist- 
ing liability in respect of the property or 
right which is claimed in the suit and must 
show an existing jural relationship between 
the parties ab the time when the admission 
was made. If an acknowledgment is not 
express if maybe by implication but the 
implication must be a necessary implication so 
that the acknowledgment is clear and 
unequivocal Dharma v. Govind (6), Venkata- 
ramanayya v. Srinivasa Rao (7), Benode Behari 
v. Raj Narain (8), Gopalarao Manohar Tambe- 
kar v. Hari Lal Subrai (9), Bibi Sahibzadi v. 
Mir Mahomed (10), Pillip & Co. v. Mahomed 
Ali Hsaji (11). 


Not only is there no conscious admission to 
render an account which is the right claimed 
in this suit buta denial of such right. The 
written statement cannot, therefore, be relied 
on as an acknowledgment. 


Again in the suit filed by the defendant No, 1 
against Isardas they do not admit that they 
have to render any accounts, but aver that 
they had paid Rs, 1,671-14-6 to Isardas on the 
representation that he had authority bo re- 
ceive half of this amount on behalf of the 
plaintiff and sue to recover this amount 
back from him, This again is no admission 
of liability to render an account to the 
plaintiff, 

The learned A, J. O, was rightin holding 
that the defendants No. 1 had not acknow- 
ledged their liability to render an account to 
the plaintiff, 

At the close of the case the plaintiff’s 
Counsel applied to us for permission to amend 
the plaint as one for recovery of his half share 
found due on a settlement of accounts, This 
application is not only made at a very late 
stage of the proceedings but it is made five 
years after the alleged acknowledgment contain- 
ed in the plaint filed by the defendants No. 1 
against Isardas. A suit now filed on this 
acknowledgment would be barred by law. To 
allow this amendment at this stage would be 
to allow the plaintiff to substitute a fresh and 


(6) 8B 99 atp.102; 8 Ind. Jur. 261; 41nd. 
Des. (N. B.) 439. f 
(1) 8M. 182; 2Ind. Deo. (N. S.) 406. 
(8) 800. 699; 70. W. N. 65i. 
(9) 9 Boma R 715. 
(10) 82 ind. Oas. 548 ; 9 S. Li. R. 148. 
(11) 55 Ind. Cas. 822; 18 S. L. R. 188. 


new cause of action against the defendants 
No. 1 after the period of limitation in respect 
of such cause of action has expired and there- 
by cause injustice to the defendant No. 1. 


There are no equities in favour of the plaint- 
if. He wasill advised to institute his suit 
without joining [sardas and to lie on his oars 
though the plea of joinder was expressly rais- 
ed by the defendant No. 1. Such an applica- 
tion can not therefore be permitted. 

This appeal, therefore, fails and is dismissed 
with costs, 


P. B. A. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
FIRST Orvin APPBAL No, 149 oF 1923. 
March 24, 1924. 


Present :—Mr. Justice Daniels and 
Mr. Justice Dalal, 


RAGHUNANDAN PRASAD alkas NAND 
RAM— DECREE -HOLDER— APPELLANT 
versus 
GHULAM ALAUDDIN BEG—Jopoment- 
DEBTOR——DEFENDANT., 

Contract Act (IX of 1872), s. 74, applicability of 
— Execution of decree --Couri executing decree, powers 
of —Interest, whether can be reduced. 


The Court executing the deoreo must take _ the 
deoree as it stands and has no power fo go behind it or 
entertain an objection to the legality of the deores. 


Kalipada Sarkar v, Hari Mohum Dalal, 95 Ind. 
Gag. 856; 440.627; 240. L. J. 875; 21 0 WN. 
1104, followed. 

The tarma of section 74 of the Contract Aob, are not 
applicable to a decree, and the Gourt executing the 
decree cannot grant relief in respaot of interest 
mentioned therein on the ground that it is penal. 


Execution first appeal from the decree of 
the Subordinate Judge of Bareilly, dated the 
8th March 1923, 

Mr. U. S. Bajpai, for the Appellant, 

Mr. N. P. Asthana, for the Respondent, 


JUDGMENT ,—This is an appeal from an 
order passed by the Court of the Subordinate 
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Judgo of Bareilly in execution proceedings. The 
plaintiff decree-holder had brought a suit for 
damages for Bs. 5, 346 for failure on the part 
of the defendant to deliver sugar-cane juice, A 
decree was passed in terms of a compromise 
arrived at between the parties, 
the decree were that the defendant was to pay 
Bs. 2,600 to the plaintiff within one month 
of the date of deoree and on his failure to do 
so he was to be liable to pay simple interest 
at 8 per cent. per mensem from the date of the 
decree. Payment was not made by the judg- 
meritt-debtor within the time stipulated so the 
decree-holder applied for exscution for the 
principal sum of Rs. 2,600 with interest at the 
stipulated rate. The judgmenti-debtor object- 
ed thatthe contract was penal and that he 
should be relieved from the burden thereof, 
The learned Subordinate Judge held that 
though the contract was embodied in a decree 
the executing Court was entitled to interfere 
and granted relief to the judgment-debtor 
by ordering interest to be recovered at the rate 
of 1 per cent. per mensem. 


We are of opinion that the view of law 
taken by the lower Court was not correct. The 
executing Court cannot go behind the deeree. 
As leid down in Kalipada Sarkar v. Hari 
Mohan Dalal(1), the Court executing the decree 
must take the decree as it stands and has no 
power to go behind it or entertain an objection 
to the legality of the decree. The terms of 
section 74 of the Contract Ach are not applic- 
able toa decree, Wo think that the deoree- 
holder is entitled to recover the interest 
at the rate presoribed in the decree. We, 
therefore,set aside:the order of the lower Court, 
decree this appeal and direct execution to take 
place as applied for by the decree-holder. The 
appellant shall receive costs of this Court on 
the higher seale, 


K. S.D. Appeal allowed. 


(1) 85 oer Sa 856 ; 44 0. 627 ; 
210. W.N. 1 


24 0. In J. 875 ; 
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MADRAS HIGH COURT, 
SECOND CIVIL APPEALS Nos, 884 AND 885 
OF 1920. 


September 28, 1923. 


Present :—Mr. Justice Krishnan and 
Mr. Justice Ramesam. 


SECOND APPEAL No, 884 oF 1920. 


VELLAYAN ASARI—DEFENDANT 
~~APPELLANT 
VeETSUS 
SIVAGNANAM ASARI AND OTHERS 
—PLAINTIFFS-—-RESPONDENTS, 


SECOND APPEAL No. 885 oF 1920, 


A. SANKARANARAYANA AIYAR 
—PLAINTIFF-—APPELLANT 
versus 
MUTHURBAMALINGA ASARI ANp orAERS— 
DEFENDANTS—RESPONDENTS, 


Limitation Act (IX of 1908), soh. I, art 11— Attach- 
mont before judgment.—Order Jor sale. laim-petition— 
Limitation. 

An attachment made before judgment assumes the 
character of an attachment in execution when an 
order is passed for the sale of the attached property. 


Arunacheliam Chetiy v. Pertasamt Servat 70 Ind. 
Ogs. 439 ; 44 M. 902 ; (1921 M. W. N. 569; A1 M. L. J. 
252; 141. W. 645, followed., 


Therefore 2 claim-patition arising out of proceedings 
in execution in raspeat of property originally attach- 
ed bafore judgment is governed by Art. 11 of tha 
Limitation Act. 


Yarlagadda Mallikarjuna Prasad Naidu v. Malla- 
palli Virayya,4T Ind. Cas, 1.00; 85 A. L. J, 381; 41 A 
849 ; 24 M, L. T. 184; 8 L. W. 197; (1918) M. W. N. 
699 (F. B.), dissented from. 


Second appeals from the decrees of the 
Court of the Temporary Subordinate Judge of 
Ramnad at Madura in Appeal Suits Nos, 54 
and 55 of 1918 (A. S. Nos, 440 and 441 of 
1918 on the file of the District Court, Ram- 
nad) respectively, preferred against the decrees 
of the Court of the Principal District Munsif 
of Sivaganga in O. 5, Nos. 291 of 1915 and 
579 of 1916, respectively. 


Messrs, K. Rajah Aiyar and V. Rama- 
swamy Iyer, for the Appellant. e 


Mr. Jagannadha Iyer, for the Respondents, 


918 


VELLAYAN ASARI V. SIVAGNANAM ASARI 


s 

JUDGMENT.—In this Second Appeal two 
points have been argued before us. It is 
urged first thatthe Lower Appellate Court 
erred in ifs application of article 120 of the 
Limitation Act to the plaintiff's suit, in so far 
as itis concerned with item I. It applied 
article 120, relying on Yarlagadda Mallikaj- 
una Prasada Naidu v. Matlopalli Virayya (1). 
Since the Lower Appellate Court gave judg- 
ment, the limitation applicable to a claim- 
petition, when the claim isin respect of pro- 
perty originally attached before judgment, has 
been dealt with in Arunachalam Chetty v. 
Periasami Servai (2). According to that decision, 
the attachment originally made before judg- 
ment would assume the character of an 
attachment in execution, certainly when an 
order is passed for the sale of the attached pro- 
perty, possibly also on the date when an aplic- 
ation for execution after decree was made. We 
cannot find in the record any materials for the 
determination of the dates, on which those 
stages in the proceedings were reached. We 
must accordingly call on the Lower Appellate 
Court to submit a finding on the issues. “On 
what date was the sale which took place on 
1st October 1921 ordered ? and, on what date 
was the sale applied for?” “In returningits fnd- 
ings on these issues, the Lower Appellate Court 
will submit the records in connestion with the 
execution of the deoree in O. S. No, 111 of 
1910 on the file of the District Munsif’s Court 
of Sivaganga (O. 5, No. 126 of 1911 on the 
file on the District Munsif’s Court of Mana- 
madura). 


Tho other point dealt with in the Lower 
Appellate Court’s judgment will arise only in 
case the defendant fails in respect of limitation 
It is whether the hypothecation bond, Exhibit 
A, was a sham transaction or a fraudulent 
transaction intended to defeat creditors. The 
Lower Appellate Court bas already found that 
Exhibit A was not a sham transaction, It 
held it unnecessary to consider whether it was 
intended to defeat creditors with reference to 
Palaniandi Chetty v. Appavu Chettiar (8) 


(1) 47 Ind. Gas, 1000 ; 85 M. È. J. 381; 41 M. 849; 
TE L. T. 184; 8D. W. 197; (1918) M. W.N. 699 


rS 17 Ind. Cas. 489; ing M. 902; (1921) M. W. N. 
669; AM. L. J. 252; a W. 645. 

(8) 34 Ing. Cas. 778 ; "30 M. L.J. 666 19 M. L. T. 
390. 
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and Subramania Aiyar v, Muthiah Chettiar (4) 
Those decisions have, however, now been over- 
ruled by Ramaswami Chettiar v. Mallappa 
Reddiar (5). We must, therefore, call on the 
Lower Appellate Court to submit a finding on 
that issue, whether Exhibit A was intended 
to defeat creditors. 


Fresh evidence may be taken in regard to 
the history of the execution proceedings refer- 
red to in the earlier portion of this judgment. 
The finding as regards the character of Exhi- 
bit A will be returned on the evidence already 
on record. These findings are due in fwo 
months. Seven days for objections, 


In Second Appeal No. 885 of 1920 as in 
Second Appeal No. 884 of 1920 it is necessary 
to call for a finding as to whether Exhibit A 
was intended to defeat creditors. Wo call on 
the Lower Appellate Court to find on that 
question on the evidence on record. The 
finding is due in two months, Seven days for 
objections, 

In compliance with the order contained in 
the above judgment the Additional Subordinate 
Judge of Ramnad at Madura submitted the 
following 


Findings :—In these two suits the High 
Court has called for findings on the following 
two issues, namely, 


1. On what date was the sale which took 
place on 1—10-~1913 ordered and on what 
date was the sale applied for, 


9. Whether Exhibit A was intended to 
defeat creditors. 


2. As regards the first issue permission is 
granted by the High Court to adduce fresh 
evidence, bub as regards the second issue no 
such permission is given and the finding is to 
be recorded on the evidence already on record. 
After the case was remanded Exhibits XI to 
XIII (a) were filed for the defendant. These 
relate to the execution proceedings in O. 5, 
No, 126 of 1911 on the file of the Manamadura 
Court (O. 8. No. 111 of 1910, on the filo of 
the Sivaganga Court). 


8, Issue 1.—The decree in O. 8, 
No. 126 of 1911 (O. 8. No. 111 of 1910, on 


(4) 48 Ind. Oas. 651; 41 M. 612; 38 M. L. J. 706; 
8 L. W. 750. 
(5) 59 Ind. Cas. 947 ; 43 M. 760. 
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the file of Sivaganga Court) was ordered 
to be transmitted to the Sivaganga Court by 
the Manamadura Court on 24th January 1912 
(Exhibit XI) Execution proceedings were 
taken in the Sivaganga Court on 3rd April 
1912 (Exhibit XII). The order for attachment 
was passed on 10th April1912 and order 
for sale was passed on 27th April 1912, the 
date of sale being fixed for 1st October 1912 
(Exhibit XII). The claim-petition was filed by 
Gopala Asari (deceased Ist plaintiff) on 23rd 
Awgust 1912 (Hxhibit XIII), The defendant 
filed the counter on 10th September 1912 (Hx- 
hibit Klll-a). From these proceedings it is seen 
that the sale was applied for on 8rd April1912, 
that the sale was ordered on 27th April 1912 
and that the sale date was fixed on 
8th August 1912. I find the sale was ordered 
on 27th April 1912° and the sale was applied 
for on 3rd April 1912, 


4, Issue No, 2.—As regards this issue the 
facts are already stated in detail in the judg- 
ment of this Court. It is already found that 
Exhibit A is not asham transaction, Now 
the question is whether Exhibit A was execu- 
ted in fraud of creditors. Exhibit A is for a con- 
sideration of Rs, 1,500, made up of (1) Rs. 500, 
due to ist plaintiff himself; (2) Rs. 694, 
directed to be paid to other subseribers in the 
chit and (3) Rs. 806, received in cash for 
litigation and income-tax expenses. It is defend- 
ants case that 1st plaintiff was not a subs- 
criber to the chit at all and that no money is 
due to Ist plaintiff. This question is already 
found in favour of the plaintiffs by this Court. 
(Vide paragraph 18 of this Court's judgment). 
There is the evidence of P, Ws. 1 and 2 to 
show that 186 plaintiff was a subscriber to the 
chit. There is no reason why that evidence 
should be rejected. We must take it then 
that Rs, 500 was really due to the 1st plaintiff 
on the date of Eghibit A, 


5. As regards the amount of Rs, 694 directed 
to be paid to other subscribers, ib will be seen 
from Exhibit B series that many of those 
creditors have been really paid. P. W. 6 was 
the agent of the mortgagor Krishnan Asari, 
He is the writer of Exhibits A, B(1), B(4), 
B(5) and B(6), He has attested B(2) and B(3), 
He swears that the persons to ‘whom Exhi- 
bitsB series were granted are subsoribers to the 
chit and that these amounts were really paid 
to them under the receipts, There is the 
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evidence of P. W, 2 in support of Exhibit B. 
There is also the evidence of P. W. 5 in 
support of Exhibit B (3). There is absolutely 
no reason suggested why the evidence of all 
these witnesses should be discarded. Ibis not 
seriously urged that the persons to whom 
Exhibits B series are granted are not subseri- 
bers to the chit. In these circumstances it 
must be found that the amount of Rs. 694 
was also really paid by the 1st plaintiff on 
behalf of the mortgagor to the several chit 
subscribers. 


6. Then the only other item of considera- 
tion is the ready cash payment of Rs, 306. 
No doubt there is no clear evidence that any 
litigation was pending on the date of Hixhibit A, 
But the evidence of P. Ws. 1 and 6 shows 
that the amount was wanted to meet the 
expenses of certain litigations that are to be 
started thereafter. In the circumstances I 
think that evidence also may be accepted as 
true. 


7. The result is there is evidence to show 
that Hahibit A is really supported by real 
consideration. 


8. The question then is— 


Whether it was executed in fraud of oredit- 
ors including the defendant ‘in, S, No. 291 
of 1915 and the plaintiff’s assignor in O. 5, 
No. 579 of 1916. 


9. The main grievance of thet defendant in 
O. 8. No. 291 of 1915 and plaintiff in O, S. 
No. 579 of 1916 is that, the 1st plaintiff Gopala 
Asari took Hixhibit A from Krishnan Asari 
knowing that there are other creditors of 
Krishnan Asari to whom amounts!'are due, 
There is no evidence to show that the Ist 
plaintiff was aware that defendant in O. 8. 
Nos. 291 and plaintiff in O. S. No, 579 were 
creditors of Krishnan Asari. No doubt there 
is some evidence to show that defendant in O. 
S. No. 291 of 1915 was pressing for payment of 
his dues on 11th January 1910 (Exhibits I and 
IV) and Exhibit A came into existence on 22nd 
February 1910, But that circumstance cannot 
import knowledge to Ist plaintiff regarding 
the debt due to Vellayan. Assuming tbat 
ist plaintiff had notice of the fact that 
Krishnan Asari owed debts to other persons 
also, that would not -vitiate: €ixhibit A as 
being got up to defeat creditors. The law 
on this point is stated by their Lordships of 
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the Privy Council in the case reported in Mina 
Kumari Bebi v. Raja Bijoy Singh (6). 

“Th may be that the judgment-debtor pre- 
ferred the plaintiff * * * and 
that he did this of set purpose, yet this would 
nob stamp the transaction as a fraudulent 
transfer. - A debtor, for all that is contained 
in section 53 of the Transfer of Property Act, 
may pay his debts in any order he pleases and 
prefer any creditor he chooses,” 


In the case reported in Mal Kanchi Kuar v. 
Bulaki Mal (7), it was held that “ A transfer 
of property in favour of a oreditor for valuable 
consideration cannot be void merely because 
its obvious effect is to defeat or delay the 
claim of a less vigilent creditor,” 


The ruling in Y. R. M. A. V. Chetty Firm 
y. Maung Po Sin (8), is to the same effect, 


10. Itis only seen from the evidence in 
this case that the 1st plaintiff was a little more 
vigilent than the other creditors of the mort- 
gagor, The evidence shows that Wxbibit A is 
supported by consideration. In these cireum- 
stances I find that Hahibit A was not intended 
to defeat creditors, 


These appeals coming on for final hearing 
after the return of the findings from the 
lower Appellate Court the Court delivered the 
following 


Second Appeal No. 884 of 1920. 


JUDGMENT —Accepting the finding as 
to the date of the order the plaintiff’s suit is 
barred by limitation. The second appeal is 
therefore allowed and plaintiff’s suit is dis- 
missed with costs throughout, 


Second Appeal No, 885 of 1920. 


Accepting the finding the second appeal 
fails and is dismissed with costs. 

V. N, V. Appeal dismissed, 

(6) 40 Ind. Oas. 242; 83 M.L. J. 495 atp. 481; 
IPG. W. 4295;5 L. W.711;91 0. W. N. 686; a1 
M. L. T.344:I6A. L.J. 88252950. L. J. 508; 19 
Bom. L. R 424; (1917) M. W.N. 478; 44C. 662; 
44 1. A. 72 (P. O.) . 

(T) 9 Ind. Oas. 1087; 88 P.W. R. 1911; 124 
P. L. R, 1911. 

(8) 28 Ind. Cas. 341 ; 7 Bur. L, T, 267. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


CIVIL REVISION No. 87 oF 1922. 
April 6, 1922. 


Present :—Mr. Kincaid, J. C., and 
Kennedy, A. J. C. 


Messrs, G. P. GUNNIS & Co. LTp,,— 
APPELLANTS s 
Versus 
Messrs, AMANMAL TULSIDAS— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 104—Arbdit. 
ration Act (IX of 1899), s. 14—Order setiing aside 
avard—Appeal, whether competent. 


No appeal lies against an order under the Arbitra. 
tion Aot, setting aside an award. 


Ghumanmal Pessumal v. Dayal Kanji, 18. L. Be 
86 ; Kewalram Ghanshamdas v. Donald Graham, 10 
Ind. © as. 231 ; 5 B, L. R. 61, followed. 

Abdul Shakur v. Mahomed Yusuf, 62 Ind. Cas. 
456 ; 48 A. 456, not followed. 


Kodumal Kalumal v. Messrs. Volkart Brothers, 48 
Ind. Cas. 484 ; 19 8. L. R 84, distinguished. 


Revision against the order of the Additional 
Judicial Commissioner, dated the 14th 
February 1922 refusing to file an award undor 
the Indian Arbitration Act. 


Mr, T. G. Elphinston, for the Appellants, 


Mr. Rupchand Bilaram, for the Respon- 
dents. 


JUDGMENT.—The facts of this case, 
are simple, 

The firm of Tulsidas Amanmal agreed to 
purchase from Messrs. G. P. Gunnis & Co, 
Ltd., some piece-goods, which the latter were 
to import ; clause 17 of the contract between 
the parties ran as follows :-— 


“If the goods are bought at a sterling price, 
the purchaser shall accept the Bank Demand 
rate of exchange ruling on the due date of 
goods, unless exchange has been previously 
secured,” 


When the goods arrived, a dispute arose 
between the contracting parties as to the rate 
of exchange. Messrs, Gunnis & Co, contended 
that the goods should be paid for according to 
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4 

the rate prevailing on the date of payment. 
Tulsidas Amanmal contended that the rate 
had already been fixed in respect of a portion 
of the goods and that the remainder should be 
paid for ati the rate that prevailed when the 
goods arrived. As they could not agree, both 
parties referred the question to arbitration. 
Tulsidas Amanmal appointed Mr, Brachi as his 
arbitrator and Messrs. Gunnis & Co. appointed 
Mr. Houghton. The arbitrators passed an 
award in favour of Messrs. Gunnis & Co. 
ind held that the goods should be paid for at 
the bank demand rate of exchange on the date of 
payment. The arbitrators applied to the Court 
of Mr. Raymond, A, J.C. to file the award. On 
the 13th December 1921 Tulsidas Amanmal 
filed a number of objections. After issuing 
notice to Messrs, Guonis & Co, and hearing 
both parties, Mr. Raymond AJ.C. on the 
14th February 1922 set aside the award. 

Against that order Messrs. Gunnis & Co, 


have appealed, 
Mr, Elphinstone appeared for the appel- 


lants. Myr, Rupchand appeared for the res- 
pondents. 
Mr. Rupchand raised the preliminary 


objection that no appeal lay. He relied on the 
case of Kewalram Ghanshamdasy. Donald 
Graham 4 Oo. (1). 


A number of cases have been quoted before 
us, but very few of them are pertinent to the 
present inquiry owing to the different proce- 
dure in vogue in the High Courts of India. 
Here the practice of the Court is guided by the 
arbitration rules at p. 187 of the Rules of the 
Court: Rule 1 runs as follows.— 


“ All applications under the Indian Arbitra- 
tion Act 1899, hereinafter called the Act, shall 
be made by petition, and for the purposes of 
these 'Rules, the person making any applica- 
tion shall be the potitioner and the person 
served therewith the respondent. ” 


The arbitrators make an application to file 
the award and make the litigating parties the 
opponents. Thereafter by Bule 7 the Judge 
directs notice of the petition to issue to 
the opponents and requires them to show 
cause within a specified time why the award 
should not he filed. After hearing the objec- 
tions if any, of the parties the Judge either 
files the award or sets it aside. 


(1) 10 Ind. Oas. 211; 55. L. R. 6L 
I 0-116 


The procedure in the Bombay High Court 
which resembles that of the Calcutta High 
Court, is laid down in Rule 408 at p. 165 in 
Rules and Forms of the Bombay High Court, 


“The arbitrators or Umpire shall cause the 
award or a signed copy thereof to be filed in 
Court in accordance with section 11 (2) of the 
Indian Arbitration Aci 1899 by forwarding 
the same under a sealed cover addressed to 
the Prothonotary of the High Court with a 
letter requesting that the same be filed. The 
arbitrators or Umpire shall also send together 
with the award a copy of the evidence on the 
reference and the minutes of proceedings 
and also a copy of the notice given to the 
parties”, 

The award is then filed, unless one of the 
litigating parties can convince the Court that 
it is not a proper award. 


The only High Court of which the decisions 
would be of a value is that of Allahabad, Yeh 
even there the conditions are not exactly 
similar, The Arbitration Act of 1899 is not 
applicable fo Allahabad. It is, however, in 
force in Cawnpore, which is within the appel- 
late jurisdiction of the Allahabad High Court 
but not within its original jurisdiction. On 
the other hand the Arbitration Aot is appli- 
cable to Karachi, a town within the original 
jurisdiction of this Court, In the case of Abdus 
Shakur v. Muhammed Yusuf (2) the High Court 
of Allahabad allowed an appeal from the 
District Judge of Cawnpore, refusing to file 
an award. Were the question therefore, res 
integra we might possibly have been guided by 
the decision in that case. But the ques- 
tion before us is not res integra. In the 
case of Ghumanmal Pessumal v, Dayal Kanji 
(3) a Full Bench of this Court held that no 
appeal lay against an order passed under the 
Indian Arbitration Act, refusing fo seb aside 
an award. That decision was no doubt given 
before the Civil Prosedure Code of 1908 came 
into force. But in Kewalram Ganshamdas v, 
Donald Graham and Co. (1) decided in 4911 
a division Bench of this Court took the same 
view. The words of Pratt, J. O, are so perti- 
nent that I quote them at length. 

“In the first place as pointed outin the 
judgment in Ghumanmal Pessumal v. Dayal 


(2) 62 Ind. Cas. 426; 48 A. 456, 
(8) 18. L'R. 86, 


922 


MUHAMMAD ISMAIL 9, KARAM ALI 


Kanji (8) the Arbitration Act does not pro- 
vide for the Court making an order filing 
or refusing to file an award, The award is 
filed by the arbitrators under section 11 
of the Act and unless it is remitted to the 
arbitrators under section 18 (1) or set aside 
under section 14 it becomes enforceable 
. ag if if were a decree of the Court’, The 
order of the Court in whatever terms it 
may bel'expressed is under the Act one either 
setting aside or refusing to set aside the 
award, There is no provision under gec- 
tion 104, Civil Procedure Code, for an appeal 
against such an order ; nor does it fall within 
the scope of section 104 (f) which deals with 
an order filing or refusing to file an award. 


“ Paras (a) to (f) of section 104, Civil Pro- 
cedure Code, dealing with appeals from orders 
made in arbitration clearly and exactly follow 
the various paras, of schedule IT, dealing with 
arbitration under the Civil’ Procedure Code. 
Section 104 (1) (a) refers to an order mada 
under pata. 5 (2)—(b) to an order under 
para, 11—(e) to an order under para. 12— 
(d) to an order under para. 17 (4)—(e) to an 
order under para, 18 and (f) to an order under 
para. 21. Itis, we think, clear, that the 
appeals there provided are appeals from orders 
made under schedule II.” 


“Again proceedings under the schedule 
either begin with a plaint in æ suit or with an 
application which is numbered or registered 
as a suit. That is, for the purposes of the 
Code the proceedings are suifsand end in a 
decree, The appeal provided by section 104 
would under section 106 lie to the Court to 
which an appeal would lie from that decree. 
But a proceeding under the Arbitration Aot is 
not a suit and does not end ina deoree. This 
distinction was pointed out in Ghumanmal’s 
case, The awardis, no doubt “ enforceable 
as if is were a decree ”, but these very words 
make it clear that itis not a decree, though it 
may be executed as though ib were 'a decree, 
It therefore appears clear that no appeal from 
an order under the Arbitration Act was con- 
templated under sections 104 and 106, Civil 
Procedure Code. 


The learned Counsel for the appellant has 
drawn our attention to the case of Kedumal v. 
Messrs, Volkart*Brothers (4). But:that was an 


(4) 48 Ind. Cas, 484; 12 8D. R. 34 
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appeal from an order staying a suit under gec- 
tion 19 of the Indian Arbitration Act. It is true 
that the learned Judicial Commissioner observ- 
ed, “ There is no ground for the suggestion 
that the word “ order ” in section 104 is limit- 
ed to an order under the Civil Procedure Code” 
But the question before him was not as in 
this case whether an appeal lay under section 
104 (f) but whether it lay under section 104 
(o) : and so far as his remarks went outside 
the question before him they must be deemed 
to be obiter dicta. There is; moreover, noth® 
ing in the judgment to show that the case 
of Kewalram Ghanshamdas v. Donald Graham 
& Co. (1} was brought to the court’s notice. 


Feeling ourselves bound by the latter deci- 
sion we hold that no appeal lies in the present 
case. 


P. B. A. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 


CIVIL REVISION NO, 1 oF 1924, 
April 4, 1994, 


Present :—-Mr. Neave, A. J. O, and Mr. 
Kendall, A. J, ©. 


MUHAMMAD ISMAIL-—PLAINTIFE— 
APPLIGANT 
Versus 


KARAM ALI—DEFENDANT—OPPOSITE 
PARTY, 


Civil Procedure Gode (Act V of 1908), O. XXXIII, 
r. 5—Inguiry into pauperism— Platini allegations, whet- 
her enough—Refusal of permission to sue tas pauper— 
Revision. 


In oases of inquiry into psuperism under 
O. XXXIII, r. 6 of the Civil Prosadure Code, it is the 
duty of the Conrt not merely to read through the 
plaint but to make a very extensive enquiry as to 
the facts on whioh the plaint is based. 


No revision lies against tha order of the Court re- 
fusing permission to ste as a pauper, where tha 
Court has properly exercised its jurisdiction, whether 
the conclusions arrived at by the Court are right or 
wrong. . i 


Von, 19) 


MOTIOMAL V. MOLAP BAI 


Application against an order of the Subordi- 
nate Judge, Partabgarh, dated the 6th Septem- 
ber 1923. 

Messrs, S. M, Ahmad and Wasi Hasan, for 
the Applicant. 

Mr. M, Wasim for Mr. Niamat Ullah, for the 
Opposite Party. 


ORDER.—This is an application for 
revision of an order refusing pérmission 
to sue as a pauper and the learned 
Subordinate Judge inquired into the matter 
under O, XXXIII, r. 5, Civil Procedure Code 
and came to the conclusion under sub-clause 
(d) of that rule that the allegations in the 
plaint did not disclose a cause of action. For 
the applicant it is contended that the learned 
Subordinate Judge was wrong in making s0 
elaborate an inquiry as he did into the circum- 
stances of the case, and in taking into con- 
sideration the recitals in the mortgage deed 
which was attached to the plaint, The argu- 
mentis, that the Court’s duty in making such an 
inquiry is to be no more than to read through 
the plaint and see whether as drafted it 
appears prima facie to disclose a cause of 
action, In support of this contention, the 
learned Counsel for the applicant relies on a 
ruling in Govindasami Pillai v. The Municipal 
Council, Kumbakonam (1), 


On the other side it is pointed out that this 
is an application for revision under section 115, 
Civil Procedure Code and that the provisions 
of this section do nob extend to determining 
whether the conclusions arrived at by the 
lower Court are right or wrong but only to 
ascertaining whether that Court has properly 
exercised the jurisdiction vested in it or not. 
In the present case there can be no 
question that the Court had jurisdiction 
to inquire whether the plaint disclosed a 
cause of action or not, Further there 
are rulings of other High Courts inolud- 
ing Allahabad and the Calcutta High Courts, 
and the Chief Court of Punjabto the effect 
that in cases under O, XXXIII, r. 5 it is the 
duty of the Court not merely to read throngh 
the plaint but to make a very extensive inquiry 
as to the facts on which the plaintis based. 
In the present case the plain as drafted sup- 
pressed many essential facts of the case. 


(1) 45 Ind. Gas. 95; 41 M, 620; 84 M. IJ. 899. 
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Without going into the merits of this case 
wə are content to say that in our opinion 
it is not one to which section 115 of the Code 
of Civil Procedure applies and we accordingly 
reject the application with costs, 

G, H, Application dismissed, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 


SECOND CIVIL APPEAL No, 36 oF 1918, 
April 21, 1920, 


Present :—Mr. B. ©. Kennedy, J. C. and 
Mr. E. Raymond, A. J. 0. 


MOTIOMAL AND OTHERS—-DEFENDANTS— 
APPELLANTS 
versus 


MOLAP BAI AND OTHERS—~ PLAINTIFFS— 
RESPONDENTS, 


Court Fees Act (VII of 1870), s. T, Ch. 4—Suit for 
settlement of accounis—Preliminary decres—Appeal by 
defendant against whole decree—Court-fee payable. 


Where io a suit for settlement of accounts the 
plaintiff bas valued the relief prayed for under Ol. 4 
of s. 7 of the Oourt Fees Act and has obtained a pre- 
liminary decreas and the defendant appeals against 
the whole of the said decree heis bound by the valua- 
tion in the plaint and must stamp the memorandum 
of appeal accordingly. 


Samiya Mavali v. Minammal, 23 M. 490; 10 M. 
L. J. 240 ; 8 Ind. Deo. (N.8.) 744; Dhanpati Sriniva- 
sacharlu v. 4. Perindevamma, 88 Ind. Cas. 603; 89 M. 
725; 30M. L. J. 402; (P.B); Kanjimal v. Parma- 


- lal, 28 Ind, Gas. 262; 7 P. R 1915 ; 15 P. L. R. 1916, 


followed. 


Appeal against the judgment and decree of 
the District Judge, Hyderabad, Sind. 


Mr. Rupohand Bilaram, for the Appellants. 
Mr. Motiram Ramchand, for the Respondents, 


JUDGMENT .—This was a suit by the 
respondents for settlement of partnership 
account alleging that the partnership ended 
on the 7th of May 1905, The firs? Court pass- 
ed a preliminary decree onthe basis of the 
partnership having come to an end on the 7th 


994 


of May 1905. The appellants appeal against 
fhe preliminary decree alleging that the partb- 
nership continued to a date later than the one 
up to which the accounts are ordered to be 
taken. 


In the plaint the plaintiffs valued their 
suit at Rs. 500. The appellant paid 
Rs, 10 stamp onthe memo. of appeal alleg- 
ing at first that the oase fell under Art, 17 of 
the Court Fees Act and subsequently asserting 
that he values his relief ab Rs. 180, The 
Appellate Court desided that he must stamp 
on Rs. 5600. On his failure to do so, the 
Court dismissed the appeal. The appealis here 
on the ground that this finding is erroneous. 


The matter rests on the interpretation of 
seation 7, clause 4 of the Court Fees Act 
which dirests that an account suit should be 
stamped according to the amount at which 
the relief sought is valued in the plaint or 
memorandum of appeal, At first sight, it 
would appear that this would allow the appel- 
lant to estimate in his memorandum of appeal 
the relief sought. But the section goss on to 
say that ‘‘ in all suits the plaintiff shall state 
amount ab which he values the relief sought.” 
This seems to take away from the appellant if 
he is not the plaintiff the right which is con- 
ferred on him in the earlier part of the section, 
The only authorities which bear on this case 
are those of Kanji Mal v. Panna Lal (1) 
which is the decision of Punjab Chief Court, 
Dhupati Srinivasacharlu v, A. Perindevam- 
ma (2) which after some hesitation upheld the 
previous case of Samiya Mavalli vy. Minam- 
mal (3).In both these cases it is laid down that 
wherethe plaintiff had valued the relief prayed 
under Olause 4, section 7 of the Court Fees 
Aot and has obtained the decree and the defend- 
ant appeals against the whole decree he is 
bound -by the valuation in the plaint, . We do 
not think that we ought to differ from these 
authorities, The question, therefore, is whether 
this is an appeal against the whole deoree, It is 
true that to a certain extent defendant has 
accepted the decres because he has admitted 
that there was a partnership, But it is clear 
if the appeal is successful, the Court will 


(1) 28 Ind. Oas. 262:7 P.R. 1915; 15 P, E. R. 
1916. 
(2) $8 Ind? Cas. 609; 89 M. 725; 30 M. D. J. 402. 


(8) 28 M. 490; 10 M. L. J. 240; 8 Ind. Deo. (N.B) 
744, 
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rescind the whole deoree as it stands and substi- 
tute a different one for ib. The order is that 
accounts be taken up to a certain date but 
the defendant contends that it should be taken 
at a later date. This may obviously have the 
effect of turning the liability of fhe defendant 
declared by the decree into a lability of the 
plaintiff. It must, therefore, be held that this 
is an attempt by the appellant to seb aside the 
whole preliminary deoree and in that case un- 
der the authorities quoted he is bound by the 
valuation of fhe plaint. That is to say that he 
should pay stamp on Rs, 500; not having dorfe 
so, his appeal ought to be dismissed. 


The next question is whether we should 
grant the appellant any further time to pay 
the stamp. We do not think that we should 
do so, The authorities vary against the con- 
tention of the appellant and he had no’ less 
than four opporbunities to comply with the 
order of the Court which was after all not a 
very heavy demand on his purse, He has 
chosen to take the risk of delaying in the hope 
of gettting the Appellate Court to upset the 
finding of the lower Court, and he has failed 
todo so. The suit isalso an old one being 
filed in 1908 and we are very reluctant to give 
the appellant any further opportunity to delay 
matters. 

On the whole, we dismiss the appeal with 
costs, 


P. B, A, Appeal dismissed. 


CALCUTTA HIGH COURT. 


APPEAL FROM ORDER No. 298 oF 1920. 
Mareh 11, 1924. 


Present :—Mr. Justico Suhrawardy and 
Mr, Justice Chotzner. 


BLAHINEWAZ KHAN—-PETITIONER— 
APPELLANT 
vers us 
BISESWAR BAISYA AND OTHERS— 
OPPOSITE PaRTY-—-RESPONDENTS, 


Limitation Act (IZ of 1908) s, 5—~Hatension of time 
—dufficient Cause—Mistake~Lliness in family—Dis- 
cretion of Court. 


Vou. 79] 


ELAHINEWAZ KHAN v, BISESWAR BAISYA 


In oases where an application for extension of time 
under section 5 ofthe Limitation Act is presented a 
rule is generally issued on the respondent to show 
cause why an extension of time should not be granted. 
This procedure has been insisted upon by the Judicial 
Committee. 


Krishna Swamy v, Rama Swamy, 43 Ind. Cas. 493; . 


45 I. A. 25 ; 41 M. 419 ; 22 0. W. N. 481; 34M. L. y 
63; 4P. L W. 54; 16 A.D. J. 57; TL W. 156; 

M. L. T, 101; 27 O. L. J. 258; 2 P. GL. R. 1918; a 
Bom. L. R. 541; 11 Bur. L. T. 121; (1918) M. W. N. 
906 (P. 0), followed. 


If the applicant suoceeds in establishing due dili- 
genos, gocd faith and the absence of neglect he is en- 
titled to persuade the Court to extend the time for 
presentation of the memorandum of appeal. 


There is no authority forthe broad proposition 
that when thereisa chance of mistake the Court 
should in every case exouse the delay. 


Serious illness in the family or that some time 
was required for making arrangements for filing the 
appeal are not sufficient reasons for extension of time. 

Appeal against the order of the Subordinate 
Judge, lst Court, Zillah Mymensingh, dated 
the 29th of April 1919. 

Babu Gopal Chandra Das and Babu Nalin 
Chandra Pal, for the Appellant. 


Babu Brojo Lal Chakerbutt, Babu Birendra 
Kumar Dey and Babu Biraj Mohan Majum- 
dar, for the Respondents. 


JUDGMENT.—The frst question which 
we are called upon to determine in this case 
is whether the appellant has made out a case 
for the exercise of the discretion vested in the 
Court under section 5 of the Limitation Act to 
admit the appeal which was presented after 
the period of limitation, In order to deter- 
mine this question ib is necessary to refer to 
the relevant dates, There were three suits 
brought by the decree-holders on several 
mortgages. The suits were number 945, 699 
and 698 of 1916. They ware decreed. on the 
80th January 1917. The decree passed in these 
suits was rather peculiar, The suits were 
fried together and were disposed of by one 
judgment and the decree following the judg- 
ment was a joint decree, a copy of which was 
ordered to be placed in the record of each of 
these suits. It ordered that certain proper- 
ties were to be sold first and out of tha sale 
proceeds the decrees in suits 945 and 699 were 
to be first paid off and surplus would go to 
satisfy the decree in suit No. 698 from which 
the present appeal has arisen, In execution 
of that decree several properties were sold and 
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the decretal amounts in the first two suits 
were paid off. Subsequently the property 
which is described as property No. 2 of Sche- 
dule No, 2 (Taluk No. 13165) was sold for 
Rs, 7,000 on the 25th June 1918. The 
appellant was one of the judgment-debtors 
in suit No, 698 ; but he was no party to suit 
No. 699. He filed an application for set- 
ting aside the sale under O, XXI, r. 90. This 
application was heard by the Subordinate 
Judge and was dismissed on the 29th April 
1919. The appellant thereafter filed an 
appeal against that order in the Gourt of the 
District Judge of Mymensingh on the 80th 
May 1919. At the hearing of the appeal an 
objection was taken by the respondent to the 
affect that the appeal did not lie to that Court 
but to the High Court and the learned Judge 
in a considered judgment upheld the objec- 
tion and on the lith June 1920 returned 
the Memorandum of appeal for presentation 
to the proper Court. The Memorandum of 
appeal was presented to this Court on the 9th 
August 1920 and an application was made to 
this Court on the 16th August 1920 for an 
extension of time for presentation of the ap- 
peal to this Court under section 5 of the Limita- 
tion Act, In such cases arule is usually issued 
on the respondent to show cause why an 
extension of time should not be granted ; and 
this procedure has been insisted upon by their 
Lordships of the Judicial Committee in the case 
of Krishnaswami v. Ramaswamy Chetviar (1). 
It is no doubt very desirable that matters 
relating to the admission of appeals and 
similar preliminary questions should be 
decided before the appeal is placed on the list 
for hearing. The learned Judge before whom 
the application was made, however, passed the 
following order “ Let the appeal be registered 
subject to such objection, if any, that may be 
taken at the hearing of the appeal.” They 
further added that they followed this course 
as the learned Vakil for the appellant 
urged that he would prefer it rather than that 
a Rule should be issued, Itis evident there- 
fore that the learned Judges would not have 
made this order but for the request of the 
learned Vakil for the appellant. This appeal 

(1) 43 Ind. Cas. 498; 45 I. A. 25 ; 41 M.419; 99 
9. W. N. 481 ; 84 M. L. J. 63; 4 P. I. W. 54; 16 A. 
L. J a 23 M. L. T. 101; 27 0D. J. 
958 ; 3 P. L. R. 1918 ; 20 Bom. L. R. 541; 11 Bur. L. 
T. 121 ; (1918) M. W. N. 906 (P. 0.), 
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4 
has come up before us for hearing after 4 
years and the respondent takes the preliminary 
objection that it was filed out of time and is 
barred by limitation. 

Ib is submitted on behalf of the appellant 
that it was through a bona fide mistake that he 
presented the appeal in the Court of the Dis- 
trict Judge and that the time that was ocou- 
pied in prosecuting the appeal with due dili- 
gence and in good faith in the District Judge's 
Court should be deducted and if this is done, 
the appeal is within time, because it will have 
been presented in this Court within 90 days 
from the date of the order of the Subordinate 
Judge. There is no doubt that if the appellant 
succeeds in establishing due deligenae, good 
faith and the absence of neglect he is entitled 
to argue that it will be sufficient cause within 
the meaning of section 5 of the Indian Limi- 
tation Act, so as fo persuade us to extend the 
time for presentation of the memorandum of 
appeal in this Court. In order to determine 
this question it is necessary to consider the facts 
of this case. As we have observed, there were 
three suits brought on different mortgages 
which were consolidated and tried together by 
consent of parties. The learned'District Judge 
in his judgment observes, and rightly observes, 
that the composite decree that was passed by 
the Subordinate Judge in three cases was pas- 
sed with the consent of all the parties concer- 
ned and the order in which the properties 
were directed to be sold was intended to be 
beneficial to the parties inasmuch as the 
appellant had expected that the sale of the 
properties which consisted of his town 
residence and other valuable pieces of land 
would satisfy the three decrees and thus save 
the taluk which is the subject-matter of the 
present appeal. No complaint on the ground 
that the decree was misleading could be urged 
by the appellant. It appears, further, tbat 
some properties were sold and according to 
the order recorded by the Execution Court 
on the 10th August 1918 the decrees in suit 
No. 945 giving rise to execution case 
No. 56 of 1918 and in suit No, 699 giving 
rise to execution case Ng. 57 of 1918 
were fully satisfied, The balance left 
over went towards the satisfaction of the 
decree passed in suit No, 698 from which arose 
execution case No, 58 of 1918. Ib is clear 
that on thatedate the decrees in the other two 
suits were satisfied and that he decree in the 
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last mentioned suit No, 698 of 1916 was satis- 
fied in part. As the three suits were tried 
together and, as one consolidated decree was 
made the three execution proceedings to be 
likewise consolidated and the order in all the 


< execution cases was recorded in the order- 


sheet in execution case No. 57 of 1918. It is 
to be noticed that the suits Nos. 699 and 945 
were valued at sums below Rs. 5,000 and the 
suit No, 698 was valued at Re, 9,613 and that 
when the execution of the decree in that suit 
was sought it amounted to Rs. 11,818. This 
property namely, the taluk No. 13165° was 
one of the properties involved in suits Nos, 698 
and 945; bat, as above stated, the decrees in 
699 and 945 having been satisfied by the sale 
proceeds of other properties, the sale of the 
taluk in dispute was held in execution of the 
decree passed in suit No, 698, In the bid-sheet 
which is headed as bid-sheet in execution cases 
Nos. 56, 57 and 68 of 1918, dated from the 
20th June 1918 to the 25th June 1918 there 
is an order that the last bid of Rs, 14,500 in 
respect of other properties was accepted by 
the Court and the Nazir was directed to sell 
the remaining property that is property No. 2 
of Schedule No. 2. for the realization of the 
balance due in suit No, 698 of 1916. In the 
petition which the appellant presented in the 
Court below under O. XXI, r. 90 he states “for 
the realization of the decretal amount in suit 
No. 698 of 1916 of this Court between the 
aforesaid dearee-holders and judgment-debtors ; 
the decree was executed in case No. 58 of 1918 
and the following moveable properties owned 
and held by the judgment-debtor petitoner was 
sold by auction on the 25th June 1918 in execu- 
tion case No. 57 of 1918 for the realization of 
the amount under the said decree,” This shows 
that the appellant was aware on that date of 
the true state of things, namely, thai the 
decree in suit No. 698 was executed and the 
property was sold for realization of the 
amount dua under that decree in Execution 
Case No, 57. Then again the memorandum of 
appeal presented to the District Judge is head- 
ed as “ In execution cases Nos, 57 and 58 of 
1918 of the Court of the First Subordinate 
Judge of Mymensingh between the aforesaid 
parties, the property of the judgment-debtor 
having been sold on the 25th June 1918 ; 
the petitioner made an application for the said 
sale being set aside under O. XXI, r, 90 Civil 
Procedure Code,” We also notice that the pro- 
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clamation of sale issued by the execution Court 
on the 2nd May 1918 for the sale of the proper- 
ties one of which was the disputed property 
is headed “mortgage execution case No. 58 
of 1918” Thelearned Vakil for the appel- 
lant, however, argues thatthe appellant was 
misled by execution being taken in execution 
No. 57 in which the suit was valued at less 
than Rs. 5,000 he honestly believed that the 
appeal lay tothe District Judge. We are 
unable to accept this contention. We do not 
find afty circumstances which might reason- 
ably be supposed to have misled the appellant. 
He was one of the parties to the suit, he 
knew the valuation of the different suits, he 
was aware that the decree which was executed 
in execution case No. 57 was fully satisfied and 
he was further aware that the amount of the 
sale proceeds of the disputed taluk went 
towards the satisfaction of the decree in suit 
Nos. 945 and 698 of 1916. We may also re- 
mark that the appellaniis a pleader by pro- 
fession. He attempted to give some explana- 
tions of his apparent negligence in an affidavit 
which was filedin this Court at the time 
when the order was obtained for the registra- 
tion of the appeal. In the affidavit he does 
not say how he was led to think that the ap- 
peal would lie to the District Judge except that 
orders were passed in Execution Case No. 57 
which arose from a suit which was valued af 
less than Rs. 5,000, This in our opinion, is not 
sufficient, There are other circumstances 
which clearly point to a knowledge of the 
appellant that he was aware or would have 
been aware with slight diligence that though 
execution was taken in one of the Hzecution 
Cases, all the three oases were in process of 
execution. 


In our judgment the question whether the 
time should be extended under section 5 of the 
Limitation Act, should be answered in the light 
of the peculiar circumstances of each case. 
The learned Vakil for the appellant has re- 
ferred us to certain decisions of the Judicial 
Committee in order to help us to ascertain 
the principle to be ,applied in this case. The 
case of Brij Inder Singh v. Kanshi Ram (2) 


(2) 42 Ind. Oas. 43; 48 0. 9t :88 M. L. J. 486; 22 
M. L. T. 862; 86 L. W. 592 ; 126 P. W.R. 1917; 1E A. 
L. J. 771 ; 19 Bom. L. R. 866 ; 8 P. L. W. 818; 26 
CG. L. J. 572: 104 P. R. 1917 ; (1817) M. W. N. 811; 
22 0. W. N. 169; 127 P. L.R 1917; 441. A. 218 
(E70). a 
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simply reiterates what section 14 has laid down, 
namely that the period oceupied in prosecuting 
with due diligence and in good faith a proceed- 


„ing in another Court is to be deducted in com- 


puting the period within which an appeal 
should be presented. The case of Sheimant 
Sunderabai v, Collector of Belgaum (3) shows 
the reluctance of their Lordships of the Judi- 
cial Committee to interfere with the discretion 
vested in the Judges of this Court in either 
admitting or refusing to admit an appeal pre- 
sented beyond time, They affirmed the views 
taken in the case of Krishnaswami v. Rama- 
swami (1). In Sundarbai’s case, (8) the defend- 
ant had sufficient eause for not presenting the 
appeal in the District Judge’s Court within the 
period of limitation, The learned Judges of 
tho High Court when admitting the appeal had 
made the following observation, “Wae have no 
doubt that the mistake under which the appeal 
was filed originally in the High Court arose 
from the difficulty relatiug to valuation of 
suits in this country. We are satisfied as to 
bonafides and diligence of the appellant in 
this case and we, therefore, think that the ap- 
pellant had sufficient reason within the mean- 
ing of section 5, Limitation Act for not present- 
ing the appeal to the District Court.” These 
cases, therefore, are no authorities for the broad 
proposition that where there isa chance of 
mistake the Court should in every case excuse 
the delay. 


There is a further difficulty in the way of 
the appellant, The memorandum of appeal 
was returned by the District Judge on the 
Lith June 1920 but was not presented to this 
Court before the 9th August 1920, i. e. after 
an interval of about two months. It is, 
therefore, necessary that the plaintiff should 
give a satisfactory explanation of this delay. 
The only explanation offered is contained 
in his affidavit to which we have already 
referred. He says therein that ‘there was | 
serious illness in the petitioner's family and 
some time was required in making arrange- 
ment in the High Ceurt.’ This, in our opinion, 
is not sufficient explanation of fhe delay. 
Under section 14, Limitation Act, the appellant 
who seeks to deduct the period must prove that 
he carried on the litigation with due diligence. 


(8) 62 Ind. Cas. 897 ; 28 O. W. N. 763; (1919) M. 
W. N. 254 ; 43 B. 876 ; 21 Bom. L. R. 1148; 46 L A. 
16 (P.O). 
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In the case of Ram Narain Joshi v. Parmesh- foreign currency whether liablosto company taw—Inier- 


war Narain Mahto (4), this Court refused to 
extend the time for presentation of an appeal 
under section 5 of the Limitation Act and the 
Judicial Committee declined to interfere with 
the order. In that case the delay was one of 
six weeks ; and their Lordships of the Judicial 
Committee said that the delay which had 
occurred since the rejection of the appeal by 
the High Court and which was not accounted 
for militates against interference by their 
Lordships, with the order of the High Court, 
In the case of Sarat Chandra Bose v. Saras- 
wati Debi (5), the delay was for one month in 
presenting an appeal fo this Court after the 
District Judge had held that he had not 
jurisdiction to hear the appeal, Their Lord- 
ships (Mookerjee and Holmwood, JJ.) refused 
to accept the explanation and one of the facts 
which weighed with them was that the appel- 
lant in that case as in this case was a pleader. 


Considering all the circumstances of the 
case we are of opinion that this is nob a fit 
case in which we should be justified in exer- 
cising the discretion vested in us under section 
5 of the Indian Limitation Act in excusing the 
delay in presenting the appeal to this Court. 

The result is that this appeal is dismissed 


with costs. We assess the hearing fee at 
three gold mohurs. S 
M. B. Appeal dismissed. 
(4) 300.309; 30 I.A. 20; 8 8ar, P. œ J. 431 


P.C.). 
(5) 34.0. 216 ;5 C. L. J. 880. 


muna matia 


MADRAS HIGH COURT. 
FULL BENCH, 


REFERRED Case No, 1 oF 1923. 
October 19, 1923. 


Present :— Sir Walter Salis Schwabe, Kt., 
Chief Justice, Mr. Justice Coutts Trotter and 
i Mr. Justico Ramesam. 


BEST & Co., LTD., AGENTS OF THE NOBEL'B 
EXPLOSIVES CO., Lrp.—APPELLANT 
versus 
THE CORPORATION or MADRAS— 
RESPONDENT, 


äras City Municipal Aot (IV of 1949), s. 110, soh. 
init Incorporated Company with paid up capital in 


- 


pretation of Statutes—Taxing Statutes, 


All incorporated companies which transact busi- 
ness in the City of Madras are liable to be assassed 
to the tax on Companies under section 10, and r.7 of 
the Taxation Rules in Schedule IV of the Madras 
City Municipal Act 1919 irrespective of their paid up 
capital being in British Indian ourrency or any 
other ourrenoy. 


The maxim that clear words ara necessary in order 
to tax the subject doss not mean that words are to 
be undaly restricted against the taxing authority. 
It simply means that in a taxing Aot one has 
to look merely af what ia olearly said. There is 
no room forany intendment. Thete is no equity 
about a tax. There is no presumption ag toa tax. 
Nothing is to be read in, nothing is to be implied. 
One can only look fairly at the language used. 


Case stated under r.17, schedule IV of 
the Madras City Municipal Act, in M, T, 
Appeal No. 4 of 1922, on the file of the Court 
of Small Causes at Madras, 

This case coming on for hearing, on the 11th 
July 1923, upon hearing the arguments of 
Mr. R. N. Aingar, Counsel, instructed by 
Messrs. King and Partridge, Solicitors for the 
Appellant, and of Mr. P. Duraiswami 
Ayyangar, for the Respondent, and the case 
having stood over for consideration till the 
80th July 1928, the Court (Spencer and 
Devadoss, JJ.) made the following 


ORDER OF REFERENCE TO A 
FULL BENCH :— 


<: Spencer, J.—I have perused the Judgment 
of my learned brother and I regret that I am 
unable to agree with his conolusions, 

I agree with the opinion of the learned 
Chiet Judge of the Court of Small Causes that 
Madras Act IV of 1919 does not either ex- 
pressty or by implication confer on the 
Commissioner of the Corporation power to 
determine the value in the currency of British 
India of any sum expressed in any currency 
other than that of British India and that 
under Rule 7 he can only impose assessment 
under section 110 in respect of those eom- 
panies the paid-up capital of which is expressed 
in rupees, In this view the first bwo questions 
of the case stated for the opinion of the High 
Court under Rule 17 of Sshedule IV will have 
to be answered in the negative and ib becomes 
unnecessary to express an opinion on the third 
question, 
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On three points Iam constrained to differ 
from my learned brother. Inthe first place 
I do not consider that it is legitimate for us to 
hazard a conjecture as to what the legislature 
may haveinteaded when they framed the Aot 
and the rules in this manner. For ib proba. 
bly did not occur to anybody at the time that 
some day a difficulty might arise from the 
omission fo provide means for converting 
capital stated in foreign currency into rupees 
and as Rowlatt, J., observed in Cape Brandy 
Syndicate v, Inland Revenue Commissioners (1) 
“In a Taxing Act one has to look merely 
at what is clearly said. There is no room for 
any intendment. There is no equity about a 
fax. There is no presumption as toa fax, 
Nothing is to be read in, nothing is to be 
implied. One can only look fairly ab the 
language used.” 

Next it has been suggested that the Com- 
missioner in a particular case might estimate 
whether the capital ofa foreign company 
would, if caleulated in rupees, amount to 
more than twenty Iskhs of rupees or less 
than one, and that it would always be open to 
the company to show that his estimate was 
wrong. But if the rate of exchange is not fixed 
and if the date when the calculation is to be 
madeis not given, with a varying exchange, 
who is to say whether the Commissioner was 
right or wrong? In cases on the border line 
a company might be liable to taxation on one 
day and not liable the next day. 

Then lastly my learned brother finds that 
section 110 is very clear and,.if I understand 
him rightly, he thinks that the Madras City 
Municipal Act as compared with the Madras 
District Municipalities Act gains in clearness 
by the omission in the City Act to define the 
meaning of “Company” in the definition 
clauses, Ido not appreciate the suggestion 
that the omission to define a technical expres- 
sion makes the matter more olear. But I 
agree that the important question here is to 
decide what is meant by the words in section 
110 “every incorporated company ‘transacting 
business within the city.” In the absence of 
any definition I do not see why we should not 
give the word “ company” the same meaning 
as ib has in the Indian Companies Act, section 
2 (2) viz,,a company formed and registered 
under that Aob or an existing company. Section 


(1) (1921) 1 K. B. 64; 90 L. J. K. B. 118. 
I O=117 


= 


15 of that Act provides for the registration of 
companies and section 23 for the certifying of 
incorporation; and it is, therefore, only reac 
sonable to suppose that by an “incorporated 
company” in section 110 of Madras Act IV of 
1919 a Company registered under section 15 
of the Indian companies Act and incorporated 
under section 23 is intended, Section 253 
declares what companies are authorized to be 
registered. Section 277 deals with the re- 
quirements of the Act as to companies esta- 
blished outside British India which proceed to 
establish a place of business within British 
India. As under section 22 only the Registrar 
of a province, in which the registered office of 
the company is situated, oan register a company 
and as the Schedules to the Act apply only to 
companies whose capital isin rupees, I oone 
ceive that a Registrar would find considerable 
difficulty, if not inability, in dealing with the 
application for registration of a company 
whose registered office was not in India and 
whose capital was nob stated in rupees, 


By section 20 of the Indian Stamp Act the 
legislature provided that ad valorem duty 
expressed in a foreign currency should be 
caloulated acoording to the oarrent rate of 
exchange on the day of the date of the instru- 
ment. Butthe Indian Companies Act and 
the Madras City Municipal Act contain no 
provision for converting foreign currencies into 
rupees. If the machinery for conversion of 
currency is lacking, ib becomes impossible to 
say what the provisions of the Act including 
the schedules (for the rules must always be 
read in conjunction with the body of an Act, 
see Mani Mohan Mandal v. Ramtaran Man- 
dal (2), mean when they speak of rupees in 
relation to companies whose capital is not ex- 
pressed in rupees. 


Lam, therefore of opinion that the Indian 
Companies Act and the Madras City Munici- 
pal Act cannot be applied to companies which 
have not a place of business situate in British 
India, as they cannot get themselves registered 
in British India until they open a place of 
business in this ‘country, and so they cannot 
become “incorporated companies ” within the 
meaning of section 110 of Act ay of 1919, 


Mr, Aingar conceded that as “ persons” in: 
clude “companies” under section 3, clause 


(2) 98 Ind. Qas. 829 ; 48 O. 148. 
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(89), of the General Clauses Ach, such com- 
panies are liable to pay taxes under section 
111. Therefore, the result of my conclusion 
will not be that they will escape making any 
contribution whatever to the revenues of tha 
Corporation, and the equity of the claim made 
by the assessed company has thus no bearing 
on the decision of the question that has been 
raised and referred to us. 


Devadoss, J.—The Chief Judge of the 
Small Cause Court, Madras, has submitted 
the following questions of law for the opinion 
of the High Court :— 


1. Whether or not incorporated companies 
which transact business in the City of Madras 
and whose paid-up capitalis ina currency 
other than that of British India are Liable to 
be assessed to the bas on companies under 
section 110 and rule 7 of the taxation rules 
in schedule IV of the Madras City Municipal 
Act, 1919? 

2. Does the proviso to rule 7 apply to all 
companies transacting business within the 
city irrespective of their capital being in 
British Indian ourrenoy or any other cur- 
renoy ? 

a 3. What is the meaning of expressions 

gross income”, and gross income received in 
or from the city” in the proviso to rule 7 ? 
Does the latter expression include income 
arising out of business transacted outside 
Madras, the proceeds whereof are transmitted 
to and received by the agents of the incor- 
porated company in Madras where they have 
their head office ? 


This reference arises oub of an appeal pre- 
sented by Messrs, Best & Co., Agents of 
the Nobel’s Explosives Company, Limited, 
against the levy of companies’ tax by the 
Commissioner of the Madras Corporation on 
the grounds (1) that the paid-up capital of the 
Nobel’s Explosives Company, Limited, being in 
sterling and not in rupees the scale of assess- 
ment under rule 7 of schedule IV of the Act, 
does not apply and the Company is not, there- 
fore, liable to the tax on companies under the 
aforesaid rule; (2) if contrary to the above 
contention it is held thatthe Company can be 
assessed under rule 7, this assessment can be 
made under the proviso’ to that rule and the 
Proper assessment to “be imposed for the 
half-year in question is Rs, 25 only as the 
gross annual income of the company did nob 


exceed Rs. 6,000. The learned Chief Judge 
held that the Nobel's Explosives Com- 
pany, Limited, was not liable to be assessed 
under section 110 and rule 7 of schedule IV 
and allowed the appeal. Heis “ of opinion that 
the power to determine the value in currency 
of British India of any sum expressed in any 
currency other than that of British India has 
not either expressly or by implication been 
conferred on the Commissioner and that under 
rule 7, the Commissioner can impose assess- 
ment in respect of those companies only, the 
paid-up capital of which is expressed’ in 
rupees,” 

The first question submitted for the opinion 
of the High Court has been argued at consi- 
derable length. The contention of Messrs. Best 
& Co, Agents of Nobels Explosives Com- 
pany, Limited, is that only companies whose 
share capital is expressed in terms of Indian 
currency are liable to assessment under rule 7 
of schedule IV of the Madras City Municipal 
Act and the Nobel’s Explosives Company, Limi- 
ted, being an English Company whose share 
capital is expressed in terms of British cur- 
reney cannot be brought within the operation 
of rule 7 of schedule IV. The Nobel’s Explo- 
sives Company, Limited, has a paid-up capital 
of £2,793,412. It was incorporated in England 
and it carries ona world-wide business, The 
question is whether an English Company such 
as the Nobel’s Explosives Company, Limited, 
is not liable to be assessed under the Madras 
City Municipal Act, section 110, by reason of 
its share capital being expressed in terms of 
English Ourrency and notin terms of the 
currency in India. Section 110 is under the 
heading “Taxon Companies” and is in the 
following terms :— 


Every incorporated company transacting 
business within the city for profit or as a 
benefit society shall pay by way of licence fea 
in addition to any other licence fee that may 
be leviable under this Act, a half-yearly tax on 
its paid-up capital on the seale shown in the 
taxation rules in schedule IV; but in no case 
exceeding one thousand rupees, if and as soon 
as it has transacted business in the city for 
the period prescribed in section 113. 

Eeplanation._-Whenever a company has an 
office, agent or firm fo represent it for purpos 
of transacting business in the city, such com 
pany shall be deemed bo transact business in 
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the city and such office, agent or firm shall be 
liable for the tax in respect of the company’s 
business, whether or nob such office, agent or 
firm has power to make binding contracts on 
behalf of the company.” Rule 7 of schedule 
TV is headed “Part 2—Assessment of Compa- 
nies—section 110” and is inthe following 
terms :—'Companies shall be assessed by the 
Commissioner on the following scale.” It has 
two sub-headings, “paid-up capital” and “half- 
yearly tax,” then another heading. 


4 Lakhs of rupees and a soale. 


A, More than twenty Yn 
B. More than ten, less than twenty 
C. More than five, less than ten 

D. More than three, less than five ... 
G. Less than one Sas 


250 
150, eto, 
30 


There is also a proviso to the effeob “Pro- 
vided that any company, the head office or a 
branch or principal office of which is notin 
the city and which shows that its gross in- 
come received in or from the city has not in 
the year immediately preceding the year of 
taxation exceeded 

(a) Rs, 25,000—shall pay only Rs. 125. 

(b) Rs. 15,000—shall pay only Res, 75. 

(c) Rs. 6,000 —shall pay only Rs. 25. 

“It has been conceded, andI think very 
rightly, by Mr. R. N. Aingar who appeared for 
Messrs. Best & Co., that if section 110 stood 
alone, Nobel’s Hixpolsives Company, Limited, 
would be liable to pay the tax on companies, 
but he contended that inasmuch as rule 7 had 
referred only to paid-up capital in lakhs of 
rupees, the scope of section 110 had been nar- 
rowed by rule 7. He further contended that 
there was no provision in the Act, for sonver- 
ting Capital expressed in terms of foreign cur- 
rency into the British Indian currency such as 
that contained in section 20 of the Stamp Act, 
andit must, therefore, be taken that the legis- 
laure intend that only companies whose capital 
was expressed in rupees should be assessed. He 
further contended that it would be very incon- 
venient to assess companies under rule 7, 
when the exchange is fluctuating as it is now 
and a German Company with a capital of two 
million Marks may at the present rate of 
exchange not have a capital of more than a 
few rupees, 

The real question is whether a company not 
“registered in British India and whose capital 


is not expressed in terms of Indian currency 
is outside the scope of seotion 110, Sec- 
tion 110 is very clear in its terms. It makes 
every incorporated company transacting busi- 
ness within the city for profit or as bene- 
fit society liable to pay by way of licence fee 
a half-yearly tax on its paid-up capital on the 
soale shownin schedule IV, The scope of 
section 110 being wide and the provisions be- 
ing so clear, can ib be said that tho scope of 
that section has been narrowed by rule 7? 
Rule 7 does not contain any expression to the 
effect that the paid-up capital should be in 
rupees, All that it says is that if the paid-up 
capital is more than twenty lakhs, a certain 
amount of tax is payable and if it is more than 
ten and less than twenty, a certain other 
amount is payable and it givos a scale. Can 
it be said that Nobel’s Explosives Company, 
Limited, has not got a capital of twenty lakhs 
of rupees? The Commissioner has authority 
fo assess the tax and in his opinion, if a com- 
pany has a capital of more than twenty 
lakhs, that company is liable to pay a certain 
amount half-yearly. Any foreign company 
whose capitalin foreign currency is known, 
can be easily said to possess a capital of 


. more than twenty lakhs or less than twenty 


lakhs or any other sum. Looking at the his- 
tory of this legislation it cannot be reasonably 
contended that the legislature intended only tn 
assess companies registered in India, In the 
City of Madras Municipal Act, 1884, provision 
was made for levying professional tax in sec- 
tion 103 in these terms: “If the Commission- 
ers determine to levy a taxon arts, profes- 
sions, trades and callings (not being a military 
profession or calling), and on offices or appoint- 
ments, every person who within the aity exer- 
cises any one or more of the arts, professions, 
trades or callings, or holds any one or more 
of the offices or appointments, specified in 
schedule A, shall pay in respect thereof the 
sum specified in the said schedule as payable 
by persons of the class in which such person is 
placed.” The relevant portion of schedule A 
is as follows :—‘ Joint stock companies and 
other companies carrying on any trade or bu- 
siness having gain for its object, or as benefit 
societies, and the capital of which exceeds 
twenty lakhs of rupees , - 500 rupees.” 
In the Madras City Municipal Act of 1904, 
section 115 was enacted for: the levy of taxes 
and tolls. Seotion 120 of that Aos isin the 
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following terms :—“If the corporation deter- 
mine to levy the tax specified under clause A 
of section 115, every person who within the 
city exercises any profession, art, trade, or cal- 
ling or holds any office or appointment bring- 
ing him within one or more of the classes of 
persons specified in schedule V shall pay the 
sum specified in the said schedule as payable 
by persons of the class in whioh such person is 
placed.” In schedule V (A) the wording of the 
Act of 1884 is reproduced. In the present Aot, 
the same wording is used with a slight modi- 
fication. Instead of repeating under the head- 
ings of A, B, C, etc., the provisions as to com- 
panies, an abbreviated form is introduced with 
a heading “lakhs of rupees” and the abbreviat- 
ed forms, more than twenty, more than ten 
and less than twenty, more than five and less 
than ten, etc. It is clear from this that 
the legislature did not intend to alter the 
law asit stood both under the Aot of 1884 
and under the Ach of 1904. It is to be 
remembered in this connection that the tax 
on companies levied by the Corporation seems 
to have been paid without demur, and it is 
only now that objection is raised against the 
assessment under section 110 and rule 7 of the 
present Act, Though the conduct of the asses- 
sees does not estop them from or stand in the 
way of raising a legal objection, yet it shows 
how both the Corporation and the companies 
understood the provisions of the Acts of 1884 
and 1904. It is true that if the amout of tax 
be small the companies may nob take the 
trouble of objecting to the assessment. But 
where the half-yearly tax is such a large sum 
as rupees one thousand, the companies nabur- 
ally try to escape taxation if they could, 


Under the District Municipalities Act, com- 
panies not registered in British India or in the 
British Dominions are not liable to pay the 
companies’ tax. The provisions of that Act 
are different from those of the Madras City 
Municipal Act. In the District Municipalities 
Act of 1884, tax on arts, professions, trades 
and oallings was levied by reason of the 
provisions contained in section’63, Schedule A, 
class I, begins thus:— Every person 
holding any office or appointment, public or 
private, or employed in any capacity, whose 
pay, salary er pension amounts to Rs, 2,000 a 
month or upwards, and every person falling 
under any of the following denominations 


whose income is estimated to amount to 
Rs. 2,000 a month or upwards: carrying on 
business as a company, eto., ete.” The word 
“Company ” is defined in the Act as meaning 

8, company registered under the Indian Com- 
panies Act, 1882, or under the Acts of Parlia- 
ment known under the collective title of the 
Companies Acts, or incorporated by an Act of 
Parliament or of the Governor-General in 
Council, or by Royal Charter or Letters 
Patent,” This Act was amended by Act III of 
1897. The Amendment Act made no change in 
the law as regards professional tax. The Madras 
District Municipalities Aot of 1920 was passed 
fo consolidate and amend the law relating to 
District Municipalities. Section 92 of the Act 
is in these terms: “If the Chairman publish- 
es a notification under section 80 that a com- 
panies’ tax shall be levied every company 
transacting business within the municipality 
for profit or as a benefit society shall after 
the date specified in the said notification pay 
a half-yearly tax on its paid-up capital on the 
soale shown in schedule IV, if and as soon as 
it has transacted business inthe municipality 
for the period laid down in section 95, Sehe- 
dule IV, rule 16 has the heading of“ Assess- 
ment of companies,” Companies shall be 
assessed by the Chairman on the following 
soale :— < 


Paid-up capital Half-yearly tax. 


Rs. 
A. More than ten lakhs cf rupses e 250. 


and the wording is almost similar to the word- 
ing in the Madras City Municipality Act of 
1919, In section 92 of the Aot, the expression 
is “ every company transacting the business” 
and the word company is defined as meaning 
"a company registered under the Indian 
Companies Act, 1918, or under the Acts of 
Parliament known under the colleative title of 
the Companies Acts or incorporated by an Act 
of Parliament or of the Governor-General in 
Council or by a Royal Charter or Letters 
Patent.” It is quite clear, therefore, that 
companies which do not come within the 
definition of the wording as given in the Act, 
are not liable to pay tax on companies, It 
has been held by Kumaraswami SASTI, J. 
in C.S. Nos. 796 and 1055 of 1921, that 
companies like the Singer Sewing Machina 
Company and the Standard Oil Oompany of 


Von, 19) 


INDIAN OASES 


983 


BEST & CO,, LTD, 0. THA CORPORATION OF MADRAS 


New York are not liable to assessment under 
section 92 of the’ District Municipalities Act 
in respect of business carried on within the 
limits of a municipality. In the Madras City 
Municipal Act there is no definition of 
company and as section 110 speaks only of 
Incorporated Company transacting business 
within the city, I think that the intention of 
the Legislature is quite clear and that is to 
bring within the operation of section 110 all 
Incorporated Campanies transacting business 
within the city whether they be incorporated 
in British India or in the British Isles or 
anywhere else, The conditions necessary are, 
they should be incorporated and they should 
transact business within the city for profit or 
as a benefit society and should carry on busi- 
ness as required by section 118, in order to 
make them liable to the tax on companies, 
When section 110 is so clear in its terms, can 
it be said that its scope bas been narrowed by 
implication only by reason of the expression 
“lakhs of rupees” being used as regards the 
paid-up capital in r. 7. The Commissioner is 
empowered to tax companies and he has to 
determine what the capital of a company is, 
I do not think that there is any insuperable 
difficulty in the Commissioner arriving at a 
satisfactory decision as regards the amount of 
the capital of a company in rupees when -that 
capital is expressed nob in terms of Indian cur- 
renoy but of English or foreign currency. 
Considering the wide margin that is given in 
the rule, it is not right to hold that compa- 
nies which have nob got a capital express- 
ed in Indian currency are outside the scope 
of r. 7. Suppose a company is formed and 
registered in Travancore and its capital is 
expressed in the currency of the State, viz, 
Chakrams, or a company is formed and 
registered in the Native State of Hydera- 
bad and its capital is expressed in terms 
of Sicca rupees, could not the Commissioner 
easily ascertain whether such a company 
carrying on business in the city of Madras 
has or has not capital of more than 
twenty lakhs or less than ten lakhs of 
rupees or any other sum? Itis urged that 
the Madras City Municipal Act is a taxing sta- 
tute and should be construed strictly. It isa 
well established principle of construction tbat 
all penal statutes, statutes which impose 2 
penalty, and taxing statutes should be constru- 


ed strictly :—that is, where itis not quite clear 
that a subject is liable toa tax or penalty, 
he should not be made liable by any extended 
or loose construction of the statute. But 
this principle does not stand in the way of 
considering whether a taxing statute embraces 
within its operation certain classes of persons. 
Mr, Aingar referred to the observations of 
Rowlatt, J., in Cage Brandy Syndicate v. 
Inland Revenue Commissioners (1), ‘ It is 
urged by Sir William Finlay that in a Taxing 
Act olear words are necessary in order to 
tax the subject, Too wide and fanciful a 
construction is offen sought to be given to 
that maxim, which does not mean that words 
are fo be unduly restricted against the Crown 
or that there is to be any discrimination 
against the Crown in those Acts, It simply 
means that in a taxing Actone has to look 
merely at whatis clearly said, There is no 
room for any intendment, There is no equity 
about a tax. There is no presumption as 
to a tax. Nothing is to be read in, nothing 
is to be implied, One can only look fairly 
at the language used.” Appling the obser- 
vations of the learned Judge to the present 
case, can it be said that an incorporated 
company carrying on business within the 
city of Madras does not come within the 
operation of section 110 andr. 7? What is 
there in the rule to indicate either expressly 
or impliedly that the expression “incorporated 
company ” should be held fo mean incorporat- 
ed only in British India? The words of the 
statute are clear and when there is nothing 
in it to imply an intendment to exclude any 
person or olass coming within the clear 
language of the seotion, ib would be doing 
violence to that language by importing some- 
thing not warranted by anything in it or in any 
other portion of the enactment. The mere 
fact that the liability of the companies’-tax is 
on its having a capital of certain number of 
lakhs is no justification for holding that the 
company should have its capital expressed in 
terms of Indian currenoy, 


In Corporatién of Calcutta v. Standard 
Marine Insurance Company (3), an argument 
was put forward that a company not rogistered 
in British India was not liable to be assessed. 
The learned Advocatie-General of ghe day, Sir 


(8) 290, 682; 11 Ind. Deo. (N.B) 887. 
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Charles Paul, urged this argument :—In 
the 2nd schedule the words used are, the 
paid-up capital of which amounts to 10 lakhs 
of rupees or upwards.’ The words “ amounts” 
has been advisedly used. It means ‘is equival- 
ent to.’ Companies with capital in foreign coin 
are intended to be included.” But the point 
was not decided and it is urged that the Bengal 
Act was subsequently amended by the intro- 
duction of the words “ equivalent to.” In my 
view it is unnecessary to use the words 
“ equivalent to,” for all that the rule saysis that 
if the capital is more than twenty lakhs a cer- 
tain amountis payable, and if less than twenty 
lakhs of rupees, some other amount is paya- 
ble. The case of Charles James Partington v. 
The Attorney-General (4), was relied upon by 
Mr, Aingar in support of his contention, The 
observations of Lord Cairns as to the inter- 
pretation of fiscal statutes is entitled to the 
greatest weight. “Iam not at all sure that, in 
a caso of this kind —a fiseal case—form is not 
amply sufficient ; because, as I understand the 
principle of all fiscal legislation it is this : 
It the person sought to be taxed comes within 
the letter of the law he must be taxed, how- 
ever great the hardship may appear to the 
judicial mind to be. On the other hand, if 
the Crown, seeking to recover the tax, cannot 
bring the subject within the letter of the law, 
the subject is free, however apparently within 
the spirit of the law the case might otherwise 
appear to be. In other words, if there be 
admissible, in any statute, what is called an 
equitable construction, certainly such a con- 
struction is not admissible in a taxing statute, 
where you can simply adhere to the words 
of the statute,” A careful perusal of the judg- 
ment of the case shows that the House of 
Lords upheld the contention of the Crown 
that if two administrations are taken out, 
stamp duty is payable in respect of both. The 
facts of the case are: One Mary Shard died 
intestate in England in 1819. No one appeared 
to administer her estate and Mr. Maule, the 
then Solicitor to the Treasury, took out letters 
of administration for that purpose. The next of 
kin to the deceased was Mrs. Isabel Cook, the 
wife of Mr. Ellis Cook, both of whom had 
always been domiciled in the United States, 
Mrs. Isabel Cook died in 1825. She bad not 
taken out, letters of administration to 


(6) H L 100 ;38 D. J. Bx. 206 ; 21 L. T. 970. 


Mrs, Shard, Her husband died in 1830, After 
his death his children applied to Mr. Parting- 
ton, to tako proceedings against the Solicitor to 
the Treasury, to recover from him the property 
which had belonged to Mrs, Shard and which 
they claimed under their mother. Mr, Parting- 
ton took out separate letters of administration 
to the estate. first of Hillis Cook and 
then of Isabel Cook. Each grant was dated 
the 42nd July 1855 and the form of each 
was as follows :— We do grant full power 
and authority to you to administer and faith- 
fully dispose of the said goods, ote., which be- 
long to his estate.” In the grant relating to 
the mother’s estate the concluding words were 
“For the use, eto., of James Cook now residing 
in Vermont in North America one of the 
natural and lawful children of the said Isabel 
Cook deceased, eto, etc.” Mr. Partington 
then instituted a suit in Chancery against Mr, 
Reynolds (whe had in the meantime succeed- 
ed Mr, Maule as Solicitor to the Treasury) and 
the Court having found James Cook to be the 
next of kin declared Mr. Reynolds to be charge- 
able with the principal sums of the assets. 
The Commissioners of Inland Revenue claim- 
ed that stamp duty should be calculated on a 
value including all accretions from the death 
of Isabel Cook tio the date of the administration, 
namely, the 28rd July 1855, and also claimed 
that the grant of the administration for the 
etfects of the late Hillis Cook, who survived his 
wife, should be stamped at the same rate. 
The Court of Exchequer Chamber held that 
duty was payable in respect of both the estates, 
The House of Lords affirmed the judgment of 
the Court of Exchequer Chamber ; when two 
administrations are granted stamp duty is pay- 
able on both. Whether the devolution of the 
estate of one deceased person has been reduc- 
ed to possession or not, when administration 
is sought for the estate of a person on whom 
some other estate has devolved stamp duty is 
payable on the values of the estate of the per. 
son who died intestate as well as for the 
administration of the estate of the person on 
whom the previous estate devolved though he 
had not taken out letters of administration. 
Their Lordships construed the provisions of ths 
statute strictly and upon the strict construc- 
tion both the estates were liable to pay stamp 
duty. Lord Chelmsford agreed with the 
Lord Ohancellor in the order propgsed and 
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observed, ‘* with respect to the liability to the 
full duty upon both the administrations taken 
out by the appellant, it was admitted by his 
learned Counsel that if the question had arisen 
with respect to subjects of this country no 
doubt would have existed as to the double duty 
being payable. But it was contended, that as 
Isabel Cook and her husband Bilis Cook were 
domiciled Amercians, is was not necessary to 
take out administration to Ellis Cook in order 
to obtain administration to Isabel Cook ; that 
the husband was not an interested party ; that 
the’ wife’s administrator might give a sufficient 
receipt and discharge; and that the whole of 
the duty of the administrator was to remit 
the money received by him under the ad- 
ministration to America to be distributed 
there to the person entitled. I must confess 
my inability to follow this reasoning, or to 
understand how the question of domicile can 
enter into the consideration of the grant of 
letters of administration in this country.” 


Mani Mohan Mandal v. Ramtaran Man- 
dal (2), was relied upon as authority for 
the contention that r. 7 controlled the 
scope of section 110. In that case, the 
question was whether a Court had the 
power of remand not expressly given to it 
under O, XLI, r. 23, of the Civil Procedure 
Code. Section 107 begins thus: ‘Subject to 
such conditions and limitations as may be 
prescribed an Appellate Court shall have 


power (a) to determine a case finally and, (b) - 


fo remand a case, etc.” ‘As presoribed ” means 
as prescribed by the rules to be framed here- 
under. Under O. XLI, r. 28, the power fo re- 
mand a case is limited. Sir Lawrence Jenkins 
makes the following observations at page 
152 :—" The body of the Code is fundamental 
and is unalterable except by the legislature ; 
the rules ara concerned with details and 
machinery and can be more readily altered, 
Thus it will be found thatthe body of the 
Code creates jurisdiction while the rules indi- 
cate the mode in which itis to be exercised. 
It follows that the body of the Code 
is expressed in more general terms, but it 
has to be read in conjunction with the 
more particular provisions of the rules.” Sec- 
tion 110 of the Madras City Municipal Act is 
not subject to the rules prescribed under that 
rule or any other provisions of the Act. It 
simply says that the tax shall be on the seale 
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shown in the taxation rule in schedule IV. 
The liability to pay tax is imposed by section 
110; the amount of the tax is to be determined 
according to the scale given in the schedule, 
So, the rules in schedule IV cannot take away 
the liability to pay the tax and a reasonable 
construction should be placed both upon sec- 
tion 110 and upon rule 7 in order to avoid a 
construction, which is repugnant fo the object 
of the section and the rule, 


As a, good deal of argument has been address- 
ed to us upon the construction of taxing statut- 
es, I shall deal briefly with a few cases which 
bear on the point. In Maxwell’s Interpreta- 
tion of Statutes there is this passage at page 
410 “When one section enacted that if the 
plaintiff recovered a sum ‘not exceeding’ £5 he 
should have no costs, and another, thas 
if he recovered ‘less than’ 85 the Judge 
certified, he should have his costs ; the 
literal meaning of the last clause leaving ib 
inoperative where the sum recovered was 
exactly £ 5, it was held, to avoid imputing so 
incongruous and improbable an intention to the 
legislature, that the words ‘less than’ should 
be read as equivalent to ‘not exceeding’ the 
general principle being that Acts of Parliament 
should be construed with a candid mind 
and with an intention to understand them— 
Garby v. Harris (5). At page 420 thera 
is this following passage :—'So, the XXXV, 
Geo, III, 6, 101, section 2, which empowered 
Justices fo suspend in case of sickness the or- 
der of removal of any pauper who should be 
‘brought before them for the purpose of 
being removed,’ was construed as authorizing 
such suspension without the actual bringing up 
of the pauper before the Justices : as the literal 
construction would have defeated fhe humane 
object of the enactment.” In these cases the 
Court departed from the strict language of the 
enactment in order to give full effect to the 
intention of the legislature as expressed in the 
section and in order to avoid absurd construct- 
ion, or to prevent anything which is against 
humane practice, 


I have referred to these cases only for the 
purpose of showing that the Court is not de- 
barred [rom giving a reasonable construction 


(5) (1852) 21 L. J. Ex. 160; TEx. 891: 16 Jur. 
456 1 155 E. R. 1084. 
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to a statute. Iam not overlooking the prin- 
ciple that taxing statutes should nob receive 
an equitable construction. In Halsbury’s 
Laws of England, Vol, 27, page 148, the law 
is summed up thus :— Ib is the duty of Jud- 
goes to give fair and full effect to statutes with- 
out regard to the particular consequence in the 
special case and not to indulge in conjecture as 
to what Parliament would have done if a parti- 
cular case had been presented to its notice, 
for ib may be presumed that the framers of a 
statute contemplated matters of ordinary 
occurrence,” 


Tt has been urged that there is no provision 
in the Act for converting the foreign 
currency into Indian currency as is contained 
in the Stamp Act, as the legislature did not 
intend to tax companies whose capital is nob 
in rupees. By section 20 of the Stamp Act, 
an arbitrary date is fixed for conversion of 
foreign currency into Indian currency. The 
Stamp Act imposes an ad valorem duty on 
certain classes of documents and it is neces- 
sary to calculate the duty as exactly as could 
be done, and for that purpose, the legislature 
has fixed a certain date for such calculation. 
Under the Madras City Municipal Act, section 
118, the tax becomes payable if the company 
carries on business for 60 days, and on the ex- 
piry of the 60th day the tax could be demand- 
ed, and the Commissioner could after that date 
assess the company under section 110, rule 7. 
It is not likely that there could be any great 
fluctuations in the course of a month or two, 
and the extraordinary conditions prevailing in 
Germany and in Austria now should not be 
taken to be the ordinary conditions prevailing 
in the exchange market. Owing to extraordin- 
ary circumstances the mark has depreciated 
very much and similarly the Austrian and 
Russian ourrency, But till two years ago, 
there were not such abnormal conditions pre- 
vailing and there would be no hardship if 
there is a slight fluctuation in the value of the 
foreign currency in relation to the Indian cur- 
rency, between the dates on which fhe com- 
pany becomes liable to pay the tax and the date 
on which it is assessed. In Hyde vy. 
Johnson (6), the facts were “ The plaintiff in 
order to recover a debt barred by the 


(6) nee Bing (N.G.) 776; 8 Boots 289; 2 Hadges 
94; a . (N. 8.) O. P. 291; 182 E. R, 299; 42 R. 
R, T87 


statute of limitation, offered in evidence at 
the trial before the Under-Sheriff a leb- 
fer written by the defendant's wife, in 
her husband’s name at his request, offering 
to pay the duty by instalments and sent by 
him to the plaintiff, The evidence was object- 
ed to asnot signed by the party ‘chargeable 
thereby’ within the meaning of 9 Geo, 
IV, O. 14, section I,” Tindal, O, J., upheld the 
contention and observed as follows:—' The 
question furns entirely on the construction of 
the statute and it amounts in other words 
to this: does the Statute 9 Geo, IV, © 14, 
extend to a writing signed by an agent of 
the party or is it confined in terms to a writ- 
ing ‘signed by the party chargeable thereby ?’ 
Looking at thea words of the statute, it is 
confined in terms to a writing ‘signed by 
the party chargeable thereby’ * 
Some inconveniences have been pressed in 
the course of the argument upon our attention 
in cases where a total inability of parties to 
sign may exist ; but the nature of the signature 
which is necessary to comply with the requi- 
sites of the statute is such as to make it 
almost impossible to suppose a case in which 
a party could’ nob make such a signature 
as would satisfy the statute. And after all, 
in construing a statute we must not look to 
cases of very rare and singular ocourrence bub 
fio those of every day experience, and whatever 
may be the consequense, we must interpret 
the statute according to the plain import of the 
language employed in it, In Re Hall (7), Cave, 
J. observes with regard to section 19, of the 
Patents, Designs and Trade Marks Aot of 1888 
‘Iam unable to see in what way our inter- 
pretation of the language-of the section can 
work injustice, A very strong case of injustice 
arising from giving the language of an Act of 
Parliament its natural meaning must be made 
out before the Court will construe a section 
in a way contrary to the natural meaning of 
the language used; and it will be no injustice. 
if the result of our decision be to deprive the 
person who infringes a patent of the right to 
set up a defence which does not go to the 
merits.” 


Earl Cairns gives the reason for a sbriob 
construction of Taxing Acts in the following 


(7) (1889) 21 Q. B D. 187 ; 6T L. J. Q. B. 494 ; 59 
L. T, 37 ; 86 W. R. 8 
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terms in Pryce v. Monmouthshire Canal and 
Railway Companies (8): “ My Lords, the gases 
which have decided that Taxing Acts are to 
be construed with strictness and that no pay- 
ment is fo be exacted from the subject which 
is not clearly and unequivocally required by 
Act of Parliament to be made, probably 
meant little more than this, that, inasmuch 
as there was not any @ priori liability in a 
subject to pay any particular fax, nor any 
antecedent relationship between the tax-payer 
and the taxing authority, no reasoning found- 
eğ upon any supposed relationship of the tax- 
payer and the faxing authority could be 
brought to bear upon the construction of the 
Act, and, therefore, the bax-payer had a right 
to stand upon a literal construction of the 
words used, whatever may be the conge- 
quence,” It is contended by Mr. Duraiswami 
Ayyangar on behalf of the Corporation that 
for the privilege of trading within the city, the 
tax is payable. It is unnecessary to consider 
whether the amenities of the city are a sufi- 
cient quid pro quo for the tax payable by the 
Company.In this connection it may be instruo- 
tive to see how American Courts construe le- 
gislation of this kind. “In America, Revenue 
Laws are not regarded as penal laws in the 
sense that ib requires them to be construed 
with strictness in favour of the defendant. They 
are regarded rather in their remedial character 
as intended to prevent fraud, suppress public 
wrong and promote public good and so con- 
strued as to most effectually accomplish those 
objects. © Maxwell’s Interpretation of Statutes, 
6th Edition, page 509. Without subseribing to 
the doctrine embodied in the above passage, 
I think a reasonable construction should al- 
ways be adopted without straining tha langu- 
age either in favour of one party or the other. 

An argument has been advanced by 
Mr. Aingar that the Registrar of Joint Stock 
Companies would refuse to register the Memo- 
randum of a Company in which the capital is 
expressed in terms not of British Indian cur- 
rency bub of some other currency on the 
ground that there is no machinery by which 
he could convert the Foreign currency into 
Indian currency and that the forms appended 
to the Act contain words and expressions 
which are applicable only to the Indian our- 


(8) (1879) 4 A. O. 197 749 Le J. Bx. 180; 40 I T. 
630 ; 27 W. R. 666. 
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rency. Whether the Registrar would refuse 
to register a Company whose share oapital is 
expressed ina Foreign currency or not is a 
question which need not be considered here, 


In the year 1884, there could not have been 
many Companies registered under the Indian 
Companies Aob, trading within the City 
of Madras and the Legislature could nob 
be said to have overlooked the fact that there 
were a number of English and American 
Companies trading within the City of Madras, 
and that it intended that the scope of the 
enactment in 1884 should be limited to the 
Indian Companies only. Considering the long 
time that has elapsed since the Act of 1884 
was passed, and considering the fact that no 
attempt was ever made so far as if was 
brought to our notice, to dispute the liability 
of the Company to pay Companies’ tax, is it 
reasonable to suppose that the intention of the 
Legislature was not to tax all incorporated 
Companies? ‘The inconvenience that may be 
felt in one or two cases in converting For- 
eign currency into Indian currency for the 
purpose of assessment need not stand in the 
way of a reasonable construction of the Statute, 
There may be Companies incorporated accord- 
ing to the law of Brazil or Japan or any 
other country, but if it is an incorporated Com- 
pany, it is liable to pay the tax if it comes with- 
in one of the classes mentioned in rule 7. It 
is always open to the Company to show that 
the estimate of the Commissioner is wrong, and 
there is an appeal provided to the Standing 
Committee against the decision of the Com- 
missioner. I think the Legislature used the ex- 
pression “ Incorporated Company ” in geo- 
tion 110 of the Act advisedly while it used the 
word “Company” in the corresponding pro- 
vision of the District Municipalities Act, 1920. 
In the City of Madras Municipal Act, 1884, 
and in the Madras City Municipal Act, 1904, 
the expression used is “Joint Stock Companies 
and other Companies.” In the District Munici- 
palities Acts of 1884, of 1897, and of 1920 the 
Legislature used the word “ Company ” in the 
Act and gave a definition toit. To uphold 
the contention of Messrs. Best & Co., would 
be to impute to the Legislature an intention 
to tax Companies incorporated in England it 
tbey carry on business within the limits of any 
Municipality in%the:“mufasail'‘antl not to tax 
them if} they Zearryfon business in the city. 
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Surely such an intention cannot be imputed 
to the Legislature when it is remembered that 
more British and Foreign Companies carry on 
business in the city than in any Municipality 
in the mufassil, 


After an anxious consideration of the ques- 
tion I am of opinion that an Incorporated 
Company in order to be liable to taxation 
under section 110 and rule 7 of the Madras 
City Municipal Act need not havo its capital 
expressed in terms of the Indian Currency 
and that all Incorporated Companies are 
Viable to assessment under section 110 and 
rule 7. In the view I hold, it is unnecessary 
Wa ore an opinion as regards points 2 
an 


The Court.—As we have come to different 
conclusions and the matter falls within rule 2, 
clause (3) (a) of the Appellate Side Rules, 
we refer the first of the questions referred to 
us to a Full Bench for decision. 


Messrs, Nugent Grant and B.N, Aingar, 
for the Appellant, 


Mr. P, Duraiswami Ayyangar, for the Res- 
Pondent, 


OPINION. 


Schwabe, C. J.—The question for decision 
is whether an English company with sterling 
capital is Hable to assessment under the head- 
ing Tax on Companies” under the Madras 
City Municipal Act IV, of 1919. This depends 
on the proper interpretation of section 110 and 
of rule (7) of schedule IV which must be read 
together. That section runs: “Every incor- 
porated company transacting business within 
the City for profit shall pay by way 
of licence fee a half-yearly tax on 
its paid-up capital on the scale shown in the 
taxation rules in Sehedule IV but in no case 
exceeding rupees one thousand, if and as soon 
as it has transacted business in the city for 
the period prescribed in section 118.” Turning 
to rule (7) of schedule IV it russ : ‘Companies 
shall be assessed by the Commissioner on the 
following scale :— 


Paid-up oapital—lakhe of rupees. Half-yearly tax 
e < Reg. 


A. Mora than twenty 
B, More than ten, less than twenty 


1,000 
500 


etcetera.” That has been slightly amended 
by the Madras Act VII of 1923, which sub- 
stituted “twenty and more than twenty” and 
“Ten and more than ten ” for the words under 
(A) and (B), the object being to bring in to tax 
companies whose capital was exactly twenty 
or ten lakhs which might have been excluded 
by the use of the words “more than” and 
“less than.” 


The principle of construction to be ap- 
plied to taxing statutes is that, if the 
words of the statute are capable of two 
otherwise equally opposite constructions, the 
construction to be adopted is that in 
favour of the taxpayer : buf, to ascertain whe- 
ther the two possible constructions are equally 
opposite, the ordinary rules of construction of 
statutes are to be applied. As pointed out by 
ROWLATT, J.,in Cape Brandy Syndicate v. 
Inland Revenue Commissioners (1), the maxim 
that clear words are necessary in order to tax 
the subject does not mean, as offen contended, 
“ that words are to be unduly restricted against 
the taxing authority. It simply means that in 
a taxing Act one has to look merely at what is 
clearly said. There is no room for any intend- 
ment. There is no equity about a tax, There 
is no presumption astoa tax, Nothing is to 
be read in, nothing is to be implied. One can 
only look fairly at the language used.” That 
was enunciating no new principle, and I think 
the matter was clearly stated by LORD RUSSEL, 
C.J., in Attorney-General v. Carlton Bank (9), 
when he said, “I see no reason why special 
canons of construction should be applied to 
any Act of Parliament, and I know of no 
authority for saying that a Taxing Act is 
to be construed differently from any other Act, 
The duty of the Court is in my opinion, in all 
cases, the same, whether the Act to be cons- 
trued relates to taxation or to any other 
subject, namely to give effect to the intention 
of the legislature as that intention is to be 
gathered from the language employed, baving 
regard to the context in connection with which 
it is employed. The Court must, no doubt, 
ascertain the subject matter to which the 
particular tax is by the statute intended bo be 
applied, but when once thatis ascertained, it 
is not open to the Court to narrow or whittle 
down the operation of the Act by seeming con- 


(9) . (1899) 2 Q. B. 158 atp. 164 ; 68 D. J. Q. B. 
783 ; 81 L. T. 116 ; 47 W. R. 650 ; 68 J. P, 629, 
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siderations of hardship or of business con- 
venience or the like. Courts have to give 
effect to what the legislature has said.” 
Now, in this case, we have to see what 
was the intention of the legislature fo 
be deduced from the words used and 
the surrounding cireumstances. The Act pur- 
ports to imposea tax on every incorpo- 
rated company (which words it is admitted 
includes English companies) carrying on busi- 
ness within the City, and in terms imposed 
on its paid up capital a tax on the scale shown 
in the rules in the schedule. So far the langu- 
age clearly indicates an intention to tax all 
incorporated companies. ‘Turning to the rule 
in the schedule, we find that the company has 
to pay licence fee at a varying rate in rupees 
according as its capital is more or less in lakhs 
of rupees, or, in cases where the capital is an 
exact amount reckoned in lakhs, then, by the 
Amended Act, on that amount. It is contend- 
ed that that limits the application of the tax 
to companies whose capital isin shares of a 
rupee denomination. I do not think that 
that is the plain meaning of the words of the 
statute, or the proper interpretation to be put 
upon those words, even though they are 
capable of bearing that construction. I think 
it is morely stating the scale in the terms of 
the currency of this country and I see no 
difficulty at allin answering the question, how 
many lakhs of rupees is the capital of an 
English company with a capital, say of a 
million pounds sterling? Given the rate of 
exchange, it merely provides a simple sum in 
arithmetic, I entirely fail to see how, in 
stating the soale by reference to the capital in 
the currency of the taxing country, it can be 
properly construed to exclude all companies 
whose nominal capital is usually expressed in 
the currency of some other country. I am 
not sure that there would be anything illegal 
or impossible in an Indian Company registering 
itself under the Act with its capital in pounds 
or franes, and if it could do so, if would, under 
the construction contended for, escape the tax, 
If it had been intended by the Legislature to 
tax only Indian Companies with a rupee deno- 
mination of capital, the natural place for such 
limitation would have been in the section it- 
self and the words would have been “ Every 
Incorporated Company with a capital in rupees, 
ete,” or ab the very least, ifsuch exclusion 
yas intended, one would expeob to find it when 


ib isnot in the section, then in the schedule 
by a definite explanation or proviso that Com- 
panies with capital denominated in foreign 
currency should not be liable to the tax. Nor 
is it, in my view, an irrelevant consideration 
that the construction contended for would in- 
volve the intention of the Legislature having 
been to give a preference in trade to foreign 
over logal Companies: if it has done so by 
clear words, that ‘consideration might be irre- 
levant: butin my view, so far from being 
clear in that direction, the words used are capa- 
ble of, and indeed properly bear, the opposite 
construction, 

The answer to the question referred to us 
must be in the affirmative and the Company 
is liable to be assessed fo the tax, 

Coutts-Trotter, J—I do not think any- 
body could have any doubt as to what was the 
intention of the section and the rule which we 
are asked to construe, To my mind, to hold 
that the legislative body which passed this Act 
could have intended to discriminate against 
indigenous Companies in favour of foreign Com- 
panies, because that would be the inevitable 
result of the construction contended for, is one 
that is incapable of argument. Mr, Grant has, 
I think, very wisely put his case upon the 
ground that the draftsman of the Aot, owing 
to his carelessness, had in fact defeated the 
intention of the framers of the Act. How 
great that carelessness was it is almost 
impossible to imagine, There was a case in 
Corporation of Caleutia v. Standard Marine 
Insurance Company, (3) which was under the 
Calcutta Municipality Act of 1888 in whioh 
exactly the same point was argued, though not 
decided, as has been raised before us, That 
wasin 1895, and in 1899 a new Act was passed 
for the Caleatta Municipality and in that Act 
ex majori cautela words were inserted to pre- 
vent the opportunity for an argument, such as 
we have heard to-day. That the draftsman of 
the Madras Aot should not have taken the 
trouble to cast a glance over the Acts of other 
big Municipalities before he set his hand to his 
task is to my mind almost ineredible; but soit 
appears to be and we are, therefore, left with a 
problem which ought never to have arisen had 
the Act been drafted with reasonable care, Ido 
not accede to Mr, Grant’s argument because I 
think that the utmost that you find is the 
absence, so to speak, of a table for the commu- 
tation of foreign coinage into the coinage of the 
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country, and if seems to me that that failure 
is nos enough to defeat the plain intention of 
the governing section 110, because it appears to 
me that the Act might well contemplate that 
any taxing authority in any country can always 
by a not very difficult feat turn the coinage 
of one country into the terms of the coinage of 
the country where the Actis passed and where 
the tax is received.lé appears to me, therefore, 
that, just as I should be prepared to hold in 
England that where an Act expresses the capi- 
tal in pounds a French Company with capital 
in francs could be assessed, so here in India, 
where the rupee is the standard basis, the 
taxing authorities are not prevented, in the 
absence of an express provision fo the contra- 
ry, from performing the feat of converting the 
coinage into different terms. I may add that, 
having regard to the rates of exchange as 
they have been in later years, it is almost in- 
conceivable to imagine an Act fixing anything 
in the nature of a table except by reference to 
some date on which the rate of exchange is to 
be fixed. It appears to me thatit is quite 
clear that the Act supplies that omission by 
giving a definite date, the date at which the 
tax falls due. For the purpose of rule 7 of 
Sch. IV, I take it that the rate of exchange 
at the date when the tax falls due must be 
taken into consideration, I may add that I 
entirely sympathise with the greviance of the 
Company with regard tothe method of impos- 
ing the tax, for a more unjust method of tax- 
ing than to tax a Company upon the whole of 
its subscribed capital in every place where it 
carries on trade is, to my mind, difficult to 
imagine, It is really a very great hardship 
but one that can only be set right by the Legig- 
lature. I may add that, though there is a miti- 
gation of the hardship in part by the maxima 
fixed by rule (7) nevertheless those maxima do 
not apply toa very large class of cases as 
Mr. Grant has pointed out, 


I agree with the answer proposed by my 
Lord, 


Ramesam, J.—I agree‘ with the judg- 
ments just pronounced and that the answer 
to the question referred to us must be in the 
affirmative, 


y.N. Vv, ° Answered in the affirmative. 


PRIVY COUNCIL 


APPEAL FROM TEE UPPER BURMA JUDICIAL 
COMMISSIONER'S COURT. 


November 22, 1923. 


Present :— Lord Dunedin, Lord Phillimore, 
Sir John Edge, Mr. Ameer Ali and 
Sir Lawrence Jenkins. 


BAIJNATH SINGH AND OTHERS-~ “ 
APPELLANTS 


versus 


JAMAL BROTHERS AND COMPANY Ltp,, 
AND ANOTHER— RESPONDENTS. 


Burma Regulation II of 1897, rules framed under 
rr. b, T~Hegisiration — Presentation of document— 
Signature of person presenting document, whether ne- 
cessary— Endorsement, correctness of —-Presunption— 
Note as to absence of party, omission of, effect of. 


There is no provision in Burma Regulation If 
of 1897 or in the rules framed thereunder that re- 
quires the signature of the person presenting a doou- 
ment for registration. Rule 7 prescribos the mode of 
registration and the contents of the endorsement to 
be made by the registering officer, and the correctness 
of this official endorsement must be presumed. 


Rule 6 of the rules framed under Burma Regula- 
tion II of 1897, requires that where any party toa 
document is unable or retuses to appear, a note of tha 
circumstance should be made by the registering 
officer. The omission to make such a note, however, 
is one for which the person presenting the document 
cannot be held responsible: it isat most a defeot in 
procedure which does not vitiate a registration made 
on a proper presentation. 


Appeal from the judgment of the Upper 
Burma Judicial Commissioner's Court revers- 
ing the judgment of the Additional Distriet 
Judge, Yenangyaung. 


Messrs. De Gruyther, K. O., and Parikh, for 
the Appellants. 


Messrs. Macklean, K. O., and Dube, for the 
Respondents, 


JUDGMENT. .— This is an appeal from a 
decree, dated the 10th January 1921, of the 
Court of the Judicial Commissioner of Upper 
Burma, which reversed a decree, dated the 31st 
July 1916, of the Court of the Additional Dis- . 
trict Judge of Yenangyaung. 
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The suitisto enforces mortgage of the 
16th August 1904, for Rs, 25,000 advanced 
by the firm of Abdul Shakoor Jamal Brothers 
and Company to the defendants Baijnath 
Singh and Fateh Bahadur Singh, The mort- 
gage was taken in the name of Suna Ravana 
Mona Vengarachellum Chetty, but as benami- 
dar for the firm of Jamal Brothers and Com- 
pany. 

The present plaintiffs are Jamal Brothers 
and Company, Limited, who claim to be trans- 
ferses from the firmof Jamal Brothers and 
Company and their benamidars of the mort- 
gage-debt and the security. 


The suit was dismissed in the ist Court 
but was deoreed on appeal. From the Appeal 
Court’s deoree the present appeal is preferred, 


Though numerous pleas in defence were ur- 
ged in the early stages of the suit which has 
been needlessly and lamentably prolonged, the 
only pleas that now survive are by way of 
objection to the execution and registration of 
the mortgage and the transfer. 


The mortgage purports to be signed by both 
the mortgagors and its execution is admitted 
by them. 

But then it is contended that there has been 
no valid registration of the document. The 
law applicable is at that date to be found in 
Regulation II of 1897, and the rules made in 
exercise of the powers conferred by it, By the 
4th rule “every document to be registered under 
the rules must be presented by some person 
executing or claiming under the same . A 
or by the agent of such person . . . duly 
authorized by power of attorney.” 


It is urged that the mortgage was presented 
for registration by an agent, and to comply 
with the terms of the rule it was incumbent 
on the plaintiffs to produce a duly authenti- 
cated power of attorney authorizing the agent's 
presentation. In support of this contention 
reliance was placed on the decision of this 
Board in Jambu Parshad v. Muhammad Aftab 
Ali Khan (1). 


But the whole structure of this argument 
hag no real foundation, 


(1) 28 Ind. Gas. 422; 421. A, 22; 190. W. N, 282; 
18 A. L. J. 129 ; 17 M. L. T. 148; 21 0. Ñ. J. 218; 2 L. 
W. 277; 87 A. 49; 28 M. L. J. 577; 17 Bom. L. R. 418; 
(1915) M. W. N. 692 (Bp. C.). 


Tt rests on the supposition that the writing 
at the foot of the document purporting to be 
the Tamil signature of Ramasawmy Chetty 
shows that it was he who presented the dogu- 
ment and that he was only an agent. This 
theory owes its origin to the belated and un- 
fortunate discovery of one of the defendants’ 
legal. advisers, and is directly opposed to the 
official statement signed by the Registering 
Officer that the document was presented for 
registration by the mortgagee, 


There is no provision in the Regulation or 
the Rules that requires the signature of the 
person presenting the document for registra- 
tion, But under Rule 7 registration shall be 
effected by the Registering Officer writing on 
it an endorsement in the terms of that appear- 
ing at the foot of the document. 


The correctness of this official endorsement 
is to be presumed, and the Tamil signature 
for which there was no legal sanction, cannot 
operate to contradict it. 


The presentation, therefore, was by a per- 
son claiming under the document, 


It is next objected that execution of the 
mortgage was not admitted before the Regis- 
tering Officer by Fateh Bahadur Singh. It, 
however, admittedly bears his signature and it 
is a fair presumption in the circumstances 
that the officer acted under Rule 65 when he 
registered the document. It is true that where 
any party fo a document is unable or refuses 
to appear the rule requires a note of the cir- 
cumstances to be made,and that has not 
been done. But the omission is one for 
which the person presenting the dosu- 
ment cannot be held responsible: it is at 
most a defect in procedure which did not vi- 
tiate the registration made as it was on a pro- 
per presentation, 

Then the transfer of the mortgage tio the 
limited company, the plaintiffs, is assailed, 

It is dated the lith September 1914 and 
the parties to it are 5. R. M, Soobramaniyan 
Chetty, 5. R. M. Mayappa Chetty, 8. R. M. 
Chinnayu Chett alias Ramasawmy Chetty, 
and §.R, M. Arunachellam, deseribed as garry- 
ing on business in partnership under the style 
of 8. R. M, of the 1st part, Jamal Brothers 
and Company of the 2nd part, end Jamal 
Brothers and Company, Limited, the present 
plaintiffs, of the 3rd part, 
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The Chetty partners, by the direction of the 
Jamal Brothers assigned, and Jamal Brothers 
confirmed, the mortgage debt of Rs, 25,000 
with interest and also the mortgaged property 
to the plaintiff Company, and the deed if exe- 
cuted and duly registered would unquestion- 
ably vest the debt and the security in the 
plaintiff Company. 


Ib is contended, however, that there is no 
formal proof of execution by the Chettys, It 
is true that the evidence of M, A. S. Jamal, as 
recorded on the 11th July 1915, does not 
speak specifically to exeoution by them. But 
later affidavits were sworn by M. A, S. Jamal 

_ and his advocate Mr, Ormiston fo the effect 
that the witness had deposed to execution by 
the attorney of the Chetty firm. A petition 
was accordingly presented praying that the 
witness might be examined further on the 
point of the execution by the assignors of the 
deed of assignment. Interrogatories direated 
to this point were prepared under an order 
of the Court, and though no answers are 
on the record it is apparent from what is 
said by the Judicial Commissioner shat on 
further examination under the order of the 
Court the formal defect was remedied, 


It is next urged that though Mayappa was 
expressed to be a party, he did not execute, 
But in the attestation clause it is stated that 
the parties (other than the plaintiff Company) 
had set their hands and the document is 
expressed fo be signed by all four of the 
Chetty partners, The signature was in 
fact by their attorney and in the coir- 
cumstances their Lordships are satisfied that 
the attorney acted for all four partners, This 
view gains support from the endorsement of 
presentation from which it is apparent that the 
signatory held a power of attorney authoriz- 
ing him to act for the four partners. The 
transfer was also signed by the Jamal 
Brothers, and execution by them was admit- 
ted by their duly authorized attorney. The 
result then is that the transfer has been 
sufficiently executed and its registration has 
been effected in accordance with the law that 
then applied. 


The appegl, therefore, fails and should be 
dismissed, and their Lordships will humbly 
advise His Majesty accordingly, 
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The appellants must pay the costs of the 
appeal, 

Z, K. Appeal dismissed, 

Solicitor for the Appellant—Mr, E. Delgadas. 


Solicitors for the Respondent—Messrs. 
Waterhorn & Co, 


OUDH JUDICIAL COMMISSIONER'S 
COURT, ° 


FIRST CIVIL APPEAL No, 26 oF 1923, 
Maroh 6, 1924, 
Present —Mr, Wazir Hasan, J. 0. 


` KUAR BEHARI LAL— 
DEFENDANT — APPELLANT 
Versus 
LALA BENI MADHO AND ANOTHER— 
PLAINTIFES—-RESPONDENTS. . 


Limitation Act (IX of 1908) sch. I art. 182.—Hand. 
noteo—-Subscquent’ execution of security.bond—Sutt to 
enforce payment of money charged on property—Limi- 


“tation. 


Where a handnote is first passed for a certain debt 
and subsequently immoveable property is hypotheoat- 
ed under a security-bond, the proper article governing 
the period of limitation of a suit to recover the loan 
is Art 182 of schedule I of the Limitation Act; the 
suit being one for the enforaement of a charge oreatad 
by the seourity bond. 


In such a case as the above, where the oreditor’s 
remedy for anforcing the personal obligation of tha 
debtor in respeot of the loan is barred by limivation, 
the debt is not extinguished thereby, for the reason 
that the ramedy for enforcing the charge on im- 
moveable property still subsists, 


Appeal from the decree of the Subordinate 
Judge, Lucknow, dated the 21st March 1923, 
in O, 8, No. 175 of 1922. 


Messrs. Hyder Husain, Alt Zaheer and P, 
C. Gupta, for the Appellant. 


Messrs. Bisheshar Nath, Mukund Behari 
Lal and Parbhu Dayal Rastogi, for the Res- 
pondents. 


JUDGMENT.—On the 28th May 1917, 
the defendant-appellant and another person 
called Raj Kumar borrowed a sum of 
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Bs, 6,000 from the plaintiffs-respondents and 
passed a handnote of that date in favour of the 
plaintiffs. The loan was to carry interest ab 
the rate of Rs. 2-4-0 per cenb. per mensem 
and was payable on demand. The plaintiffs 
also held a decree of Court against the 
defendant appollant for a sum of Rs. 3,857 
dated the 29th April 1918. On the 16th July 
1918, the defendant appellant executed a 
security bond in favour of the plaintiff by 
means of which he hypothecated certain 
immoveable property for the satisfaction 
of the two debts, The suit, out of which 
this appeal has arisen, was brought to recover 
the loan due under the handnote of the 28th 
May 1917 by enforcement of the charge creat- 
ed by the hypothecation bond of the 16th 
July 1918, The suit has succeeded. 


The appeal in this Court is argued on two 
grounds. The first groundis that the claim 
is barred by limitation and the second ground 
is that the plaintiffs have realized the amount 
of money due under the decree by executing 
the said decree and that consequently the 
consideration for the security bond has failed. 

T am of opinion that neither of the grounds 
mentioned above succeeds. The cause of 
action for the claim for the recovery of the 
sum due under the pronote clearly consists of 
the transaction of loan evidenced by that note, 
the demand for the repayment of the loan and 
the refusal to repay it. Limitation for a claim 
like that staris to run from the time when 
the money becomes due and in the present 
case ib is agreed that it became due at any 
time after the execution of the pronote. The 
question, therefore, is, has time run long 
enough to bar that alaim. The answer to this 
question must depend on the language of the 
article of the First Schedule of the Indian 
Limitation Act applicable to this suit. 


T have no doubt, in my mind, that the pro- 
per article governing the period of limitation 
of this siut is article 182, From the date when 
the money became due us indicated above, the 
present suit, which is essentially and expressly 
a suit for the enforcement of a charge created 
by the document of the 16th July 1918, is 
within time. The learned Counsel for the 
respondents cited the cases of Hafesuddin 
Mandal v. Jadu Nath Saha (1) and Madhusudan 


(1) 85.0. 298; 7 0. L. J. 279; 12 0. W. N. 820. 
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Sen v, Rakhal Chandra Das Basak (2) in sup- 
port of the argument which hasled to the 
conclusion stated above and I am of opinion 
that those eases support the conclusion. The 
learned Counsel for the defendant-appeallant 
contended that the original oause of action 
resting entirely on the personal obligation of 
debtor being barred by limitation, the claim 
for enforcement of the charge is equally 
barred, 


Iam unable to accept this argument and 
it may best be answered in the language of 
Cave, J. In ra Hepburn, Ea parte Smith (3) 
“ There is in law no right without a remedy, 
and if all remedies for enforcing a right are 
gone, the right bas in point of law ceased 
to exist. In the casa of a debt the ordinary 
and universal remedy is by action against the 
debtor. There may, however, and sometimes 
does exist another remedy not by action against 
the debtor but arising out of the possession 
of the property of the debtor which by law or 
contract may be detained by the creditor 
until the debtis paid. This latter remedy 
may exist, although the remedy by action is 
barred ; and in that case the debt continues 
to exist so far as is necessary for the 
enforcement of this right of lien but 
not for enforcing the remedy of action.” 
Similarly, in the present case the plaintiff's 
remedy for enforcing the personal obligation 
of the defendant-appellant in respect of the 
loan in question is barred by limitation but 
the debt is not extinguished for the reason 
that this remedy for enforcing the charge on 
immoveable property still subsists. 


The second ground need not detain us long, 
The security bond of the 16th July 1918 does 
not in any manner restrict the right of the 
plaintiffs to recover the money due under the 
decree by ordinary execution process, The 
bond provides for an additional remedy. Of 
this remedy the plaintiffs do not want to 
avail themselvyesin so far as the debt due 
under the decree,is concerned and for the 
reason that they have already recovered that 
debt by the usual remedy of executing the 
decree. 


(2) 80 Ind. Cas. 697 ; 48 C. 248; 22 0.15, J. 552; 19 
O. W. N. 1070. 
(3) (1885) 14 Q. B. D. 294 ; 54 La J. Q. B. 492. 
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The plaintiffs have filed cross-objections in 
respect of compound interest which the Court 
below has refused to allow in their favour. I 
am of opinion bhat the decision of the Court 
below is right. The pro-note, on which the 
loan now sued for depends, contains no stipu- 
lation for compound interest. It is said that 
the agreement relating to such an interest was 
reached between the parties after the execu- 
tion of the pro-note mentioned above. This is 
hardly likely, but apart from that, there is no 
satisfactory evidence either directly proving 
that agreement or even raising a reasonable 
presumption in favour of it. On the other 
hand, the plaintiffs are professional money- 
lenders and nothing could be easier for 
them than to produce their aceount-books and 
show that the alleged agreement was acted 
upon between the parties. No account books 
are produced however. The cross-objections 
must, therefore, be rejected. 


The result is that I dismiss both the appeal 
and the cross-objections with costs, 


G. H, Appeal dismissed. 





PRIVY COUNCIL. 
APPEAL FROM THE LAHORE HIGH Court, 
October 30, 1923. 


Present :—Lord Dunedin, Lord Phillimore, 
Sir Jobn Edge, Mr. Ameer Ali and Sir 
Lawrence Jenkins, 


RAM SINGH — APPELLANT 
VETSUS 
RAMOHAND-—-RESPONDENT, 


Partnership, dissolution of—Partner, right of. 
Accounts—Misconduct, effect of. 


In the ease ofa partnership at will a partner is 
entitled to dissolution of partnership and accounts of 
the partnership. Itisa legal right, anda finding 
that a partner has been guilty, of gross misconduct 
and falsification of accounts does not deprive him of 
this right. 


Appeal from the judgment of the Lahore 
High Court, dated the 19th May 1919, rever- 
sing the judgment of the District Judge, Delhi, 
dated the 1st June 1914, 


INDIAN OASES 
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Messrs, B. Dube and Bishen, for the Appel- 
lant. 

Messrs. De Gruyther and Parikh, for the 
Respondent. 


JUDGMENT.—This case is of the simp- 
lest nature. A gentleman who has a partner- 
ship at will brings a suit for a declaration of 
dissolution, The learned Judge of the District 
Court before whom the case depends finds 
and it is declared “that this partnership shall 
be deemed to have been dissolved on 11th 
February 1911, the date of the notice of the 
plaintiff to the defendant,” and then he makes 
a declaration in ordinary form as to accounts 
being taken, but he puts in one particular 
finding, No, 3 :— 


“ An account of all dealings and trans- 
actions between plaintiff and defendant from 
December 1897, with the instructions that 
the debit of Rs. 7,559 against defendant and 

_ credit of Rs. 3,133 in plaintiff's favour are 
forgeries and are to be struck off, and all 
entries relating to interest payable to either 
party are wrong.” 


Both parties appealed against that finding, 
On appeal, so far as the finding of fraud is 
concerned, the High Court are entirely in 
accordance with the learned Judge, and they 
say in their judgment :— 


“From the evidence on the record it is, 
therefore, clear that the plaintiff has been 
guilty of gross misconduct. He has destroyed 
the old account books, has falsely prepared a 
balance sheet, Exhibit P. W. 1, has made 
false entries in the books and has tried to 
deprive the firm of a valuable asset.” 


If they had stayed there all would have 
been well, but they go on to say this :— 


" Having done ell this he has had the auda- 
city of coming into Court with a prayer for 
an equitable relief,” 


But itis not an equitable relief, for which 
he is asking. When itis a partnership at will 
a partner is entitled to dissolution; itis 8 
legal right, under the Code and under the con- 
tract. Then the learned Judges quote a pas- 
sage from “ Lindley on Partnership ” which 
deals with the circumstances in which a Court 
may order a dissolution of partnership during 
the term, which, of course, hasnothing todo 
with this case, 
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The appellant here has been forced to 
admit that he cannot ask for any altera- 
tion of paragraph 3 which has been read, 
and the respondent cannot support the 
judgment of the High Court, which says 
that there is to be no relief given; but 
on the question of relief he practically 
says: “There is no room for an account here 
at all, because we have already seen that this 
gentleman has falsified all the -account books, 
and there is nothing to account upon.” That 
is really trying to make this Board do what the 
Cofamissioner ought to do when the accounts 
are being taken. 

In the circumstances it is quite clear that 
the appeal must be allowed with costs, and the 
decree of the District Court restored. With 
regard to the costs of the appeal to the High 
Court which were ordered bo be paid by the 
present appellant, their Lordships think that 
having regard to what took place there, neither 
party should have any costs, and any costs, 
paid under the High Court’s order must be 
repaid. The future costs, which will be ineur- 
red on the futher proceedings in the District 
Court will of course be in the discretion of 


that Court. Their Lordships will humbly 
advise His Majesty accordingly. 
Z. K, Appeal allowed, 
Solicitors for the Appellant—Messrs. 


Ranken, Ford and Chester. 


Solicitors for the Respondent—Mesers, T. 
L, Wilson & Co. 


ALLAHABAD HIGH COURT, 


SECOND CIVIL APPEAL No. 621 of 1922, 
March 18, 1924, 


Present :—Mr, Justice Daniels and Mr. Justice 
Dalal, 


NARAIN SINGH-—DEFENDANT 
—APPELLANT 
versus 
CHIRANJI LAL—PLAINTIFF— 
RESPONDENT. 


Minor, contract with—Minority—Burden of proof 
—Contract Act (IX of 1872), ss. 2, 11—Money obtained 
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during minority—Contract to repay after majority, 
validity of. 


In a suit to enforce a contract, if the defendant 
alleges that he was a minor on the date of the con- 
tract, the burden of proving his minority lies on him. 


Jagannath Prasad [Raja of Deo] v. Abdullah, 45 
Ind. Cas. 770; 45 C. 909 ; 16 A. L. J. 576; 5 P. LEW. 
83; (1918) M. W. N. 406; 220. W. N. 891; 8 D.W. 
163; 24 M. L. T. 62; 28 0. L. J. 192; 20 Bom. L. R. 
851; 35 M. L. J. 46; 45 I. A. 97 (P. C.), followed. 


Gaya Din v. Musammat Dulari, 2 Ind. Cas. 889; 
6 A. L. J. 693; Kanhaya Lal v. Girdhari Lal, 18 Ind. 
Oas. 956; 9 A. L. J. 108, dissented from. 


A contract by a minor is void and unenforceable 
against him, but there is nothing to prevent money 
received during minority forming the consideration of 
a contract after attaining majority, having regard to 
the definition of consideration in seotion 2 of the Con- 
tract Act, which includes services already rendered 
to the promisor. 


Under section 11 of the Contract Aot. ifa minor ac- 
cepts money except for necessaries he cannot be 
compelled to repay it and any contract to do so made 
by him as a minor is void against him, but if when 
of full age be takes it upon himself to repay there is 
no reason either in law or equity why his agreement 
should be deemed unlawful. 


Appeal from the decree of the District 
Judge, Agra, dated the 1st February 1922. 


Dr, K. N. Katju and Mr. M. A. Aziz, tor 
the Appellant. 


Dr. S. N. Sen and Mr. L, M. Banerji, for the 
Respondent. 


JUDGMENT ,—This is an appeal by the de- 
fendant against a decree for the amount of a 
bond executed by him in favour of fhe plaint- 
iff on 22nd November 1919, The bond was exe- 
cuted in lieu of a pro-note previously executed 
by him on 14th December 1916. One of the 
defences to the suit was that the defendant 
was a minor on the date of the execution of 
the pro-note. The Court below has held that 
this defence fails as the defendant has not 
established the fact of his being a minor on 
that date. j 


The appellant contends that the burden of 
proving that the defendant was not a minor 
lay on the plaintiff and has cited two cases of 
this Court of the years 1909 and 1912 res- 
pectively in which that view was taken wide 
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Gaya Din v. Musammat Dubari (1); and 
Kanhaya Lal v. Girdhari Lal (2) The 
matter appears to us fo be coneluded 
against the appellant by the judgment of 
the Privy Council in Jaganath Preshad, (Raja 
of Deo) v. Abdullah (3) In that case the plaint- 
iff sued on a: conveyance executed by Musam- 
mat Rajeshwari Kuar. One of the main 
defences to the suit was that Musammat 
Rajeshwari Kuar was a minor on the date of 
execution, The High Court at Caleutta laid 
the burden of proving this on her and holding 
that she had failed to establish it decreed the 
suit. With reference to this their Lordships 
say i— 


“Their Lordships agree with the High 
Court. The onus to prove minority ison the 
defendant who asserts it .” 


They remark in passing that the evidence 
tendered by the plaintiff is nob open to any 
obvious objection but they do not decide the 
case on the plaintiff's evidence. They con- 
clude by saying :— 


“Th is enough to say that the matter being 
left in doubt the defendant fails to prove 
his assertion,” 


The appellant argues further that the 
finding against him on this issue does not 
dispose of the case because part of the consider- 
ation for the pro-note of 1916 consisted of ad- 
vances made while he was a minor, He sug- 
gests that we should now remit an issue as 
to what part of the consideration was so 
received and dismiss the suit with regard to 
it. Weare unable to agree with this view. 
It is settled law that a contract made by a 
minor is void and unenforceable against him 
but we know of no law which lays down 
that money received during minority can- 
not form the consideration for a contract 
made by a person of full age and com- 
petent to contract. The definition of “con- 
sideration ” in section 2 (d) of the Oon- 
tract Act includes services already rendered to 
the promisor. The appellant urges that by 
decreeing this claim we shall be defeating the 


(1) 2Ind. Cas. 839; 6 A. L. J. 693. 

(2) 13 Ind. Cas. 956 ; 9 A. L. J. 103. 

(3) 45 Ind. Cas. 770; 450. 909; 16 A. L. J. 576; 
5 P. D. W, 83; (1918) M. W. N. 406 ; 22 0. W. N. 891; 

8 L. W. 168; “94 M L. T. 62 ; 28 0. L. J. 192 ; 20 
Bom. LR 851 ; 35 M.-L. J. 46 ; 45 L A. 97 (P. Gj. 
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provisions of section 11 of the Contract Act 
with reference to minors. Nothing of the 
kind is true, Ifa minor accepts money ex- 
cept for necessaries he cannot be compelled to 
repay it and any contract to do so made by 
him as a minor is void against him, but if 
when of full age he takes it upon himself to 
repay there is no reason either in law or equity 
why his agreement should be deemed unlaw- 
ful. Cases can be cited on both sides of the 
question but we prefer to decide the issue on 
the broad question of principle. 


We accordingly dismiss the appeal with 
costs including in this Court fees on the higher 
scale, 


N. H. Appeal dismissed. 


eame nana 


PRIVY COUNCIL, 


CONSOLIDATED APPEALS FROM THE 
PUNJAB CHIEF COURT. 


November 16, 1923. 


Present +—-Lord Shaw, Lord Carson, 
Sir John Edge, Mr. Ameer Ali and 
Sir Lawrence Jenkins. 


KAJU MAL AND OTHERS—APPELLANTS 
Versus 
SALIG RAM —RESPONDENT, 


SALIG RAM—APPELLANT 
VOY SUS 
KAJU MAL AND oTHERS—RESPONDENTS, 
Punjab Pre-emption Act (IT of 1905), s. 3 (1)—Tea 
garden, whether agricultural land. 


A tea garden is “ agrioultural land ” within the 
e of section 3 (1) of the Punjab Pre-emption 
Act of 1905. 


Appeals from the judgment of the Punjab 
Chief Court affirming the judgment of the 
lower Court in Gopalpur Tea Estate, 

Messrs, Dunne, K. O. and Hyam, for the 
Appellants. 

Messrs, Lowndes, K. O., and Wallach, 
the Respondents. 

JUDGMENT.—These are two appeals 


oe a decree of the Chief Court of the Pun- 
ja 


for 


~ 
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GURUNADHARAMA SESHAYYA V, SRI TIRUPURASUNDARI COTTON PRESS, BEZWADA, 
® 


The suit is for possession by pre-emption of 
a portion of an estate known as the Gopalpur 
Tea Estate. The issue in the case, upon 
which argument was presented to the Board, 
is in the following terms: “ Is the property 
in suit definable as agricultural land, . . . 
within the meaning of section 8 of the Pre- 
emption Act ? ” The reference is to Act II of 
1905 and particularly to section 3, sub-seo- 
tion 1, 

Under that definition “ agricultural land ” 
is declared to mean ‘land’ “as defined in the 
Punjab Alienation of Land Act, 1900.” 


The reference is to the Acb Number XIII 
of 1906 and to section 2, sub-section 8 thereof, 
The relevant portions of the definition there 
given are as follows: “The Expression ‘land’ 
means land which is not occupied as the site 
of any building in a town or village and is 
occupied or let for agricultural purposes or for 
purposes subservient to agriculture,” 


The issue was accordingly properly framed 
and the argument was confined, as stated, to 
the simple question whether this land, which 
extended to about fifteen or sixteen hundred 
acres, came within the definition of land which 
is agricultural land. Upon that subject both 
Courts have pronounced judgment clearly 
affirming that this fea garden in Punjab falls 
within the definition of “ agricultural land.” 
They have given sound and sensible reasons, 
if reasons were required, for the affirmation of 
that proposition : and this Board does not 
think it necessary to cover the ground any 
furthor, and merely contents itself with affir- 
ming in all particulars the decree appealed 
from. 

Their Lordships will accordingly humbly 
advise His Majesty that the appeal fails. 


There is a cross-appeal, That cross appeal 
is partly covered, no doubt, by the judgment 
already delivered and it is sufficient to say 
that their Lordships will humbly advise His 
Majesty that this cross-appeal should also be 
dismissed, 

The parties will bear their own costs of 
these appeals. 

Z. K, Appeals dismissed. 

Solicitors for the Appellants—Moessrs. Bar- 
row, Rogers and Neville, 

Solicitors for the Respondents—Messrs. 
Rankan, Ford and Chester. 


MADRAS HIGH COURT. 
SECOND OIVIL APPEAL No, 593 oF 1921, 
February 14, 1924. 

Present :—Mr. Justice Wallace. 


ADDEPALLI VENKATA GURUNADHA 
RAMA SESHAYYA— PLAINTIFE— 
APPELLANT 
VATSUS 
SRI TIRUPURASUNDARBI COTTON 
PRESS, BEZ WADA—DsFENDANT— 
RESPONDENT, 


Limitation Act (IX of 1908), s. 10, art. 116—Auction 
purchaser of company shares, position of—Suit for 
dividend dus before purchase—Company whether trustee 
for purchaser. 


A person who has purchased the shares of a judg- 
ment-debtor share-holder ina Oompany in Court 
auction but whom the company refuses to register as 
such is not a share-holder of the company and a suit 
by him for recovery of dividends due before the data 
of his purchase is not governed by article 116 of 
schedule I to the Limitation Aot. Nor does the 
company hold the dividends for share-holders in 
trust so as to render section 10 of the Limitation Aot 
applicable. 


Ripon Pressand Sugar Mill & Co. Did, v. Nama 
Venkatarama Chetty, 48 Ind. Oas. 903; 42 M. 33; 
35 M. L. J. 968; 9 L. W. 354; 24 M. D. T. 246; Naga- 
bhushanam v. Ramachandra Row, 70 Ind Cas. 659 ; 
45 M. 537 ; 15 t W. 470; 80M. L. T. 981; 42 M. L. 
J. 449 ; (1922) M. W. N. 381 ; (1928) A, I. R. (M) 241, 
distinguished. 


Appeal against the decree of the Court of 
the Subordinate Judge, Bezwada, in A. 8. No. 
22 of 1920, preferred against the decree of the 
Court of the District Munsif, Bezwada, in 
O. 5. No. 112 of 1917. 


Messrs, T, 8. Raghunatha Rao and 
T. S. Srinivasa Rao, for the Appellant. 


Mr. P. Satyanarayana Rao, for the Res- 
pondent, 


JUDGMENT.—The only question argued 
in this appeal is one of limitation, The plaint- 
iff had purchased in Court-auction some 
shares which the judgment-debtor held in the 
second defendant company and some dividends 
on those shares whieh had fallen dus before 
the date of his purchase, The company refus- 
ed to pay him the dividends and he has filed 


948 


INDIAN CASES 


s 


[1924 


KHANDERAO VITHOBA KORE v, MUNICIPAL CORPORATION OF BOMBAY, 


a suit for these. His suit was in 1917, One 
of the dividends, namely, that for 1919, fell 
due on Lith April 1913 and the lower Courts 
haye held that the plaintiff’s suit was barred 
as regards this dividend, since he had not sued 
within three years of the dividend falling due. 
The plaintiff appeals. 


9. The plaintiff relies chiefly on a ruling 
reported in Ripon Press and Sugar Mill & 
Co., Lid. v. Nama Venkatarama Chetty (1) 
which lays down that a suit by a share- 
holder to recover dividend is cover- 
ed by Art. 116 of the Indian Limitation 
Act, that is, a share-holder gets six years 
within which to sue for payment of dividend 
which has fallen due, The rejoinder to this 
contention is that the plaintiff is nob a 
share-holder, since the company has refused to 
register him as such. The plaintiff appeals to 
the ruling in Nagabhushanam v. Ramachandra 
Rao (2) but, though that ruling no doubt lays 
down that a Court-auction purchaser, such as 
he is, is entitled to be registered as the owner 
of the shares purchased, the company still 
retains full discretion to refuse such registry. 
The plaintiff then is nota share-holder and 
cannot, therefore, take his stand on the 
registered contractual relation which is the 
foundation for any claim to callin aid Art. 
116 of the Indian Limitation Act, 


The plaintiff, however, argues that the 
defendant company holds dividends for 
share-holders in trust for them, and that, 
therefore, there is no period of limitation at 
all; but the case he himself relies on, namely, 
Ripon Press and Sugar Mill & Co, Lid. v. 
Nama Venkatarama Chetty (1) clearly nega- 
tives this view. 


He next claims that the company’s 
accounts will show that the dividends were 
due and that the company has thus ac- 
knowledged its debt fio its judgment-debtor, 
but he has not chosen to file these accounts to 
show in what form they run or in what form 
the acknowledgment is embodied. The 
balance sheets, Ex. E series, were filed for a 
different purpose, namely, to show when the 
dividends were due, and do not contain any 


(G) 48 Ind. Cas. 903; 42 M. 33; 35 M. L, J. 263; 8 
In W. 854; 24 M. LT. 246. 

(2) 70 Ind. Cas. 659; 45 M. 587; 151, W. 470; 
30 M. L, T. 931; 42 M. D. J. 449; (1992) M. W. N. 
331 ; (1998) A. I. R. (M) 241. 


acknowledgment 
limitation. 


There is thus no proof of any acknowledg- 
ment sufficient to save limitation, The plaint- 
iff’s cause of action for the receipt of the divi- 
dend arises in the absence of any acknowledg- 
ment, on the date on which it fell due for pay- 
ment. He cannot add to that any extended 
period of limitation which is applicable 
only to persons of a specific class such as 
share-holders fo which his judgment-debtor 
belonged. The plaintiff takes his assign- 
ment subject to all the laws of limitation. 
I agree, therefore, that the decision of the 
Jower Court is correct and dismiss the’appeal 
with costs. 


V.N. V. 
K, 8. D. 


specific enough to save 


Appeal dismissed. 


PRIVY COUNCIL. 
APPEAL FROM THE BoMBAY Hran Court. 
October 19, 1923, 


Present :—Lord Dunedin, Lord Phillimore, 
Sir John Edge, Mr. Ameer Ali and Sir 
Lawrence Jenkins, 


KHANDERAO VITHOBA KORE, 
SINCE DECEASED NOW REPRESENTED BY 
BHIMABAI— APPELLANT 


versus 


THE MUNICIPAL CORPORATION OF 
BOMBAY AND ANOTHER—RESPONDENTS. 


City of Bombay Muncipal Act (III of 1888), s 298— 
Street, widening of--Municipality, power of, to ac- 
quire more land than is necessary—Recoupment. 


Where an Act authorises land to be acquired for 
the actual works contemplated by a local authority, 
the latter will be restrained from taking more Jand 
than is actually necessary for such works, 


Galloway v. London Corporation, (1866) 1 H. L. 84 ; 
86 L. J Ch. 477; 12 Jur. (N. 8.) 747; 14 L. T. 865, 
relied on. 


Under section 296 of the City of Bombay Municipal 
Aah, not only has the Municipality power to acquire 
land for the purpose of making or widening a streat, 
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but it may also acquire, if it seems expediont, land 
outside the regulax-line of such street. The section 
clearly recognises the principle of recoupment. 


Trustees for the Improvement of Caleutla vy. Chandra 
Kanta Ghosh, 56 Ind, Cas. 32 ; 47 T. A.45; 11 L. W. 
566 ; 88 M. L. J. B113; 18 A L. J. 521 ; 22 Bom. L. R. 
586 ; 47 O. 500; 820. L, J. 65; 24 O. W. N. 881;2 
U. P. L. R. (P. 0.) 98. 


Appeal from the decision of the Division 
Bench of the Bombay High Court sitting in 


its original jurisdiction, dated the 21st October 
1920, 


Messrs, De Gruyther, K. O., and K. Brown, 
for the Appellant, 


Sir G. Loundes, K. C., and Mr. Raikes, ior 
the Respondents, 


JUDGMENT —lIn this case the question 
arises upon what is proposed to be done by 
the Municipality of Bombay in connection 
with a projected improvement of a public 
street. The municipality propose in improv- 
ing a cortain street, not only to widen it, but 
to take a certain amount of extra ground, 
contiguous to, but beyond, the actual 
limits of the widened street, with the avowed 
intention of erecting new buildings thereon and 
afterwards reselling the land with the build- 
ings upon it, The powers of the municipality 
with regard to this matter are dealt with in 
section 296 of the City of Bombay Municipal 
Act, 1888, which is as follows :— 


“(1) The Commissioner may, subject to the 
provisions of sections 90, 91 and 92—(a) 
acquire any land required for the purpose 
of opening, widening, extending or other- 

‘wise improving any public street or of 
making any new publio street, and the 
buildings, if any, standing upon such land ; 
(b) acquire, in addition to the said 
land and the buildings, if any, standing 
thereupon, all such land, with the build- 
ings, if any, standing thereupon, as it 
shall seem expedient for the corporation 
to acquire outside of the regular line, or 
of the intended regular lino, of such street; 
(c) lease, sell, or otherwise dispose of 
any land or building purebased under 
clause (b).” 


Reference has been made to certain cases, 
but itis perfectly clear that in cases of this 
sort each must be determined upon its own 
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circumstances, and its circumstances consist 
first and foremost of the precise terms 
of the Act in question and, secondly of the 
thing which is proposed to be done. In one 
sense no other caseis an authority; bub ab 
the same time certain principles have 
been very clearly laid down by this Board 
in the case of Trustees for the Improve- 
ment of Calcutta v. Chandra Kanta Ghosh (1). 
In that case what was proposed to be done 
was similar fo what is proposed to be done 
in the present case, that is to say, the Jand 
was going to be acquired for the purposes of 
future sale and, if prices realised their expect- 
ancy, part of the expense fo which the muni- 
cipality had been put would be recouped. 
Section 42 of the Caleutta Improvement Act, 
1911, provided :— 


“ Any improvement scheme may provide 
for—(a) the acquisition by the Board of any 
land, in the area comprised in the scheme, 
which will, in their opinion, be affected by the 
execution of the scheme.” 


Lord Parmoor, in delivering the judgment 
of their Lordships, says this at page 58:— 


“Tt is not immaterial to observe that there 
was at the date of the passing of the Calcutta 
Improvement Act no novelty in the recoup» 
ment principle.” 

Then he cites Galloway v. London Corpora- 
tion (2) and continues :— 


“But whether this principle has been 
sanctioned in the Caloutta Improvement 
Act must be determined on the language 
used, and the case of Donaldson v, South 
Shields Corporation shows, if authority is 
necessary, that where an Act authorises 
land to be taken for the actual works only, 
a local authority, or other publio body, 
will be restrained from taking more than 
is actually necessary for such works.” 


Their Lordships have no doubt that that is 
the correct principle. One, therefore, has 
to find in the Act something more than the 
mere possiblity of acquiring land for the pur- 
poses of the infprovement where it is proposed 


(1) 56 Ind. Cas 32; 47 TI. A. 45; ILL. W. 566; 38 
M. L. J. 511; 18 A. L. J. 521; 22 Bom. L. R. 586; 47 
GC. 500; 32 0. L. J. 65; 24 O. W. N. 881; 2 U. P. L. R. 
(P. 0.) 98. . 

(2) (1868) 1. H. L. 84; 35 L.J. Oh. 417; 12 Jur, 
(N. S) 747; 14 L. T. 865. 
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fo do whatis proposed to be done in this case. 
When their Lordships .come to this Act they 
find that the case is a fortiori of the Calcutta 
Case. (1) It appears to their Lordships that it 
clear beyond all doubt, not only that the 
Municipality may acquire land for the purpose 
of making a street, but that they may acquire, 
if it seems expedient, land outside the regular 
line of such street. If the matter had ended 
there it might have been said that the land 
outside the street was only meant to form an 
appendage to such street; but then comes 
clause (c) which says: that they may“ lease, 
sell, or otherwise dispose of any land or 
building purchased under clause (b),” This 
seems to their Lordships to point to recoup- 
ment with almost the greatest certainty that 
could be expressed in words. The powers no 
doubt are drastic, but they are not altogether 
untrammelled, because when section 91, 
whichis one of the sections to which 
section 296 is subject, is looked at, it is 
found thatit the Commissioner is unable to 
acquire any property by agreement Govern- 
mens may in their discretion upon the appli- 
cation of the Commissioner made with the 
approval of the Standing Committee order 
proceedings to'be taken for compulsory acquire- 
ment ; so thatin the discretionary power of 
fhe Government would always be found a 
certain limitation over and above the limit- 
ation which their Lordships think neces- 
sarily follows from the fact that what is 
done must be done in the course of making or 
widening the street, for it appears to their 
Lordships that the municipality certainly 
could not take land which was not in conti- 
guity. Their Lordships think that this result 
would follow notwithstanding any of the some- 
what more vague words which are used in the 
earlier sections of the Act, 


In these circumstances their Lordships will 
humbly advise His Majesty that this appeal 
should be dismissed with costs. 

Z. K. Appeal dismissed. 

Solioitors for the Appellant —Messrs, Hughes 
& Sons. 

Solicitors for the Respondents—-Messrs. 
Sandersons and Orr Dignam. 
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OUDH JUDICIAL COMMISSIONERS 
COURT, > 


SECOND CIVIL APPEAL No. 377 or 1922, 
February 7, 1924, 


Wazir Hassan, J. C., and Mr. 
Neave, A, J. ©. 


SARABJIT SINGH AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
versus 
JAIKARAN SINGH—-DEFENDANT , 
— RESPONDENT, 


Pre.emption—C ontract by pre-emptor to transfer 
property — Pre-emption, right of, if effected—Oudh 
Laws Act (XVII of 1876), s. 9. 

Where a parson claiming pre-emption entera into a 
contract with a stranger to transfer the suit property 
to him on payment of the pre. emption money, he 
forfeits his own right of pre- emption, whether the 
stranger is joined as co-plaintiff in the suit or not. 


Jatendromohan Tagore v. Gamendromohan Tagore, 
18 W. R. 359; 9 B. L. R. 877 51. A. Sup. Vol. 47; 2 
Suth, P. 0. J. 692 ; 3 Sar. i ne 7 82 (P. oy; ; Abdulla 
v. Wahid-un-Nissa, 10.06. 3 

To allow a stranger to acquire the subject-matter 
of a pre-emption suit by entering into a contract to, 
that effect with the pre- emptor is to stultify the law 
of pre-emption enacted in section 9 of the Oudh Laws 


Act. 


Appeal against the order of the District 
Judge, Rae Bareli, dated the 14th September 
1922, setting aside the order of the Sub-Judge, 
Rae Bareli, datied the 10th April 1922. 

Messrs, Moti Lal Saksena and Wasi Hasan, 
for the Appellants. 

Messrs, M. Wasim and Ali Zaheer, for the 
Respondent. 


JUDGMENT —This appeal bas come for 
decision before a Bench of two Judges through 
a reference made by one of us. It arises oub 
of a suit for pre-emption brought by the ap- 
pellants, These appellants were plaintiffs 
1604 in the Court of first instance, There 
were, however, two more plaintiffs to the 
suit, Balkaran Singh plaintiff No. 4, and Bha- 
wani Bhikh Singh plaintiff No, 5. In paragraph 
7 of the plaint it was stated that the plain- 
tiffs Nos, 1 and 2 had executed a deed of 
agreement in respect of the property in suit in 
favour of the plaintiffs Nos. 4 and 5. One of 
the defences to the suit, and that is the de- 
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fence with which we are concerned, was that 
the claim for pre-emption is not maintainable 
in view of the agreement mentioned in para- 
graph T of the plaint. The Court of first 
instance struck off the names of the plaintiffs 
Nos. 4 and 5from the array of parties, and 
held that that removed the defect in the suit, 
Eventually that Court passed a decree in 
favour of the pleintiffs Nos. 1 to 3. On 
appeal by the defendant vendee the learn- 
ed District Judge of Rae Bareli reversed the 
decree of the Court of first instance and 
disñissed the plaintiff's suit. This appeal 
is against the decree of the last mentioned 
Courte The ground, on which the decision 
of the learned Judge is based is, that 
the agreement mentioned in paragraph 
7 of the plaint is destructive of the plaintifi’s 
right to pre-empt the property in suit, 
We have given our anxious consideration to 
this view of the learned Judge but eventually 
we find ourselves in agreement with him. We 
have examined the terms of this agreement 
carefully. As between the parties to it we 
must accept the fact for the purpose of this 
litigation that it is binding. The effect of this 
agreement is, thatthe plaintiffs Nos. 4 and 5 
may acquire the whole of the property in suit 
except a small portion if they paid the entire 
pre-emption money. We must hold that the 
parties intended to carry out the terms of the 
agreement, It follows that the real pre-emp- 
tors are the plaintiffs Nos. 4 and 5, This result 
is not obviated by the fact that they have been 
removed from the array of parties. For the 
purpose of this decision we must further as- 
sume that those two plaintiffs have no right 
in law to acquire this property by pre-emption 
under the provisions of section 9 of the Oudh 
Laws Act (XVIII of 1876). Ibis a well es- 
tablished principle of law that “aman can- 
not be allowed to do by indirect means what 
is forbidden to be done directly” Jotendramo- 
han Tagore v, Ganendromohan Tagore (1), In 
view of the terms of the agreement mention- 
ed above, the result of a decree in favour of 
the appellants willin reality be the recogni- 
tion of the right of the plaintiffs Nos, 4 and 5 
to acquire the property in suit in preference 
to the vendee, This result will obviously 
stultify the law of pre-emption as enacted in 


(1) 18 W. R. 359; 9 B. TL. R. 877; L A. Sup. Vol. 
47; 2 Suth. P. 0. J. 692 ; 3 Sar. P. O. J. 82 (P. 0.). 
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the provisions of the Aob mentioned above. 
In the case of Abdulla v. Msi. Wahid- 
unnisso (2) Mr. Blennerhassett, Judicial 
Commissioner of Oudh said “A Court of law 
that assisted the plaintiff suing for pre-emption 
to introduce strangers into the village would 
be guilty of inconsistent conduct and stultify 
itself”. We think our decision follows the 
spirit of the observations just now mentioned. 
On these grounds we uphold the decree of the 
Court below and dismiss the appeal with 
costs, 


N.H. Appeal dismissed. 


(2) 10.6, 308. 


ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL No, 1586 oF 1922, 
April 8, 1924, 

Present :--Mr, Justice Daniels. 


BASU AND OTHERS—— DEFENDANTS 
—~~APPELLANTS 


versus’ 


Musammat NANHI—PLAINTIFF 
—-RESPONDENT, 


Adverse possession— Co-sharers— Ouster— Non-partt- 
iia in profits— Revenue records, entry in, ‘effect 
of. 


| Ua tenant-in-common has not been in participa- 
tion of rents and profits for a considerable length of 
time and other circumstances concur, the Court may 
find an ouster ever though tha name of the tenant- 


in-common continues to be borne on the Revenue 
records, 


Culley v. Doed Taylerson, (1840) 11 A. & E, 1008; 
3 P. & D. 539; 91. J. Q. B. 288; 113 E. R. 697 ; 62 
R. R. 566, relied on. 


Appeal from the decree of the First Addi- 
tional Subordinate Judge, Aligarh, dated the 
16th May, 1922, 


Dr. M, L. Agarwala, for the Appellants. 
e 


Mr. Durga Oharan Banerji, 


the 
Respondent, 


for 
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BASU v. NANHI 
JUDGMENT .—This appeal arises out of 


a suit for possession of a share in an occupancy 
holding and for damages, The suit was dis- 
missed after a careful trial by the Munsif but 
decreed by the learned Additional Subordinate 
Judge and the defendants appeal. The case 
involves one question of fact and two of law. 
The original title depended on the question of 
fact whether the plaintiff’s father was joint 
with or separate from the other branches of 
the family. The Courts below differed on this 
point. The finding of the lower Appellate 
Court which must be accepted is that the 
plaintiff's father was separato and, therefore, 
his share descended to his daughter. 


The main question of lawis one of limita- 
tion. The suit is governed by Article 142 of the 
Limitation Act and, therefore, it was neces- 
sary for the plaintiff to prove possession 
within twelve years. She alleged in her 
plaint that she was in possession of the share 
till the defendants took wrongful possession 
at the commencement of Fasli 1825 (para 8 
of the plaint) The learned Munsif found that 
she had in fact been out of possession for af 
least 31 years, Her father died 35 years ago 
and her mother not more than four years 
later and since then the plaintiff has never 
had actual possession of the share, The 
learned Additional Subordinate Judge does not 
differ from these findings. He gets over the 
difficulty by applying the doctrine of construe- 
tive possession and freating the possession of 
the defendants as possession on behalf of the 
plaintiff, He also says, that as there is no proof 
of denial of the plaintiff's title and the 
plaintifs name appeared in the revenue 
records within twelve years of suit adverse 
possession for twelve years is not established. 


It appears to me that it is an abuse of the 
doctrine of constructive possession to apply if 
to the circumstances of the present case. 
The plaintiff's own case is that there:has been 
anouster as a result of which she claims 
considerable damages for dispossession. ‘The 
only question is when that onster took place. 
She says that it was in F. 1325 within three 
years of the suit. In reality (for in the 
absence of any finding to the contrary I have 
no hesitation in accepting the finding of the 
Trial Cour? on this point) it took place over 
thirty years before suit. The Ceylon Privy 
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Council case Corea v. Appuhamy (1), which is | 
relied on by the respondent was a case betb- 
ween brother and sister and it recognises that 
there are cases in which ouster may be infer- 
red from the circumstances, In Varatha Pillai 
y, Jeevarathnammal (2), the Privy Council 
expressed a doubh whether the rule of pos- 
session by one co-owner applies to sharers in 
an unpartitioned agricultural village in India 
who are not members of a joint family, butb 
without deciding the point they quote with ap- 
proval the rule laid down in Culley v. Doed 
Taylerson (8), that even where the rule if ap- 
plicable, if a tenant in common has not been, 
in participation of the rents and profits for a 
considerable length of time and other ciroum- 
stances concur the Judge may direct the jury 
to consider whether in the circumstances they 
will not find that there has been an ouster. 
In this case it is common ground that there 
had been an ouster at the time of suit, The 
plaintiff said that it took place in 1825 
F. That case is false. The actual ouster 
was when the defendants took exclusive 
possession of the holding on the death 
of Ram Sahai’s widow. Under these oir- 
cumstances, to say that they were holding 
Possession on the plaintiff's behalf is in my 
opinion to, apply a legal fiction quite at vari- 
ance with the facts of the case. 


I accordingly allow the appeal and setting 
aside the decree of the Court below restore 
the decree of the Trial Court with costs in all 
Courts. 


N. E. Appeal allowed. 


Ae (1912) A.C. 280; 81 L. J. P. C. 151 ; 105 n T, 
836 


(2) 53 Ind. Cas. 901; 46 I. A. 285 ; 43 M. 244; 
(1919) M. W. N. 724; 10 L. W. 679; 24 C. W. N. 
346 ; 38 M. L. J. 813; 18 A. D. J. 274; 2 U. P, L. R. 
(P. 0.) 64; 22 Bom. I., R. 444. 

(3) (1840) 11 A. & Æ. 1008;8P. & D. 599;91. 
J. Q. B. 288 ; 113 E, R. 697 ; 52 R. R. 566. 
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SUBRAMANIA MUDALIAR V. PARASURAMATER 


MADRAS HIGH COURT. 
Crvin REVISION PETITION No. 389 oF 1921. 
August 16, 1923. 


Present :—Mr. Justice Spencer and 
Mr, Justice Devadoss, 


O. K. SUBRAMANTIA MUDALIAR AND 
OTHERS—PETITIONERS 
k versus 
PARASURAMATER AND OTHERS 
~ —RESPONDENTS. 

Religious Endowments Act. (XX of 1568), s. 18—App- 
lication for leave to sue—Particulars—Leave to sue 
allor any of the respondents, propriety of —Judge, 
whether can delegate powers—Report mada by person 
making enquiry, whether evidence. 


An application under section ‘18 of the Religious 
Endowments Act, for leave to sue must give definite 
particulars of the charges sought to be made. Leave 
will not be’granted on vague and indefinite allega- 
tions. 

heave granted againat any or allot the respond- 
ents, leaving the patitioners to choose which of 
them they will proceed against, is improper as it 
supplies the petitioners with an instrument for 
extortion and makes it possible for them to let off 
the persons most responsible and get other members 
who are less guilty to account severally for the 
trust property. . 

Under section 18 of the Religious. Endowments 
Aot, the Judge is not entitled to delegate to others 
the duty of forming an opinion upon the facts before 
him, and the report of a person who is asked to 
inquire into the allegations contained in the petition 
is not evidence. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of 
the District Court, Coimbatore, dated the 12th 
April 1921 in O. P. No. 32 of 1921. 

Mr, S. Muthiah Mudaliar, for the Peti- 
tioners, 

Messrs. T. M. Krishnaswani Aiyer and A.V. 
Viswanatha Sastri, for the Respondents. 

JUDGMENT.—We feel constrained to 
interfere with the District Judges order 
granting leave for the institution of a suit in 
the form in which that leave has been given, 
as it appears thathe has not exercised the 
power conferred on him by section 18 of 
Act XX of 1863 in the manner contemplated 
by that provision of law. 

1 Com120 


The allegations are extremely vague and 
indefinite and the charges 2 to 10 as to breach 
of trust are no more specifica than the res- 
pondents’ accusations, The sums of money 
kept uninvested in Ish counter-potitioner’s 
hands, or lent to sbrangers, other sums said to 
be unaccounted for, the items of temple 
property dealt with contrary to the interests 
of the trust are not specified, with the 
consequence that the suit may be based on 
charges which have not been clearly made tha 
subject of the order. The giving of sanction 
against any or all of the respondents, leaving 
the petitioners to choose which of them they 
will proceed against, is also improper as 
ib supplies the petitioners with an instrument 
for extortion and makes it possible for them to 
let off the persons mosh responsible and get 
other members who are less guilty to 
account severally for the trust property. The 
Judge's order is, therefore, set aside and he is 
directed to make a fresh enquiry after calling 
upon the petitioners to give definite particulars 
of the charges made by them and after afford- 
ing the counter-petitioners an opportunity to 
explain them. 


He may then grant leave to the petitioners 
to proceed upon any charges which he finds to 
be prima facie established against such of the 
counter-petitioners who in the opinion of the 
Judge are to be held responsible, 


In making the above enquiry it will be open 
to the Judge under his powers given by sec- 
tion 19 to have the accounts of the Committee 
produced and inspected in Court by the par- 
ties or their Vakils, 

But the report of the two High Court 
Vakils who were asked to enquire into the 
allegations is not evidence, as the Judge is not 
entitled to delegate to others the duty of form- 
ing an opinion upon the facts before him, and 
the Vakils in question were not appointed as 
Commissioners to make a local investigation 
upon any matter which could not have been 
enquired into in open Court with equal con- 
venionce, The petition is remanded for fresh 
enquiry, E 

The respondents are directed to pay the 
costs of the petitioners in this Court and to 
bear their own. 

Petition allowed. 


Z, K. Case remanded. 
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CHAMRA KUNWAR Y, TULSHI RAM 
ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 1590 oF 1922, 
April 8, 1924, 


Present :—Mr. Justice Daniels, 


Mst CHAMPA KUNWAR —PLAINTIFF 
— APPELLANT 
versus 
TULSHI RAM AND OTHERS— 
DEFENDANTS-~RESPONDENTS, 


Landlord and tenant—Agricultural eitlage—Sale of 
house by ‘enant, validity of —Spectal gustom, 


Apart from spacial custom, a tenant in an agri- 
cultural village has no right to sell his house to- 
gether with a right of residence. 


Sri Girdhariji Maharaja v. Chote Lal, 20 A. 248; 
A. W. N. (1898) 27; 9 Ind. Deo. (N. S.) 52), relied on, 

A sale by the tenant in favour of another tenant is 
just as much prohibited as a sale in favour of an 
outsider, but a sale in favour of the landlord stands 
on a different footing. 

Appeal from the decree of the Additional 
District Judge, Aligarh, dated the 8th July 
1922, 

Mr. Panna Lal, for the Appellant. 

Dr. K. N. Kaiju and Mr. Saila Nath 
Mukerji, for the Respondents. 


JUDGMENT. —This was a suit brought by 
the plaintiff zemindar for possession of a 
house, The Court below, overruling the Trial 
Court, has dismissed the suit, and the plaintiff 
appeals. The house was occupied by a tenank 
who has made a gift of is to the defendant. 
One of the defences was that the defend- 
ant’s vendor had quitted the village twenty 
yoars before and that the house escheated 
to the zemindar. The Court below remitted 
issues to the Trial Court, The findings on those 
issues wereinfavour of the appellant. No 
objections were taken within the time allowed 
but the learned Additional Judge neverthe- 
less went into evidence and overruled the 
findings of the Trial Cousbon the facts. 
Thereis some authority in favour of his right 
to do so but I am constrained to remark that 
if such a practice became common the proce- 
dure of allowing 2 time within which objec- 
tions to the’ findings must be taken would be 
reduced toa useless farce, 
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However there is no need to go into this 
question as the judgment of the learned 
Additional Judge is clearly wrong on the 
second issue. That issue is whether the 
tenant had aright to sell his house together 
with a right of residence. Apart from special 
contract it is well settled that no such right 
exists in an agricultural village. This was laid 
down as far back as 1898 in Sri Girdhariji 
Maharaja v. Chote Lal (1) and followed in 
Muhammad Usman v. Babu (2). Faiyaz Ali v. 
Rekhab Das (8), only modifies the previous 
rulings to this extent that it is open to the te- 
nant to prove a special custom allowing a right: 
of sale. In this case the wajib-ul-arz is quoted 
by tho Additional Judge. The custom which it 
records gives the tenant who is resident in the 
village no right todo more than sell the mate- 
rials of his house. It does not recognise his 
right to convey his right of residence to the 
purchaser. Tho learned Judge admits the law 
fo be as stated above but finds that ib does 
not apply toa sale by one tenant fo anoth- 
er tenant. There is no warrant for making any 
such distinction, A sale tothe zemindar him- 
self has been in some cases recognised as valid 
on the ground that the prohibition against a 
transfer is for the benefit of the zemindar 
and if he likes to waive the prohibition he is 


_ at liberty todo so, There is no infringement of 


his right. Buta sale to another tenant is 
just as much an infringement of the gemin- 
dar’s right as a sale to a person residing out- 
side the village, The learned Judge at the 
conclusion of his findings mentions that there 
are four instances of sales by tenants, He 
does not say-that these instances establish a 
custom, and clearly they could not do so. 
Indeed three of the four instances were, as 
the learned Munsif points out, fransfers to the 
zemindar himself, The learned Munsif was, 
therefore, right in decreeing the suit subject to 
payment of the price of the materials of the 
house, 


I set aside the decree of the Court below 
and restore the decree of the Munsif with 
costs in all Courts, 


N. H. Appeal allowed. 


(1) 20 A. 248; A. W. N. (1898) 27; 9 Ind. Deol 
(N. S.) 520. 

(2) 9 Ind. Cas. 314; 8 A. L. J. 61. 

(3) 61 Ind. Oas. 24519 A. Le J. 104, 


Von. 19) 
SHEORATAN SINGH V. KALI OHARAN 
OUDH JUDICIAL COMMISSIONER'S 
COURT, 


SECOND CIVIL APPEAL No. 69 oF 1923. 
March 10, 1924, 
Present :—~ Mr, Kendall, A, J. O. 


SHEORATAN SINGH— 
DEFENDANT—APPELLANT 


versus 


KALI CHARAN—PLAINTIFF 
a RESPONDENT, 


Contract Act (IX of 1872), s. 11—Morigage in favour 
of lunatic, whether enforceable—Emecuted and exe- 
cutory contracts. 


A lunatic or a minor is not disqualified as 
such to take immoveable property under an executed 
contract and a mortgage executed in favour of a 
lundtis or a minor is enforceable by him. 


Mohari Bibee v. Dharmadas Ghose, 300. 589; 80 I, 
A, 114; 5 Bom, L. R. 421; 7 O. W. N. 441; 8 Sar. P. ©. 
J. 374 (P. 0.); Maohatma v. Usman Beart, 17 M. L. J. 
18; Mir Sarwarjan v. Fakhruddin Mahomed Chow- 
dhuri, 19 Ind. Cas. 981; 39 0. 2823; 16C. W. N.74; 
(1912) M. W. N. 22; 9 A. L. J. 33 ; 15 0. L. J. 69 ; 14 
Bom. L. R. 5; 21 M. Ln J. 156; 11 M. L. 'T. 8; 39 L A, 
1 (P. 0.) ; Munni v. Madan Gopal, 27 Ind. Cas, 733; 
13 A. L. J. 185; Navakelt Narayana Cheity v. Loga- 
linga Chetty, 4 Ind, Cas. 363; 38 M. 312 ; 19 M. L. J. 
752 ; 7 M. L. T. 288; Kalka Singh v. Himayut Ali, 10 
O. 0. 218, distinguished. 


Raghunath Bakhsh v. Haji Sheikh Mohamed 
Bakhsh, 30 Ind, Cas. 200; 18 O. O.115 abp. 116; 
20. L, J. 200, Munni Kocr v. Madan Gopal, 31 Ind. 
Cas. 792; 38 A, 62; IB A, L. J. 1084; Rughava Chariar 
v. Srinivasu Ragkava Chariar, 36 Ind. Cas. 921; 
40 M. 308; 81 M, L. J. 575;20 M. L. T. 407; (1916) 
2M W. N. 363 (F, B); Hanmant Lakshman v. 
Jayarao Nurasimha, 19 B, 50; T Ind. Deo. (N. S.) 33; 
Madhab Koeri v, Baikuniha Karmakor, 52 Ind, 
Cas. 998; 4 P. J. 682; (1919) Pat. 343; Hari Mohan 
Mandai v, Mohini Mohan Banerji, 88 Ind. Cas. 994, 
22 C. W. N. 120; Akhmad v. Raja, 39 Ind. Cas. 44; 
50 P. W. R. 1917, relied on. 


The case of executory contracts, however, is 
different anda lunatic or a minor cannot validly 
enter into a contract forsale or mortgage in his 
favour. i 


Appeal against the decree of the District 
Judge, Hardoi, dated the 7th November 1922, 
passed in C, A, No, 16 of 1922 preferred aga- 
inst the decree of the Additional Subordinate 
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e 
Judge dated the 19th December 1921 in Origi- 
nal Suit No, 79. 


Messrs, Bisheshwar Nath Srivasiava and 
H, K. Ghose, for the Appellant. 


Mr, Niamat Ullah, for the Respondent, 


JUDGMENT.—tTho plaintiff respondent 
instituted three suits onthe basis of three 
mortgage deeds executed in his favour by the 
appellant in 1902, 1903 and 1904, The suits 
were contested on various grounds, but were 
declared in the first Court, and that decision 
was upheld in the lower Appellate Court, There 
are five grounds of appeal in relation to these 
suits, but in argument the question of limita- 
tion bas been dropped and the decisions of the 
Courts below have been attacked only on the 
ground that the mortgege deeds which formed 
the basis of the three suits were execut- 
ed in favour of a lunatic, and consequently 
they are invalid in law under section 11 of 
the Indian Contract Act. It may be noted 
that the first Court appears, irom a pas- 
sage towards the end of the judgment, 
to have held that two successive certi- 
fieated guardians of the lunatic were actual 
parties to the contract on behalf of the luna- 
tie and it has been argued in this Court that 
this was the case. The lower Appellate Court 
did not take any notice of the passage referred 
to, and evidently considered that the lunatic 
and not the guardian was acting in the capa- 
city of a mortgagee, In any ease it must be 
taken as a settled fact that the lunatic and not 
the guardian was the mortgagee. 16 has been 
proved that the plaintiff was declared a 
lunatic, that his mother was appointed his 
guardian in 1900, and that on her death his 
sister was appointed guardian in 1908, 


There was, therefore, a certificated guardian 
in existence when each of these mortgage 
deeds was executed, but there is no reference 
to the guardians in the deeds themselves and 
it is nob suggested in the plaint that the guard- 
iseng had anything to do with the execution 
of the mortgages. The passage of the first 
Court to which I bavo referred is vague, it was 
apparently not relied on by the lower Appel- 
late Court, and I do not proposo to take any 
further notice of it, 


It has been argued for the appellant that a 
lunatic for the purposes of section 11 of the 
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Indian Contract Act is in the same position as 
a minor and is disqualified from entering into 
a contract, and further that any contract 
entered into by -a lunatic is absolutely void. 
The decisions in Mohari Bibee v. Darmadas 
Ghose (1) and Machaima v. Usman Beari (2) 
have been relied upon for this proposition and 
it has further been argued that even where 
the contract has been in favour of the dis- 
qualified person it has been held to be invalid 
Mir Sarwarjan v. Fakhruddin Mahomed 
Choudhuri (8), Munni v. Madan Gopal (4) 
and Navakoti Narayana Chetty v, Logalinga 
Chetty (65). The decision in Mir Sarwar- 
jan v. Fakhruddin Mahomed Choudhuri (8) 
is a Privy Council ruling, and relates to a suit 
for specific performance of an agreement for 
the sale to 2 minor of immoveable property, 
which had been entered into by the 
menager of his estate and his guardian, 
and their Lordships held that it is not within 
the competence of a manager of a minor's 
estate or of a guardian of a minor to bind 
the minor or the minor’s estate by a 
contract for the purpose of immoveable pro- 
porty, and consequently that as the minor 
was not bound by the contract there was no 
routuality and that the minor after attaining 
majority could not obtain specific perform- 
ance of the contract, 


It is clear that that suit was of an altogether 
different nature from the present suit, There 
is no question here of binding a lunatic’s estate. 
What the lunatic did was to advance money 
on security obtained from the mortgagor. 
In Kalka Singh v. Himayat Ali (6) a distinc- 
tion has been drawn between what are called 
executed contracts and executory contracts, 
and it is evident that the contract referred toin 
the Calcutta decision is an executory contract, 
where something remained tio be done such as 
the execution of a deed or a conveyance, in 
order to put the parties in the position relative 


(1) 800. 589; S90LA 114 ; 5 Bom, L, R. 491; 7 
0. W. N. 441 ; 8 Sar. P. C J. 874 (B.O). 

(QQ) 173. L. J. 18. . 

(3) 18 Ind. Cas. 831 ; 89 O. 289516 0. W. N. 74; 
(1912) M. W. N. 22 ; 9 A. L. J. 83 ; 15 O. L. J. 69; 14 
Bom. L. R. 5; 21 M. L.J. 186; 11 M.I. 8; 89 
L A. (P.C) 

(4) 27 Ind. Cas. 788 ; 19 A. In J. 185. 

(5) 4 Ind, Gas. 363 ; B3 M, 912; 19 Me L Jy 759; 
7 M. L T. 233, 

(6) 100. 0. 218, 
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to each other in which by the preliminary 
agreement they were intended to be placed. 
Such a contract cannot be validly entered into 
by a lunatie or a minor. The case of an ex- 
ecuted contract stands on a different footing 
altogether, and it has been clearly held in a 
decision of a Bench of this Court reported in 
Raghunath Bakhsh v. Haji Sheikh Muhmmad 
Bakhsh (T), that a minor is competent to 
take property in transfer or sale. This deci- 
sion has rightly been relied on by the Appel- 
late Court. It is confirmed by the recent 
decisions of other High Courts, for instafice 
Munni Koer v. Madam Gopal (8), a Bench 
ruling, in which an earlier Allababad deeision 
was overruled, and Raghavachariar v. Srini- 
vasa Raghavachariar (9), a full Bench ruling, in 
which it was held that a mortgage executed in 
favour of a minor is enforceable by him. Other 
decisions that have been quoted on behalf of the 
respondent are Hamant Lakshman v. Jayarao 
Narasimha (10), Madhale Koeri v. Baikuntha 
Karmaker (11), Hari Mohan Mondel v. Mohini 
Mohan Banerjee (12), Ahmed v. Raja (13), In 
some of these, the deed in question was a sale 
and in others it was a mortgage, bub the 
principle underlying them all appears to be 
the same, viz. that a minor or a lunatic is not 
disqualified, as such, from being the transferee 
of immoveable property. The learned Counsel 
for the sppellant has tried to distinguish the 
present suit from the cases discussed in Raghu- 
nath Bakhsh v. Haji Sheikh Muhammad (7), 
bub even if there were no authority on the 
point that decision would, in my opinion, dis- 
pose of the matter. A mortgage is a transfer 
of an interest in immoveable property, and a 
lunatic is not disqualified from being the 
transferee for the same reasons that he is nob 
disqualified from being the transferee in the 
caso of a sale. The appeals, therefore, fail and 
are dismissed with costs. This judgment will 
govern Second Civil Appeals Nos. 69 to 71 
of 19238, 


N. H, Appeals dismissed. 


(7) 30 Ind. Cas, 200; 18 O. C.115 ab p. 116;2 
O, L. J. 200. 
(8) 81 Ind, Cas, 792 ; 88 A. 62 ; 13 A. L. J. 1084. 
(9) 36 Ind, Cas. 921; 40 M. 308 ; 31 M. L. J. 575 ; 
20 M. I. T. 407 ; (1916) 2 M. W. N. 363 (F.B.). 
(10) 13B. 50; 7 Ind. Deo. (N.S.) 33. 
aa 52 Ind. Cas. 338; 4 P. L. J.682; (1919) Pat. 
4 


(19) 83 Ind, Cas. 994 ; 22 0. W. N. 180. 
(18) 89 Ind, Ons. 44 ; 50 P, W. R. 1917. 
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LAHORE HIGH COURT, 


CIVIL REVISION No, 774 oF 1922, 
Present :—Mr, Justice Moti Sagar, 
May 16, 1923, 


CHUNI LAL—PLAIntivre— PETITIONER 
VErsUs 


CHUNI LAL—D#renDANT—RESPONDENT. 


Transfer of Property Act (IV of 1882), 8. 108, appli- 
cabiitiy of —Hjeciment—Notsce to quit, when should 
ewpire. , 


Section 106 of the Transfer of Property Act merely 
lays down in a codified form what has always been 
understood to be the general law on the subject, and 
the seotion is applicable in the absence of œ contract 
to the contrary. 


Pirbhu v. Ram Chand, 5 P. R. 1904; 42 P.L. R. 
1904 ; Radha Kishen v. Ratan Lal, 56 I. 0.7, relied 
On. 


In the absence of an agreement or local custom to 
the contrary a notice to quit must be given to expire 
on and with the last day of some period of the 
temanoy. 


A condition in a lease that the landlord would give 
one month’s notice if he wants to have the premises 
vacated does not mean that notice oan be given at 
any time and that it is not to expire with the end of 
the month of the tenanoy as required by section 106 
of the Transfer of Property Act. 


Petition for revision of the order of the 
Small Cause Court Judge, Lahore, dated 26th 
July 1922, 


Messrs. M. N. Mukerjes and N. O. Mehra, 
for the Petitioner, 


Mr. D. C. Ralli, for the Respondent. 
JUDGMENT.—This was a suit by a 


landlord against a tenanb onthe basis of a 
lease, dated the 4th November 1920, The 
leage provided that the tenancy was to com- 
menco from lsti November 1920, and that if 
the landlord wanted to have the premises 
vacated he will give one month’s previous 
notice to the tenant. On the 14th November 
1921, the plaintiff gave a notice to the 
defendant requiring him to vacate the premises 
within one month and informing him that if 
default was made he would be liable to pay 
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rent at an enhanced rate. The defendant not 
having vacated the premises, the plaintiff 
brought this suit for the recovery of rent at 
the enhanced rate. The Trial Court dismissed 
the suit on the ground that the notice was not 
valid in law inasmuch as it did not expire 
with the end of a month of the tenancy. 
Against this decision a revision bas been filed 
to this Court and two contentions have been 
raised before me on behalf of the petitioner, 
Firstly, ib is contended that though some of 
the principles of the Transfer of Property Act, 
are applicable to the Punjab yet the Act is not 
applicable in its entirety and that section 106 
of the Transfer of Property Act, which does 
not lay down a general principle of law, should 
not be held applicable to this province. The 
second contention is that section 106 is 
inapplicable inasmuch as there was a conbract 
hetween the parties to the effect that one 
month's notice will be given and that there 
was no stipulation that the notice should be 
given on any particular date, or that it should 
end with any particular date. In my opi- 
nion there is no force in any of these 
contentions. There is ample authority for 
holding that where there is no contract, 
section 106 of the Transfer of Property Act 
applies to such cases—Vide Radha Kishen v. 
Ratan Lal (1) and Pirbhu v. Ram Chand (2). 
Section 106 merely lays down ina codified 
form what in fact has always been understood 
to be the general law on the subject. In 
Foa’s Law of Landlord and Tenant at page 
592 the general rule laid down is that in the 
absence of agreement or local custom to 
the contrary a notice to quit must be given 
to expire on and with the last day of some 
period of fenanoy, Dr. Gour in his Law 
of Transfer at page 1902 says that a notice 
would be invalid if if expires before or after 
but not coincidently with the end of the year 
or month of the tenancy, Ido not think 
there is any substance in this contention and 
I overrule it. 


As to the second contention there is no 
doubt that the parties may enter into a 
contract to determine the tenansy by notice of 
any length or expiring ab any time or even 


Q) 66 Ind, Cas. 7. . 
(2) 5 E. R, 1904; 44 PLR. 1904. 
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without notice. The question for considera- 
tion, however, is whether the parties in the 
present case did enter into any such contract. 
Itis argued that the condition in the lease 
that tbe landlord would give one month’s 
notice if he wanted to have the premises 
vacated means that notice could be given at 
any time and that it was not to expire with 
the end of the month of tenancy as required 
by seotion 106 of the Transfer of Property 
Act, In my opinion this condition does not 
bear any such interpretation whatever. 
Reliance is placed on 56 I. O. 7, but the facts 
of that case were entirely different and do not 
support the plaintiff in his contention, In 
that case there wasa clear contract in the 
lease to vacate atone month’s notice, the 
month to count from date of receipt of notice, 
There is no such contract in the lease in the 
present case and I must, therefore, hold that 
the lower Court was right in holding that 
section 106 of the Transfer of Property Act is 
applicable, 


I dismiss the petition with costs, This 
judgment will also govern Civil Revisions 
Nos. 775, 776, and 777 of 1922 the facts of 
which are identical with those of the present 
oases 

ZK Petition dismissed, 


Pan Sam al 


MADRAS HIGH COURT. 


.APPEAL AGAINST APPELLATE ORDER 
No, 19 oF 1922 AND IVIL REVISION 
PETITION No, 815 oF 1922, 


February 17, 1924, 


Present :—Mr. Spencer, Officiating Chief 
Justice, and Mr. Justice Devadoss, 


BPLLAMMAL—DEFENDANT-—APPELLANT 
VETSUS e 


A. 8. VEKATARAMANA RAO AND 
ANOTHER—PLAINTIFES— RESPONDENTS. 


Contract, performance of —Wtdow, alienation by— 
Suit by rev8rsioners—Com promise—Deereo upholding 
alienation condtiional on payment of sum of money 
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by widow to reversioners within specified time. Time, 
whether of essence of contract—Non-payment, Hffect of. 


In a suit by a reversioner to set aside an alienation 
bya widow, a compromise decree was passed which 
provided thatin casa of payment of a sum of money 
by the widow to the plaintiffs within a time fixed, the 
alienation was to be declared valid and on default, it 
was to beset aside as null and void. Two days 
after the presoribed time, the defendant applied to the 
Court to be allowed to deposit the amount in Court: 


Held, that time was of the essence of the contract 
and that the question of relieving against forfeitures 
did not arise in the case ard the alienation by the 
widow must be declared void. 


Nagappa v. Venkat Rao, 24. M. 265; Ama Sheik 
Mohidin Tharagan v. Vadivalagia Nambia Pillai 
29 Ind. Cas, 37 ; (1914) M. W. N. 92 ; Supdu Dhodu v. 
Mathavaram Jivaram, 57 Ind, Cas. 534 ; 22 Bom, L, R ` 
780 ; 44 B. 544, distinguished, 


Kandarpa v. Banuari, 60 Ind. Cas. 864; 39 0. L, J. 
244 at p. 250, relied on. 


Appeal against the order, dated 5th day of 
Avgust 1921, of the Court of the Subordinate 
Judge of Vellore, in Appeal No, 82 of 1991, 
(A. S. No. 199 of 1920, on the file of the 
District Court of North Arcot) preferred 
against the order of the District Munsif of 
Tiruppattur in M, P. No, 552 of 1919 in (O. 
S. No. 498 of 1918), 


Messrs. P. Hari Rao and M. O. Narayana- 
swamy, for the Appellant and Petitioner. 


Mr. 0. Y., Ananthakrishna Iyer, tor the Res- 
pondents. 


ORDER.—The Subordinate Judge had not 
found whether the sum payable was actually 
tendered in time. He is directed to return a 
finding on this point within six weeks from the 
date of the receipt of the record in these cases 
and seven days are allowed to the parties for 
filing objections to the findings after notice 
of the return of the same shall have been 
posted up in this Court. 


[In compliance with the order contained 
in the above judgment, the acting Subordinate 
Judge of Vellore submitted the following 
finding. | 


FINDING,—1. The High Court has called 
for a finding on the point “Whether the sum 
payable was actually tendered in time’? 
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My predecessor made a reference to the 
High Court whether additional evidence was 
to be taken on the point and the High Court in 
its letter No, 1841-J., dated 14th August 1923, 
observed that its original order has not directed 
the taking of additional evidence, These things 
make it clear, therefore, that a finding has to be 
recorded upon the said point on the strengh of 
the affidavits already on record in conjunction 
with the probabilities and that no additional 
evidence as desired by the appellant need be 
fakan, 

For a due and proper appreciation of the 
averments contained in the affidavits which 
constitute the only evidence in the case, a brief 
resume of facts involved in it scems to be 
pertinent in this connection and I proceed to 
geb it out bere, 


Plaintiffs claiming to be the reversioners of 
a certain Nagoji Rao, the deceased husband 
of lst defendant, who is the appellant, insti. 
tuted O. 5, No. 498 of 1918 on the file of the 
Court of the District Munsif of Tiruppattur 
impeaching certain alionations, in particular, 
a gift made by the said Hindu widow and 
challenging their validity after her life-time, 
The suit ended in a compromise on 29th May 
1919. The compromise provided that in case 
of payment of a sum of Rs. 175 by 1st defend- 
ant to plaintiffs within 6 months, 4. 6., before 
29th November 1915, the gift in question 
would be declared valid and if default was 
made, it would be set aside as null and void, 


The said compromise, in particular, the 
condition in it relating to the payment of the 
said sum of Rs. 175 has given rise to this 
proceeding. 

The case of the appellant is that she made 
atender of the said sum to lst plaintiff on 
30th November 1919 but that the latter 
refused to receive ib and pass a receipt there- 
for. 1st plaintiff has impugned the alleged 
tender as absolutely false. This conflict bet- 
ween them has culminated in this enquiry. 


On a careful consideration of the affidavits 
filed on both sides and the probabilities arising 
in the case, I cannot resist the conclusion that 
the tender pleaded by the appellant should be 
a myth, in that ib does not accord with proba- 
bilities, 

Tt has to be remembered in this connection 
that the compromise provided that the payment 
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of Rs, 175 should be made to both the plaint- 
iffs who were admittedly divided brothers 
before the 80th November 1919 and that the 
said sum was in fact deposited by the appellant 
in the lower Court on the 2nd December 
following. 


Ib cannot be doubted in the cireumstances 
that the aforesaid sum was not admittedly 
paid within the due time, t.e., before the 30th 
November and that the appellant made no 
attempt to make a tender of it before the said 
date. Ibis also clear that she has not addu- 
ced any explanation worth the name whatever 
that she made the alleged tender in due time 
as provided by the compromise decree. Such 
being the case, her case should fail. 


This digression apart, there is another 
outstanding feature which requires special 
mention and has to be noted in this connec- 
tion, 


The petition of the appellant praying that 
the aforesaid sum of Rs. 175 may be received 
in Court is not signed by her. Her vakil 
has signed it. The affidavit filed in support 
of it has been sworn to by a certian Venkata 
Krishna Ayyar, her senior maternal aunt’s 
son. It being so, it is plain that the appellant 
has studiously avoided committing herself to 
any definite statement, 

x * * x 


The foregoing reasons should make it abun- 
dantly clear that the tender pleaded by the 
appellant cannot be true. I accordingly find 
the point under consideration. 


JUDGMENT,—The Subordinate Judge 
has now found against the alleged tender by 
appellant on November 80th and it bas not 
been suggested that there was a tender on any 
other day before a petition was filed on Decem- 
ber 2nd that the Court should allow the 
amount to be deposited in Court. We think 
that time in this case was of the essence of 
the contract and that the question of relieving 
against forfeitures, which arises when a pen- 
alty is provided for non-performance as it did 
in Nagappa v. Venkat Rao (1), and Ana Sheik 
Mohidin Tharagan v. Vadivalagia Nambia 
Pillai (2), does not arise here, 

e 


(1) 24 M. 265. 
(2) 22 Ind. Cas. 87 ; (1914) M. W. N. 92. 
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The distinction between the two classes of 
cases is made clear in the judgment of Mooker- 
jee, Acting Chief Justice, Kandarpa v. Banwari 
Lal Nag (8), ab 250. 

The interval between the date for payment 
of money and the date for taking possession 
of lands made the case in Supdu Dhodu 
v. Madhavaram Jivaram (4), one where time 
was not of the essence of the contract. 

In the present case neither the appellant 
(1st defendant) nor thedth defendant had any 
absolute title fo the land apart from the com- 
promiso, and it was expressly stipulated in the 
last paragraph of the compromise decree, 
that in default of payment within the time 
fixed, the alienation by the 1st defendant in 
favour of the 5th defendant should be null 
and void. 

The lower Appellate Court is right and the 
Civil Miscellaneous Second Appeal is dismiss- 
ed with costs and the Civil Revision Petition 
is dismissed, 


V. N. V. 
K, 8. D. 


Appeal and petition dismissed. 


(3) 60 Ind. Cas. 864; 33.0. L. J. 244 at p. 250. 
(4) 57Ind. Oas. 534 ; 44 B., 5i4 ; 22 Bom, L. R. 
780. A Å 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 834 oF 1922, 
Maroh 34, 1994, 


Present :—Mr, Justice Daniels and 
Mr. Justice Dalal, 


LALA KUNDAN LAL—DEFENDANT— 
APPELLANT 
versus 
PARSHADI AND OTHERS—PLAINTIFFS— 
RESPONDENTS, 


Agra Tenancy Aot (IZ of 1901" s. 167—Hjectment 
decree against non-occupancy tenani—Civil suit to be 
declared grove-holder, whether maintainable —Jurisdic- 
tion of civi} and revenue Courts. 


A plaintiffeoannot by merely changing the form of 
his relief evade the provisions of section 167 of the 
Agra Tenanay Act. 


eb 
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“Ajudhia Puri v. Brij Bhukham, 61 Ind. Cag. 149; 
17 A. L. J. 923; 1 U. P, L. R. (A) 64, 


Where a person has been ejected by the revenue 
Court asa mon-occupanocy tenant, he cannot subge- 
quently obtain a declaration in the Civil Goart that 
he is a grove-holder, so ag to defeat the deorge regu- 
larly obtained in the revenue Court. 


Jagannath v. Balwant Singh, 68 Ind. Cas. 947; 44 A, 
692; 20 A.L. J. 570; (1922) A. I R. (A) 873; 4 U. P. 
L. R. (A) 194, followed. 


Appeal from the decree of the Distriot Judge, 
Pilibhit, dated the 4th March 1999, 


Dr, Sen, for the Appellant, ; 
Dr, N.C. Vaish, for the Respondents, 


JUDGMENT.—tThe plaintiffs in this 
case had been ejected by the defendant by a 
suit under the Agra Tenancy Act from a 
certain plot of land as being non-oscupancy 
tenants, The suit against them was decided 
ex parte, They alleged that notice was not 
served on them and made an attempt in the 
Revenue Court to got the ex parte dearee seh 
aside, but the finding was against them and 
their application was dismissed. They filed 
the suit out of which this appeal arises in the 
Civil Court alleging that the whole proceedings 
in the Revenue Court were tainted by fraud of 
the praseni defendant, who in collusion with 
the peon pretended to get notices served on 
them, whereas in fact no notices were served 
and the plaintiffs knew this, On this allega- 
tion he asked for a declaration that the Revenue 
Court decree should be cancelled and that 
it should be declared that the land in 
dispute was a grove and possessed by the 
plaintiffs as grove-holders. The Revenue 
court decree was described as having been 
fraudulently obtained by the defendant, and 
on this allegation the case went fo trial, The 
learned Judge of the court below found against 
the plaintiffs that there was no fraud on the 
part of the defendant. He has nevertheless 
granted the plaintifs a declaration that they 
are grove-holders of the plot in suit because in 
his view the Revenue Court came to a wrong 
finding on the facts and the plots in dispute 
were not agricultural land. The . learned 
Judge admits that he has no jurisidiction to 
cancel a decree for ejectmeni granted by 
the Revenue Court, He has, however; overlook- 
ed the fach that the effect of the decree 
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granted by him so far if can have any 

effect at all, is to do indireatly what he 

admits he cannot do directly and to defeat 

the result of the decree regularly obtained in 

- the Revenue Courtin a matter which was 
within that Court’s jurisdiction. The ejectment 
suit being before the Revenue Court that Court 
had jurisdiction to decide whether the defend- 

ants in the Civil Court were agricultural 
tenants or not. It decided against them and 
its decision was under section 167 of the 
Tenancy Aet a bar to any civil suit on the 
same matter. It has been held more than once 
eg, Ajudhia Puri v. Brij Bhukhan (1) that 
a plaintiff cannot by merely changing the form 
of his relief evade the provisions of section 
167. That case was in many ways similar to 
the one before us. The plaintiff had been held 
by the Revenue Court as a tenant of the de- 
fendants, He then came to the Civil Courts 
for a declaration that he was nob a tenant, 
but a muafidar. Ib was held that the Civil 
Court had no jurisdiction. Substitute “ grove- 
holders” for “ muafidar ” and the case is on 
all fours with the case before us. 


In Jagannath v. Balvant Singh (2) this Court 
went so far as fo hold that a suit to question 
the legality of an adoption was not maintain- 
able in the Civil Court where the sole object 
was to affeat a question between tenant and 
landlord which was cognizable solely by the 
Revenue Court. In this view we consider 
that the deoree of the Court below is wrong 
and we accordingly allow the appeal and dis- 
miss the suit with costs in all Courts includ- 
ing this Court on the higher scale, 


H. 0. Appeal allowed. 


(1) 51 Ind. Oas. 148; 17 A. L. J. 922; 1 U. P. L. Re 
(A.) 64 


(2) 168 Ind. Cas. 247; 44 A, 692 ; 204.L, J. BTO ; 
(1992) A. I. R. (A.) 872; 4 U, P. I. R. (A) 195. 
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PRIVY COUNCIL, 
APPEAL FROM MADRAS HiGH Cour, 
November 13, 1923. 


Present :—Lord Dunedin, Lord Phillimore, 
Sir John Edge, Mr. Ameer Ali, and 
Sri Lawrence Jenkins. 


OBALA KONDAMA NAICKER AYYAN 
AND ANOTHER—APPELLANTS 
Versus 
KANDASAMY GOUNDAR—RESPONDENT, 


Hindu Law—Daughter, estate taken by—Alenation 
—Necessity—Alienee, position of —Hnquiry. 


In the Madras Presidency, a Hindu daughter as 
heiress of her father, takes a restricted interest simi- 
lar to that taken by a widow with a similar power of 
disposal. This power is conditional ; she can disposa 
of the inheritance for legal necessity, but it lies on 
the alienee or the person claiming under him to 
prove the existence of this necessity, and this is so 
even though the absence of necessity be not pleaded 
by the reveraionar. 


Sham Sunder Lal v. Achhan Kunwar, 25 T. A. 183 
abp. 191; 214.71; 20. W. N. 7289; 7 Sar. P, 0. J. 
417, followed. 


Even though there may not be legal neoessity in 
inot, the alienee would be equally protected if he 
honestly did all that was reasonable to satisty 
himself that the required necessity existed. 


Where the inheritance is not transferred go as to 
bind the reversioners, the reversioners on the death 
of the alfenor can treat itasa nullity without the 
intervention of any Court. 


Bijoy Gopal Mukerji v. Kishori Mahisht Debi, $41. 
A. 87; 110. W. N. 424 ; 5 0. In J. 834 ; 9 Bom. L.R. 
602 ; 2 M. L. T, 188 ; 17 M. Dn. J. 154 ; 4 A. L, J. 829; 
84 0. 929. (P. O.), followed, 


Appeal from the judgment of the Madras 
High Court dated the 2nd May 1919, varying 
the judgment of the Subordinate Judge, 
Madura, dated the 23rd December 1916, 

Messrs. De Gruyther, E. O. and K, Brown, 
for the Appellnts, 


Messrs. Finlay, K. C. and Narasimham, for 
the Respondent. 


JUDGMENT —This is an, eppeal from a 
decree of the High Court. of Judieature at 
Madras, dated the Qnd May, 1919, which 
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varied a decree of the Subordinate Judge of 
Madura, dated the 23rd December, 1916, The 
plaintiffs are the reversionary heirs of their 
maternal grandfather Mayilchami, who died 
in May 1901, and was succeeded by his 
daughter, Aparanji Amman, the mother of the 
plaintiffs. The defendants are (among others) 
Aparanji Amman, Kumaravigaya, the son of 
the late Mandalathipathy, Sennamman Aver- 
gal, and Kandasamy Goundar. 


The purpose of the suit is to establish the 
plaintiffs’ title as reversioners, 


To explain this title it will be convenient to 
set oub the following pedigree :-— 


VIJAYA Ao APURI 


Bon Pa 
| 
Son Mayilohami, 
; died mae 1901. 
| il I as 
Mandalathipathy Bon died 1890 Aparanji 
=Sennemman | 
Kumaravigaya The Plaintiffs (sons), 


On Mayilchami’s death Sennamman com- 
menced proceedings under the Criminal Proce- 
dure Code for possession of the estate of her 
father-in-law. Her application substantially 
failed, She then instituted a suit on the 14th 
February 1902, against Aparanji and Mandala- 
thipathy seeking to establish a Will alleged:by 
her to have been executed by Mayilchami 
and praying that possession should be given 
to her of one-third share of the property left 
by him. 

Both defendants to that suit filed written 
statements and the litigation closed with a 
compromise in 1903. 

It provided that 10 Kulies of the property 
therein described and a house should be deli- 
yered by the defendants to Sennamman. To 
this extent it was within the scope of the suit, 
and ultimately a decree was passed in accord- 
ance with this stipulation, 


But the compromise also» purported to 
define the rights of the defendants to that suit 
as between themselves. By clause 8 it provid- 
ed that the properties described in the plaint 
(other than what was given to Sennamman) 
should be divided into moieties and that each 
of those defendants should take one. On the 


28rd February, 1907, a partition deed was 
executed in accordance with the terms of the 
compromise, On the 2nd July, 1910, Manda- 
lathipathy executed a mortgage on property 
taken by him under the compromise to secure 
Rs. 10,000 advanced to him by the respondent 
Kandasawmy Goundar, and on the 7th Janu- 
ary 1915, a decree for Rs, 17,257 was passed 
on it in the mortgagee’s favour. 


The plaintiffs, as reversioners under their 
maternal grandfather, have instituted this suit 
on the 2nd March 19165, seeking to establish 
the invalidity as against them of the res- 
pective titles claimed by Kumaravigaya, the 
son of Mandalathipathy, deceased, and by the 
mortgagee, 

It has been held by the High Court, and 
their Lordships adopt the finding, that Mayil- 
chami and Mandalathipathy were separate and 
not joint, and there can be no doubt that this 
was known to Mandalathipathy at the time of 
the compromise. 


But the compromise was based on the 
supposition that there was a question as to 
whether there had been a separation between 
the two lines of the family, 


The High Court has further found that 
there is no evidence that Aparanji, with full 
knowledge that there was no truth in the 
claim put forward by Mandalathipathy, agreed 
to the compromise from ulterior motives and 
that there is not sufficient evidence to show 
that in assenting to the terms of the com- 
promise she was not acting bona fide in the 
light of the circumstances then brought to her 
notice, Their Lordships do not dissent from 
this appreciation of the evidence. Aparanji at 
the time of the compromise stood in need of 
especial protection, She was a purdanashin 
lady recently widowed, the mother of infant 
sons, and, so faras the evidence discloses, 
without any adult male relation except 
Mandalathipathy to advise her. 


But itwas under his advice and influence 
that she acted in the litigation with Sennam- 
man and in the compromise by which 
Mandalathipathy took to the detriment of 
herself and her infant sons the benefits to 
which, as he well knew, he had no honest 
claim. 5 


In these circumstances the High Court 
rightly came to the conclusion that as against 
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defendant No, 2, Mandalathipathy’s son and 
heir, the plaintiffs established the invalidity of 
the compromise after their mother’s death, 
From this part of their adjudication no appeal 
has been preferred, and the only contest now 
is with the mortgagee in whose favour the 
High Court decided. 


The ground of this decision is that the 
mortgagee isa bona fide transferee for value, 
and so stands in a better position than 
his transferor, whose title was held to be 
bad. i 

Rho High Court appears to have thought 
that justification for this view was to be found 
in thô provisions of the Trust Act, In their 
Lordships’ opinion this was erroneous : the 
Act has no direct relevance to the circum- 
stances of this case, and it was properly rea- 
lized in the argument here thatif the High 
Court’s conclusion can be supported it must 
be on other grounds, 


Tt has thus been contended that the High 
Court acted without jurisdiction in remanding 
the case as it did, and that the true view of 
the facts is that takon by the first Trial Judge. 
But though the High Court’s procedure may 
invite criticism, this is of no importance in 
view of that Court’s ultimate findings of fact 
which, as already indicated, their Lordships 
accept, 

They, therefore, do not think if necessary to 
discuss further the propriety of the remand. 

It is then contended that the plea of pur- 
chaser for value without notice assists the 
respondent, 

But an initial difficulty in applying this doc- 
trine is that on the face of the title the mort- 
gageo had notice that his mortgagor took from 
one who only hada limited and conditional 
power of disposal. And so the enquiry comes 
back to this: what was the daughter’s interest 
and power, bearing in mind that the case 
comes from the Madras Presidency? Ibis 
now settled beyond dispute that a daughter as 
heiress of her father takes a restricted interest 
similar to that taken by a widow with a simi- 
lar power, of disposal, This power is condi- 
tional ; she can dispose of the inheritange for 
legal necessity, but itlies on the alienee to 
prove the existence of this necessity and this 
is so even though the absence of necessity 
be not pleaded by the reversioner. Thus ib 
was laid down in Sham Sunder Lal v. Achhan 


Kunwar (1), “In a suit like the present, on a 
bond made by a person with restricted power 
of alienation, the defendants are not required 
to plead the absence of legal necessity for the 
borrowing. It is for the plaintiffs to allege 
and prove the circumstances which alone will 
give validity to the mortgage.” And later it 
was said the “ touchstone of the authority is 
necessity.” It may be conceded that even 
though there may not be legal necessity in 
fact, the alienee would be equally protected if 
he honestly did all that was reasonable to 
satisfy himself thas the required necessity 
existed. 

But here there is no proof either of 
necessity or of enquiry validating the com- 
promise, 


The inheritance, therefore, was not trans- 
ferred so as to bind the reversioners. On the 
contrary, the reversioners on the mother’s 
death can treat it asa nullity without the 
intervention of any Court. (Bijoy Gopal 
Mukerji v. Kishore Mahishi Debi (2). 


Nor in their Lordships’ opinion does it alter 
the position that the dealing with Mandala- 
thipathy purported to be a compromise and 
an acknowledgment of an existing title. Even 
so, it was improperly induced and equally 
vitiated, 


As against the reversioners in this case, ib 
was not within the power of Mandalathipathy 
to transfer a larger legal title than he himself 
had, nor have the reversioners by any act or 
omission debarred themselves from insisting 
on this contention. It is true that the rever- 
sion is still an expectancy, bub an expectant 
reversioner’s right to sue for a declara- 
tion has statutory recognition, and for the 
purpose in hand it is legitimate to con- 
sider what their position would be on their 
mother’s death in their lifetime, They 
would in that event have the immediate title 
without the intervention of any Court, and 
there would in their Lordships’ view be no 
principle of justice, equity or good conscience 
that would empower the Court to deprive 
them of that legal title or to impose any 
restriction in derogation of it. 


(1) 251. A. 183 a6 P. 191;Q21A. 71:2 6. W.N. 
729; 7Sar. P. O. J. 417. 

(2) 34I. A87; 110. W. N. 424 ;°5 0. L. J. 8384; 
Bom. L. R. 602 ; 2 M. L. T. 138; 17M. L, J. 164; 
4 A. L. J. 329 ; 34.0. 829 ; (P, 0.) 
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Their Lordships, therefore, are unable to 
agree with the High Court’s decision in the 
mortgagee’s favour, and they will accordingly 
humbly advise His Majesty that the appeal be 
allowed, and -that the deeree of the High Court 
be varied so far as it dismissed fhe appeal as 
against the 4th defendant and ordered that 
the plaintiff should pay to the 4th defendant 
Rs, 621—2—6 for his costs, by directing in 
liou thereof (a) that it be declared that the 
mortgage of the 2nd July, 1910, and the 
decree thereon are inoperative against the 
plaintiffs beyond their mother’s lifetime, and 
(b) that the 4th defendant pay to the plaintiffs 
their costs in the lower Courts so far as 
attributable to his claim against them, the 
amount of such costs to be assessed by the 
High Court. The 4th defendant must pay 
to the plaintiffs their costs of this appeal. 

Solicitor for the Appellant.—Mr. Æ, Delgodo, 

Solicitor for the Respondent.—-Mr. Douglas 
Grant, 


Z, E. Appeal allowed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 


SECOND Civin APPEAL No. 344 oF 1922. 


January 16, 1994, 


Present :—Mr, Wazir Hasan, J, O. and 
Mr, Neave, A. J. O, 


GUR SAHAI KANDU AND ANOTEER— 
PLAINTIFFS—APPELLANTS, 


Versus 
CHHEDI AND ANOTHER—DEFENDANTS 
— RESPONDENTS, 


Limitation Act (1X of 1908), Soh. I3 Aris 142, 144. 
scope of —Suit for nossession——Dis possession Adverse 
possession—Burden of proof. 


In cases falling under Article 142 of schedule 
I to the Limitation Aob tha claimant must 
prove his posssession within twelve years next 
preceeding the date of the inatitutidn of the suit, and 
in such oases an -enquiry into the question of 
adyorse possession is irrelevant In oases falling 
under Article 144 of Schedule I of the Indian 
Limitation Act, where the defence is one of title 
acquired by adgerse possession for more than 12 years, 
it ig not necessary for the plaintiff to prove his 
possession within 12 years from the commencement of 
the suit. ai 
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Case-law. discussed. 

Plaintiffs, who were the purshasaro of a house, 
aued to recover possession of the house from the 
defendants on the allegation that the latter 
were the tenants of the plaintiffs’ vendor and that : 
in a suit ;brought by the plaintiffs for recovery. 
of rent they had denied the plaintifis’ title and had 
set upa title to the house in themselves. It was 
found that the defendants; were not the tenants of the 
Plaintiffs ; 


Held, that the suit was governed by Article 142 of 
schedule I to the Limitation Act, and the plaintiffs 
were bound to prove possession within twelve years of 
the institution of the suit. i 


e 
Appeal against the decree of the District 
Judge, Fyzabad, dated the 2ist August 4922, 
upholding decree of the Munsif, Fyzabad, dated 
the 25th May 1922, 


Mr. Niamat Ullah, for the Appellants, 
Mr. M, Wasim, for the Respondents. 


JUDGMENT.—This is the  plaintiff’s 
appeal in a suit fo recover possession of a 
house, The previous owner of the house was 
one Suraj Ram. On the 23rd July 1921, he 
sold it to the plaintiffs. The only defence 
with which we are concerned was one of limit- 
ation, This defence gave rise to the follow- 
ing issue which was framed by the Court of 
first instance :—" Have the plaintiffs been in 
possession of if within limitation ? ” A further 
issue as to adverse possession by the defend- 
ants was framed. Both Courts have held 
that the plaintiffs failed to prove their posses- 
sion within limitation, They have further 
held that the plaintiffs succeeded in establish- 
ing their title to the house in dispute. The 
finding as to limitation has been challenged 
before us on the ground that the plaintiffs 
having proved their title had no further 
onus to prove their possession within limit- 
ation and that their suit could only be dis- 
missed in the event of the defendants esta- 
blishing their adverse possession, which the 
Courts below have not found in favour of the 
defendants. 

We are of opinion that the decree of the 
Courts below is correct and should be main- 
tained. In the case of Mohima Chunder 
Mazoomdar v. Mohesh Chunder Neoghi (1) 
their Lordships of the Privy Council held, 
to quote the head-note, that though the 


(1) 160, 478; 167. 4.28; 6 Sar P.O. J. 821;8 
Ind. Deo. (N. 8.) 812. 
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claimants “ showed an anterior title but that 
was not enough without proof of their posses- 
sion within twelve years to shift the burden 
of proof on to the defence to show that the 
defendants were entitled to retain posses- 
sion.’ The burden of proof was on the 
claimants to prove their possession at some 
time within the 12 years next preceding the 
suit. That case specifically fell within the 
purview of Article 142 of Sehedule II of 
Act XV of 1877. 


This view of the law was repeated in the 
case of Muhammad Amanulla Khan v. Badan 
Singh 42). It was held in this case that there 
had been dispossession or discontinuance of 
possession within the meaning of Article 142 
and that whether any proprietary right had 
existed or not in the plaintiff's ancestors the 
12 years limitation ran from the date of dis- 
possession or discontinuance. In delivering the 
judgment of the Privy Council in the case just 
now mentioned Sir Robert Couch said:—" No 
doubt the proprietary right would continue to 
exist until by the operation of the Law of 
Limitation it had been extinguished ; but 
upon the question whether the Law of 
Limitaation applies,tif appears to be clear 
that it comes within the terms of Article 142, 
and if there has been any doubt in the 
minds of the Courts in the Punjab as to 
what was the effect of the Law of Limit- 
ation in cases of this description, ib seems to 
have arisen from the introduction of some 
opinion that there must be what is called 
adverse possession. It is unnecessary to enter 
upon that inquiry. Article 144, as to ad- 
verse possession, only applies where there is 
no other article which specifically provides for 
the case.” This decision is, therefore, a clear 
authority for the proposition that in cases 
falling under Article 142 of the Indian Limit- 
ation Act the claimant must prove his posses- 
sion within 12 years next preceding the date 
of the institution of the suit and in cases of 
that nature an inquiry into the question of 
adverse possession is irrelevant. 


On behalf of the appellants, reliance was 
placed upon a recent decision of their Lord- 
ships of the Privy Council in the case of 


(2) 170. 187;16 I. A. 148; 13 Ind. dur. 380; 5 Sar. 
P. Ge 412; 23 P. R. 1890 ; 8 Ind. Deo. (N. S.) 629 
P. 0.) 
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Secretary of State for India v. Chellikani Rama 
Rao (8), and also upon the case of Jaichand v. 
Girwar Singh (4), decided by a Bench of the 
High Court at Allahabad, The last-mentioned 
case is founded upon the decision of the Privy 
Council in the case of Secretary of State for 
India v, Chellikani Rama Rao (3). In the 
Allahabad case the distinction as to the onus 
of poof between cases falling under Article 142 
and cases where the defence to a suit for posses- 
sion was 12 years’ adverse possession by the 
defendant, if we may say so, is well emphasiz- 
ed. The Privy Council decision in the case of 
Secretary of State for India v. Chellikani Rama 
Lao (3) and the Allahabad case make it perfect- 
lyclear thatin cases falling under Article 144, 
Schedule 1 of the Indian Limitation Act 
where the defence is one of title acquired 
by adverse possession for more than 12 years, 
it is nob necessary for the plaintiff to prove his 
possession within 12 years from the com- 
mencement of the suit; so far as the onus on 
the claimant in such a case lies it is satisfied 
by proof of title and it is then for the defend- 
ant to establish his plea of adverse possession 
before the suit can be dismissed as barred by 
limitation. It would follow from what we 
have said above that the real question in the 
ease before us is the determination of the 
Article applicable to this particular case. 


The allegations on which the plaintiffs came 
into Court are that the defendants were 
holding the house in suit as the tenants of 
the plaintiff's predecessor-in-interesé and that 
ina suit brought by the plaintiffs for the 
recovery of rent the defendants denied the 
plaintiff's title and set up title to the house in 
themselves and that this amounted to the 
plaintiff's dispossession, The defendant's den- 
ial of the plaintiff's title would certainly not 
constitute the plaintiff's dispossession if they 
were in actual possession on the date of 
the denial, The reasonable inference, bow- 
ever, is that the possession of the plaintiff's 
or their predecessor-in-interest was disconti- 
nued when the defendants entered into the 
possession of the house in suit. Both Courts 
have found that the defendants are nob 


(8) 95 Ind. Cas. 902 ; 39 M. 617; 81 M. L. J. 824; 
200. W. N. 1811; (1916, 3M. W. N. 284;14 A. L. 
J 1114; 20M. L T. 485; 4L W. 484; 18 Bom. L. 
R. 1007 ; 25 C. L. J. 69 ; 43 I. A, 192 (P. 0O.). 

(4) 5A Ind. Qas. B66 ; 41 A. 669; 17 A. L. J, 814, 
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the tenants of the plaintiffs. This being so, 
we are of opinion that the Article of Limita- 
tion applicable to the present suit is 142 and 
not 144 of Schedule 1 of the Indian Limitation 
Act, 

The appeal, therefore, fails and is dismissed 
with costs. 


Z. K, Appeal dismissed., 


payana 


MADRAS HIGH COURT. 
ORGINAL SIDE APPEAL No, 54 or 1923, 
"November 2, 1923. 


Present +—Sir Walter Salis Schwabe, K. O., 
Chief Justice, and Mr, Justice Rarnesam. 


M. SUBBRAMIAH— APPLICANT — 
APPELLANT 
VETSUS 
BAUSILAL ABEERCHAND AND OTHERS— 
RESPONDENTS, 


Presidency Towns Insolvency Act, (III of 1908) s. 49 
(4)—Parinérs, insolvency of —Creditors, rights of, inter 
se—Separate debts. 


First and second insolvents carried on a business at 
Madras in partnership, but the oreditors of the firm 
were not aware that second ingolvent was a partner 
in the firm. First insolvent also carried on a buai- 
ness at Cuddappah. On a question as to priority 
arising in regard to the assets at Cuddappah, between 
the Cuddappah oreditors and Madras oreditors ; 


Held, that the Madras creditors were entitled to 
éleot as to which assets they would proceed against, 
the general assets of the two partners or the separate 
assets of the first insolvent. 


In éxparte Hodgkinson, (1816) 19 Ves. Jun. 291; 34 
E.R. 525; 13 R. R- 199; In ew parte Norfolk, (1815) 19 
Vea. Jun. 454; 34 Bi. R. 585, relied on. 


Per Schwabe, O. J.—The Madras creditors oan 
elect until the very end of the proceedings and only 
when they have actually reosived a dividend there is 
an election. Even after they hava received a divi- 
dené, they oan still pay it baok and prove against tha 
other assats. 


- - Per Ramsem J.—The debts due to the Madras 
ofeditors were “separate debta’’ within the meaning 
of the expresaien in section 49 (4) of the Presidency 
Towns Insolyency Act. 
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Appeal against the order of Mr. Justice 
Coutts-Trotter, dated the 81st January 1923 
and passed in the exercise. of the Insolvency 
Jurisdiction of the High Court in Insolvency 
Petition No, 82 of 1921 (In the matter of Y. 
V. Subbiah Chetty and S. Vankatasami Naidu, 
insolvents). 

i Mr. A, Krishnaswami Atyar, for the Appel- 
ant, 

Mr, Sundararagier, for the Respondents. 


JUDGMENT. 
e 

Schwabe, C.J.—This is an appeal from the 
dismissal of a petition in insolvency made on 
behalf of some Cuddappah creditors of the 
first insolvent who claimed that, as far as 
the assets of the Cuddappah business were 
concerned they were entitled to priority over 
the Madras creditors, who, they alleged, 
were creditors of the two insolyents in partb- 
nership in Madras, The learned Judge has 
found as a fact that, in respect of the Madras 
business, the Madras ereditors did not know 
that the second insolvent was a partner but 
treated him only as an agent of the firm and 
that, therefore, they are entitled to prove, in 
competition with the Cuddapah oreditors, 
against what may be called the Cuddapah 
assets. Assuming ithat the finding was open 
to him and that it was a correct finding of fact 
then on the authority of the Old English case, 
In ew parte Hodgkinson (1), and In ex parte 
Norfolk (2) they are entitled to elect as to which 
assets they will go against, the” general assets 
of the two partners or the separate assets of 
the‘one against whom they elect ; and it is clear 
law that they could elect until the very ond of 
the proceedings and that, only when they have 
actually received a dividend there is an elec- 
tion : and, I think, I am right in saying that 
even after they have received their dividend, 
they could still pay it back and prove against 
the other assets. 

The main evidence given in this case was 
that of the second insolvent. ‘There was also 
the evidence of the first insolvent given on a 
different occasion. There were a partnership 
deed, a power-of-attorney and the promissory- 
notes or hundis in respect of which the Madras 


z u (1816) 19 Ves, Jun. 291; 34 B. R. 525; 118 R. 
id 1 . 
(2) (1815) 19 Vese Jun. 464; 34 E. R585 
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creditors mainly were proving. The second 
insolvent swore that, although there was a 
partnership deed between him and the first 
insolvent, he was never in fact a partner that 
that deed had never been acted upon, and that 
he never mentioned it to anybody and never 
used it : and that story is very much corro- 
borated by the fact that the power of attorney 
is given to him not as a partner but as though 
he was somebody not a partner of the firm, 
and was used by him as appears from an 
examination of the document itself, in this 
Court on many occasions, as an agent of the 
firm and not as a partner in it, Further the 
documents given to the Madras creditors were 
signed by him not as a partner but as an 
agent of the firm, I think the learned Judge 
was entitled to come to the conclusion he 
came to, I think further that, he would have 
been, if he thought it to be the fact, entitled 
to come to the conclusion on this evi- 
denco that the second insolvent, although 
he entered into this agreement was not 
in facta partner at all, I think further on 
the document that itis fairly clear, and that 
is my view of the facts that, whether he was 
a partner or not, his interest in the Cuddapah 
business and his interest in the Madras busi- 
ness were exactly the same, and there was no 
separate Cuddapah or Madras business at all 
but that it was one firm, and that if that is 
the correct view of the case, ib does nob 
matter for the present purpose whether the 
second insolvent was a partner in the firm or 
not. I think there is ample evidence to sup- 
port the learned Judge’s view namely that, 
however, that may be, the Madras creditors 
did not know that he was a partner in Madras. 


It is suggested that, if that was the view 
taken by the Judge, the Cuddapah creditors 
ought to bave had some further opportunity 
of adducing evidence to contradict it. In my 
judgment there was no such evidence which 
in the face of this document could have been 
adduced with the remotest chance of being 
believed. 
such evidence would be irrelevant. 

In my judgment, this judgment was right 
and the appeal must be dismissed with costs 
on the Original Side scale. There will be a, 
separate seb of costs for the Official Assignee, 


Ramesam, J. If the finding of the learn- 
ed Judge is correct that the Madras credit. 


On the view I take of the facts, ° 


ors at the time of dealing with the Madras 
branch were under the impression that they 
were dealing only with the first insolvent 
through his agent the second insolvent, then 
they are entitled to say that the debts due to 
them were, so far as their knowledge was 
concerned, separate debts within the meaning 
of the expression in sub-clause (4) of section 49 
of the Presidency Towns Insolvency 
Act III of 1909. The only effect of 
their discovery at the time of filing the in- 
solvency petition that there was a partnership 
would be merely to give them a right to an 
election, This is the English Law according 
to the authorities cited in my Lord’s judgment 
just delivered, and section 49 ought to be in- 
terpreted in accordance with the English Law. 
On the evidence I agree with my Lord’s 
judgment and think thak the learned Judge's 
finding is justified, ‘thatthe Madras creditors 
did hot know of the partnership of the second 
insolvent at the time of their dealings with 
the Madras branch, 


As to the other points that were argued in 
the case, I feel some hesitation in saying that 
the whole of the Cuddapah business of the 
first insolvent was the same in interest as the 
Madras business, Whatever amounts and 
jewels were sent from Cuddapah to Madras, to 
that extent the Cuddapah dealings were no 
doubt identical with the Madras business : but 
ib may be that there is much more of the 
Cuddapah business, the objeat of which can- 
not be said to be the furtherance of the 
Madras business. I also feel some hesitation 
in saying that the interest of the Insolvent is 
the same in Madras as well asin Cuddapah, 
But, however, this may be, on the finding of 
the learned Judge that the Madras creditors 
had no knowledge of the second insolvent’s 
eae the appeal must be dismissed with 
costs, 


Z. K. Appeal dismissed. 
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NATIONAL BANK OF UPPER INDIA LTD. Vv, SHEO MANGAL BAJPAI 
e 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


CIVIL REVISION No, 163 or 1928. 
January 17, 1924, 
Present:--Myr. Daniels, J. O. 


THE NATIONAL BANK OF UPPER 
INDIA Ltd.—In LiquipaTion— 
JUDGMENT-DEBTOR—PETITIONER 
versus 
SHEO MANGAL BAJPAI— 
DECREE-HOLDER— OPPOSITE PARTY, 


Companies Act (VII of 1918), 8.155, 171 and 292 am ° 


Decree against Company—Voluntary liquidation 
after decree, effect of —Jurisdiction of executing Court. 


Section 232 of the Companies Act is expressly 
limited to (1) winding-up either. by Court or (2) subject 
to the supervision of the Court. 


Therefore, a voluntary liquidation cannot have the 
effect ipso facto of putting an end to an attachment 
already in force under & decree passed prior to liqui- 
dation. 


Halsbury Laws of Eng. Vol. V, para. 1006; fol- 
lowed. 


Petition for revision from the order, of the 
Additional Judge, Small Cause Court, Luck- 
now, dated the 14th May 1928 passed in Hixe- 
cution of Decree Case No, 1719 of 1923. 


Mr. Hargovind Dayal, for the Petitioner. 


Mr. Jai Krishna Tandon, for the Opposite 
Party. 


JUDGMENT. —This is a revision from an 
order passed in execution proceedings in a 
Court of Small Causes. The respondent- 
decree-holder was applying to execute his 
decree againsh the applicant company, This 
company after the execution was put in 
force went into voluntary liquidation not 
under the supervision of the Court. 
contention is that by going into voluntary 
liquidation the jurisdiction of the executing 
Court to continue to execute the decree is 
ousted. In support of this contention they rely 
on section 171 of the Companies Act and on 
section 158 which says that the provisions of 
this Aob with respect to winding-up apply, 


Their ` 


unless the contrary appears, to the winding- 
up of the company under any of the three 
possible modes. Section 155 makes any 
general provision applicable to winding-up 
under any head, bub the particular section in- 
voked by the applicant is contained ina 
section of the chapter specifically headed 
" Winding-up by the Court” and the opening 
words of the section are “when a winding-up 
order has been made,” In the ease of a 
voluntary liquidation no winding-up order is 
mado, Section 232 contains an express provi- 
sion that any attachment, distress or ekecu- 
tion pub in force against a company with- 
out leave of the Court after the commence- 
ment of the winding-up shall be void in the 
ease in which the company is being wound up 
either by the Court or subject to the su- 
pervision of the Court. The fact that the 
section is limited to these two kinds of wind- 
ing-up shows that it was not intended 
that a voluntary winding-up should have 
the effect ipso facto of putting an end to 
an attachment already in force. It does 
not do so under English Law (Halsbury 
Laws of England, Vol. V, para. 1006), There 
is direct authority against the applicant 
in the case of Suraj Bhan v. Boot Factory 


Agra (1). The application is, therefore, dis- 
missed with costs, 
G. H, Application dismissed. 


(1) 86 Ind. Cas. 897; 38 A. 407 ; 14 A. L. J. 513. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 154 oF 1921, 


March 16, 1923, 


Present :—Mr. Justice Oldfield and Mr. 
Justice Devadoss. 


BAVA LEVVAI SAHIB ‘AND OTHERS— 
APPELLANTS 
VETSUS 
AMMEENAMMAL AND OTHERS— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908) O. IX, r. 18 
0. XLI, r. 22--Decree Ex parto —Appeal whether ies— 


VoL, 19) 
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Cross-objections, point, whether oan be taken in—Appli- 
oe for leave to defend and produce evidence, effect 
of. 


A defendant who hag been placed ex parte is entitled 
to impugn the decree ultimately passed, subject to 
the condition that he has not moved the Oourt of 
first instance to set aside the ev parte dectea under 
O. IX, r. 18 of the Civil Procedure Code. 


A defendant cannot ba deemed to hava so moved 
the Court merely because, before the deoree was pas- 
sed but under the incorrect impression that it had 
been passed, he presented a petition asking the 
fiest Court to allow him to make a defence and 
produce his evidence and the Court disposed of that 
petition on its merits. Such a petition is nob a 
remédy recognised by the Oode and the fact that it 
was intended to be and believed to be a petition re- 
cognised by the Code cannot alter its real nature or 
give it and the order passed on ita legal effect to 
whioh they would not in faot be entitled. 


Krishna Atyar v. Kuppan Atyangar, 80 M. 54; 
1 M. L. T. 268; 16 M. L. J. 479 (F. B.) ; Badvel Chinna 
Asethu v. Vattipalli Kesavayya, 60 Ind. Cas. 215 ; 39 
M. L. J. 697; 12 L. W. 507; (1920) M. W. N. 780; 29 
M. L. T. 63, followed. 


Where a defendant is entitled to appeal against his 
having been wrongly placed ex parte he would alse 
be entitled to raise the point by a memorandum ot 
oross-objections under O. XLI, r. 22 of the Civil 
Procedure Code. 


Appeal against the order of the Court of 
the Subordinate Judge, Madura, dated the 9th 
December 1920 in A. S. No. 34 of 1917 (A. S. 
No. 109 of 1917, on the file of the District 
Court, Madura) preferred against the order of 
the Court of the Additional District Munsif, 
Dindigul, dated the 22nd December 1916, in 
O. 8. No, 328 of 1913. 


Messrs. S. Srinivasa Atyangar and K. S. 
Ganapathi, for the Appellants. 

Messrs. A. Krishnaswamy Aiyar and P. S. 
Chandrasekara Aiyar, for the Respondents, 


JUDGMENT ..—This appeal is against the 
final decree passed in a partnership suit. The 
course of the proceedings before the District 
Munsif was that, after the preliminary decree 
had been passed, the scope of the enquiry 
was defined in an order, dated 25th September 
1916 and the suit was then posted for 
evidence. On the date, fo which ib was 
adjourned, the 1st defendant did not appear 
to adduce his evidence; and the District 
Munsif declared him ex parte. A decree was 
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afterwards given on the basis of the evid- 
ence adduced by the other parties to the 
proceedings; and against that decree there 
‘was an appeal to the lower Appellate Court, 
by the 1st plaintiff. There was also a memo- 
randum of objections by the lst defendant, 
in which he complained inter alia of his 
having been debarred from producing evidence. 
The lower Appellate Court held that his ab- 
sence on the date of hearing was sufficiently 
explained and the District Munsif’s order plac- 
ing him egparte and excluding his evid- 
ence was not justified. It, therefore, remanded 
the suit directing that his evidednce should 
be taken, and we first deal with the appeal so 
far as it is against that direction. 


It is urged that the Ist defendant was not 
entitled to bring bis objection to the enquiry, 
based on his having been placed ex parte 
before the Appellate Courtin a memorandum 
of objections, unless in the words of O, XLI, 
x. 22 (1) Civil Procedure Code, he could have 
taken his point by way of appeal. The right 
of a person who has been placed ex parte to 
impugn the decree ultimately passed on that 
was recognised in Krishna Ayyar v. Kuppan 
Aiyangar (1) subject to the qualification, which 
is emphasized in Badvel Chinna Asethu v. 
Vattipalli Kesavayya (2) that he has not mov- 
ed the Court of first instance to set aside 
the ez parte decree under O. IX, r. 18 of the 
Code of Civil Procedure. It is urged, however, 
that in effect the 1st defendant had so moved 
the Court, because before the decree was pass- 
ed, but under the incorrect impression that it 
had been passed, he presented a petition ask- 
ing the District Munsif to allow him to make 
a defence and produce his evidence and the 
District Munsif disposed of that petition on 
its merits. Such a petition is not a remedy 
recognised by the Code; and we do not sae how 
the fact that ib was intended to be and be- 
lieved to be a petition recognised by the 
Code can alter its real nature or give it 
or the order passed on ita legal effect, to 
which they would not in facb be entitled. 
Taking this view, we regard the case in 
Krishna Ayyar v. Kuppan Ayyangar (L), as in 
point, and hold that the 1st defendant is 
entitled to object to the order placing him es 


(1) 80 M. 64; 1 M.L.T, 268; 16 Meh. J. 479 (F.B.). 
(2) 60 Ind. Cas. 215; 39 M. L. J. 697; 12 L. We 
607 ; (1920) M. W. N.780 ; 29 M. L. T. 68. 
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parte in his memorandum of objections. No- 
thing has been said here against the lower 
Appellate Court’s conclusion that he was wrong- 
ly placed ex parte, and its decree so far as it 
directs the District Munsif to hear his defence 
and to take his evidence must, therefore, stand. 


The lower Appellate Court's decree, however, 
went further than that, because it seb aside 
the deoree of the District Munsif in toto and 
remanded the suit for disposal according to 
law with a direction that further evidence 
might be adduced by all the parties with 
reference bo the order dated 25th September 
1916 already referred to as defining the scope 
of the inquiry. That order was objected to on 
its merits, not only by the 1st defendant in his 
memorandum already referred to, bub also by 
the 1st plaintiff in his grounds of appeal and 
by two other plaintiffs in their memorandum 
of objections. Unfortunately all this seems to 
have been lost sight of by the lower Appellate 
Court. For if has made no reference at all in 
its order of remand to the merits of those 
objections. We consider that it would be futile, 
go long as those objections are outstanding and 
undisposed of, to bave further enquiry or fur- 
ther evidence taken on the lines, to which the 
majority of those concerned object. We must 
therefore set aside the lower Appellate Court’s 
order except in so far as it recognises the right 
of the 1st defendant to take part and adduce 
evidence in the future proceedings and direct 
it to consider the remaining grounds set out in 
the appeal and memoranda of objections by 
him and the other parties, When it has dealt 
with those objections on their merits, it will 
again remand the ogse. Costs here and in 
the lower Appellate Court will be costs in the 
eause and be provided for in the order to be 
passed. Stamp value will be refunded on 
application. 

VN. V. 


Z, K. Order set aside, 
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LAHORE HIGH COURT. 
SECOND CIVIL APPHATL No, 277 or 1922. 
July 10, 1922, 

Present : —Mr, Justice Martineau. 


KISHEN LAL AND ANOTHER—PLAINT- 
IFFS-—~APPELLANTS 
VErSUS 
KANHYA AND OTHERS—~ DEFENDANTS—~, 
RESPONDENTS. 


Appeal, second-Pinding of fact—Hvidence, absence 
of Conjecture. 


A finding of fact which is not based on any evidence 
put is conjectural cannot be upheld in second 
appeal, 


Second appeal from the decree of the Addi- 
tional Judge, Rohtak, Hissar, dated the 27th 
October 1921, reversing that of the Munsif, 
Qnd Class, Rohtak, dated the 1st March 1921. 


Lala Har Gopal, for the Appellants. 


Lala Amar Nath Chona for Lala Janki Par- 
shad, for the Respondents, 


JUDGMENT. .—Jug Lal, who was an 
occupanoy tenant of the land in suit, has died, 
and the proprietors sue his collaterals for 
possession, The only question in the case 
is whether Sujagan, the common ancestor 
of the defendants and Jug Lal, occupied the 
land. The first Court found that this was 
not proved and gave the plaintiffs a decree, 
but the additional Judge has found in favour 
of the defendants and dismissed the suit. The 
plaintiffs have presented a second appeal to 
this Court. 


In the earliest settlement record Hardhan, 
a nephew of Sujagan, is entered as an occu- 
pancy tenant of the land, and there is 
no entry showing that the land was ever in 
the possession either of Sujagan or of Dani, 
who was Sujagan's father and Hardhon’s 
grand-father., It is true that in 1847 on the 
death of Hardhan without issue his tenancy 
was inherited by Jesukh, Mohar Singh and 
Ram Dat, each representing one of three 
branches of Dani’s descendants, bub this fact 
in no way shows that the land had formerly 
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been occupied by Dani, the common ancestor 
of those persons and Hardhan, as in 1847 
there was no Tenancy Act in existence and no 
rule of law by which a collateral of a deceased 
occupancy tenant could not succeed to the 
tenancy unless the common ancestor had 
occupied the land. What occurred subsequent- 
ly to 1847 also does not help the defendants. 
The fact mentioned by the learned Additional 
Judge that the various descendants of Dani 
divided the land with one another in accord- 
ance with ancestral shares proves nothing, as 
that could be the only possible method of 
division when once the land had devolved on 
Hardhan’s collaterals. 


As regards the case brought by the proprie- 
tors in 1876, the question whether Hardhan’s 
ancestors had occupied the land did not then 
arise and the Superintendent of Settlement 
decided only that the proprietors could not 
dispute the occupancy rights of Hardhan’s 
collaterals because they had consented to their 
succeeding to the tenancy in 1847. 


The learned Judge’s finding, therefore, that 
the common ancestor of the defendants and 
Jug Lal formerly occupied the land in suit 
is not based on any evidence, but is conject- 
ural, and this being so it cannot be supported. 
Not only is there no evidence to show that 
Sujagan or his father Dani aceupied the land, 
but the fact that during Hardhan’s life-time 
he wasthe sole occupancy tenant and the 
other descendants of Dani had no share in the 
land strongly supports the plaintiff's case. 


1 accordingly accept the appeal, reverse the 
decree of the lower Appellate Court, and 
restore thatof the Court of first instance, 
The respondents will pay the appellants’ costs 
throughout., 


Z, K. Appeal allowed. 
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PRIVY COUNCIL.. 
APPEAL FROM THE BOMBAY High COURT. 
Maroh 18, 1924. 


Present :—Lord Shaw, Lord Phillimore, 
Lord Blanes Burgh and Lord Salvesen. 


KALYANDAPPA Bin AYAPPA DESAI 
AND OTHERS-—-PLAINTIFFS—APPELLANTS 
VETSUS 


CHANBASAPPA BIN DODAPPA DESAI 
DEFENDANT— RESPONDENT, 


Limitation Act (TX of 1908), Sch. I, Arts. 118, 
141—Suté for possession by reverstoner— Adoption, m- 
validity of, involved—Limitaiion, 


A suit for possession of immoveable property by a 
reversioner involving the invalidity of an alleged 
adoption by a Hindu widow is governed by Article 
141 of Schedule I to the Limitation Act and not by 
Artiole 118 of the Aot. 


Case-law reviewed, 


Shrinivas Sarjerao v. Balwant Venkatesh, 20 Ind. 
Oas. 162; 87 B. 513; 15 Bom. L. R. 533, disapproved. 


Mr. E. B. Raikes, for the Appellants, 
Mr. W. Wallach, for the Respondent, 


JUDGMENT.—The suit in this case was 
brought in the Court of the Subordinate Judge 
of Bijapur to recover possession of certain 
watan lands and other lands of ordinary tenure, 
the plantiff making a claim as the nearest 
agnate to the last male owner, and averring 
fhat his title accrued on the death of the 
latter's widow. The principal defendant, the 
now respondent, being in possession of the 


‘property, pleaded various defences of which 


the one which is important for present con- 
sideration, depends upon the Indian Limitation 
Act. 


The plaintiff recovered judgmont before 
the Subordinate Judge for possession of the 
watan lands but not of the lands of ordinary 
tenure, Appeal was taken tothe High Court 
of Judicature ati Bombay which reversed the 
decision of the Subordinate Judge and gave 
judgment for the defendant, 

From this decree, the representatives of the 


“original plaintiff have appealed to His Majesty 


in Council. As tothe non-watan lands the 
plaintiff acquiesced in the decisich of the vub- 
ordinate Judge against him, Oi the watan lands 
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there were two kinds, and ib was contended 
for the defendant that as regards one kind, 
known as Desgat watans, he was in a more 
favourable Position than with regard to the 
others and must in any event succeed. But the 
Subordinate Judge and the High Court agreed, 
though for somewhat different reasons, that 
the parties stood in the same position with re- 
gard to both kinds of watan lands. Their Lord- 
ships do not find ib necessary to go into the 
reasons given by the Subordinate Judge, but 
they are satisfied upon the ground given in the 
judgment of the High Court that the defend- 
ant was in no better position with regard to 
the Desgat watans than he was with regard to 
the other watan lands. But as regards both 
classes of watans, there is, as the High Court 
observed, a serious defence under Article 118 
of the Indian Limitation Act, 


The facts of the case can be stated in a 
comparatively short compass. The plaintiff 
was cousin to the former owner of this pro- 
perty, by name Dodappa. Dodappa married 
Malkamma, the second but not contesting 
defendant in the case, and died long ago. The 
plaintiff averred that after Dodappa’s death 
in the year 1880, Malkamma took in adoption 
to him as his son, one Madivalappa, who was 
her daughter’s son: that Madivalappa married 
Baslingamma and died himself in 1895: that 
upon his death Baslingamma, took the ordinary 
Hindu woman’s estate and died in 1903: and 
that upon her death, plaintiff’s title accrued 
and that as he brought his suit on isti 
July 1912, he had brought if within 
the period of 12 years allowed to him by 
Article 141 in the Second Schedule to the 
Limitation Act. 

He stated in his plaint that the defendant 
denied the validity of Madivalappa’s adoption 
and set up that he, onthe other hand, was 
the person validly adopted by Malkamma as 
gon to Dodappa. 


The defendant No, 1 did in substance set up 
this case. He admitted some show of adoption 
of Madivalappa, but denied that if was legal 
or valid; and be set up his own adoption by 
Malkamma in 1901, In the proceedings in 
the first Court, the validity of the adoption of 
Madivalappa was in contest; but the Sub- 
ordinate Judge decided that it was valid; and 
this validity Was not disputed in the appeal 
o the High Court. Ji Madivalappa were 
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validly adopted, the property passed to bim 
at once upon the adoption ; and when he, the 
adopted son, died, his heir should succeed 
subject to the estates of the two widows. 
The adoption, therefore, of the first defendant, 
if it ean be enquired into af all, mush be 
pronounced either invalid or ineffectual, and 
such as to confer no tible upon the first defend- 
ant to the lands in suit, 

The point of law as between the two parties 
can be stated as follows, Plaintiff says:" I 
deduce a good title, You have no right to 
possession as against me, and I bring my suit 
within 12 years, that being the period allowed 
to me by Article 141 in the first Schedyle of 
the Limitation Act, which provides that for a 
suit by a remainderman or a reversioner 
‘entitled to the possession of immoveable prop- 
exfy on the death of a Hindu . female,’ 
there is a period of 12 years from. the time 
‘when the female dies," 

The defendant says : " You can try to pub 
ib in that way, but, in truth, your | suit is one 
governed by Article 118, being one’ to obtain a 
declaration that an alleged adoption is invalid, 
or never, in fact, took place,’ for which you 
have only six years from the date when the 
alleged adoption becomes known to the plaint- 
iff; and as regards knowledge, I can show you 
knew of my claim (asindeed he could show) 
more than six years ago.” 

It is true that the plaintiff in his plaint as 
originally framed claimed a declaration that 
the defendant had not been validly adopted, 
which was imprudent, Buthe wisely asked 
to amend this plaint ag striking out this claim 
and making the suit a plain one for possession, 
and this amendment was allowed. 

The controversy as to which of the two 
principles of limitation should be applied in 
oases of this nature is an old one and -has 
given occasion fo many decisions, some of 
which are in conflict, Some of these authori- 
ties amount to decisions on the exact point, 
which if they are decisions of this Board, 
musi be accepted as conclusive. Others 
may be said to consish of dicta rather 
than actual deeisions; and others are 
again decisions of the High Courts in India, 
and as such entitled to much respect but in no 
way binding upon their Lordships, 

The earlier of these decisons turned upon 
the construction of the Act of 1871. The 
article in the schedule of that Act, whioh 
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dealt with cases of adoption, wasin different 
language from the article in the schedule to 
the Acts of 1877 and 1908, the two latter 
being identical in terms. 


The Article in 1871, No, 129, is expressed 
as follows :— 

“ To establish or set aside an adoption— 
twelve years from the date of the adoption, 
or (at the option of the plaintiff) the date of 
the death of the adoptive father.” 


It will be shown hereafter that not only is 
the description of the suit different from that 
contained in article 118 of the two later Acts, 
but that the time from which the limitation 
begins to run is different. 

However, as regards the earlier Act, the 
decisive authority isa decision of this Board 
in Jagadamba Chowdhrant v. Dakhina Mohun 
Rai (1). In that case their Lordships held that 
the words “to establish or set aside an adop- 
tion” “ were not technical words and did not 
deseribe with accuracy any known form of suit,’ 
and that, Sherefore, any suit which brought the 
validity of an adoption into question must be 
considered as a suit bo set aside an adoption, 
even though it might also be looked at as a suit 
by the man entitled to,recover possession ; and 
that, therefore, article 129 and not article 149 
(as then numbered) applied. 


In the course of their judgment their Lord- 
ships made a reference to the Act of 1877, 
which by that time had been some years in 
force, though the case had been started so long 
ago that it was governed by the earlier Act of 
1871. These observations are as follows :— 

“ Ib is worth observing that in the Limita- 

tion Acb of 1877, which superseded the 
Act now under discussion, the language 
is changed. Article 118 of the Act of 
1877, whioh corresponds to article 129 of 
the Act of 1871 so far as regards setting 
aside adoptions, speaks of a suit “to obtain 
a declaration that an alleged adoption is 
invalid or never, in fact, took place, and 
assigns a different starting-point fo the 
time that is to run againstit, Whether 
the alteration of language denotes a 
change of policy, or how much’ change 
of law it affects, are questions not 
now before their Lordships. Nor do they 


(1) 1B L A. 84 ; 18 0. £08 510 Ind. Jur. 307; 4 Sar: 
0, J. P, 716 ; 6 Ind. Deo. (N. 8.) 705 (P. O.) 
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think that any guidance in the construc- 
tion of the earlier Act, is to be gained 
from the later one, except that we may 
fairly infer that the Legislature consi- 
dered the expression ‘ suit to set aside an 
adoption’ to be one of a loose kind, and 
that more precision was desirable,” 


The next case to be cited is that of Mahesh 
Narain Munshi v. Taruck Nath Moitra (2), 
in which it was endeavourd to argue that the 
Act of 1877 and not the Actof 1871 applied ; 
but it was beld that the defendant had establis- 
ed his right before ever the Act of 1877 
came into force, and was, therfore, (though his 
adoption was an invalid one) entitled to insist 
upon the Limitation Act of 1871 in his favour, 
In this decision there was again a reference to 
the Act of 1877, and the words used by their 
Lordships were as follows: 

Tt was suggested that the Act ‘of 1871 
having been superseded by the Act of 
1877, the question of limitation should ba 
determined with referenco to the provi- 
sions of the later statute in which the 
language used is somewhat different, the 
suit there referred bo as nccessary to save 
the limitation being described as one “to 
obtain a declaration that an alleged adop- 
tion is invalid, or never, in fact, took place,’ 
Ib seems to be more than doubtful whe- 
ther, if these were the words of the 
statute applicable to the sase, the plaintiff 
would thereby take any advantage.” 

But then their Lordships proceeded to give 
the reason why the Act of 1877 would not 
apply. 

In neither of these cases did their Lordships 
intend to pronounce any decision on the con- 
struction of the Act of 1877. Perhaps it 
might be observed that thereis a shade of 
inclination in the passage of the first judgment 
towards there being a definite change in the 
law, and a shade of inclination in the opposite 
direction in the second judgment, 

When the Act of 1877 came to be applied, 
there were differences of opinion in the 
various High Courts in India, The autho. 
rities are somewhat evenly balanced, Their 
Lordships, however, deem if unnecessary fo 
go into the detail of any of the eases which 
preceded the next judgment of this Board, ex- 


(2) 201.A.80; 200. 487; 6 Sar. P. Ù. J. 261 ; 17 
ind, Jur, 164; 10 Ind. Deo. (N. 8.) 880 (P. O.) 
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cept the very important decision of the Full 
Bench in the Bombay High Court presided 
over by Sir Lawrence Jenkins, ©. J., and 
decided in the year 1899. The case is report- 
ed as Shrinivas v. Hanmant. (3) Ib was there 
held, partly on grounds of publio policy, partly 
in supposed obedience to the judgments of this 
Board, and partly in deference to the supposed 
indications of opinion by this Board, that the 
same rule should be applied to the Act of 
1877 as to the Act of 1871, and that a suit to 
recover possession which involved the decision 
of an issue as to the validity or invalidity of 
the defendant's adoption, was a suit to obtain 
a declaration that an alleged adoption was 
invalid or never took place, to which Ar- 
ticle 118 of the Act of 1877 applied and 
which, therefore, must be brought within a 
a period of years dating from the plaintiff's 
knowledge, and was, in the particular instance 
time-barred, The limit of time for these 
declaration suits which was 12 years under 
the Act of 1871, had become 6 years under 
the Act of of 1877, 


In that suit, as in the present suit before 
it was amended, the plaintiff claimed a de- 
claration that the adoption of the defendant 
was invalid, and he also alaimed possession of 
the property, and when pressed by Article 118 
he endeavoured, as in the present case, to 
throw aside this claim for declaration and rely 
only on the olaim for possession, Put it was 
held that the real matter for decision was a 
question for adoption, and that, therefore, 
Article 118 applied. 


Asib was put by one of the learned Judges:— 


“ Article 141 applies to the ordinary simple 
case of a reversioner where the validity 
of the adoption is not the substantial 
point in dispute, or where the plaintiff 
oan succeed without impugning the vali- 
dity of the defendant's adoption.” 


Shortly afterwards the case of Thakur 
Tirbhuwan Bahadur Singh v. Raja Rameshar 
Baksh Singh (4) came before this Board. In 
that case again there was a, conflict between 
the reyersioner and a defendant claiming 


(3) 24 B. 200; 
(N. 8.) 709 

(4) 331A. 156; 19 0. W. N. 1065; 8 Bom D. R. 
722316 M. Ù J. 440; 3 A, L J 695; 40. I J. 405; 
1 M L. T. 265 ; 9 O. Ó. 877 ; 28 A. 127 (P, 0.). 


1 Bom. L. R. 799; 12 Ind, Deo. 
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under an adoption which was held either non- 
existent or invalid by both Courts in India, 
Whereupon the defendant appealed ; but his 
appeal was dismissed. If should be observed 
parenthetically thatin the hoad- note to the 
report the important word “ nob” is unfor- 
tunately omitted. 


The conclusion arrived atin that case was 
shortly stated by Lord Macnaghten, who 
delivered the judgment of the Board; and 
their Lordships cannot do better than quote 
one passage in full:—~ 


“On the appeal before their Lordships it 
was argued that there wasat any rate an 
apparent adoption, and that, on that 
assumption, it mattered not whether the 
adoption was valid or invalid, because 
there was enough to satisfy the provisions 
of the Limitation Act of 1871, as inter- 
preted by this Board in the case of 
Jagadamba Chowdhram v. Dakhina 
Mohun (1), Mr, Cohen, who argued the 
case with great ability, relied entirely on 
the Act of 1871. He contended that the 
Limitation Act of 1877 did not apply 
because the appellant relied on title 
acquired before the passing of the Act of 
1877, and his rights were, therefore, saved 
by section 2 of that Act. He admitted 
that if the Act of 1877 applied, his client 
was oub of Court, 


"Their Lordships are unable to acosde to 
Mr, Cohen’s argument, Giving full effect 
to the Jagadamba Case and the other 
cases which followed it, they do not think 
that the immunity, such as it is, gained 
by the lapse of twelve years after the date 
of an apparent adoption, amounts to 
acquisition of title within the meaning of 
section 2 of the Act of 1877. 


“Their Lordships think that the appeal 
may be disposed of on this short ground, 
whether the alleged adoption was or was . 
not an apparent adoption to which the 
ruling in the Jagadamba Case would apply 
if the Act of 1871 were now in force.” 


This language looks at first sight conclusive 
in favour of the plaintiff in the present suit; 
but it has been thought in subsequent cases in 
India, and has been argued before their Lord- 
ships, that the decision of this point was 
unnecessary, because the plaintiff, being a 
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minor, had three years after attaining majority 
to bring his suit, and that this provision in his 
favour superseded the protection given to the 
defendant by Article 118 and left the matter 
open to be decided according fio Article 141. 
This line of reasoning seems to assume that 
you cannot impute knowledge to aminor—a 
view which is certainly not in accordance with 
the facts of human nature. But it is not 
necessary to go so deeply into the matter. It 
is obvious from a perusal of both the argu- 
montg and judgment that the minority of the 
plaintiff (though mentioned in the argument) 
was not the reason for the decision, and that 
the intention was to decide the same point as 
is contended for in the present appeal. 


In consequence of this decision the High 
Court of Madras in the case of Velaga Man- 
gamma v. Bandlamudi Veerayya (5), went back 
upon its previous decision in Ratnamasari v. 
Akilandammal (6), decided in 1902, and held 
in obedience to the decision of this Board that 
Article 118 only applied to declaratory suits 
in respect of adoption and not to suits for 
possession, and that in suits for possession 
Article 141 was the proper one to apply, 


Next in order comes the decision of this 
Board in Muhammd Umar Khan v. Muham- 
mad Niaz-ud-din Khan (T) That was the 
case of a Mahomedan adoption, in which the 
District Judge said that Article 118 was 
inapplicable, as the adoption was “inherently 
invalid and ipso facto void” ; but the Chief 
Court reversed his decision and held that the 
adoption was not inherently invalid, and that 
Article 118 applied, and the suit was barred 
by ib. 

The Chief Court did not, however, mean to 
hold that the adoption was valid; because, if 
the Judges had thought that, there would have 
been no necessity to rely upon the doctrine of 
limitation. What the learned Judges meant 
was that ib was an adoption with sufficient 
colour of title to have it treated as one which 
would have to be got out of the way by a 


(5) 30 M. 308 at p. 309 ; 17 M. L. J. 182 ; 2 M. L. 
18 


, 178. 

(6) 28 M. 291 ; 18 M. D. J. 27. 

(1) 18 Ind. Cas 844: 39I. A. 19;6 P. W.R, 1912 ; 
(1912) M W. N.17; 11 M. D. P, 76; 9A. I.J. 187; 
150. L. J. 172; 12 P. L. R. 1912; 22 M. L. J. 240; 14 
Bom, L. R. 189; 160. W. N. 458; 39 O, 418 ; 126 P. 
R. 1912 (P. 6). 
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plaintiff suing for possession, and, therefore, 
that the time-limit applicable to suits for 
declaring an adoption invalid applied. 


This decree of the Chief Court was affirmed 
by this Board upon other grounds, it is true ; 
but in affirming it their Lordships expressed 
themselves upon the point of limitation as 
follows :— 


“ Although their Lordships consider that 
the question of an adoption was an imma- 
terial issue, they think it advisable to say 
that the ommission to bring within tha 
period preseribed by Article 118 of the 
Second Schedule of the Indian Limitation 
Act, 1877, a suit to obtain a declaration 
that an alleged adoption was invalid, or 
never, in fact, took place, is no bar to a 
suit like this for possession of property. 
Their Lordships need only refer to Tha- 
kur Tirbhurwan Bahadur Singh v. Raja 
Rameshar Bakhsh Singh (4). Under the 
general Mahomedan Lawan adoption can- 
not be made ; an adoption if made in fact 
by a Mahomedan, could carry with it no 

a right of inheritance. 

It may further be observed that, even if 
an adoption by a Mahomedan was per- 
missible by any valid custom in the 
Punjab, the Chief Court found that it had 
not been proved that the parties to the 
suit belonged to a family to which the 
Punjab agricultural or other similar ros- 
trictive customs must be presumed to 
apply.” 

As against the weight of this authority, it 
has been observed that, generally speaking, a 
Mahomedan adoption does not confer any 
right of succession to property, as, indeed, their 
Lordships said in the passage just quoted, 
But, on the other hand, as the passage shows 
and the general trend of the case shows, there 
may be a tribal custom among Mahomedans 
(and this particular case came from the 
Punjab, which is the home of customs) allow. 
ing adoption to carry rights of succession, 
Indeed it was upon some such idea that the 
Chief Court had ‘relied when it introduced 
Article 118 as fixing the period of limitation. 


That Hindu tribes converted in more recent 
times to Mahomedanism may keep as part of 
their customary law the old Hirflu Law in 
respect of family matters and succession, is 


976 8 
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shown in the recent case of the Halai Memons 
in 1922, (Khatubat v. Mahomed Hagi Abu (8). 


Anyhow, if would seem that their Lordships 
desired to take this opportunity of elucidating 
and affirming their decision in the ease in 
Thakur Tirbhurwan Bahadur Singh v. Raja 
Rameshar Bakhsh Singh (4). In this connec- 
tion it should be noted that, though the judg- 
ment is stated to have been delivered by SIR 
JOHN EDGE, one of the members of the Board 
was LORD MAONAGHTEN, who had delivered 
the judgment in Thakur Tirbhurwan Bahadur 
Singh v. Raja Rameshar Bakhsh Singh (4) 
and must have known well what was intended 
to have been conveyed by the earlier judgment 
and by this one, 


In 1913 these judgments came under consi. 
deration by the High Court of Bombay in 
Shrinivas Sarjerao v. Balwant Venkatesh (9) 
and the learned Judges came to the conclu- 
sion that, notwithstanding the passages in 
the two decisions of this Board which have 
been last cited, they were still bound by the 
principle expressed in the decisions on the 
Act of 1871: and they accordingly held that 
the period of limitation in a cage like the 
present is that of six years from the know- 
ledge of the adoption, differing on this point 
from the High Court of Madras. Their deoi- 
sion has been followed by the Court in the 
present case, the learned Judges observing that 
“the adoption of the defendant may be clearly 
invalid by Hindu Law and Malkamma’s power 
of adoption may have been already exhausted; 
nevertheless the law of limitation will effec- 
tively defeat the plaintiff’s claim,” 


Their Lordships are of opinion that the High 
Court of Bombay both in this and in the pre- 
vious case attached too little weight to the 
authority of the lash two judgments of this 
Board, and further that the learned Judges 
seemed not to have noticed that since the de- 
cision in Thakur Tirbhurwan Bahadur Singh 
v. Raja Rameshar Bakhsh Singh (4), the Limi- 
tation Act of 1908 was passed by the Indian 
Legislature with this Article in precisely the 


(8) 72 Ind. Gas. 202; 50 I. A 108; (1922) A.I R. 
(P, O. ) 414; 44 M. D. J. 85; 25 Bom. L. R. 127; 17 D. 
W. 208 ; 87 C. D. J. 181 ; 92 M. L. T. 46 5 270.W. N. 
774 ; 47 B, 146 (P.O). 
ae 20 Ind. Cas, 162; 37 B. 513; 16 Bom. L. R. 


INDIAN OASES 


(1524 


same language as that used in 1877 after the 
construction already put upon it by this Board. 
This, in the view of their Lordships, is a poinh 
of considerable importance. 

The matter might almost rest here ; but as 
this question has so often been raised and 
discussed, their Lordships would wish to put it 
upon the ground of principle as well as on the 
ground of authority, In the Act of 1871, as 
observed in the judgment in Jagadambal’ 
Chaodhrant v. Dakhina Mohun Roy (1), the 
words used had no technical meaning, and they 
were treated as expressing popular: language to 
which in popular reasoning the meaning which 
prevailed could attach, Inthe Actsvf 1877 
and 1908, the matter is otherwise. The 
words “a suit to obtain a declaration ” are 
terms of art. They relate back to the Specific 
Relief Act passed in the same year 1877, 
being Aci No. I of that year, whereas 
the Limitation Act is Act No. 15. Section 42 
of the Specific Relief Act deals 'with declara- 
tory deorees, and the illustration (Letter F) is 
much in point :— 

A Hindu widow in possession of property 
adopts a son fo her deceased husband, 
The person presumptively entitled to 
possession of the property on her death 
without a son may, ina suit against the 
adopted son, obtain a declaration that the 
adoption was invalid.” 


Ib is to this class of suits that this particular 
limitation applies, The date from which the 
time begins to run is a subjestive or personal 
date; and the condition of obtaining the par- 
ticular relief which is sought in a declaratory 
suit is that the plaintiff should not be guilty 
of laches, the measure of laches being fixed 
by the statute as six years, But if a claimant 
chooses to run the risk that an adoption which 
he has not attacked will have every presump- 
tion made in its favour by reason of its long 
standing, he ean wait till his reversionary 
right bas acerued, and even till the limit (no 
doubt a very wide limit) of 12 years from that 
accruer has passed, 

Strange consequences would otherwise ensue, 
It was decided by this Board in Venkata- 
narayana Pillai v. Subbammat (10), in the 


(10) 29 Ind. Cas. 9985421. A. 195; 17M. D T. 
435; 28 M. L. J. 595; 17 Bom. L. R. 468; 19 0. W. N. 
641; 2 L. W. 598 ; 38 M. 406; (1915) M. W. N. 555; 
910. L J. 515 (P.O). : i 
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year 1915, that a suit by a presumptive rever- 
sioner for a declaration that an adoption was 
invalid was one brought in a representative 
capacity and on behalf of all reversioners, and 
that on the death of a presumptive reversioner 
fhe nexb presumable reversioner would be 
entitled to continue a suit which his predeces- 
sor had begun. 


If a suit for possession involving the invali- 
dity of an adoption were to be treated as 
coming under Article 111, the first rever- 
sioner might have known, and the second 
might not have known, of the adoption six 
years before. Or vice versa, And the suit 
for possession might succeed or fail, and the 
defendant might be ousted of his property or 
keep it if the first reversioner died before he 
brought his suit to a hearing, 


Moreover, it seems not to have been noticed 
by the Judges of the Bombay High Court who 
decided the case in Shrinivas Sarjerat v. Bal- 
vant Venkatesh (9), that one of the eases cited 
in Muhammad Umar Khan v. Muhammad 
Niaz-ud-Din Khan (7), was Bijoy Gopal 
Mukerji v. Srimati Krishna Mahishi Debi (11), 
decided in 1906. And this case seems to 
indicate the true canon of construction. Arti- 
ele 91 provides a period of limitation for a suit 
“ko cancel or seb aside” certain instruments, 
the period from which the time begins to 
run, dating again from the plaintiff's know- 
ledge. The oase in Bijoy Gopal Mukerjee 
v. Krishna Maheshi Debi (11), was a suit 
for a declaration that a particular form of 
lease, made by a Hindu widow, had become 
inoperative againsp the reversioners, and for 
possession of the property. The suit was 
broughh more than three years after the 
plaintiffs knew of the making of the lease; 
and the High Court of Caleutta thought 
that. the time-limit applied. The chief 
Justice putit that, according to the autho- 
rities, if the plaintiffs could recover possession 
without setting aside the lease then Article 
141 would apply ; but if thay had, first to 
set aside the lease, then Article 91. Their 
Lordships agreed so far, and agreed fur- 
ther that tho particular lease was voidable 
only and not void. But they held that the 
reversioner might treat it as a nullity, and 


(11) 841. A87; 110. W. N. 424 ; 5 0. D. J. 984; 


9 Bom. L. R 602; 2 M. L. T. 138; 17 M. DL. J. 164; 4 
A. L. J. 829; 84 0. 829; (P. C.). 
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showed his election to doso by bringing an 
action for possession, and that he had 12 
years for so doing ; and in that case the plaintiff 
had not, asin the present case, amended his 
plaint by striking out the claim for a declar- 
ation. 

The present case seems a fortiori. The 
adoption of the first defendant was void, and 
the plaintiff is entitled to brush it aside and 
sue for possession to which he has a right. 
His time-limit is 12 years from the death of 
the Hindu widow, and he was in time. 

A further point was taken for the appellant 
against the judgment of the High Court which 
seemed to assume that one adopted son could 
claim to be the brother and heir of another 
adopted son. But itis not necessary for their 
Lordships to pronounce upon this contention 
which might otherwise bave had to be serious- 
ly considered. 

Their Lordships will humbly advise His 
Majesty that this appeal should be allowed 
and that the decree of the High Court should 
be reversed and thedecree of the Subordin- 
ate Judge restored, and that the appellants 
should have their costs here and below. 


N.H. Appeal allowed, 


Solicitor for the Appellants--Mr.E. Dalgado. 
Solicitors for the Respondent- Messrs. T, D, 
Wilson & Co. 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 1806 oF 1916. 
October 27, 1920, 


Present :+— Sir Shadi Lal, Chief Justice, and 
Mr. Justice le Rossignol. 


MADHO PARSHAD— PLAINTIFF— 
APPELLANT 
VETSUS 
Tug Firm AHSAN ILAHI ABDUL HAFIZ 
~~ DEFENDANTS -- RESPONDENTS. 
e 


Appeal, second—Cross-objections, as to costs, whether 
ean be eniertained—-New Case whether can be set up, 
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SHEIKH ABDUL MANNAF V. SHEIKH MUSLIM 


A new case cannot be allowed to be seb upin se- 
cond appeal. Oross-objeotions as to the costs of the 
Courts below cannot ba entertained in second appeal 
as this is not a matter for second appeal. 


Second appeal from the decree of the 
District Judge, Delhi, dated the 7th February 
1916 reversing that of the Subordinate 
Judge, 1st Class, Delhi, dated the 2nd Novem- 
ber 1915. 


Rai Sahib Tala Motz 
Appellant. 


Sagar, for the 


Khan Bahadur Mian Fasli Hussain, for 
the Respondents, 


JUDGMENT.—The case for the plaint- 
iff was that for many years past he had 
dealings with the defendant firm, that ac- 
counts between them were closed in 1906 and 
reopened in 1909, and the present suit was on 
the last named account which included an 
item of Rs, 2,481-0-6 due bya firm owned 
by the son of Ahsan Ilahi defendant. 


With regard to this item it was alleged 
that the money had been advanced to defend- 
ant’s son on defendant’s written guarantee 
and defendant had specifically assented to the 
transfer of the debit to his own account, 


Defendant denied that he had consented to 
the debit or had acquiesced ‘in it and pleaded 
thet if he was liable at all, his liability would 
repose on the ruqga or note of indemnity on 
which plaintiff made the advance to defend- 
ant’s son. - e 


The District Judge found the plaintiff's 
case, viz. that the debit had been transferred to 
defendant's account by consent, unproved and 
he held that there was no acquiescence in the 
transfer on defendant’s part, 


This second appeal was admitted mainly on 
ground 7 which has not been mentioned be- 
fore us, and the facts on which we are asked 
to hold that there was acquiescence have not 
been proved. : 


A belated argument is that the defendant 
in any oase is liable on the rugqa but this was 
not plaintiff’s case and if it had been, defend- 
ant would have had certain lines of defence 
open to him, 
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The appeal has no force and is dismissed 
with costs, as also are the cross-objections as 
to costs, inthe Courts Below, for thatis not 
a matter for second appeal. 


Z, K. Appeal dismissed. 


CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE DECREE 
No. 2450 or 1921, ‘ 


March 3, 1924. 


Present:—Mr. Justice Suhrawardy and 
Mr, Justice Chotzner. 


SHEIKH ABDUL MANNAF —PLAINTIFF 
—APPELLANT 
versus 


SHEIKH MUSLIM -DEFENDANT 
— RESPONDENT, 


Bengal Tenancy Act, (VIII of 1885) s 52 (x) (b) 
—Reduction of rent, when can be olaimed—Teonant, 
what must prove. 


In order to bring the case whithin the scope of 
Section 52 clause (b) of the Bengal Tenancy Act the 
tenant must prove that he is entitled to a reduction 
of rent on account of deficienay in area proved by 
Measurementof the holding as compared with the 
area for which rent has been previously paid by him. 


When, therefore, in a suit for rent on the basis of 
a Kabultyat executed by the defendant at the rate of 
rent fixed therein the detendant claimed reduction 
on this ground that the area was less than that men- 
tioned in the Kabuliyat, and it appeared that the area 
was not fixed with reference to actual measurement 
but by approximata estimate. a 


Held (1) that what was leased out to the defendant 
was land within certain definite boundaries, the area 
being stated by guess. 


(2) that the rent fixed being a lump sum for 
the land within the boundaries the defendant was 
not entitled for a reduction thereof, 


Appeal against the decree of the Subordi- 
nate Judge, 5th Court, Dacca, dated the 5th 
August 1921 reversing the decree of the Mun- 
sif, 1st Court, dated the 22nd July 1920, 


Von, 79) 
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SHEIKH ABDUL MANNAF V. SHEIKH MUSLIM 


Babu Krishna Kishore Basak and Babu 
Kanai Lal Shaha, for the Appellant, 


Babu Amulya Chandra Ohatterjee, for the 
Respondent, 


JUDGMENT .—'This appeal arises out of 
a rent suit brought by the plaintiff on the 
basis of a Kabuliyat executed by the defendant 
ata rate of ront fixed therein, The defence 
is that the area within the boundaries is less 
than what his mentioned in the Kabuliyat and 
therefore, the defendant is entitled to a reduc- 
tion of rent. The Court of first instance held 
that what was leased out was the area within 
specified boundaries and that the defendant 
was not entitled to claim reduction of rent 
due to the area being found less than what is 
mentioned in the Kabuliyat. The lower 
. Appellate Court has reversed that decision and 
has given effect to the defendant’s plea on the 
ground that’ the jama being a variable one 
dependent on the area to be found on measure- 
ment, the testis not the boundaries within 
which the jama is situate, In this particular 
case the area of the land is the principal 
matter to be taken into consideration.’ The 
question on which the Courts below differed 
really turns upon the construction of the 
Kabultyat as is observed in the case of Durga 
Prasad Singh v. Rajendra Narayan Bagchi. 
(1) The Kabuliyat which has been placed before 
us begins with the words “ordinary Karsha 
Rayati Kabuliat within a fixed jama and 
limited term.” Then, if goes on to deseribe 
how the plaintiff acquired this property. The 
stipulation with regard to rent is in these 
terms: “I having requested you to grant me 
lease of the land described in the schedule 
below within your Sahan for the purpose of 
dwelling therein as ordinary Karsha Rayat 
and you having consented thereto, I settle 
Rs. 30 as annual jama and after executing this 
Kabuliyat I agree and promise to the following 
effect. I shall pay she said rent to your office 
every year in kists stated below.” After the 
detail of the instalments there is the following 
clause: “I shall recognise the occasional 
measurement of the land, settlement of rent 
and its enhancement.” In the body of this 
document the area is not mentioned, but in 


(1) 21 Ind. Cas. 760; 416, 498; 180. W. N. 66; 
(1914) M. W. N. 1; 15 M. L. T. 68 ; 190. I. J. 96; 
40 I. A. 223; 26 M. L. J. 25 ; 16 Bom, L. R. 42 (P.O). 


the schedule ab foot the two plots leased 
out are separately deseribed. All the 4 bound- 
aries are stated after which we find the words 
“within these boundaries the pari of the 
Batwara Dag No. 93 (& No, 94,) the land 
measuring by guess.” Then follows the areg. 
We have carefully considered the question of 
the construction of the Kabuliyat and are of 
opinion that the view taken by the learned 
Subordinate Judge is not correct. It is an 
ordinary Kabuliyat by which a certain quan- 
tify of land within definite boundaries is let 
out and the area is fixed not with reference to 
actual measurement but by approximate esti- 
mate and the rent fixed is a lump sum for the 
land within the boundaries. The landlord in 
cases like this reserves the right of enhance- 
ment of rent if the area is found to be more 
than what is stated in the deed; and this 
reservation is made for his own benefit. In 
order fo bring the case within the scope of 
section 52 clause (b) of the Bengal Tenancy Act 
the tenant must prove that he is entitled to 
a reduction of rent on account of deficiency 
in area proved by measurement of the holding 
as compared with the area for which rent has 
been previously paid by him. I¢ is neither 
party's case that there has been any dimunition 
in area since the land was first let out. The 
defendant, therefore, cannot claim abatement 
of rent under section 52, clause (b), He must 
rely upon the terms of the contract to show 
that what was leased out to him was a fixed 
quantity of land describedor situated within 
certain boundaries. The Kabuliyat does nob 
establish this point and itis apparent that what 
was leased out to the defendant was the land 
within certain definite boundaries, the area 
having been stated by guess. That being the 
construction we put upon the contract in this 
case, we think that the reading of the docu- 
ment by the lower Appellate Court is not 
right and the decree passed by it ought to be 
set aside. 


We accordingly allow this appeal, seb aside 
the decree of the lower Appellate Court and 
restore that of.tbe Court of first instance with 
costs in all the Courts, 


K. S. D. . Appeal allowed, 
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ANOKH SINGH V, SAPURAN SINGH 
LAHORE HIGH COURT. 


SECOND CIVIL APPEAL No, 925 oF 1923, 
April 12, 1928. 
Present +—Mr, Justice Broadway. 


ANOKH SINGH AND ANOTHER-— 
DEFENDANTS APPELLANTS 
VESUS 


SAPURAN SINGH AND OTHERS— 
PLAINTIFYS--RESPONDENTS, ` 


Custom—Alienation—Necessiiy—Just debt, what is 
Debt incurred to prosecute abduction case—Appoal, 
i ad of fact—Wrong principles, applica- 
tion of. 


A just debt incurred by a mala proprietor for a 
necessary purpose is always binding on his estate 
irrespective of tha income and means of the alienor. 


A just debt is a debt which is actually due and is 
not immoral or illegal or opposed to publio policy 
and is not contracted as an act of rackless extravag. 
ance or wanton waste or with the intention of destroy- 
ing the interests of the raversioners, 


Devi Ditta v. Saudagar Sing, 65 P. R. 1900; P, L, R, 
1900 ; P. L. O. 322; Kirpal Singh v. Sardar Balwant 
Singh, 17 Ind. Cas. 666; 26 P. R. 1918 ; 13 M. L. T, 5; 
WIA L.J.1; 9P. W. R.1913; 17 0. L. J. 187; 15 
Bom. L. R. 79; 17 0, W. N. 302; 28 P, L. R. 1919; 
24 M. L. J. 318; (1913) M. W. N. 58; 40 0. 288 
(P. O.) followed. 


A debt incurred to prosesute a oase under seation 
498 of the Penal Code may reasonably be regarded 
BS necessary. 


A finding of fact arrived at by the application of 
wrong principles is not final and binding in second 
appeal. 

Appeal from the decision of the District 
Judge, Amritsar, dated the 10th January, 
1922. 

Mr. Faqir Chand, for the Appellants. 

Mr. L. ©. Mehra, for the Respondents, 

JUDGMENT.—On the 6th January, 
1912, one Jind Singh, a childless proprietor, 
mortgaged a vacant site measuring 12 marlas 
6 sarsahis for Rs, 840 in favour of Anokh Singh 
and Ladha Singh, sons of Sohan Singh, 
residents of the same village, On the 7th 
February, 1921, Indar Singh, brother of Jind 
Singh, who had died, instituted a suit for 
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possession of this site claiming that the 
property was ancestral and that the mortgage, 
which was for a term of 40 years, had been 
made without consideration or necessity. 
The mortgagees pleaded that the land was not 
ancestral and that the mortgage had been 
effected for consideration as well as necessity. 
Is was also alleged that the suit was time- 
barred. The trial Court found that the land 
was ancestral and that the suit was within 
time, It also found that the mortgage had 
been entered into for consideration as well as 
necessity and granted the plaintiff a decree for 
immediate possession on payment of Rs, 584 
this sum being made up of the principaland 
interest that had accrued thereon. The 
plaintiff was, however, directed to pay the 
defendants’ costs. Against this decree both 
parties appealed, the defendants arguing that 
the question of necessity ought not to have 
besn gone into at all and that immediate 
possession should not have been granted 
inasmuch as the term of the mortgage was 40 
years, The plaintiff urged that he should not 
have been made to pay the defendants’ costs 
and that interest on the principal amount 
should not have been allowed, 


The learned District Judge found that the 
land was ancestral and that consideration had 
been paid. He, however, held that necessity 
for the mortgage had not been proved and the 
decree was accordingly modified by giving the 
plaintiff a right to take possession of the site 
without payment of any sum whatever. He 
confirmed the order of the trial Court directing 
the plaintiff to bear the defendants’ costs in 
the first Court. Against this decree the 
defendants have come up to this Court in 
second appeal through Mr. Faqir Chand and 
I have heard Mr. Lal Chand Mehra on behalf 
of the respondent. The only point argued 
before me is whether the finding of the learn- 
ed District Judge on the question of necessity 
is correct. It has been argued by Mr. Lal 
Chand Mehra that this is a finding of fact 
which cannot be goneinto On the other 
hand, if has been alleged that the learned 
District Judge has decided this question on 
entirely wrong principles and, therefore, his 
finding is vitiated and can be examind in 
second appeal, It has also been urged that 
the principles enunciated in Devi Ditta v, 


You, 19) 
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Saudagar Singh (1), and approved of in Kirpal 
Singh v. Sardar Balwant Singh (2). have been 
ignored, 


Now the consideration for the mortgage 
was Rs, 342 made up of three items, namely : 
(1) Rs. 250 paid to Dalel Singh, (2) Rs. 80 
taken at the time of the registration for cer- 
tain litigation and (8) Rs. 12 costs of con- 
veyance and registration fees. The learned 
District Judge has assumed that Jind Singh 
was in possession of a large area or land on 
the ground that in 1916 the said Jind Singh 
executed another mortgage involving 253 
kanals of land, He also appears to have been 
under the impression that the second mort- 
gage of 1916 wasin favour of the present 
mortgagees-appollants, It appears thas on 
both points the learned District Judge has 
fallen into an error. In 1912 Jind Singh 
owned 144 kanals 8, marlas of land and the 
land that he subsequently mortgaged in 1916, 
a8 is evidenced from the mortgage deed, Hxhi- 
bib p. 4,had come to him subsequent to the 
year 1912, Again asis also apparent from 
the mortgage-deed, Exhibit P. 4 the mortgagee 
was one Jagat Singh who as far as the record 
is concerned ab any rate, had no concern 
whatever with the appellants, Influenced by 
these errors the learned District Judge in 
dealing with the item of Rs, 250 came to the 
conclusion that inasmuch as the appellants 
were residents of the same village they must 
have realised the risk they were running in 
dealing with Jind Singh and that, therefore, 
their bona fides must on the whole be 
regarded as somewhat doubtful more especi- 
ally in view of the later alienation by 
Jind Singh of large areas of land to the 
game defendants for considerable sums of 
money in 1916.” In my opinion this indicates 
that the learned District Judge had not fully 
understood the case of the appellants and his 
finding, therefore, cannot be regarded as final. 


Again it was held in Devi Ditta v. Sauda- 
gar Singh (1), that an alienes, who pays ante- 
cedent debts in consideration of the transfer of 
property to him, if he acts honestly and 


(1) 65 P. R. 1900; P. L. R, 1900, P. 322, 

(2) 17Ind. Cas. 666; 26 P. R. 1918; 18 M. L. T. 5; 
11A. L.J. 1;9P. W. R. 1918; 170. L. J. 187 ; 16 
Bom. L. R 79;170. W. N. 902; 28 P. L. R. 1918 ; 24 
M. L. J. 318 ; (1918) M. W. N. 58; 400. 283 ; (P. C.) 

(3) 54 Ind. Oas. 842; 1L. 479. 
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makes proper enquiry whether the debts are 
actually due, is not responsible if he has 
been deceived. It was also held that a just 
debt incurred by a male proprietor for a 
necessary purpose is always binding irrespec- 
tive of the income and means of the alienor 
and that just debts are debts which are actu- 
ally due and are not immoral or illegal or 
opposed to public policy and not contracted as 
an act of reckless extravagance or wanton 
waste or with the intention of destroying 
the interests of the reversioners, This 
definition of a just debt was approved of 
by their Lordships of the Privy Council in 
Kirpal Singh v. Sardar Balwant Singh (2). 


In the present case the appellants have 
paid Dalel Singh a sum of Rs. 240 as found 
due on the baki account together with inter- 
est thereon amounting to Rs. 10. Nowhere 
has it been suggested that the claim set up by 
Dalol Singh was fictitious or that he was in 
any away in collusion with the appellants, In 
Jhanda v. Niamat Khan (3), it was held by 
the learned Chief Justice that an alienee dis- 
charging an antecedent debt is not required to 
make an enquiry into the nature thereof, lt 
having been found that consideration for the 
present mortgage actually passed, it seems to 
me that the learned District Judge ought, hav- 
ing regard to the authorities referred to above, 
to have held that this sum of Rs, 250 was a 
valid charge on the property. 


As to the sum of Rs, 80 it has been shown 
that Jind Singh had instituted a case under 
section 498 of the Indian Penal Code relating 
to his wife's abduction, The only reason the 
learned District Judge has given for disallow- 
ing this item is that Jind Singh owned large 
areas of land as pointed out above. In this 
the learned District Judge has fallen into an 
error. Debts incurred for a litigation of this 
nature may, in my opinion, be reasonably re- 
garded as necessary. The remaining item of 
Rs. 12 is clearly admissible if the two main 
items are found to be for necessity, As in 
my opinion the appellants have discharged the 
onus that was supon them as laid down in 
Jhanda v. Niamat Khan (8), the mortgage must 
be regarded as one for necessity and I accord- 
ingly accept the appeal and dismiss the plaint- 
iff’s suit with costis throughout, 


Z. E. Appeal allowed, 
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RAJABALA DASI v. RADHIKA CHARAN ROY 
CALCUTTA HIGH COURT. 


CIVIL RULE No. 280 oF 1924, 
March 10, 1924. 


Present :—Mr, Justico Suhrawardy and 
Mr. Justice Chotzner. 


Sm. RAJABALA DASI—PLAINTIFF—— 
PETITIONER 
versus 


RADHIKA OHARAN ROY—DEFENDANT—- 
OPPOSITE PARTY, 


Court Fees Act (VII of 1870), 3.7 (c) IV—Suit for 
setting aside decree, for injunction not to disturb posses- 
sion and for consequential relief.—Court-fee payable, 


In w suit firstly for a declaration that a deores 
obtained by the defendant was fraudulent and second- 
‘ly for an injunction against defendant restraining 
him from interfering with the plaintifis’ possession of 
the property insuit and thirdly for consequential 
relief confirming plaintiff's possession, the valuation 
to be put upon the plaint isthe valuation of the 
deorae sought to be set aside and not the actual value 
of the property. 


Omatul Batul v. Nanji Koer, 11 C. W. N. 705 ; 6 
0. L. J. 429, followed. 


The value to be put by the plaintiff on the plaint 
in a suit like the above should be taken as the proper 
value unless it appears that the value so put is 
arbitrary and inconsistent with the value of the reliefs 
sought, 


Krishna Das Laha v. Haricharan Banerji, 10 Ind. 
Gas 865; 140.0 J. 47 315 0. W. N. 823; Raj Krishna 
v. Bepin, 17 Ind. Oas. 162; 17 C. W. N. 591; 400. 
245 ; 160. L. J. 194 distinguished. 


Mohendrasundar v. Dinabandhu, 21 Ind. Oas. 771; 
19 0. L. J. 15, relied on. 


Rule against an order of the Lst Sub-Judge, 
Howrah, in Title Suit No. 46 of 1921, dated 
the 18th February 1924, 


Babu Khitish Chandra Chakravarty, for 
the Petitioner. š 

Bebu Manmatha Nath Roy (with him Babu 
Sailendranath Mukerji), for the OppositeParty. 


ORDER.—Thbis Rule is directed against an 
order holdmg that the plaint is under valued 
and directing the plaintiff to put in deficit Court 
fees according to the valuation fixed by the 
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Court, The history of the case is that in 1919 
the defendant brought a suit against the 
plaintiff being suit No. 106 of 1919 in which a 
solénama was purported to have been filed by 
the plaintiff in this suit, admitting the defend- 
ants claim and stating that she was the 
defendant’s benamidar in respect of the 
property in that suit. That suit was valued at 
Rs. 6000. The plaintiff has brought the 
present suit (in 1921) in which she prays for a 
declaration that the decree obtained by the 
defendant in suit No. 106 of 1919 was 
fraudulently obtained and for declaration for 
her title to the property in suit, One of the 
objections taken by the defendant was that 
the suit was under-valued and the plaint 
insufficiently stamped. The suit was origi- 
nally valued at Rs. 2100, Re, 2000 being the 
value of the declaration sought and Rs. 100 
value of the relief claimed by way of injunction. 
On this objection being taken by the defendant, 
the plaintiff filed an application to the Court 
for amendment of the plaint by raising the 
valuation to Rs. 6100. The defendant was 
allowed to file additional written statement 
after the amendment was allowed and in his 
additional written statement ho again took the 
objection that the suit was under-valued and 
the plaint was insufficiently stamped. Fresh 
issues were framed relating to valuation, 
which are issues Nos. 6,15 and 16, They 
were tried first, and the Court below passed 
the following crder: “I have considered the 
evidence adduced by the parties and I may 
mention that the. properties might fetch 
Res, 20,000 at the time of the institution of this 
suit. The plaintiff is directed to putin the 
deficit Court-fee at once,” Against this order 
this Rule has been obtained and it is contended 
that the new valuation put upon the plaint 
and the Court-fee paid upon it are sufficient 
and that the order of the Court below is 
wrong in law. In order to determine 
whether a suit is properly valued or 
not, itis necessary to confine our attention 
fo the plaint itself and not to look 
to other circumstances which may subsequen- 
tly influence the judgment of the Court as to 
the true value of the relief sought, The plaint- 
iff says in the plaint that she bought these 
properties with her own money in the name 
of the defendant who was her paramour. She 
further says that the deeree obtained against 
her was fraudulent. On these allegations she 


ry 


Vou, 79) 


RAJABALA DASI v. RADHIKA CHARAN ROY 


makes the following prayer (ka). “That the 
aforesaid decree in title suit No. 106 of 1919 
obtained by the defendant from this Court 
having been fraudulent, it may be so declared 
and that the plaintiff's title to the said pro- 
perty be established after setting aside that 
deeres and holding that no right or title has 
accrued to the defendant in respect of the 
property in schedule ‘Ka’; (kha). That it may 
be declared that the defendant has no right 
in or title to the property in schedule 
(khq) and that the plaintiff has right or title 
to the said property ; (Ga) that a decree be 
passed in favour of the plaintiff for delivery 
of possession if during the pendency of the 
suit she is dispossessed from the property in 
suit, (Gha) that a permanent injunction be 
granted against the defendant so that he may 
not interfere with the plaintiff's possession of 
the property in suit.” In tho body of the 
plaint she says that all these properties are 
in her possession, Para. 18 of the plaint is in 
these terms: ‘That the property in suit having 
been in the possession of the plaintiff, she 
brings this suit only for the declaration of her 
title thereto and as she has once lost her con: 
fidence in the defendant it is necessary for her 
to sue for declaration and to get a declaration 
of her title to the property mentioned in sche- 
dule Kha,” Looking at the plaint itis clear 
that itis a suit firstly for a declaration that the 
decrees obtained by the defendant is fraudulent, 
and secondly, for an injunction against the 
defendant restraining him from interfering 
with the plaintiff's possession of the property 
in suit, thirdly, for consequential relief con- 
firming plaintiff’s possession. In cur judg- 
ment the valuation now put upon the plaint 
by the plaintiff is sufficient, The suit the 
decree in which is sought to be seti aside was 
valued at Rs, 6,000 and the plaintiff says that 
she isin possession of the property in suit. 
We, therefore, see no reason why she should 
value her claim according to the value of the 
property in suit. A point very similar to this, 
came up for the consideration of this Court in 
the case of Umatul Butul v. Nanji Koer (1). 
There the suit was for declaration that a 
mortgage decree for Rs. 10,000 obtained by 
the defendant against the plaintif was fraudu- 
lent and for an injunction restraining the 
defendant from executing it by sale of the 


(1) 110. W.N. 706; 60. L. J. 427, 
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mortgaged properties. It was held that the 
prayer for injunction was a prayer for conse- 
quential relief within section 7, sub-section (4) 
and clause (c) of the Court Fees Act and that 
the valuation to be put upon it should be the 
valuation of the decree which the plaintiff 
sought to have set aside in that suit namely 
Rs, 10,000. We are aware of the numerous 
cases in which if has been held that under 
section 7, sub-section 4, clause (e) of the Court 
FeesAct theplaintiffis not entitled arbitrarily to 
value the relief he seeks ; but at the same time, 
as has been observed in the case of Mokendra 
Sundar v. Dina Bandhu (2) that sub-clause 
provides that in a suit for injunction the 
amount of court-fee to be paid on the plaint is 
to be computed according to the amount at 
which the relief sought is valued in the plaint, 
In that case the suit was for an injunction to 
restrain the defendant from interfering with 
the plaintiff in the management of the endow- 
ed property of which he was the sole sebayet, 
As the suit was valued at Rs, 1000 and the 
plaintiff put in a court-fee Rs, 10 on the plaint 
the Court below held that the property in suit 
was worth Rs. 5,000 and it accordingly asked 
the plaintiff to supply deficit court-fees, This 
Court held that the suit was properly valued 
at Rs. 100 and that the court-fee paid was 
sufficient. The view we take of the law is 
that the value to be put by the plaintiff on the 
plaint in a suit like the present should be 
taken as the proper value unless it appears 
that the value so put is arbitrary and incon- 
sistent with the value of the reliefs sought. 
The learned vakil for the opposite party has 
invited our attention to the case of Raf 
Krishna Dey v. Bepin Behary Dey (3), There 
the plaintiff put one value for purposes of 
jurisdiction and another for purposes of pay- 
ment of court-fee. It was held that under sec- 
tion 8 of the Suits Valuation Act shat could 
not be done ; and further in that case the 
plaintiff brought a suit for a declaration that 
he was the sole sebayet of the debutter and 
that the defendant was in joint possession of 
the endowed property under an erroneous 
order of the revenue authorities. The suit 
was for removing the defendant, It was then 
held that the plaintiff ought to value his suit 


(2) 21 Ind. Oas. 71:19 0.4%, J. 15. ° 
(8) 17 Ind. Cas. 162; 16 0. D. J. 194 ; 170, W, N. 
591; 400. 245. 


984 
GHANNU RAM v. HOTU RAM 


according to the value of the property involved 
in the suit, To the same effect is the decision in 
' the -case of Krishna Das Lahka v. Hari Charan 
Banerjee (4), There the Settlement Officer had 
recorded the defendant as the person who was 
- entitled to collect rent from the raiyats and 
the plaintiff brought a declaratory suit with 
consequential relief and valued the suit at 
Rs. 500. The learned Judges held that the 
order of the Settlement Officer which tho 
plaintiff sought to have set aside virtually 
dispossessed the plaintiff from the property 
and the suit was practically one for recovery 
of possession and the value of the relief was 
the value of the property. These cases, there- 
fore, are no authorities for the proposition 
which has been so broadly stated by tbe 
learned vakil for the opposite party, that in 
a suit for injunction the value of the property 
involved must be the value put upon the 
plaint for purposes of ascertainment of the 
proper court-fee payable. We hold that the 
valuation given by the plaintiff is the proper 
valuation and that the issue relating to valua- 
tion should have been decided in her favour. 
At the same time, we should observe that 
our decision is based upon our reading of 
the plaint, If in future, circumstances come 
to light as the case progresses, the Court will 
be at liberty to revise the order regarding 
valuation, 

The result is that this Rule is made absolute 
and the order of the lower Court set aside. 
The petitioner is entitled to the costs of this 
Rule. We assess the hearing fee at two gold 
mohurs, 

As the case is an old one, the Court will, we 
hops, take it up as soon as it is convenient for 
it to do so. 


M. B. Rule made absolute. 


(4) 10 Ind, Oas. 6665; 14 O., L. J. 47; 1650. W. N. 
823, 
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LAHORE HIGH COURT. 
SECOND Civin APPEAL No, 1839 oF 1919. 
August 2, 1922. 


Present :—Sir Shadi Lal, Kt., Chief Justice, 
and Mr. Justica Abdul Quadir, 


GHANNU RAM—Drrenpant— 
APPELLANT 
VETSUS e 


HOTU RAM AND ANOTHER—PLAINTIFFS— 
RESPONDENTS, 6 


Interest-—-Covenanted  rate—Hxecutant—Mortgagor 
whether entitled to relief—Post diem interest Reason. 
able rate. 

In a suit for possession by redemption it appeared 
that the property had been mortgaged with posses- 
sion for Ra. 1,800 it being stipulated that income 
from the land should count as interest on Rs. 800, 
while Ba. 1,800 should carry interest at the rate of 
Rs, 250 per annum, and that on the expiry of six 
years if the money was not paid with interest, the 
mortgage should be converted into a sale. Plaintiffs 
were purchasers of the equity of redemption for the 
relief of a third; 


Held, (1) that interest at the stipulated rate was 
payable on one-third of Rs. 1,000 for the original 
period of six years; 


(2) that there was nothing to show that there was 
any stipulation express or implied in the mortgage 
deed, for payment of post diem interest and, therefore 
such interest could not beoleared under the covenant; 


(8) that post diem interest could be allowed 
by way of damages, and that it should be 
Apel ah ma gee of 18 per cent. per annum from 

e date when the term of the mortgage expired 
the data of the decree. aha eines 

Second appeal from the decree of the Dis- 
Ta Judge, Multan, dated the 16th June 


Mr. Har Gopal, ior the Appellant. 
Mr. Durga Das, for the Respondents. 


JUDGMENT., 


Abdul Quadir J :— The suit out of which 
this second appeal has arisen was brought by 
Nawab Muhammad Saifullah Khan, plaintiff 
No. 1, Hotu Ram and Mula Ram, plaintiffs 
Nos. 2 and 3, for possession by redemption of 
1|8 of certain lands and a house which had 
been ‘mortgaged by one Jesa Ram to Aya Ram, 


a 
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father of Ghannu Ram, defendant, on the 11th 
February 1888. The mortgage was with 
possession, for Rs. 1,800 and it was under- 
stood that income from the land was to count 
ag interest on Rs. 800 out of the considera- 


_ tion money and Rs. 1,000 was to carry in- 


terest at Rs, 250 per annum. Tt was further 
stipulated that, on the expiry of six years, 
if the money was not paid with interest the 
mortgage would be converted into a sale, 
The plaintiffs who were purchasers of the 
equity of redemption from the mortgagor, 
brought the suit on the 2nd July 1918. Before 
the decision of the suit, plaintiff No. 1 sur- 
rendered his rights to the mortgagee and the 
contest remained only between plaintiffs Nos. 2 
and 3 and the defendant. The Trial Court grant- 
ed them a decree for possession of 1|8 share 
of the whole land and the house, together with 
some trees, provided that they paid Re, 597-11-8 
to the defendant and also pay interest at the 
rate of 1/3 of Rs. 250 per year, till the date 
of the decree. The sum awarded represented 
1[3 of the total consideration for the mortgage 
minus Rs, 2-4-4 which were found to be due 
by the defendant on account of some trees 
cut by him. The plaintiffs appealed against 
this decision, urging that the period for which 
the interest agreed upon, could be allowed 
was only six years, and after that interest could 
be allowed by way of damages only and should 
not be more than Rs. 9 per cent, per annum, 
The District Judge modified the decree of the 
Trial Court by granting post diem interest for 
six years, by way of damages at the rate of 12 
per cent, and granted the plaintiffs a decree for 
possession of 1/3 of the land in dispute on pay- 
ment of Rs, 1,529-11-8 with further interest 
at 12 per cent. per annum tothe date of pay- 
ment, but allowed the parties to bear their own 
costs throughout, Against this decree the 
defendant has preferred an appeal, claiming 
an additional sum of Rs. 1,628 by way of inter- 
est calculating it at the stipulated rate, The 
plaintiffs have also filed cross-objections urging 
that interest should have been calculated on 
Rs, 333-5-4 only in accordance with the terms 
of the deed and that the amount payable 
should be reduced to Rs. 1,837-11-8 in all. 
We have heard Lala Har Gopal, for the appel- 
lant and Lala Durga Das for the respondent, 
and this judgment will dispose of the appeal as 
well as the cross-objections, 
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Lala Har Gopal contends that, though the 
payment of post diem interest was not express- 
ly agreed upon in the mortgage deed, it must 
be held that there was implied contract to pay 
interest and as the mortgagor was a Hindu be- 
longing to the trading class and had entered 
into the agreement with open eyes, his suc- 
cessors-in-interest, who purchased the equity of 
redemption in a speculative spirit, were bound 
by his agreement and had no equities in their 
favour and that therefore, the mortgagee was 
entitled to interest at the rate of 1/8 of 
Rs. 250 per annum for the entire period. Refer- 
ence is made to Civil Appeal No. 757 of 1917, 
a case published as Matan Mal v, Muhammad 
Bakhsh (1) in which post diem interest has been 
allowed. Another decision cited is Asiz Khan 
v. Duni Chand (2), where it is laid down that 
high rate of interest is no reason for reducing 
it, if there is nothing to show that the man ad- 
vancing money had taken undue advantage of 
his position. Lala Durga Das replies by saying 
that the present case differs materially from 
the cases relied upon by the appellants inas- 
much as this relates to a mortgage by way of 
conditional sale, where the parties never con- 
templated the payment of any interest 
alter the period fixed for redemption or fore- 
closure. He argues, therefore, that no interest 


for any period beyond six years should be al- 


lowed. He further urges that the stipulated 
rate of interest was exorbitant and though 
he cannot object to its being enforced, so far 
as the original period of six years is concerned, 
it should not be enforced for any period after 
that, for which a nominal interest might be al- 
lowed by way of damages. He adds that the 
mortgagee had an opportunity of foreclosing 
the mortgage which he did not avail of and if 
full interest was to be allowed in a case like 
this, it would encourage mortjagees to keep 
quiet even after the expiry of the period of 
foreclosure and to allow heavy interest to a6- 
cumulate and would amount practically to 
a denial of the right of redemption. The 
learned Vakil also points out, that accord- 
ing tothe termsof the mortgage-deed, the 
only sum on which the interest was chargeable 
was Rs, 1,000 so that the interest now allow- 


(1) 66Ind. Cas. 771; 4U, P. L. R. (L)55;8L, 
200 ; (1922) A. L R. (L) 254 : 42 P. L. R.1922 (F. B.). 

(2) 48 Ind. Gas. 933 ; 101 P. R. 1918 ; 23 6. W. N. 
190; 165 P. W. R. 1918 (P. G.). 
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ed should be on 1/3 of that sum that is 
Rs, 333-5-4 and not on Rs, 600, as allowed by 
the lower Appellate Court. I think there is 
force in some of these contentions, though I 
do not think that they can render any material 
assistance to the respondents, because of the 
view I am going to take as to the period for 
which interest should be allowed. It is true 
that, on the facts found, there is nothing to 
show that there was any stipulation express 
or implied, in the mortgage-deed, for payment 
of post diem interest, and, therefore, such in- 
terest cannot be claimed under the covenant, 
It is conceded, however, by the other side, 
that interest by way of damages can be al- 
lowed, and I think that Rs, 18 per cent. per 
annum would be a reasonable rate of interest 
in the present case. I see no reason why it 
should be allowed for only six years after the 
expiry of the term of the mortgage, and I am 
of opinion that it should be allowed trom the 
10th February 1894, when the berm of the 
mortgage expired, to the date of the decree, 
46, 8ist October 1918, orfor a period of 24 
years and 8 months approximately. The sum 
on which it should be allowed is Rs. 3833-5-4 
that is 113 of Rs. 1,000 on which interest was 
to be charged according to the original contract. 
This would mean Rs, 60 per annum for the 
period above-mentioned, and comes to Rs.1,480, 
I would, therefore, modify the decree of the 
lower Appellate Court so that the plaintiffs 
will get possession of 1/8 of the land in dis- 
pute, on payment of Rs, 597-11-8 plus Rs, 500 
as interest at the stipulated rate for the first 
six years plus Rs, 1,480 for the period of 24 
years and 8 months from 1894 up to the date 
of fhe decree. They will also have to pay fur- 
ther interest ab 12 per cent. per annum on 
Rs, 333-5-4 to the date of payment, The ap. 
pellant will be allowed his costs in this Court 
against the respondents, but the orders of the 
lower Appellate Court as to parties bearing 
their own costs in the Courts below need not 
be disturbed under the circumstances of this 
case, The cross-objections failand are dis- 
missed but no order as to cogts need be passed 
as regards the cross-objections, 
Shadi Lal, C. J,—1 concur. 


E. S. D. Appeal allowed, 
Cross-objections dismissed. 
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SIND JUDICIAL ` COMMISSIONER'S 
COURT., l 


ORIGINAL Orvrt MISCELLANEOUS No, 63 
oF 1924, 


April 26, 1924, 
Present :—Mr, ©. M. Lobo, A. J.C. 


In the matter of AN ARBITRATION 
BETWEEN MESSRS. ADAMJI LUKMANJI, 
AND Messrs. LOUIS DREYFUS & Coy. 


Arbitration Act (IX of 1899), ss, 10 (b), 118S pecial 
Case—Opinion of Court—Res-judicata—Arbitrators, 
whether bound. 


The Order of the Court on an application by arbi- 
trators under sastion 10 'b) of the Arbitration Act is 
an opinion given by the Gouri in whatis merely its 
consultative jurisdiotion and is not a judgment or 
decision of the Court and cannot, therefore, operate by 
way of res-judicata. 


In re Knight 4 Tabernacle Permanent Building 
Society, (1892), 2 Q.B. 618 ; 62 L. J. Q. B. 83; 4 R. 67; 
67 L. T. 403 ; 41 W. R. 35; 57 J. P. 229, relied upon. 


Furthermore where one of several arbitrators has 
not joined in seeking the opinion of the Court, he is 
in no way bound by it on the principle of res-judtcata, 
the parties to the two proceedings not being the same 

Firm of Jain Narain Babulal v. Firm of Narain- 
das Janimal, 66 Ind. Gas. 796; 169. L. R. 79; 
(1922) A. I. R. (9) 6, relied apon. 


In India it is in the disoretion of the arbitrators to 
state a special case for the opinion of tha Court or not 
as they choose and the Courts have no power to com- 
pal them to do so. 


If, however, an opinion is sought by them, that 
opinion is not in any caseand in all the ciroum: 
stances bindings upon them and they still remain 
the final judges of law and fact and are not legally 
bound to follow it. They may not lightly flout the 
opinion so obtained for they would run the risk of hav- 
ing their award set aside on the ground of dishonesty 
or immorality bas there may exist special circum- 
stances which may not make it dishonest or immoral 
on their part not to act upon it, 


In re Knight & Tabernacle Permanent Building 
Society (1892) 2 Q. B. 613; 62 L. J. Q. B. 38; 4 BR. 67; 
67 L. T. 403; 41 W. R. 35; 57 J. F. 229, relied upon. 


Application by the arbitrators under section 
10 (b) of the Indian Arbitration Act, ` 

Mr, Kimatra Bhojraj, for the Arbitrators. 

Messrs. T. G. Elphinston, Tolasing Khushal- 
sing, for the Respondents, 


[1924 


os 
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JUDGMENT.—This is an application 


under section 10 (b) of the Indian Arbitration 
Act IX of 1899 in which the arbitrators 
Messrs. Clayton and Crawford state a case for 
the opinion of the Court iu the matter of an 
arbitration between Messrs. Adamji Lukmanji 
and Messrs, Louis Dreyfus & Co. 


The matter comes before me in the follow- 
ing circumstances. 


By a referenco dated 30th August 1922 
Respondents I and II referred certain disputes 
pending between them and arising out of four 
contragts for sugar to the arbitration of 
Messrs, Clayton and Brachi, On 26th Febru- 
ary 1923 during the course of the arbitration 
the arbitrators Messrs. Clayton and Brachi 
stated a case for the opinion of the Court 
under section 10 (b) of the Arbitration Act. 
The matter J. Mis. 75 of 1923 was disposed of 
by Madgavkar, A. J. C. with an opinion dated 
22nd March 1923. Thereafter one of the 
arbitrators Mr. Brachi left for Hurope and the 
appointment of a substituted arbitrator became 
necessary. Mr. Brachi being the appointe of 
Messrs. Louis Dreyfus & Co. Respondents I 
called upon them to appoint an arbitrator in 
place of Mr. Brachi and on their failure to do 
so they themselves proceeded to appoint 
Mr. Crawford to act as arbitrator on behalf of 
Respondent IJ, Then followed an application 
to this Court J. Mis, 169 of 1923 by Respond- 
ent II. for revocation of the submission under 
sections 5 and 9 of the Arbitration Act, This 
application having been heard and dismissed on 
27th July 1923 the arbitrators Messrs, Clayton 
and Crawford proceeded with the reference. 
The points previously submitted for the opin- 
ion of the Court have again been raised before 
the Arbitrators-petitioners who find the matter 
further complicated by the rival contentions 
of the parties before them as to. the relevance 
and binding effect of the opinion expressed by 
Madgavkar, A. J. ©. and referred to above, 
They now under section 10 (b) of the Arbit- 
ration Act, seek the opinion of the Court on 
the following points, 


I. Whether the petitioners are bound to 
follow the opinion of Mr. Madgavkar, A. J. O. 


IL. Whether the petitioners are bound to 
make their decision on the basis of that 
opinion, 
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111, If so must or should the said opinion be 
added to and form part of their award. 


Mr. Elphinston who appeared for the Res- 
pondent I first argued that Mr. Crawford 
being merely appointed by substitution for 
Mr. Brashi as an arbitrator the proceedings 
after his appointment merely continued from 
the point where the original arbitrators had 
left them, that all previous proceedings includ- 
ing the opinion of Madgavkar, A. J. O. were, 
therefore, binding on the subsitnted arbitrator 
Mr, Crawford, and that all that there remained 
for the arbitrators to do was to make an award 
in accordance with and on the basis of the 
opinion so obtained. 


Mr. Elphinston was not able to refer me to 
any authority for this startling proposition, he 
merely relied on section 9 of the Arbitration 
Act and the order of Madgavkar A. J. O. in J. 
Mis. 169 of 1923, I am unable to find in sec- 
tion 9 anything which expressly or by implica- 
tion supports the proposition, that has been 
advanced, To my mind section 9 is confined 
to empowering parties to an arbitration to fill 
a vacancy which may arise in certain contin- 
gencies in the office of Arbitrator. Nor is there 
anything in the order of Madgavkar, A. J. C. 
in J. Mis, 169 of 1923 which advances the pro- 
position, Mr. Tolasing for Respondent IT has 
urged that Respondent I have no right to raise 
this point on this reference as it has never been 
raised before the petitioners. In the view 
that I have taken, itis searcely necessary for 
me to enter upon the question. 


Mr. Elphinston next argued that the opinion 
recorded by Madgavkar, A. J. C. was res judi- 
cata as between Respondents I and II, that 
arbitrators were clearly bound by general 
principles of law, that the doctrine of res 
judicata was one of these general principles of 
law, that even a point of law could be res 
judicata between parties, and that on these 
grounds the petitioners :were bound to follow 
the opinion of Madgavkar, A. J.C. On each of 
the above propositions Mr. Elphinstion quoted 
a list of authorities, 


In reply to this argument Mr. Tolasing has 
urged that the principle of res ¢udicata is 
totally inapplicable in that the essential 
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ingredients for the application of that principle 
are entirely absent. He urges that the parties 
are not identical the petitioners as arbitrators 
do not constitute a Court, there has been no 
decision that could operate as res judicata, 
He relies on the case of Firm of Jai Narain 
Babul Lal v. Firm of Naraindas Janimal (1), 
in support of his argument. 

In my opinion Mr. Eikphinston’s proposition 
is entirely unsound. In the first place in order 
to attract the application of the principle of 
ves judicata there must be a decision. Now 
under section 10 (b) of the Arbitration Act 
the arbitrators have power to state a special 
case for the opinion of the Court on any 
question of law involved. J. Mis. 75 of 1923 
was such an application and was concluded 
by an opinion of Madgavkar, A. J. O, Section IT 
(3) of the Arbitration Act again reads “ Where 
the arbitrators or Umpire state a special case 
under section 10, clause (b), the Court shall 
deliver its opinion thereon, and such opinion 
shall be added to, and shall form part of the 
award.” These are the only two sections of 
the Act-relating fo the subject andin both 
these sections the order of the Court on an 
application by arbitrators under section 10 
(b) of the Arbitration Act is described as an 
opinion. An opinion is not a judgment or 
decision In re Knight and Tabernacle Perma- 
ment Building Society (2), and, therefore, one of 
the essential ingredients for the application of 
the principle of res judicata is entirely absent, 
Then again the parties to the two proceedings 
must be the same and the case reported in 
Firm of Jainarain Babulal v. Firm of Narain- 
das Janimal (1), though the ruling of a single 
Judge of this Court is sufficient authority for 
holding without further elaboration that in 
this case the parties are not identical, 

The third and last point urged by Mr, Bl- 
phinston on behalf of Respondent No, 1 is 
that the petitioners are bound by the opinion 
by Madgavkar, A. J. C. in J. Mis. 75 of 1923 and 
failure on their part to follow it will neces- 
sarily involve misconduct vitiating the award. 

Before discussing the law on this point it is 
important to note that on tHe subject of the 
statement of a case by arbitrators for the 
opinion of the Court there is an essential 


(1) 66 Ind. Cas. 796; 16 8. D. R. 79; (1992) A. I. 


R. (846. e 
(2) (1892) 2Q. B 613; 62 L. J.Q. B. 88; 4 R- 
67 ; 67 L. 'T. 408; 41 W. R. 35; 57 J. P. 229. 
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distinction between the law as prevailing in 
India and the English Arbitration Act of 1599; 
under the latter any referee, arbitrator, or 
umpire may at any stage of the proceedings 
under a reference and shall, if so directed by 
the Court or a Judge, statein the form of a 
special case for the opinion of the Court any 
question of law arising in the course of the 
reference. Under the Indian Arbitration Act, 
section 10 (b), arbitrators ‘have power to 
state a special case for the opinion of the 
Court on any question of law involved, but 
there is no means of compelling them to do 60, 
As stated by Gopaldas in his Law of Arbitra- 
tion in India, ‘in Englandthe Cort can 
compel an Arbitrator to state a case, but the 
Courts in India have no such power. Clause 
(b) of section 10 leaves it to the discretion of 
the arbitrators to state a special case or nob as 
they choose and the Court has no power to 
enforce its rulings or directions upon the 
arbitrators if they do not choose to follow the 
rulings or obey the directions.’ Now clearly 
this distinction must have an important bear- 
ing on the effect, sofar as the arbitrators are 
concerned of an opinion on any question of 
law obtained from the Court by Arbitrators, 
If they can legally be compelled to obtain 
that opinion then it would seem that they 
are legally bound by the opinion when ob- 
tained; if it is merely optional to them tio seek 
such an opinion it would appear that it has not 
necessarily a binding effect upon them. But 
in the caseof In Re Knight and Tubsernacle 
Permanent Building Society (2), a decision of 
the Court of Appeal Bower, L. J. in dealing 
with the effect of an opinion obtained by an 
arbitrator under section 19 of the English Arbi- 
tration Act states as follows: “The section 
contemplates a proceeding by the arbitrator 
for the purpose of finding himself as to the 
course he should pursue in the reference, He 
does not divest himself of his complete authori- 
ty over the subject matter of the arbitration. 
He still remains the final Judge of 
Law and fact. No doubt a fair and honest 
arbitrator would, in the absence of spe- 
cial circumstances, be bound in honesty 
and morality after taking the opinion of the 
Court to act uponsuch opinion. If he did not, 
it would at any rate be a matter calling for 
explanation on his part. But the arbitrator 
is still clothed with the final duty of determi- 
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ning the case. The opinion of the Court does 
not finally determine the case ; ib only binds 
the arbitrator in honesty or morals fo act 
upon the law as the Court states it. There 
could be no appeal from his decision because 
he did not do sgo, although it might be 8 
ground for impeaching his award on the 
ground of misconduct if he did not.” This is 
direct authority thai even in a case where 
under section 19 of the English Arbitration 
Act an arbitrator could be compelled to seek 
the opinion of the Court, that opinion is not 
if any case and in all circumstances binding 
upon him and he still remains the final Judge 
of law and fact, Of course he may not lightly 
flout the opinion so obtained for he would run 
the risk of having his award set aside on the 
ground of dishonesty or immorality, but 
there may exist special ciroumstances which 
may not make it dishonest or immoral on his 
part not to act upon it, That under English 
Law the Jurisdiction of the Court in a refer- 
ence by an arbitrator under section 19 of the 
Arbitration Act is merely consultative is esta- 
blished by a number of authorities cited in 
Halsbury’s Laws of England Vol. I. para. 976. 
The Annual Practice 1924, p. 2215, and Russel 
on Arbitration pp. 152, 153, Mr. Hlphinston 
relied on a passage in the dissenting Judgment 
of Vaughan Williams, L, J., in the case of 
British Westinghouse Electric and Manufac- 
turing Co., v. Underground Electric Railway 
Company of London (3), in which the learned 
Judge states “The arbitrator is entitled and in- 
tended by the Arbitration Act to act upon the 
answers given by the Court to the questions 
in the special case, The arbitrator is I think, 
bound but in any case entitled and intended to 
act upon them. I say intended because it must 
be intended at least in every case in which the 
Arbitrator is directed by the Court to state a 
special case after a refusal on his part to do 
so on the request of a party to the arbitra- 
tion.” Apart from the fact that in that case 
the House of Lords on appeal did not uphold 
the Judgment of Vaughan Williams British 
Westinghouse Electric and Manufacturing Oo., 
v. Underground Hlectrio Ry. (4), the passage 
quoted can hardly be taken as an authority 
for the proposition that the opinion of the 


(8) (1912) 3 K» B. 128. 
(4) (1912) A. O. 873; 81 LJ. K. B. 1182; 107 L. I 
325 ; 56 S. J. 734. 
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Court is in all cases binding on the arbitrator. 
Now this being tho law in England where as 
I have already stated arbitrators can be com- 
pelled under section 19 of the Arbitration Act 
to state a case it can scarcely be argued that, 
in India, where it is wholly optional with 
arbitrators to state a case under section 10, 
(b) of the Indian Arbitration Act, the opinion 
obtained from the Court is final and binding 
onthe arbitrators. And if such opinion is 
not binding even on the arbitrators who 
sought it much less can it be binding on 
the petitioners in this case one of whom, 
Mr, Crawford, was not a party to the appli- 
cation in J. Mis. 75 of 1923. Whether the 
petitioners will or will not follow the opinion 
of Madgavkar, A. J. ©., whether in the event 
they do not they would be guilty of misconduct 
ar whether they would be able to justify their 
action are questions which it is neither neces- 
sary nor possible to enter into at this stage. 
I feel, no doubt, however, that the petitioners 
are not legally bound to follow that opi- 
nion. 


On the first point, therefore, I am of opinion 
that the petitioners are not bound to follow 
the opinion of Madgavkar, A. J. ©. 


On the second point it follows that if the 
petitioners are not bound by that opinion they 
are nob bound to make it the basis of their 
decision. No answer isin the circumstances 
needed on the third point, 


This reference is to be returned to the peti- 
tioners as soon as possible with a copy of the 
opinion, 


P. B. A. Answered accordingly. 
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RAM DYAL v. GHAMANDI LAL NARAIN DAS 
LAHORE HIGH COURT, 
SECOND Civin APPEAL No, 1869 
OF 1919. 


August 3, 1922, ` 


Present :—Sir Shadi Lal, Kt., Chief 
Justice, and Mr. Justice Abdul 
Quadir, 


Firm RAM DYAL SHEO 
PERSHAD-—DEFENDANTS— 
APPELLANTS 
versus 


Firm GHAMANDI LAL 
NARAIN DAS PLAINTIFFS— 
RESPONDENTS. 


Second appeal—New plea whether can be raised. 


A point which has noti been taken in the pleadings 
and to which no reference bas been made in the 
Judgment of the Court below cannot be raised for the 
first time in second appeal. ie cet a 


Second appeal from the decree of the District 
Judge, Delhi, dated the 26th June 1919, 


Mr. Des Raj Sawhney, for the Appellants, 
Mr. Sardha Ram, for the Respondents. 


JUDGMENT. 


Abdul Quadir, J.—This judgment will 
dispose of two cross-appeals arising out of one 
and the same suit. The parties are cloth 
merchants of Delhi. The plaintiff firm 
purchased 30 cases of white shirting from 
the defendant firm The present dispute re- 
lates to 15 cases out of the said 30 cases, On 
the lith July 1917, the defendants sent 
invoices and shipment patterns of 10 cases 
to the plaintiffs, According to the terms 
of the contract bebween the parties, which 
was written ona form, the conditions of 
which corresponded to those of the form used 
by J. Khanna and Co., ii was necessary for 
the purchaser to pay for the goods on or 
before the due date or to return the draft 
connected therewith, in order to be entitled to 
claim the insurance money sin ease the 
goods were lost. The ten cases in question 
containing piece-goods were sunk atsea and 
the defendants wrote a letter on the 13th 
July 1917 to the plaintiffs informing them 
of this and asking them if they were willing 
to pay for the goods, They demanded a 
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reply within three days. The plaintiffs replied 
to that letter the same day but at the time of 


“making that reply they were undecided as to 


paying for the goods. After some further oor- 
respondence, they made up their mind to pay 
and seni Rs. 600 by & cheque on the 27th July 
1917, but the defendants refused to accept it, 
because it had been sent after the time original- 
ly allowed to the plaintiffs to make the payment. 
Another consignment of five cases met with a 
similar fate. The invoices and shipment pat- 
terns wero sent tothe plaintiffs by the defend- 
ants on the 6th August 1917, and the fact ‘sf 
the goods having been lost was communicated 
to them on the 10th September 1917+ but 
the defendants did not write to say that they 
were ready to make any payment for the lost 
goods. Later onthe defendants admittedly 
realised certain sums from the Insurance 
Company on account of the lost goods, which 
had been insured before being shlpped. 


The plaintiffs brought a suit claiming the 
sums realised by the defendants, on account 
of the said 15 cases of shirting, Tho Trial 
Court held that the plaintiffs had failed to 
comply with condition No. 6 of the indent 
form and were not entitled to the insurance 
money and their claim was accordingly dismis- 
sed. They appealed against this decision and 
their appeal was accepted in part by the learn- 
ed District Judge. He held with regard to 
the first lot of ten cases, that as the defend- 
ants had practically repudiated the terms of 
the contract as regards the insurance, it was 
not'necessary that any actual tender of money 
should have been made to them and that it 
was sufficient for the plaintiffs to show their 
readiness to pay the money. He, therefore, 
granted them a decree for Rs, 921-13-6, which 
were found to be due to them on account of 
the insurance money relating to the lot of ten 
cases, With regard to the five cases, however. 
he held that “ the plaintiffs made no attempt 
either fo tender the money or communicate 
their readiness to tender ib” and decides that 
the plaintiffs were not entitled to any relief 
as regards this second lot of goods. Against 
this decision each of the parties has preferred 
a Second appeal to this Court and we have 
heard Mr. Des Raj for the defendants, against 
the decree of Rs. 921-13-6 passed in favour of 
the plaintiffs and Lala Sardha Ram for the 
plaintiffs, who urges that Rs. 665-18-4 more 
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should have been decreed in favour of the 
plaintiffs, I think, however, that both these 
appeals must fail, 


Mr, Des Raj argues that the letter of the 
plaintiffs, dated the 15th July, 1917, from 
which their readiness to pay has been inferred 
does not amount to a tender in law, and the 
plaintiffs not having paid for the goods 
before the due date are not entitled to the 
insurance money according fo the terms 
of the contract between the parties, The 
decision against the defendants, however, 
is based on the repudiation of the contract 
by them, and in view of that finding by 
the lower Appellate Court, which is a find- 
ing of fact, and which cannot be disturbed in 
second appeal, I hold that the decision of 
the learned District Judge with regard to the 
lot of ten cases is correct and the claim of the 
plaintiffs regarding the same has been rightly 
decreed. 


Lala Sardha Ram, in his appeal regarding 
the lotof 5 cases contends that actual tender 
of money is not necessary and refers to 
Sriram-Rupram v. Madangopa] Gowerdhan (1), 
but that is a case in which the plaintiffs proved 
that they were ready and willing to carry out 
their part of the bargain, while in the present 
case the learned District Judge has come to 
the conclusion that so far as this lot was 
concerned the plaintiffs did not show any: 
readiness to pay the money. This again is a 
finding of fact and concludes Lala Sardha 
Ram’s second appeal. 


The learned Vakil for the plaintiffs tried to 
raise some new points in this Court. One of 
them was that clause (6) of J. Khanna and Co.'s 
indent form did not govern the agreement 
between the parties as the terms of the con- 
tract were modified by a written agreement. 
I find no reference fo this theory of the 
original contract having been modified either 
in the judgments of the Courts below or in the 
pleadings of the parties and cannot allow this 
new point to be raised in second appeal. 


Another point to which he has drawn our 
attention is that the plaintiffs had paid Rs, 300 
to the defendants as profits realised by them 
on the 21st August 1917, by selling the lot of 
5 eases to a firm called Makhan JLal-Hazari 


(1) 300. 868;5 Bom. L. R. 483; 80. W.N. 25 
(P. 0.). 
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Lal, before they knew of the loss of goods at 
sea, and this sum they were entitled to recover 
from the defendants in any case. He refers 
to a letter of the defendants in which they ex- 
pressed their willingness to repay this money 
to the plaintiffs. The plaintiffs appear to be 
in the right, so faras this sum of Rs, 300 is 
concerned, but I do not see how I can give & 
decree for that sum to the plaintiffsin second 
appeal, when no such relief was asked for by 
them in the Courts below. The sum is not 
claimed anywhere by the plaintiffs in their 
pleadings and cannot be allowed to them in 
this case, 


Both the appeals are, therefore, dismissed 
with costs. 


Shadi Lal, C. J.-I concur that both 
the appeals should be dismissed with costs, 


K. S. D. Appeal dismissed. 


CALCUTTA HIGH COURT, 


APPEAL FROM APPELLATE DECREE No, 296 
OF 1922, 


March 26, 1922. 
Present :—Mr., Justice M. N. Mukerjee, 


Sreemati ASMATI BIBI AND oTHERS— 
DEFENDANTS—-APPELLANTS 
Versus 


SAIMUDDI PATHAN-—PLAINTIFR—- 
RESPONDENT, 


Muhammadan Law—Conjugal rights, restitution of, 
—Wife, if to establish cruelty such as would justify 
divorce—Ill-treatment, simple ohastisement if amounts 
to—Inability, to maintain wife, if ground for separa- 
tion. 


Under the Muhammadan Law where the wife seeks 
to resist the enforcement ofa claim for restitution 
of conjugal rights, it is not necessray for her '‘absolute- 
ly to establish that there was cruelty such as would 
justify a divorce from her husband. It is enough if 
she proves that there has been ill-treatment of soma 
sort which would oreate in her an apprehension as 
to her life or safety. 


Simple chastisement of the wifey the husband 
does not amount to such oruelty or ill-treatment as 
would:be sufficient to create a reasonable apprehon- 
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sion that her life, health or safety would been- 
dangered on her return to the husband. 


Mere inability to maintain the wife ia no ground 
for separation under the Hanafi Law. 


Appeal against the decree of the Sub-Judge, 
1st Court, Tipperah, dated the 22nd September 
1921, reversing the decree of the Munsif 5th 
Court, Comilla, dated the 17th December 
1920 


Facts.—This appeal arose out of a suit 
for restitution of conjugal rights. The wife 
set up in defence the plea of divorce in the 
exercise of the authority delegated to her by 
a Kabilnama The Munsif dismissed the 
suit holding that the husband was not main- 
taining the wife for a long time and although 
the stipulation in the Kabilnama that he must 
reside in his father-in-law’s house was void, 
still the plaintiff used to ill-freat his wife in 
various ways and there was breach of the 
marriage obligation on the part of the husband, 
he was not entitled to any assistance from 
the Court. On appeal the Subordinate Judge 
found that the ill-treatment complained of, was 
nothing more than simple chastisement for 
correction and that the terms of the kabil- 
nama had noti been violated and consequently 
decreed the suit. The defendants appealed. 


Babu Gopal Chandra Das, for the appel- 
lant:—-The learned Subordinate Judge had 
not considered fhe question of illtreatment from 
the point of view of what constitutes ‘ legal 
cruelty.’ The findings of the learned judge 
may not be sufficient fo establish cruelty in a 
suit for divorce but, it was sufficient for the 
purposes of defencein a suit for restitution 
of conjugal rights. The nature of cruelty 
necessary to be proved was quite different in 
the two cases. 


The cases of Moonshe Buzloor Rahim v. 
Shumsunnessa Begum (1), Hamid Hussain v. 
Kubra Begum (2), Husain Begum v. Md, 
Rustam Ali Khan (8), cited and disoussed. 


Moreover the 8rd clause of the Kahilnama, 
makes it necessary that the husband shall not 


(1) 1LM.I A. 55Lat p. 558; 8 W. R P.O, 8; 
2 Suth P. C. J. 59; 2 Sar. P. O. 3.58, 20 ER. 208. 

(2) 44 Ind. Cas. 728; 40 A, 982; 16 A. D. J. 182, 
(8) 29 A, 222;4 A. D 60; A. W, N. (1907) 27. 
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leave the house of the father-in-Law. ‘Para- 
bash’ there has no connection with domicil 
ab all. Is means that the husband who was 
becoming a ghur Jamai shall not leave the 
father-in-law’s house. The husband has how- 
ever, deserted the wife and has not maintained 
her for the last 18 months. The ill-treatment 
coupled with the desertion of the wife and 
breach of the marriage contract isa sufficient 
defence to a suit by the husband as a plaintiff 
for the restitution of conjugal rights. 


Babu Upendra Kumar Ray for the Respoh- 
dent,—It is significant that in the Talaknama 
which has been exhibited in this case, ill- 
treatment was not made a ground of divorce 
at all, The allegations there were that the 
husband was not maintaining the wife and had 
left the father-in-law’s house. The learned 
judge’s finding is that the cruelty was not made 
oub but the ill-treatment amounted to mere 
chastisement for correction, In view of this 
finding the alleged ground of cruelty fails. More- 
over the inability of maintaining a wife or des- 
ertion or refusal to maintain, is not sufficient 
for an order of separation, Ameer Ali’s Maho- 
medan Law, Vol. 2, p. 4538. The provision 
about residence in the father-in-law’s house 
is void in law. Cases of Abdul Pirojkhan 
Nabab v, Hussanbi (4) and Imam Ali v. 
Arfatunnessa (5). cited. 


JUDGMENT .—This appeal arises out of 
a suit for restitution of conjugal rights in 
which the plaintiff the husband, after being 
unsuccessful in the Court of first instance, 
has obtained a decree in the lower Appellate 
Court. The Defendants are the appellants in 
this Court the defendant No. 1 being the wife. 
The two grounds put forward in the appeal 
on behalf of the appellants arise upon a clause 
in the Kabilnama which has been specified 
therein as the third clause. That clause runs 
thus: “Condition No. 3: I shall not abuse 
my wife or beat her and I shall not go 
to parabash without her permission nor 
shall I marry again.” The learned Vakil 
appearing on behalf of the appellants has con- 
tended, first, that, although the learned Subor- 
dinate Judge has found that the ill-treatment 
if any, which may be taken to have been 
proved as having been caused by the husband 


(4) 6 Bom. L. R. 728. 
(5) @1 Ind. Oas. 87 : 180. W. Ne 698. 


Vor, 19) 


ASMATI BIBI V, SAIMUDDI PATHAN 


to the wife does not amount to such cruelty 
as would entitle the wife to divorce her hus- 
band still there should bea finding by the 
learned Judge on the question as to whether 
there was such ill-treatment although it may 
not amount to cruelty in the eye of law, as 
would be a sufficient defence in a suit for 
restitution of conjugal rights. Secondly, ib has 
been contended that the learned Subordinate 
Judge has been in error in interpreting the 
expression “I shall not go to Parabash” and 
that heis wrong in holding that it only means 
thaf the husband shall not go to other coun- 
tries without the permission of the wife or 
that be shall not domicilein the lands, without 
her permission and that, as a matter of fact, 
the expression substantially moans that the 
husband would not desert the wife, It is 
further said, that, if it was found that the 
husband did not maintain the wife for a period 
of about eighteen months or so, it should 
have been held, upon the circumstances of 
the case, that there was such desertion and 
that there was a breach of the aforesaid con- 
dition and, on that ground, the learned Judge 
should have refused a deeree for restitution 
of conjugal rights. 


Now, with reference to the first of these con- 
tentions reliance has been placed upon the 
decision of the Privy Council in the case of 
Moonshee Buzloor Raheem v. Shumsonissa 
Begum (1),and certain passages appearing at pp. 
611 and 612 of the report have been relied 
upon as authority for the proposition that 
it is not absolutely necessary to resist 
a olaim for restitution of conjugal rights, 
that the ill-treatment should be of such des- 
cription as would amount to cruelty suffi- 
cient to obtain a divorce under the Eng- 
lish law. Their Lordships at p. 611 quoting 
the Hedaya observed as follows :” as to por- 
sonal violence there are certain passages in 
the Hedaya which, founded on a text in the 
Koran, imply that the husband may use it 
for correction ; but this right of corporal 
chastisement is expressly said to “ be restrict- 
ed to the condition of safety”; and it may 
be questioned whether these authorities go 
the full length of the Futwa abp. 14 of the 
record (sea Hedga Vol. II, Book VII, Ch. 6. 
pp. 75-81). The Mohomedan law on a question 
of what is legal cruelty between man and wife 
would probably not differ materially from 

¥ 0.~125 
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our own of which one of tho most recent ex- 
position is the following :-- There must be 
actual violence of such a character as to 
endanger personal health or safety; or there 
must bea reasonable apprehension of it.” 
Thereafter, at p. 612 will be found the follow- 
ing further observations, “ If, however, it 
be granted that, according to Mohemedan law 
the husband may sue to enforce his right 
to the custody of his wife’s person and 
that, if her defence be cruelty, she must 
prove cruelty of the kind just described, 
it by no means follows, that she has not other 
defences to the sait which would not be admit- 
ted by our Ecclesiastical Courts in a suit for 
the restitution of conjugal rights.” Further on, 
their Lordships ab p. 615 made the following 
observation: “Ib seems to them clear that if 
cruelty in a decree rendering it unsafe for the 
wife to return to her husband’s dominion were 
established, the Court might ‘refuse to send 
her back. It may be foo that gross failure 
by the husband of the performance of the 
obligations which the marriage contract im- 
poses on him for the benefit of the wife might, 
if properly proved, afford good grounds for the 
refusing to him the assistance of the Court.” 
Now, if is quite clear upon these observations 
that, in a case where the wife seeks to resist 
the enforcement of a claim for restitution of 
conjugal rights, it is not necessary for her 
absolutely to establish that there was cruelty 
such as would justify a divorce from her 
husband but that it is enough if she proves 
that there has been ill-treatment of some sort 
which would create in her an apprehension as 
to her life or safety. This principle bas also 
been recognized in the case of Hamid Husain 
v. Kubra Begum (2), in a case which has also 
been relied upon by the learned Vakil appear- 
ing on behalf of the appellants. It will be 
seen that in that case, the lower Appellate 
Court was required to come to a finding upon 
two issues that were framed by the'High Court 
ina suit for restitution of conjugal rights. 
The issues framed were (1) “Ib is proved that 
the defendant bas in the past been subject- 
ed to ill-treatment, physical or mental 
by the plaintiff’ ?—(the plaintiff there being, 
the husband and the defendant the wife); and 
(2) “ On the case as a whole, is the Court of 
opinion that the defendant hds reasanable 
grounds for believing that her health and 
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safety would be endangered if she returned to 
her husband's custody ?”’ The lower Appel- 
late Court'upon the evidence in the case came 
to the finding that there had been a good deal 
of ill-treatment short of physical cruelty and 
recorded the opinion that, by return to her 
husband’s custody, the defendant’s health and 
safety would be endangered. The High Court 
having regard to those findings refused to in- 
terfere with the decree which the lower Ap- 
pellate Court bad passed dismissing the 
plaintiff’s suit. The next case relied upon 
with regard to this contention is the casa of 
Husaini Begum v. Mohammud Rustam Ali 
Khan (8), where the following proposition of 
Jaw was laid down, “In a suit for resti- 
tution of conjugal rights the parties being 
Muhomedans, if the defendant raises a plea 
of legal cruelty, the facts to be proved to esta- 
blish such a plea are similar fo those which 
must be proved to establish a similar plea 
under the English law. But in a suit for 
restitution brought by the husband miscon- 
duct on the plaintiff falling short of legal 
cruelty may be a ground for the Court refusing 
relief, Thus where the plaintiff apparently 
only brought his suit on account of his wife 
having filed another suit against the plaintifi’s 
father and in his plaint accused his wife 
of immorality of the most serious kind a charge 
which he totally failed to substantiate, it 
was held that the Court would be justified in 
refusing him relief,” and, on the general facts 
of the case, also, it having been found that the 
defendant had reasonable grounds for believ- 
ing that her health and safety would be 
endangered if she returned to her husband’s 
house, the Court refused to grant a decree for 
restitution of conjungal rights. There can be 
no doubt, however, that the principle enunciat- 
ed by the learned Vakil appearing on behalf 
of the appellants is well settled. Judging by 
that principle, leb us see what the findings of 
the learned Subordinate Judge in ths present 
case amounts to? Do they really dispose of 
the questions which the learned Judge had to 
try or is it necessary that there should be a 
remand in order to enable him to come to a 
proper finding on the question as to whether, 
although legal cruelty has not been establish- 
ed, there was such ill-treatment on the part 
of the husbshd as would justify a refusal on 
fhe part of the Court to grant bim a deeree 
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for restitution of conjugal rights? In order 
to appreciate the nature of the cruelty or the 
ill-treatment that was alleged in the case, it 
is necessary to refer to the  ili-treatment 
which is said to have formed the justifica- 
tion for the first defendant’s executing the 
Talaknama nob that she is precluded 
from proving any other sort of ill-treatment 
in the suit but for seeing exactly what 
her case was, 
Talaknama which has been proved in this case 
and marked as Ex. B that there the defend- 
ant “No, 1 stated this:” At present, I 
am passing my days in great difficulty and 
am suffering great trouble for want of 
food and raiment and you have left me and 
gone away toa different place and you are 
not maintaining me and you are also not tak- 
ing me”. That being the allegation in the 
Talaknama which, according to the defendant 
No. 1, formed the justification for the execu- 
tion on her part of the document, it is rather 
strange that in her defence to the present suit 
she would put forward other sorts of il-treat- 
ment as justifying the divorce. Be that as 
it may, it has been found by the learned 
Subordinate Judge that the evidence with re- 
gard to this cruelty as it stands when analys- 
edamounts to simple chastisement once or 
twice”. The learned Judge also finds that it 
is impossible to believe that evidence. If that 
be the finding of the learned Judge on the 
question of oruelty or ill-treatment, then 
there is scareely any room for the appellant's 
contention noted above, Furthermore, even 
if it was proved, ib cannot be said to be such 
cruelty or ill-treatment as, inthe light of the 
decisions to which I have referred,. would be 
sufficient to create a reasonable apprehension 
in the mind of the defendant No. 1 that there 
would be any danger to her life, health or safety 
in case she has gotto return bo her husband. 
1, therefore, think that the finding of the learn- 
ed Subordinate Judge with regard to this ques- 
tion is sufficient for the purpose of disposing 
of the defence based on the ground of ill- 
treatment or cruelty that was taken by the 
defendant No. 1 to resort the plaintiff’s claim 


-for restitution of conjugal rights. 


Now, with regard to the second contention, 
I am not prepared fully to agree in the inter- 
pretation which the learned Subordinate Judge 
has given to the expression “I shall not go fo 


Ig would appear from the - 
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" Parabash ” without your permission”. The 
learned Judge says that it means that the 
husband was stipulating not tio go to a different 
place and acquire a domicile in other lands, 
Judging from the words appearing in the docu- 
ment, it seems to me that the two parts of this 
clause one to the effect that the husband will 
not go to Parabash and that he will not 
marry again are interrelated being joined by 
the letter “O” and stand aloof from the other 
conditions in that clause from which they are 
separated by the word “ebong” and that the 
reaf meaning of this expression is that the hus- 
band was stipulating that he would not marry 
again and live at a different place, without 
the permission of his wife. That interpreta- 
tion seems to be more in consonance with 
the circumstance of the case, inasmuch as the 
husband was admittedly a Khana-damad, 
that is to say, a ghur Jamat and it might have 
been in the contemplation of the parties that 
the husband might not marry again and go to 
live in the house of his other wife abandoning 
the present defendant No.1, Be that as if 
may, nothing has been proved in this case 
upon the findings of the learned Subordinate 
Judge to justify the inference that there was a 
desertion of the wife by the husband, All 


that bas been found is that, for about eighteen 


months, the husband did not maintain the 
wife, That would not amount to desertion 
in the eye of law, and, as has been pointed out 
by the learned Vakil appearing on behalf of 
the respondent, inability to maintain the wife 
is no ground for separation under the Hanifi 
Law. “A wife under the Hanifi rules, cannot 
obtain an order for separation either for 
desertion or inability or refusal to maintain 
her.” (See Amir Ali’s Mohomedan Law, third 
Edition, vol. II, p. 453), The learned Subor- 
dinate Judge has found that there was no 
proof of breach of any of the other conditions 
mentioned in the Kabilnama and that none of 
the grounds mentioned in the Talaknama or 
in the written statement of the defendant 
No. 1 as being the ground justifying her refusal 
to live with her husband have been made out. 
In my opinion, the learned Judge was right in 
passing a decree in favour of the plaintiff, I 
would, therefore, dismiss this appeal with 
costs, 


M, B, Appeal dismissed. 
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LAHORE HIGH COURT, 
SECOND CIVIL APPEAL No. 1727 of 1919, 
April 5, 1923, 


Present :—Mr. Justico Martineau and 
Mr, Justice Zafar Ali, 


CHIRANJI LAL AND ANOTHER—DEFEND- 
ANTS—APPELLANTS 
versus 


DOST MAHOMED—PLAINTIFEF— 
RESPONDENT, 


Contract Aot (IX of 1872) s.16.—Under influence 
Morigage—Need of money—Compotnd interest--Inier- 
ést, high rate of—Dones from mortgagor's widow, 
whether can object. 


Urgent need of money on the part of a borrower 
doas not of itself place the lender in a position to 
dominate his will the meaning of section 16 of the 
Contract Aot. 


Sunder Koer v. Rat Sham Krishen, 84.0. 150; 84 
I A. 9; 17 M. L. J. 483; 110, W N. 249; 9 Bom D. R. 
304 ; 2 M. L. T7554 ‘i. L. J, 109; 50. L. J. 106; 
(P. 6), followed. 


There is nothing inherently wrong or oppressive in 
an agreement for the payment of compound Interest, 
nor is the mere fact of the rate of interest being high 
sufficient to raise a presumption of undue in- 
fluence. 


Balla Mal V. Ahad Shah, 48 Ind. Oas. 1 ; 124 P. R 
1918 ; 85 M. L. J. 6i4; 16 A L. 5.905; 28 0. wW. N. 
288; 25 M. L. T.55; 180 P. WR 1918 : 29 ©. L. J. 
165; 1 U. P. L. R. {Œ ©.) 25; 21 Bom. L. R. 558 P. C. 
Bolake Mal v. T. G. Heres, 151 P. L. R. 1901; 96 P. R 
1901 ; followed. 


A donee from the mortgagor's widow is not entitled; 
to the equities which existed in favour of the mortga- 
gor and it is not therefore, open to him to Plead that 
the contract cf mortgage is bad for indue influence. 


Astz Khan v. Dunt Chand, 20 Ind. Cas. 812: 305 
P. L. R. 1918 ; 195 P. W. R. 1913, relied on. 


Appeal from the decision of the District 
Judge, Hissar, dated the 10th May 1919, 


Mr, Tek Chand, for the Appellants, 
Mr. Sham Lal, for the Respondent, 
JUDGMENT. —In 1896 the land in suit 


was mortgaged by tho plaintiff’s fathcr-in-law 
Imam Ali to the defendants’ uncle Mani Ram 
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for Rs. 480, After Imam Ali’s death his 
widow in 1917 made a gift of the land to the 
plaintiff, who now sues for redemption. The 
mortgage-deed provided that the mortgagor 
would remain in possession of the land and 
pay interest annually at the rate of Res, 1-9-0 
per cent, per mensem. In default of such pay- 
ment the mortgagor was to deliver possession 
to the mortgagee and pay him interest’ less 
the amount of the profits of the Jand, and, in 
case of failure to pay the interest, he would 
be liable to pay compound interest, There 
was also a stipulation that the mortgagor 
would redeem the land by payment of the 
principal interest, and compound interest with- 
in three years, otherwise the land would be 
deemed to be sold to the mortgagee, but the 
conditional sale clause was struck oub by the 
Deputy Commissioner in 1903 under section 9 
of the Land Alienatlon Act, 


The question is as to the amount payable 
to defendants, who in the first Court claimed 
Bs. 18,194 on account of interest and 
compound interest in addition to the prin- 
cipal sum of Rs, 480, The Courts below 
have concurred in finding that the mortgage 
was brought about by undue influence. The 
Subordinate Judge held that, as the defend- 
ants’ father had taken possession of the land 
soon after the mortgage, the defendants were 
not entitled to the interest and compound in? 
terest which they claimed, and he allowed, on 
account of interest, an amount equal to the 
amount of the principal, and passed a decree 
for redemption on payment of Rs. 960, The 
District Judge on appeal held that the defend- 
ants were entitled to simple interest at the 
rate of Re, 1-9-0 per cent, per mensem, He 
found that the mortgagee obtained possession 
of the land in 1908 and that the profits 
amounted to Rs. 450, and deducting this sum 
from the amount of interest and adding the 
principal, he enhanced the amount payable to 
the defendants to Rs. 2,010. The defendants 
have preferrred a second appeal to this Court. 


The lower Appellate Court's finding as 
to undue influence cannot ‘be supported. 
In the firs} place, the mortgagor of his 
own accord delivered possession of the land 
to the mortgagee and never protested that 
there had peen any undue influence. In 
the second place, the plaintiff, never al- 
leged undue infiuence in his plaint or ob- 
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jected to the terms of the mortgage, and, in 
fact, he recognised the terms as binding, but 
pleaded, that after the principal, interest and 
the compound interest had been allowed for, 
there was a sum of Rs. 1,200 due to him, 
The plea of undue influenca was an after- 
thought on the part of the plaintiff's pleader, 
who, when examined after the defendants had 
filed their pleas, said that owing to the famine 
prevailing at the time of the mortgage, the 
plaintiff was under the undue influence of the. 
defendants. He did not set forth the facts 
which constituted undue influence, and the plea 
was obviously wrong, as the plaintiff was not 
the person who mortgaged the land amd the 
defendants were not the persons to whom it 
was mortgaged. It was indeed not open to the 
plaintiff’s pleader to set up such a plea which 
was inconsistent with the plains, Besides this 
it would not be open to the plaintiff himself to 
plead that the contract is bad for undue influ- 
ence as he is only a donee from the mort- 
gagor’s widow and is not entitled to the 
equities which existed in favour of the mort- 
gagor, Aziz Khan v. Duni Chand (1). 


There ls moreover no evidence to support 
the finding, The learned District Judge says 
that 1896 was a year of famine and that the 
mortgagor was obliged to borrow in order to 
support himself and his family, and he points 
out that only Rs. 101 oub of the mortgage 
money were paid to the mortgager in cash, 
the rest of the consideration being made up of 
debts due to the mortgagee. Taking all the 
circumstances into consideration he concludes 
that the mortgagee dominated the mortgagor's 
will and took an undue advantage of his 
embarrassing financial position, With this 
view we cannot agree. It has been held by 
their Lordships of the Privy Council in Sunder 
Koer v. Rai Sham Krishen (2) that urgent 
need of money on the part of the borrower 
does not of itself place the lender in a position 
to dominate his will, They have also held in 
Balla Mal v. Ahad Shak (3) that there is 


(1) 20 Ind. Cas. 812; 805 P. L. R. 1918; 195 P. W. 
R. 1918 


(2) 840.150; 34 I. A. 9; 17 M. L. J. 489; 110. W.N 
249 ; 9 Bom. L R. 304; 2 M. L. T. 75;4 4. Ls J. 109; 
56. L. J. 106 (P. O0). 

(8) 48 Ind, Oas. 1; 124 P. R. 1918; 85 M. L. J. 614 
16 A. Ta. J. 905; 28 O. W. N. 288 ; 25 M. L. T. 66; 180 
P. W. R. 1918 ; 290. L. J. 165 ; 1 U. P. L, R. (P. 0.) 
ah; 21 Bom. L, R. 558 (P. O.) 
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agreement for the payment of compound 
interest, The rate of interest in the present 
case was not exorbitant, and the mere fact of 
its being high would not be sufficient to rise a 
presumption of undue influence, Bulaki Mal v. 
T, G Heres (4). The terms of the mortgage 
cannot be regarded as unconscionable, and the 
onus is on the plaintiff to show that undue 
influence was exercised, It is to be observed 
that the mortgagor was a lambardar of the 
village and was not an ignorant zemindar or 
aman whose faculties were enfeebled by old 
age. Thelower Appellate Court has cited four 
rulings, of which one is quite irrelevant, an- 
other is a misquotation, and the other two are 
distinguishable from the present case. We 
hold that the plaintiff bas entirely failed to 
prove that any undue influence was exercised. 


It is contended on behalf of the plaintiff 
that the mortgagee’s right to interest ceased 
from the time when he obtained possession of 
the land. But this contention is opposed to 
the terms of the mortgage-deed, and the con- 
ditions with regard to interest were in no way 
affected by the fact of the conditional sale 
clause being struck out, 


In this Court as well as in the lower Appel- 
late Courh the defendants have not asked for 
the amount whieb they claimed in the first 
Court, but have limited their claim to Rs. 6,710, 
To this they are entitled, and we accordingly 
dismiss the plaintiff's appeal. and, accept- 
ing that of the defendants, we alter the decree 
to one for possession of the land in suit on 
payment of Rs. 6,710. The plaintiff will pay 
the defendants’ costs throughout. 


Z. K, Appeal allowed, 


(4) 96 P. R. 1901 ; 151 P. L, R. 1901. 


OIVIL REVISION No, 43 oF 1924, 
April 9, 1924, 
Present :—Mr. Justice Daniels, 


TOTA RAM—PET:TIONER 
Versus 


PANNA LAL—OprositE Parry, 


Civil Procedure Code (Act Vaf 1909), s. 151, scope 
of Application beyond time, admission of —Inherent 
power of Court. 


Section 161 of the Oivil Procedure Code is not 
intended to override the express provisions of the 
law. On theother hand it is intended for oases for 
which the strict letter of the law provides no remedy. 


Whore the law provides a pariod of limitation for a 
particular olass of applications, the Court cannot 
admit them beyond time by applying section 151 of 
the Oivil Procedure Code. 


Joshi Shib Prakash v Jhinguria, 78 Ind. Cas, 416 ; 
46 A, 144; Ajodhya Mahton v. Phul Kuar, 65 Ind. 
Cas. BA1; 1 Pat. 277 ; (1922) Pat. 61; (1928) A. I R. 
(Pat.) 479 ; Bissa Mal v. Kesar Singh, 58 Ind, Oas, 
789 ; 1 Lu 868; Bhausing v. Choganiram Hurchand, 
45 Ind. Cas. 652; 42 B. 363 ;20 Bom. DL. R. 848; 
Ramchandra Govind Thamare v. JayantaRavji, 59 
Ind. Oas. 715; 45 B. 603 at p. 507; 82 Bom, L.R. 1409; 
Krishnaswamy Naidu v. Chengalraya Naidu, 16 Ind. 
Oas. 836 ; 47 M. 171; 18 D. W. 870; 45 M. L. J. 813; 
33 M L, T. 207; (1924) A.I. R. (M) 114; Sabitri 
Thakuarain v. Sari, 60 Ind. Oas. 274; 48 O. 481 at p. 
491; 40 M. D. J. 808; (1921) M. W. N. 169; 19 
AL. J. 281; 481I. A. 76; 930. L.J. 807; 26 0. W. 
N. 557 ; 28 Bom, L. R. 681; 14 L. W. 362,8 U.P. L, 
R. (P.O ) 67 (P. O.), relied on. 


Civil revision from the order of the Munsif, 
Haveli, Aligarh, dated the 26th January 1924, 

Mesars. P, L. Banerji and S, N. Gupta, for 
the Appellant, 


JUDGMENT.—This is an application 
for revision of an order passed by the 
Court below restoring an application for 
cancellation of a sale. The application was 
originally disrpissed for default. The appli- 
cation to restore was not made within the 
time allowed by law. The Court below 
has, however, allowed it in the exercise of its 
inherent powers under section 151 of the Code, 
It is established by ample avthority that 
seotion 16lis nob intended to override the 
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express provisions of law. In other words 
where the law provides a period of limitation 
for a particular class of application the Court 
cannot ignore the provisions of the law of 
limitation by appealing to section 151 of the 
Code. That section is intended for cases 
for which the strict letter of the law provides 
no remedy, This was the view taken by 
this Court in a very recent case, Joshi Shib 
Prakash v. Jhinguria (1), There are also 
decisions of the Patna Ajodhya Mahton v. Phul 
Kuarl 2) Lahore, Bissa Mal v. Kesar Singh (8) 
Bombay, Bhausing v. Chaganiram Hurchand 
(4) and Ramchandra Govind Thomare v. 
Jayanta Ravji (5), and Madras Krishnasamy 
Naidu v. Chengalraya Naidu (6) High Courts 
to the same effect. There are observations 
to the same effect in the judgment of their 
Lordships of the Privy Council in Sabitri 
Thakurain v. Sart (T). 


I accordingly set aside the order of the 
Court below. The application for cancellation 
will stand dismissed with costs in both 
Courts. 


N. H, Order set aside. 


(1) 78 Ind. Oas. 416; 46 A. 144. 

(2) 65 Ind. Cas. 841; 1 Pat. 297 ; (1922) Pat. 61 ; 
(1922) A. I. R. (Pat). 479. 

(8) 53 Ind. Oas. 789; 1 D. 868. 

(4) 46 Ind. Oas, 552; 42 B. 362; 20 Bom. D. R. 


348. 

(5) 69 Ind. Cas. 715; 45 B. 508 at p. 507; 22 
Bom. L. R. 1409. 

' (6) 76 Ind, Oas: 886; 47M, 171; 18 L. W. 870; 
45 M. L. J. 818; 88 M. L. T. 207; (1924) A. I. R. (MJ) 
114. 

(7) 60 Ind. Oas. 274; 48 O. 481 at p. 491; 40 M. 
E. J. 808; (1991) M. W. N. 159; 19 A.D. J, 281; 48 
I. A. 76 ; 838 C. L, J. 807; 25 0. W. N. 557; 23 Bom. 
L. R. 681; 14 L. W. 362; 9 U. P. L. R. (P.O) 57 (P.0.). 
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LAHORE HIGH COURT, 
SECOND CIVILL APPEAD No. 1881 oF 1919. | 
April 16, 1923. 


Present:—Mr, Justice Campbell and Mr, Justice 
Moti Sagar. 


THAKUR DAS AND ANOTHER— 
DEFENDANTS—APPELLANTS 
Versus 


BISHAN DAS—PLAINtIFF—RESPONDENT. 


Limitation Act (IX of 1908) Sch. I, Arts, BP, 85 
Mutual account, what are——Credttor and debtor—Cash 
advances and repayments in kind—Account, nature of 
— Suit to recover balance-—Limitation. 


An account is said to be mutual within the mean. 
ing of Article 85 of sohedule I of the Limitation Act 
when there are transactions on each side creating in- 
dependent obligations on the other. When the tran- 
aactions create obligations on one side only, those on 
the other being merely complete or partial dis. 
charges of such obligations, the account cannot be 
said to be mutual, gak 


Case-law discussed. 


When it was found that the transaotions between 
the parties where those of creditor and debtor and 
that the defendants borrowed money from the plaint- 
iffs and sent them commodities, the proceeds of which 
were applied to re-paying cash loans, and the ao- 
counts disclosed no independent obligations on both 
sides or occasions for mutual demands, 


Held (1) that the account was nota mutual one 
within the mening of Article 85 of SchadulelI to the 
Limitation Act. 


(2) that the case was governed by Article 57 of 
Sohudule I to the Limitation Act. 


Second appeal from the decision of the 
District Judge, Lyallpur, dated 4th July 1919. 


Mr, Mehr Chand, for the Appellants. 
Mr. Lek Chand, for the Respondent. 


JUDGMENT.—The main question in 


this second appeal is one of limitation, 


The plaintiffs sued the defendants on account 
claiming Rs. 1,450. The sub was instituted 
on the 80th of August 1918. The accounts 
showed a balance struck of Rs, 361-6-0 
in favour of the plaintiffs on the 7th of Jeth 
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1970 corresponding with the 20th of May, 
1913, Thereafter the aceounts continued 
for another year and ended with a total in 
favour of the plaintiffs of Rs. 832-9-0. No 
second balance was struck formally. Interest at 
1 ver cant per mensem was claimed bringing the 
amount in suit, as already statedup to 
Rs. 1,450-0-0, 


The Trial Court gave the plaintiffs a decree 
for Rs. 1,210 made up of Rs. 832-9-0 principal 
and Rs, 877-7-0 interest. This order was 
affemed on appeal by the learned District 
Judge. 

The defendants have pleaded from the out- 
set that the plaintiffs were their commission 
agents ; that the account was an open, current 
and mutual account within the meaning of 
article 85 of the Limitation Act, and that the 
claim was, therefore, time-barred since the 
limitation period under article 85 is three years 
from the cloge of the year in which the last 
admitted or proved item is entered. 


Both the Courts below concurred in holding 
that the article applicable was article 57, for 
which the period is six years under the 
Punjab Loans Limitation Act of 1904, the 
balance being treated as an acknowledgment 
starting a fresh period of limitation under sec- 
tion 19 of Act IX of 1908. 


The finding recorded by the learned Dis- 
triot Judge is thet the transactions between 
the parties were those of creditor and debtor 
and that the defendants were borrowing money 
from the plaintiffs and were sending them 
commodities, the proceeds of which were ap- 
plied to repaying cash loans. He held that tha 
accounts disclosed no independent obligations 
on both sides or occasions for mutual demands 
and, therefore, that the account was nota 
mutual one and article 85 did not apply. 


In second appeal apart from an objection 
regarding the award to the plaintiffs of interest 
to which reference will be made later, the 
contentions of the appellants are confined to 
the point of limitation. Diwan Mebr Chand 
for the appellants has argued, firstly, that the 
balance of the 20th of May 1913, does not 
affect in any way the previous dealings bet- 
ween the parties and neither creates a fresh 
eause of action nor establishes the relation of 
borrower and lender in respect of each account. 
Sesondly, he asks us to separate from the resb 
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of the account three transactions in which the 
plaintiffs bought wheat in the market and sold 
it on the defendants’ behalf to Louis Dreyfus 
and Co. at a lower price than that for which 
it was purchased, Two of these transactions 
were previous, and the third was subsequent, 
to the striking of the balance. Diwan Mohr 
Chand refers to a statement made before issues 
inthe Trial Court by Diwan Chand the plain- 
tiff’s agent that the plaintiffs had actedas the 
defendants’ commission agents in these 
transactions and he contends on the strength of 
what was ruledin Manghi Ram v. Ram Saron 
(1) that they fall under article 83 as con- 
tracts to indemnify. As for the remainder of 
the account Diwan Mehr Chand argues that 
its form shows it to have been mutual, open 
and current within the meaning of article 85. 


The rulings relied upon by Diwan Mehr 
Chand on his first point regarding the offect 
of the balance are Ganpat v. Daulat Ram (2), 
Pala mal v. Tula Mal (3) JasRam v. Attar 
Chand (4). Mr Tak Chand, for the plaintiffs, 
has argued with much ingenuity that these 
authorities are obsolete. He points out that 
all three have a common source in Chowksi 
Humutlal Harivulubhdas vw. Ohowksi Achrut- 
lal Harivulubhdas (5), which was afterwards 
affirmed in Shankar v. Mukta (6), and he 
hasreferred us to a later Bombay case, 
Vasudeo Anant v. Ram Krishna Rao (7), where 
the decision in Shankar v. Mukta (6), that an 
acknowledgment cannot form the basis of a 
suit, has been held to have been virtually 
overruled by their Lordships of the Privy 
Council in Maniram Seth v. Seht Rup Chand 
(8), a oase not referred to in any of the Punjab 
rulings. We do not think it necessary to 
pursue this line of reasoning since in our 
opinion, we are bound in second appeal by 
certain findings by the lower Appellate Court 
which render the effect of the balance of slight 


(1) 96 Ind. Cas. 415; 28 P. R. 11915; 218 P, W. 
R. 1914; 100 P. L. R. 1915. 

(2) 68 P. R. 1904 ; 128 P. L.R. 1904. 

(3) 119 P. R. 1908 ; 206 P. W. R.1908. 

(4) 30 Ind. Oas. 491 ; 18 P. R. 1916 ; 178 P, L. R. 
1915 ; 118 P. W. R. 1915. 

(5) 8 B. 194 ; 4 Ind. Deo. (N. S.) 503. 

(6) 22B. 518; 11 Ind. Dao. (N. 8.) 998. 

(7) 24 B, 894; 2 Bom. Ti R.1393; 12 Ind. Deo. (N. 


S.) 795. 

(8) 83 0. 1047; 4 0. L J. 94; 8 Bont L. R. 501; 10 
0. W N. 874; 1 M.L. T. 198; 8 A. L. J. 525; 16 M. L, 
J. 800; 3 N In R, 130; 33 I. A. 168 (P. Ọ.). 
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importance, exoept for the purposes of 
section 19 of the Limitation Act. 


The learned District Judge had held in effect 
after considering the evidence and the accounts 
that the grain and other produce, the price of 
whieh is shown in the plaintiffs’ accounts to 
the credit of the defendants, were sent by the 
latter to the former not for commission sale 
but as re-payment of cash loans, Thisis a 
finding of fact. It is true that in a case, which 
has some points in common with the present 
ease and whichis reported as Ratan Chand 
Jwala Das v. Asa Singh Bogha Singh (9), it 
was held that while the simple relation 
of creditor and debtor existed between the 
parties in regard to the cash advanced by 
the plaintiffs to the defendants, the relation 
of principal and agent existed between the 
defendants and the plaintiffs in regard to the 
sale of the former’s grain. In that case article 
85 was held to apply to the accounts in suit 
but the facts are not precisely fhe same. 
The learned Judge of this Court who 
delivered the judgment remarked that if it 
was shown that the plaintiffs had made ad- 
vances fo the defendants and that the defend- 
antsfrom time to time sent them consign- 
ments of grain in part payment, article 85 
would not apply. He observed, however, 
that the plaintiff had admifted in the witness- 
box that the defendants were grain dealers 
and that he was their commission agent and 
further that the defendants’ grain used to lie 
at his shop for more or less long periods after 
which he used to sell it and deducting his 
commission and other charges, used to credit 
the balance to the defendants’ account. In 
the present case Diwan Mehr Chand wishes 
us to hold contrary to the lower Appellate 
Court that the plaintiffs throughout the deal- 
ings were commission agents for the defen- 
ants. At the same time he contends that 
we must view the accounts as a whole and 
that we should not determine the relationship 
between the parties by reference to one or 
two particular items. This contention is not 
quite consistent with his original argument 
that the three transactions with Louis Drey- 
fus and Co. should be separated from the 
others butin our opinion it is the correct 
view, : 

(9) 59 Ind. Cas. 669; 8 U. P. L.R. (L} 8; 26 P. W. 
E 1991. 
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As regards the sales to Dreyfus and Co, of 
wheat purchased by the plaintiffs on the in- 
structions of the defendants, the defendants’ 
present assertion that there were transactions 
in which the plaintiffs acted as their commis- 
sion agents is inconsistent with their original 
plea in the Trial Court that they had not 
authoriged the transactions. We cannot say 
that the lower Appellate Court came to a, 
decision contrary to law in regarding the 
transactions as mere incidents in the process 
of repayment of money borrowed by fhe 
defendants. 


The other sales recorded in the actount 
were of the defendants’ own wheat, cotton, 
eto, sent by them to the plaintiffs, The 
charging of arhat against the defendants 
does not in itself prove the plaintiffs to 
have been commission agents. For all that 
we know the arhat may have been paid to 
third parties in the same way as other 
miscellaneous charges, such as those for 
weighment, obviously must have been paid 
and we have no reason to suppose that this 
point was overlooked by the learned District 
Judge. The isolated occasion on which the 
balance stood on the defendants’ sidé for one 
day has been considered and explained by 
him. The plaintiffs may have been under the 
obligation to account for the produce received 
by them. but a creditor is always obliged to 
account. The learned District Judgeis not 
shown to have disregarded anything indicating 
the existence of independent obligations on 
both sides. 


We do not think it necessary to notice all 
the other numerous authorities cited before 
us since the nature of the particular accounts 
in question must always be the determining 
factor and no precisely identical case has been 
put before us, On the view that he takes 
of the facts the learned District Judge is sup- 
ported by Shine Gowda v, Fernàndez (10), and 
Ishar Das v. Harkrishen Das (11). In Jas 
Ram v. Attar Chand (4) quoted by Dewan 
Mehr Chand the contest was merely bet- 
ween article 85 and article 64 and the 
dealings between the parties are described 


(10) G Ind. Cas. 141; 84 M. 518; 8M. L. T. 413; 
(1911) 1 M. W. N.1; 21 M. P. J. 891. 

{11) 85 Ind. Cas. 577; 148 P. W. R. 1918; 7 P. p. 
R, 1917. 
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as being “of various kinds.” In Doger Mal v. 
Mula (12) it had been admitted that the 
accounts had been mutual and to start with 
the plaintiffs had supplied goods as well as 
oash to the defendants. In Imart Lal v. Lal 
Chand (18), the balance had shifted fre- 
quently. 

The tosh of a mutual account is seb forth, 
among other authorities, in the case on which 
the defendants most strongly rely, Ratan 
Chand Jwaler Das v. Aza Singh Bogha Singh 
(9), An account is mutual when there are 
transactions on each side creating independent 
obligations on the other, and, where the trans- 
actiorfs create obligations on one side only those 
on the other being merely complete or partial 
discharges of such obligations, the account is 
not mutual, Applied to the facts of the pre- 
sent case this test vindicates the decision of 
the lower Appellate Court that Article 85 does 
not govern the suit. As for Article 83 the 
account, as we have stated already, has to be 
taken as a whole. The case gited for the 
defendants in this connection Mangi Ram v, 
Ram Saran Das (1), was not one in which a 
few items were extracted and treated separate- 
ly, but the decision was given on the whole 
account, 


The second poinb argued in appeal is in 
regard to interest. The rate at which interest 
has been added to the principal in the decree 
was not attacked in the appeal to the District 
Judge and the grant of future interest ab 6 
per ceni. per annum is an exercise of discre- 
tion with which we are not disposed to inter- 
tere, 

The appeal fails and is dismissed with 
costs. 


Z, K. Appeal dismissed, 


(12) 54 Ind. Cas. 453 ; 17 P. W. R. 1920; 9 P. L. 
R. 1920. 


(19) 7 Ind. Cas. 715; 75 P, R. 1910; 99 P. W. R. 
1910 ; 124 P, L. R. 1910. 


I O13236 


INDIAN OASES 


1001 


ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL No, 954 op 1922, 


May 7, 1924, 


Present :—Mr. Justico Daniels and 
Mr. Justice Neave, 


CHETAN SINGH AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
VETSUS 
SARTAJ SINGH AND OTHERS—DEFEN- 
DANTS— RESPONDENTS. 


Hindu Law—Joint family—Brothers and sons— 
Mortgage by brothers —Morigage by managing members 
—Presumption-—Suit on morigage.Sons, whether 
necessary parties. 

Where all the adult members of a joint Hindu 
family appear on the record as plaintiffs or defendants 
it is a legitimate presumption that they are soting 
ag managers on behalf of themselves and of the 
minor members. 


Madan Lal v. Kishan Singh, 15 Ind. Oas. 188; 84 A. 
572; 9 A. D. J, 844; Krishna Jiva Tewari v. Bishnath 
T 16 Ind. Cas. 892; 84 A. 615; JOA. L. J. 217, 
relied on. 


In a suit on almortgage executed by certain bro- 
thors, forming along with their sonsa joint Hinda 
family, an objection was taken that the song algo 
should have been joined as parties. On the day, 
however, the latter were added as parties the suit 
against them stood barred by limitation. The Court 
accordingly dismissed the'entire suit. There was no 
allegation in the plaint that the brothers wero being 
sued as managers. On appeal sm 


Held, that it should be taken that the brothers 
wera being sued as Managers and that the sons were 
sufficiently represented by their fathers and the suit 
ought not to have been dismissed. 


Hari Lal v. Manman Kunwar 15 Ind. Oas, 126: 
84 A. 549 ; 9 A. L. J. 819, followed. 


Appeal from a decree of the District Judge, 
Shahjahanpur, dated the 18th April 1929. 

Mr. N. P. Asthana, for the Appellants. 

Mr. Gulgari Lal, for the Respondents. 


JUDGMENT.—This is an appeal by 
the plaintiffs in a suit for sale on a morb- 
gage. The mortgage was executed in the 
year 1908 by three brothers the first two 
of whom are defendents Nos, el and 2 and 
the mother and heir of the third is defen- 
dant No, 8. The property mortgaged‘ was 
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joint ‘family property. On an application 
made by the defendants during the pendency 
of the suit the defendants Nos. 6 to 10 who 
are the sons of defendants Nos. 1 and 2 the 
original mortgagors were added as parties, At 
the time when they were so added more than 
twelve years had elapsed from the date when 
the mortgage-money became payable. On this 
ground both the Courts below have dismissed 
the entire suit with reference to O. XXXIV, 
T. 1, of the Code of Civil Procedure, 


In appeal to this Court it is contended, as it 
was contended in the Courts below, that the 
added defendants are sufficiently represented 
in the suit by their respective fathers who are 
admittedly the managing members of the 
joint family. This plea is supported by the 
Full Bench ruling in Hari Lal y. Munman 
Kunwar (1), The same view was followed 
shortly afterwards in Madan Lal v. Kishen 
Singh (2). in a case in which the mortgagor 
was plaintiff; andin Kriskna Jiwa Tewari v. 
Bishnath Kalwar (8) it was further held that 
where all the adult members of a joint Hindu 
family appear on the record as plaintiffs or 
defendants it is a legitimate presumption that 
they are acting as managers on behalf of 
themselves and of the minor members, 

‘We find it impossible to distinguish the pre- 
sent case from Hari Lal v. Munmman Kun- 
war.(1) All the material circumstances are the 
same, The suit was brought against the origin- 
al mortgagors. ‘Objection was taken that the 
sons ought to have been joined. At the time 
when the objection was taken a suit against the 
sons would have been barred by limitation. All 
these circumstances are present in the case be- 
fore us. The learned District Judge has 
attempted to distinguish the case on the ground 
that it was not formally stated in the plaint 
that the defendants were being sued as mana- 
gers. A perusal of the judgments in Hari Lal 
v. Munman Kunwar makes it sufficiently 
clear that this allegation was equally absent 
from the plaint in bhat case. As here it was 
at the instance of the defendants that the 
question whether the sons were represented 
by their fathers was raised. Following the 
ruling in that case we hold that the Courts 
below were wrong in dismissing the suit. The 


(1) 15 Ind. Gas, 126 ; 34 A. 549; 9 A. L. J. 819. 
(2) 16 Ind. Cas. 188 ; 34 A. B72 9 ALT. J. 844. 
(8) 16 Ind. Cas. 892 ; 34 A, 616 ; 10 A. D. J. 217. 
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Trial Cours decided all the issues before it 
except the issue of legal necessity. That issue 
must now be tried, 

We accordingly seb aside the decrees of the 
Courts below and remand the case through the 
lower appellate Court to the Court of first 
instance for decision after coming to a find- 
ing on the remaining issue. Costs here and 
heretofore will abide the result, 

N. H. Case remanded, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT., 


FIRST CIVIL APPEAL NO. 4 oF 1922, 
January 8, 1924. 


Present :—My. Baker, J. C., and Mr. 
allifax, A, J. ©. 


Sir G. M. CHITNAVIS AND OTHERS — 
DEFENDANTS — APPELLANTS 
Versus 
NATHU SAO—PLAINTIFF —RESPONDENT, 


Hindu Law—Time-barred debt of father-—Son, lia- 
bility of —Civil Procedure Code (Act V of 1908), 
0. XXI, r. 68; O. XXIII, r. 1—Limitation Act (IX of 
1908) Sch. 1, Art. 11—Objeciton to attachment —W ith- 
drawal of objection — Order without investigaiion— 
Declaratory suit— Limitation. 


A Hindu son is under no obligation to pay a time- 
barred debt of his father and hia estate is not liable 
to be sold for the payment of such a debt. 


Subramanta Aiyar y. Gopala Atyar, T Ind.Oas. 898: 
33 M. 308; 8 M. L. T. 321; 20 M. In J. 688; Naro 
Gopal v. Paraganda, 89 Ind. Cas. 28; 41 B. 847; 19 
Bom. Iu. R. 69, relied on. 


Chowdhury Chutiarsal Singh v. The Government, 3 
W. R. 57, distinguished. 


The period of limitation for a suit to set aside an 
order under O. XXI, r. 63 of the Civil Procedure Code 
is one year, evan if the order is passed without any 
investigation or consideration of the merits of the 
claim or objection. : 


Venkatarainam v. Ranganayakamma, 48 Ind. 
Cas. 270; 41 M. 985 ; 24 M. L. T. 197; (1918) M. W. 
N. 599; 8 L. W. 292; 85 M, L. J. 885 (H.B); Nogendra 
Lal Chowdhury v. Kant Bhusan Das, 44 Ind. Oas, 
266; 45 O. 785; 238 CO, W. N. 876, followed. 
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But where the objection is withdrawn and the pro- 
ceedings are dropped in consequence the order is equi- 
valent to one under O. XXIII, r, 1 of the Code grant- 
ing permission to withdraw with liberty to inatibute 
feash proceedings and is not under O. XXI, r. 63 of 
the Code ao aa to bar a subsequent suit not institul- 
ed within ona year. 

Appeal against the decree of the Additional 
District Judge, Nagpur, dated the 16th 
November 1921, in Civil Suit No, 21 of 1919, 


Messrs. V. Bose, W. R. Puranik and A. D. 
Mande, for the Appellants. 
, Messrs, B. B. N. G. Bose, D. W. Kathalay 
and K. V. Vazalwar, for the Respondent. 


JUDGMENT. —This wasa suit brought 
by Nathu Sao Lad of Bliohpur for the en- 
forcement of a mortgage by foreclosure. The 
mortgage was executed on the 15th of April 
1915 on behalf of the first defendant Bhagwan 
Sao Lad, who is still a minor, by his mother 
Khushal Bai. The property covered by it is 
a house and kotha in Nagpur, and a kotha and 
two malik makbuza fields (9°43 and 9°08 acres 
in aren) ab Saoli, a village about eight miles 
from Nagpur. The first two matters men- 
tioned in the petition of appeal of four of 
the defendants are simple and do not need 
any long discussion, The first appellant Sir 
Gangadhar Rao Chitnavis was impleaded as 
the ninth defendant on the ground that cer- 
tain other defendants bad purchased portions 
of the mortgaged property at sales in execu- 
tion of decrees and had subsequently sold 
them to him. An unnecessary finding was re- 
corded in the judgment of the lower Court 
that the ninth defendant had failed to prove 
these transfers by production of the sale- 
deeds; the decree however gives him -the 
right to redeem. ‘The first ground of appeal 
is that this finding is wrong, but that, in view 
of the decree, ig more unnecessary than the 
finding itself ; it was expressly abandoned in 
this Court. 

The second matter is the due attesta- 
tion of the execution of the mortgage bond, 
This was formally denied by some of the de- 
fendants but admitted by Khushal Bai for 
herself and for her son, The witnesses ox- 
amined to prove due compliance with all the 
formalities of attestation were Yeshwant Rao 
Maratha (P. W.1) the petition writer who 
wrote the deed, Ratan Sao Lad (P. W. 2) one 
of the attesting witnesses, Lakshman Puranik 
(P. W, 4) and Onkar Sao Lad (P, W. 18), 
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agents of the plaintiffs who managed the 
affair, and Khushal Bai (P. W. 17) herself, 
Each of these witnesses was subjected to a 
cross-examination of portentous length of 
which the result could not possibly have 
been more than a few variations or contradic- 
tions as fo details which would not affect 
their credibility in the least, and was much 
more likely to be what it was in fach, a very 
complete confirmation of the trath of their 
story of meticulously proper and formal attese 
tation. 

The sole reliance of the appellants is on 
statements made on the same subject in 1917 
by the two attesting witnesses, in the course 
of proceedings to which reference will be made 
later. Copies of these depositions are filed as 
Exhibits IX D. 4 and IX D. b, If they are 
read entirely by themselves itis possible to 
misunderstand them into statements that the 
execution was not duly attested, though even 
that is not easy, That possibility is, however, 
completely excluded by the statements now 
made by the witnesses, especially those in 
crosssexamination. The earlier depositions 
are short but did not really differin any 
of the details then given from the much 
fuller statements now made, which explain 
the ambiguities in them due to their short- 
ness, At the most, these two statements 
would furnish reason for disbelieving the pre- 
sent statements of the two attesting witnesses; 
they are not substantive evidence. Even if 
they directly contradicted the present state- 
ments, is would be manifest from the evidence 
of the other witnesses and from the deposi- 
tions now made by the two witnesses them- 
selyes that they were false. It is beyond 
doubt that the execution of the mortgage bond 
by Khushal Bai was duly attested according 
to law, 

The whole consideration of the mortgage 
is the amount of debts due to the plaintiff on 
long standing current accounts by Ganga Sao, 
father of the minor Bhagwan Sao, and Ganga 
Sao’s younger brother Jaman Sao, They form- 
ed a joint Hindu family with Bhagwan Sao 
till they both died in January 1915, Jaman 
Sao on the 12th and Ganga Sao on the 14th, 
during an epidemic of plague. The mortgage- 
deed was executed just three months later, 
and, apart from the pleas of trust and agency, 
ib is admitted that recovery of the amounts 
dye ag the balance of the accounts was then 
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barred by ime, unless the accounts were 
mutual as well as open and current. Thera 
are two accounts, the first inthe name of the 
younger brother Jaman Sao, who was till his 
death an agent of the plaintiff and Gomashta 
or Manager of his oloth shop in Nagpur. He 
kept an account as between himself and the 
plaintiff, beginning from November 1896 (Hx- 
hibit P. 2) and continuing till his death in 
January 1915, or just over eighteen years, 


This account opens with a credit of the 
amount of Jaman Sao’s pay for one year, 
and all through there is no other item of 
oredit except a very few of small sums not ex- 
ceeding ten rupees. There was never a balance 
in favour of Jaman Sao, and itis perfectly clear 
that he was merely drawing against his salary. 
Tt is true that an account may be “ mutual” 
although the balance is always one way, 
provided the parties contemplated that it 
might shift to the other side at times, but 
here the fact that practically the only credits 
to Jaman Sao are his wages and still more 
the faot that for so long us eighteen years 
there was never once a balance in his favour 
prove beyond doubt that the parties never did 
contemplate anything of the sort, 


But the whole situation is explained by 
Onkar Sao (P. W. 13) the plaintiff's own Head 
.Munim, who inspected the Nagpur shop 
and audited the accounts at loast once a year, 
He speaks on behalf of the plaintiff himself, 
and is recorded as saying: “I found Jamansa 
used to borrow from this Nagpur shop moneys, 
and at the end of every year there was a bal- 
anes against him in the accounts of the shop as 
debts dus from him. I used to tell all these 
balances every year to my Malik. Malik 
believed in him and hence he did not say 
anything. The balance was thus due from 
him every year and continued up to his death.” 


P In oross-examination this witness added: 
Jamansa’s pay was Rs. 600 per year, He 
never took his pay regularly per year in one 
lump sum, He used to. borrow much more 
in excess, every year, I used to make reports 
every year. But Malik did nof object as he 
was a confidential servant. No rusu was got 
made from (sic) plaintiff. No interest was 
eharged, as Malik had exempted him from 
interest, The were no debit transactions in my 
Malik’s name, oredit to Jamansa, In my 
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presence Malik did not ask him to pay his 
dues, Malik asked me to dun him and I dunned 
‘him 25 or 30 times at least. When I was hard 
against him, he used to go to Malik and satisfy 
him. Every time I" asked him to give 
him a promissory note or Rusu or bond, and 
every time he said that if Malik asked him 
he would give one, I never asked him to 
give 8 mortgage-deed. He never gave a ruzu 
or promissory note to me, He went to my 
master and satisfied him. I asked him several 
times why he borrowed so much. He said 
he had purchased fields and built a Kotha afid 
houses, I did not enquire what were his 
annual family expenses. He had no family 
estate at all to begin with,” 


Even without this clear statement of the’ 
position by the plaintiff’s own representative 
it would be impossible to suppose that Nathu 
Sao was borrowing money from the man he 
employed to look after his branch shop in Nag- 
pur, who owned no property at all when he 
entered his service, It is hardly necessary 
to mention the plea, taken here as well as in 
the lower Court that the position of Jaman 
Sao in respect of this account was that of a 
Trustee or of an Agent; he was obviously 
nothing of the sort. The recovery of 
Rs.10,878-11-0 of the debt of Rs, 12,000 which 
formed the consideration for the mortgage was 
therefore barred by time when the mortgage 
was executed. 


Another matter of primary importance that 
has been left clear out of sight is that this ac- 
count was Jaman Sao’s private and separate 
account, Ganga Sao, the fabher of the minor 
had nothing whatever to do with it, and nei- 
ther he nor the minor was liable for the 
excess over his salary drawn by Jaman Sao. 
Their shares in the property might possibly be 
go liable if it were proved that the whole 
property had been acquired by means of those 
overdrafts, bub that bas certainly not been 
proved nor even definitely alleged, Now on 
Jaman Sao’s death, which occurred two days 
before Ganga Sao’s, neither his brother nor 
bis nephew, who became owners of his share 
in the property by survivorship, became liable 
for the debt as his legal representatives under 
section 63 of the Civil Procedure Code as 
Jaman Sao was nob an ancestor of either of 
them. This debt therefore, which is more 


‘than six-severiths of the total consideration of 
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» the morbgage, was never a debt due by the 
. minor’s father ab all. ' 

The comparatively small balance of 
Rs. 1,621-5-0 was due on, a separate “account 
which was kept in the name of Gangasa only, 
though it was really the account of the joint 
family consisting of both brothers. Ib was 
opened in November 1901, beginning with a 
debit against the family of Rs 540, and ran 
for just over thirteen years. The two bro- 
thers owned a shop of their own for the sale 
of cloth and groceries, and took goods for it 
from’ the plaintiff’s shop and also supplied 
goods from it to the plaintiffs shop on 
occasion, This account showed a balance 
in favour of the two brothers at the 
end of only the second, fourth and fifth 
years of the thirteen during which it ran. 
The plaintiff’ s agent Onkar Sao (P. W. 13) 
says: “Gangasa and Jamansa were joint. 
Jamansa was Karta. Gangasa was elder. He 
was nob active at all. Jamansa did all work and 
business and hence he was Karta of the 
family.” Ib seems therefore that any credit in 
this account would be regarded only as going 


to balance the debits in the other. But evenif’ 


the account in Ganga Sao’s name is to be breat- 
ed as entirely separate, the three apparently 
accidental credit balances will not even indi- 
cate mutuality. The plea of agency or trustee- 
ship is even less applicable to ““ Gangasa’s ” 
account than to “ Jamansa’s ”, and if must 
be held that the recovery of the whole of the 
debt which formed the consideration of the 
mortgage was barred by time when the 
mortgage was executed, 

Now, though the decision really affects 
less than one-seventh of the total consi- 
deration of the mortgage, if has still to be 
decided whether the alienation of the minor’s 
estate was justified by the fact thabit waa 
made for the payment of bis father’s debt of 
which the recovery was barred by time, that 
is to say whether a son is bound to pay such 
a debt under the Hindu Law. It has been 
consistently held that he is nob. This pro- 
position was taken almost for granted without 
discussion by the Madras High Court in 
Subramania Aiyar v. Gopala Aiyar (1) and by 
the Bombay High Court in Naro Gopal v, 
Paraganda (2), 

a) 7 Tad. Can, 898 ; 33 M 808; 8 M. L. T, 321; 20 


M L. J. 8 
(2) 99 Ind. Oss. 28 ; 415. 847; 19 Bom. L. R. 69. 
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In Dalip Singh v. Kundan Lal (8) the 
Allahabad Court went further and held 
that s Hindu father cannot himself revive a 
time-barred debt of his own so as to authorise 
him to alienate his son’s share in the joint 
property for its satisfaction, because there is 
no legal necessity for the revival of the debt. 
If the father’s own powers of alienation were 
in question, this decision might be found to go 
too far in view of that of the Privy Counoil in 
Sahu Ram Chandra v. Bhup Singh (4), and of 
the remarks in the Madras case just mentioned 
as to the continued existence of a debt even 
after its recovery by suit is no longer possible, 
We are not however concerned with that, but 
the proposition that a Hindu is under no obliga- 
tion to pay a time-barred debt of his father’s 
was also mentioned incidentally as beyond 
controversy in Sahu Ram Chandra v. Bhup 
Singh (4). The appellants in that case sought 
to enforce against the sons of one Bhup Singh 
a mortgage executed by Bhup Singh alone for 
money lent to him, and their Lordships said : 

“Except under the mortgage all other remedies 
have long ago disappeared, and the appellants 
rear it up and claim under it now, there be- 
ing no right in them to invoke the dostrine of 
the pious obligation to discharge the debt in- 
curred by Bhup Singh, because that debb as 
such cannot be successfully sued for,” 

The only case mentioned on the other side 
is thatof Chowdhry Chuttarsal Singh v. The 
Government (5), That was decided as long 
ago as 1865 and does not state anything like 
the proposition in support of which it is cited. 
The matter seems to rest on the fairly 
obvious principle that even if a man’s father 
owed a sum of money at one time bub cannot, 
or could not if he ware alive, be compelled to 
pay it now, either because he has paid it or 
bevause the recovery is barred by time or for 
any other reason, fhe man himself cannot be 
compelled to pay it, nor could it be called 
even his pious duty as a Hindu to do so, In 
this view if must be held that the considera- 
tion of the mortgage was not such as to justify 
any alienation of the estate of the minor 
by his guardian, ° 


(8) 18 Ind. Gas. 726; 85 A. 207; 11 A. L. J. 244. 

(4) 39 Ind. Cas. 280;89 A. 487 ; 21 0. W. N. 698; 
1P. L. W. 657; 15 A. L. J. 437; 19 Bom. I. R. 498; 96 
O. L. J. 1; 38 M. In J. 14; (1917) M. We N. 439: 99 
M. Le T.22; 6L W. 218; 44 L A. 128 (P. 0). 

(8) 8 W. R. 67, 
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In the lower Court ib was pleaded for 
the second, third and fourth appellants, 
Hira Sao and his two sons, that the suit on 
the mortgage was barred by time against them 
and in respect of the portion of the morigaged 
property in their hands, by reason of an 
application made by the plaintiif under Rule 
68 of. Order 91 of the Civil Procedure Code 
and dismissed more than one year before he 
filed the present suit. Hira Sao obtained a 
decree against the minor Bhagwan Sao as 
the legal representative of his decéased 
father, and in execution of it attached and 
brought bo sale the kotha in Nagpur and the 
kotha in Saoli, which he purchased himself, 


On the 31st of July 1916 the present 
plaintiff put in a petition in the execution pro- 
ceedings which ended in the sale, praying that 
the property might be sold subject to his 
mortgage lien under rule 62 of Order 21. The 
deoree holder Hira Sao denied the validity of 
the mortgage, mainly on the ground that the 
execution of the bond had not been duly attest- 
ed. Evidence was adduced by the mortgagee 
who called the two attesting witnesses, Copies 
of their depositions are filed here as Exhibits 
IX D. 4and IX D. 5. The evidence was re- 
garded as not proving due attestation because 
of “the confusion made by the attesting wit- 
nesses in their evidence about time of attesta- 
tion, ” though it is apparent now that the con- 
fusion in the matter wasin the minds of the 
Judge and the pleaders on both sides, and 
it would have been cleared upif the wit- 
nesses had been examined with reasonable 
care, The pleader for the present plaint- 
if then prayed for an opportunity of oall- 
ing furthér witnesses but this, for some 
réasons, was refused. Thereupon the plaintiff 
withdrew his objection and the Court recorded 
an order that “ the proceedings will therefore 
be dropped.” This was on the 18th of Novem- 
ber 1916, and the present suit was filed on 
the 21st of August 1919. 

In the lower Court it was held that as no 
order under r, 62 of O. XXI,was passed after 
investigation of the claim, the provisions of 
tule 63 do not apply to the case. This is 
based on the judgment in Bhimrao v. Martand 
(6), where it was beld that an order on a claim 
preferxed to property attached in execution or 
ob an obfection made to such an attach- 


(6) 46 Ind. Cas, 103 ; 14 N. I. R. 66, 


ment was nob an order “ made under 
rule 98 or rule 99 or rule 101” of O. XXI 
of the Civil Procedure Code, so that rule 
103 of the same Order and Article 11, 
A of the Limitation Act, should apply to 
if unless it was made after investigation, 
however slight, of the claim or objection 
itself; that is to say, that a dismissal 
in default or for undue delay or for some 
similar reason is not an order to which rule 
108 applies, 

There isa marked difference in wording bet- 
ween rules 63 and 103 of O. XXI ofthe 
Civil Procedure Code and between Articles 11 
and 11-A of the Limitation Act. Bile 108 
contains specific mention of the rules preced- 
ing it, and each of those rules speaks of an 
order passed after investigation, The rules 
preceding rule 68 also speak of an investi- 
gation, but rule 63 does not mention them. 
That this omission is intentional is apparent 
by comparing the rule with the corresponding 
section of the old Code. These matters give stbr- 
ong'support to the opinion expressed in Venkata- 
ratnam v) Ranganyakamma (T), and Nogendra 
Lal Ohowdhury v. Fani Bhusan Das (8), that 
the period of limitation for a suit to sot aside 
an order under ż. 63 of O. XXI is ono year, 
even if that order was passed without any 
investigation or consideration of the merits of 
the claim or objection. 

In the present case, however, there was 
nothing to prevent the mortgagee making 
another application to exactly the same effeat 
after the withdrawal of his first application. 
The order was, therefore, equivalent to one 
under r. 1 of O, XXIII, granting permission to 
withdraw from a suib with liberty to institute a 
fresh suit in respect of the same subject matter; 
the permission to withdraw was given and the 
liberty to institute fresh proceedings on the 
game grounds was there without being given. 
There was, therefore, no order made against 
anybody under r, 62 of O. XXI which could 
become conclusive under r. 63, and the present 
suit is not barred by time as against the ob- 
jector claimant in those proceedings. 

(The rest of the Judgment is not material for this 
report. 

N. E. Appeal allowed. 


(7) 48 Ind. Cas. 270; 41 M. 985 ; 24 M. È. T. 197; 
(1918) M. W. N. 699; 8 L. W. 293; 35 M. L. J. 885 


F.B.) - ; - 
; (8) l- sd ind. Oss, 965 ; 45.0. 785; 23.0. W, N. 875, 
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TODAR MAL v, KISHEN LAL 
ALLAHABAD HIGH COURT. 


SECOND CIVIL APPEAL No, 1570 oF 1922. 
April 2, 1924. 
Present Mr, Justice Daniels, 


TODAR MALm-PLAINTIFF--APPELLANT 
VETSUS 
KISHEN LAL AND OTHERS— 
DEFENDANTS-~RESPONDENTS, 


Hindu Law—Female, alienation by—Consent of 
neat revgrsioner— Alienation in favour of newt rever- 
stoner Legal necesstiy. 


The consent of the nearest raversioners to an alie- 
nationby a Hindu female does not constitute an ab- 
solute proof of the validity of the transaction, but 


operates by raising a presumption that the alienation 
was made for legal neaessity. 


Rangasami Goundan v. Nachiappa Goundan, 50 
Ind. Cas. 498; 46 I. A. 72; 86 M. L. J. 498; 17 A. L J. 
536; 29 C. L. J. 689: 21 Bom. L R. 640 ; 28 0. W. N. 
777; (1919) M. W. N. 262; 42 M. 528; 26 M. L. T. 5; 10 
Ta, W. 105 (P. O.), followed. 


When, however, the alienation is in favour of a 
person having # direct interest in obtaining it, f6., of 
the presumptive reversioner himself or his son, the 
presumption of the transaction being ® proper one 
disappears, and it is necessary to adduce other evi- 
dence to establish the legal necessity. 


Appeal against the deoree of the Additional 
District Judge, Meerut, dated the 15th 
November 1922, 


Mr, P, L, Banerji, for the Appellant. 
Dr. N. C. Vaish, for the Respondents, 
JUDGMENT.—This appeal arises out of 


a suit to set aside a sale-deed executed by Mst, 
Shib Dei the mother of the plaintiff in the 
year 1909, Mst. Shib Dei inherited the prap- 
erty in suit from her father. Prior to this 
transaction sho bad married and had become 
a widow. Prior to the deed in suit’ she had 
entered into a karao marriage with a second 
husband. Atthe time when the deed was 
executed she had no children, but a son, the 
plaintiff, was subsequently born to her. At 
the time of the transaction the presumptive 
reyersioner was one Hans Ram. The sale- 
deed was executed in favour of Hans Ram's 
son Rati Ram. 
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In both the Courts below a case was put 
forward on behalf of the plaintiff that the 
deed was obtained from Mst. Shib Dei by fraud. 
This case has been rejected by both Courts 
and is now abandoned. The second defence 
is that the deed was executed without legal 
necessify. On behalf of the defendants it was 
objected that the plaintiff was incompetent 
to challenge the deed on the ground that he 
was born after its execution. This plea has 
also now disappeared. The plaintiff’s right to 
challenge it clearly depends on whether the 
deed was valid at the time of its execution, 
An issue was framed on the question of 
legal necessity bub neither Court has come 
to a finding on it. The Courts have held 
that the deed wasvalid onthe ground that 
ib was executed with the consent of the next 
presumptive reversioner and that this dis- 
penses with the necessity for proving legal 
necessity. 


Now it has been held by the Privy Council 
in Rangasami Goundan v. Nachiappa Goun- 
dan (1), that the consent of the nearest rever- 
sioners does not constitute absolute proof of the 
validity of the deed but that ib operates by 
raising a presumption that the deed was execut- 
ed for legal necessity. Following thie principle 
it has been held that no consent of reversioners 
can validate a deed of gift because in such a 
cage there can be no legal necessity Abdulla 
v. Ram Lal (2), It has also been held in an 
Oudh case decided by Mr. Soott and Sir 
Edward Chamier Deputy Commissioner of 
Sitapur v. Ausart Singh (8) that where the 
presumptive reversioner was a man of over 
eighty his consent was not sufficient to dis- 
pense with other evidence. Similarly, it 
appears to me that where the transaction is 
in favour of a person having a direct interest 
in obtaining it, 7.¢, of the presumptive re- 
versioner himself or as in the present case 
of his son, the presumption of the trans- 
action being a proper one disappears. 
The deed in the present ease beingin favour 
of the son of the person whose consent is 
relied on, it was, in my opinion, necessary to 


(1) 60 Ind. Oas. 498; 46 I. A. 72; 86 M D. J. 498: 
i7 A. D. J- 536; 29 0. L. J. 6599;91 Bom. D. R. 640; 
98 0. W. N. 777; (1919) M. W. N. 962; 42 M. 598; 
28 M. L. T5; 10D. W. 105 (P.O). 
(2) 19 Ind. Oas. 601; 84 A. 139; BAT L. J. 1818. 
(8) 9 0. 0. 104. 
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4 
offer other evidence in proof of the legal neces- 
sity. Evidence on this point was fendered 
but as no finding has been arrived at by the 
Court below I remit an issue under O. XLI, 
1, 25, Was the deed in suit executed for legal 
necessity ? 

The finding should be submitted before the 
Judge’s Court vacation. On receipt of the find- 
ing ten days will be allowed for objections. 


N, H. Case remanded, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


MIBOELLANEOUS CIVIL APPEAL 
No, 43 of 1923. 


January 7, 1924. 
Present :—Mr. Daniels, J. O.. 


GAURI SHANKAR AND JAGANNATH 
—~DEFENDANTS— APPELLANTS — 
versus 
JANG BAHADUR SINGH AND ANOTHER— 
PLAINTIFFS AND SHEO RATAN 
SINGH—DEFENDANT— RESPONDENTS, 


Hindu Law—Joint family—Morigage by father- 
Mortgage-decree—Sons, whether can challenge deorce 
Immorality or illegality, proof of. 


A debt inourred by a Hindu father, secured by a 
mortgage containing a personal covenant to pay oon- 
stitutes an antecedent debt equally with a debt 
secured only by a personal bond. 


So long as a creditor is seeking to enforce a mort- 
gage of family property executed by a Hindu 
father he is bound to prove as against the sons of tha 
mortgagor that it was exeouted for valid necoasity. 
But when once the mortgage has merged in a deores, 
it no longer subsists and the judgment-debt which 
the oreditor is seeking to enforce is on the same foot- 
ing aa any other debt inourred by the father. When 
a decree for realisation of mortgage-Money by sale of 
the mortgaged property has been obtained against a 
Hindu father, the sons of the mortgagor cannot gat 
that deorea set aside without alleging that the debt 
was of an illegal ox immoral character. 


Caselaw discussed. 


Appeal against the order of the 4th Addi- 
tional District Judge, Lucknow, dated the 5th 
July 1923 réversing the deoree of the Munsif, 
North Lucknow, dated the 25th January 1922. 


INDIAN OASHS 


Mr, Hakhmuddin, for the Appellants, 
Mr. Ram Bharose Lal, for the Respondents, 


JUDGMENT.—This is an appeal from an 
order of remand passed by the learned 4th 
Additional Judge of Lucknow. The suit was 
one brought by Jang Bahadur Singh and 
Abbaran Singh for a declaration that a mort- 
gage-decree passed against their father Sheo- 
ratan Singh was not binding on them or on 
the family estate. The mortgagein question 
was executed by Sheoratan Singh in favour of 
the predecessor-in-interest of the appellants 
Gauri Shankar and Jagannath, and the latter 
obtained a decree for sale on the basis*of the 
mortgage on 14th February 1919 in the Court 
of the Munsif of Lucknow (North), Ab the 
time when tha suit was brought, a sale of the 
property in execution of the decree had taken 
place bub had not been confirmed, The plaint- 
ifts, however, on a still later date got the suit 
restored to the file, and no point has been 
made before me of the fact of sala having taken 
place. The question which has been argued 
in this appeal is whether when a decree for 
realization of mortgage-money by sale of tha 
mortgaged property has been obtained against 
the father, the sons can geb thas decree set 
aside without alleging that the debt was of an 
illegal or immoral character. The learned 
Munsif framed a preliminary issue on this point 
and decided it against the sons. They appeal- 
ed, and the learned Additional Judge relying 
on the decision of a Judge of this Court in 
Ganga Bakhsh Singh v. Raghubar Singh, (1) 
since reported in 26 O. O. p. 299, took a con- 
frary view and has remanded the suit for 
decision on the merits, 

Before coming to the main point in the 
appeal, a subsidiary point raised by the learn- 
ed pleader for the respondents may be dealt 
with. He has urged that, in substance, the 
plaintiffs did allege that the debb was of an 
immoral character and further that they 
alleged that the mortgage-deed was entirely 
fictitious. As regards the former point his 
contention cannot be sustained. The plaintiffs 
did in para. 3 of their plaint allege in general 
terms that their father was spendthrift and a 
man of loose character, bub they made no 
definite allegation as to the purposes for 


(1) 73 Ind, Oas. 27; 26 0.0. 299;90.& AL. 
R. 859; 100. L. J. 61 ; (1923) A. I. R. (0.) 182. 
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which the money was borrowed. The Court 
examined one of the witnesses under O, X, r. 
1 for the purpose of clearing up these plead- 
ings and he definitely stated that he could 
make no statement as to the purpose for 
which the money was borrowed. As regards 
the second point there was likewise a 
general allegation in the plaint that 
the father borrowed money by means of 
a fictitious mortgage-deed, but it. was not 
followed up, and the plaintiffs took no objec- 
tion to the form of the issue framed by the 
Trial Court which was :— 


“Is the present suit maintainable in view 
of the fact that no allegation regarding 
the immoral purposes for which the 
money was borrowed is made in the 
plaint ?” 

Even in the Court below, where the plaint- 
iffs were the appellants, this point does not 
seem to have been pressed, The only point 
on which the learned judge in remanding the 
case directed the Munsif to frame issues was 
on the question whether or not the mortgage 
had been executed for family necessiby and 
was binding upon the plaintiffs. This objec- 
tion therefore fails. 

If the decision in Ganga Bakhsh Singh v. 
Raghubar Singh (1), is good law, the arder 
passed by the learned Judge was undoubtedly 
right, If I differed from a reported decision of 
a Judge of this Court I should ordinarily feel 
it my duty to refer the case to a Bench. In 
this case, however, it appears fo me unneces- 
sary to do so because the decision is contrary 
to the Bench rulings of this Court and if is 
evident from a perusal of the judgments that 
the learned Judge’s conclusion was based 
largely on a view of the decision in Sahu Ram 
Chandra v. Bhup Singh (2), which has now 
been declared by the Privy Council itself in the 
recent case of Brij Narain Rai v, Mangla 
Prasad Rai (38) to be incorrect. The learned 
Judge was aware that he was differing from a 
published Bench ruling of this Court, namely, 


I 
N. 698 ; ‘Lp. L W. 651; 19 Bom. L. R. 498: 


21 0. W. 

26 0. L. d. 1; 33M É, J. 14 (1917) M. W. N, 489 ; a2 
M. L. T. 2256 I. W. 218 (P.C 

(3) 77 Ind. Caa, 689 ; 21 A. È. Í 934; 46 M. LJ. 
23; 5 P.D. T.1; 28 0. W. N. 258 ; (1924) M. W. N. 
68; 19 L. W. 72; 2P, L. R. 41 ; 100. & A. L. R. 82. 
(1994) A. I. R. (P. ree 88 M. L. T. 457 ; 46 A. 95 
KA a o.) 
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the case of Gur'Narain v, Gulzari Lal (4). Te 
considered, however,that the force of that deei- 
sion was shaken by the decision in Saku Ram 
Chandra'‘s case. The Privy Council has now 
ruled that Sahu Ram Chandra's case is only to 
be considered as aubhority for the actual point 
which it decided, namely, that where a mort- 
gagee is suing on & mortgage executed by a 
Hindu father in respect of a contemporaneous 
advance he is not entitled to a decree against 
the joint family estate. Even while deciding 
this the Privy Council said:— 


“A perusal of the numerous authorities will 
show that where a joint family property has 
ben sold oub and out, or where a decree in 
execution of the mortgage has been obtained 
against the property, and rights have thus 
sprung up with regard to the joint family 
estate, these rights are not to be defeated by 
the members of the joint family simply ques- 
tioning the transaction entered into by its 
head.” 

There is also another and very recent Bench 
ruling of this Court not noticed by the learned 
judge in which the view taken in Gur Narain 
v. Gulzari Lal (4), has been followed and 
approved, I refer to the case of Rup Kishore vy. 
Kanhaiya Lal (5), That Judgment contains an 
elaborate examination of the authorities and 
reliance is placed on the well-known passage 
in Lord Hobhouse’s Judgment in Nanomi 
Babuasin v. Moddhwn Mohun (6) which runs 
“Tt appears to their Lordships that sufficient 
care has not always been taken to distinguish 
between the question how far the entirety of 
the joint estate is liable to answer the father’s 
debt, and the question how far the sons can 
be precluded by proaeedings baken by or 
against the father alone from disputing that 
liability, Destructive asit may be of the 
principle of independent coparcenary rights in 
fhe sons, the decisions have for some time 
established the principle that the sons cannot 
set up their rights against their father’s 
alienation for antecedent debt or against his 
creditors’ remedies for their debts, if not taint- 
ed with immorality. On this important 
question of the liablity of the joint estate their 


(4) 25 Ind. Cas. 917 ; 17 O. O. 818; 10. L. J. 508. 

(5) 74 Ind. Cas. 568 ; 36 O. 0. 266 ; 9 O. & A. L. R. 
884 : 10 O. I. J. 141 ; (1928) A, I. R.e(O) 227. 

(6) 18 0, 21 ;.18 1. "A. 1;10Ind. Jur. 151; 4 Bar. 
P. 0. J. 682; 6 Ind, Deo. N. §.) 510 (P.O). 
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Lordships think that there is now no conflict 
of authority.” 

This passage has again been quoted and 
emphasised by their Lordships in their recent 
decision. 

There is a pronouncement of the Privy 
Councial itself in Sripat Singh v. Prodyat 
Kumar Tagore (7), in favour of the view taken 
by a Bench of this Court. In that case their 
Lordships say :— 

“By that law (meaning the Mitakehara law) 
a judgment against the father of the family 
cannot be executed against the whole of the 
joint family property, if the debt in respect of 
which the judgment has been obtained was a 
debt incurred for illegal or immoral purposes. 
In every other event it is open to .the execution 
ereditor to sell the whole of the estate in 
satisfaction of the Judgment obtained against 
the father alone.” 

The learnd Judge who dacided Ganga Bakhsh, 
case (1) considered that in view of the decision 
in Sahu Ram Chandra's case (2) the above 
quotation could only apply where the debt was 
a simple money-decree and not where it was a 
decree for the debt secured by a mortgage, 
That view has now been declaredby the highest 
authority to be erroneous. It is now established 
that a debt secured by a mortgage containing a 
personal covenant may constitute antecedent 
debt equally with a debt secured only by a 
personal bond. This was declared by the 
Madras High Court in Armugham Chetty v. 
Muthu Goundan (8) which has been expressly 
approved by the Privy Council in their recent 
judgment. The ground on which the learned 
Judge distinguished the ruling in Sripat Singh's 
ease is, therefore, cut away and there is no 
Jonger any ground for not giving to the words 
of that judgment their natural meaning, So 
long as the creditor is seeking to enforce a 
mortgage executed by the father, he is bound 
to prove as against the sons that it was oxe- 
euted for valid necessity. But when once 
the mortgage has merged in a decree, it no 
longer subsists and the judgment debt which 
the creditor is seeking to enforce ison the 


(7) 89 Ind. Cas. 252 ; 44 L A. 1; 15 A. D. J. 147; 
33 M. L. J. -133 ; (1917) M. W. N. 193; 21 0. W.N. 
449 : 25 0. L. J. 220 ; 21 M, L. T. 222 ; 19 Bom. L.R. 
290 ; 440. 594 (P. C.). 

(8) 52 Ind. Ogs. 525; 42 M. 711; 9 L. W. 565. 
(1919) M. W. N. 409 ; 37 M. L. J. 166 ;26 M. L. T. 
96. 
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same footing asany other debt incurred by 
the father. The rule laid down by Lord 
Hobhouse that the sons cannot set up their 
rights against the remedies of their father’s 
creditors for their debts if not tainted with 
immorality still holds good. The view taken 
in 26 0. O, 299 must, therefore, be considered 
to have been overruled by the recent decision 
of their Lordships of the Privy Council, and 
it is contrary to two published Bench rulings 
of this Court which are binding on me as 
single Judge. b 

I accordingly allow the appeal, seb aside 
the order of Court below and restore the 
decree of the Munsif with costs in all Courts, 

ZK, Appeal allowed. 


ALLAHABAD HIGH COURT. 
Stooxp CIVIL APPEAL No, 334 oF 1924, 
March 24, 1924, 

Present :—Mr, Justico Mukerji. 


SANKET NARAIN PANDE —PLAINTIFP — 
APPELLANT 


Versus 


RAM BHAROS AND oTHERS— 
DEFENDANTS —RESPONDENTS. 


Limitation Act (IX of 1908), Sch. I, Art. 126— 
Alienation by Hindu father—Suit by after-born son— 
Limitation, operation of. 


A suit by a Hindu son governed by Mitakshara law 
to contest an alienation by his father is governed 
by Article 126 of Schedule. I to tha Limitation Aot 
and the time begins to ran from the date when the 
alienes takes possession of the property. The son 
does not get a fresh start of limitation on his birth, 
where the alienation to be contested took place before 
he was born. 


Tulshi Ram y. Babu, 10 Ind, Cas. 908; 8A. L. J. 
783 ; 88 A. 654; Lachmi Narain Prasad v. Kishan 
Kishore Chand, 83 Ind. Oas. 918; 14 A. Ta J. 25 ; 88 A. 
126, distinguished. i 


Appeal against the decree of the Second 
Additional District Judge, Gorakhpur, dated the 
17th of December 1923, 


Von, 19) 
BRINIVASAOHARIAR V, RAGHAVAOHARIAR 
Mr. Haribans Sahai, for the Appellant, 


JUDGMENT .—tThe question before this 
Court is one of pure law. 

The suié out of which this appeal arose was 
brought by an alter-born son to set aside his 
father’s alienation. The alienation took place 
on the 22nd of April 1901. At that date the 
plaintiff was not alive. He had, however, a 
brother living, who was a minor then, The 
suit was brought on the 28rd of August 1922, 

Zhe Court below dismissed the suit on the 
ground that as Article 126 of the Limitation 
Act applied to the suit, on the expiry of 12 
year’ from fhe date on which the alienee took 
possession of the property, the right of suit 
became extinguished, This is the view which 
I myself took though not in this Court, 
Article 126 is specially applicable to a suit 
like this, The plaintiff is'a Hindu governed 
by the law of Mitakshara’ and his suit is “to 
set aside his father’s alienation of ancestral 
property. The period within which such a 
suit must be brought is 12 years and the time 
from which the period begins to run is ‘the 
date on which an alienee takes possession of 
the property’. In this case the date of aliena- 
tion and the date on which the alienee took 
possession are one and identical, It is not 
suggested anywhere that these two dates are 
different, A special rule of law being in exist- 
ance, no other Article than Article 126 can be 
applied. Section 6 of the Limitation Act has 
no application. Limitation began to run be- 
fore the plaintiff's birth and his birth did not 
give afresh star to limitation, The view 
taken by the Court below and taken by me 
was also taken by two Judges of the Oudh 
Court in the case of Chokhey,Singh v. Hardeo 
Singh (1). 

Mr, Haribans Sahai has cited several cases 
before me including the cases of Tulshi Ram 
v. Babu (2) and Lachmi Narain Prasad v. 
Kishan Kishore Chand (3). None of the cases 
cited before me related to Article 126 and has 
any application. 

The appeal fails and is dismissed under 
O, XLI, r. 11, Civil Procedure Code, 


N. E. Appeal dismissed. 


(1) 64 Ind. a 757 ; 24 O. O. 880; 8 0.L.J. 667; 4 
U. P. &. R. (0.) 10 
(2) 10 Ind. Ca. 908; 8 A. In J. 788 ; 38 A. 654. 
(8) 88 Ind. Cas. 913; ‘MA. Led. 26 ; 88 A. 126. 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No, 578 oF 1921, 
January 25, 1924, 

Present :-—Mr. Justico Wallace. 


A, R. SRINIVASACHARIAR—PLAINTIFF— 
APPELLANT 
VETSUS 
A. RAGHAVACHARIAR AND OTHERS— 
DEFENDANTS— RESPONDENTS, 


Hindu Law—Widow's esiaie—Beguesi by widow ~ 
Legatee, position of —Title as against trespasser. 


A bequest of her husband's property by a Hindu 
widow confers no title on the legatee to ejact even 
a trespasser. 


Durga Sundari Sen Gupta vs Ramkrishna Poddar, 
21 Ind. Cas. 714; 18 O. I. J. 162; Palehur Mahalaksh- 
mama Y. Vemi Reddi Balu Reddi, 69 Ind. Oas. 529 ; 
it W. 8; 44 M. L. J. 60; (1928) A. I. R, (M.) 867, 
relied on. 


Bijoy Gopal Mukerji v. Krishna Mahaisht Debi, 
84 0. 839; 110. W. N. 424; 60. L. J. 834; 9 Bom. L. 
R. 602; 2 M. L. T. 199; 17 M. D. J. 154; 4 A. L. J. 829; 
B4 1. A. 87 (P. 0.), distinguished, 


Appeal against the decree of the Court oi 
the Subordinate Judge, Chingleput in A. 5, No, 
20 of 1920 (A. S. No, 24 of 1920 on the file 
of the District Court, Chingleput) preferred 
against the decree of the Court of the Princi- 
pal District Munsif, Chingleput, in O. 5. 
No. 298 of 1918, 


Mr. M. Patanjali Sastri, for the Appellant. 
Messrs. T, Narasimha Iyengar and 9, Ranga- 
swami, for the Respondents. 


JUDGMENT.—The suit site in this case 
was a vacant site of which no effective physioal 
possession was feasible. In such a case there 
is no doubb tbat the presumption is, that 
when there has been no effective physical pos- 
session, possession will follow title, ‘The lower 
Appellate Court found in this case that plaint- 
iff had no title, and that he had not been in 
possession within 12 years of suit. The deci- 
sion on the question of title was one in law, 
and thus open to argument in Second Appeal. 
As there was no very clear*finding by the 
lower Appellate Courb that defendants had 
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been in physical possession and that, there- 
fore, the presumption that possession follows 
titlo could not be called inaid on behalf of 
plaintiff, ib was necessary to have the 
question of law że., the question of the 
existence of any title in plaintiff argued. 


The plaintiff claims title tọ the property 
as legatee under the will of a Hindu widow 
bequeathing her husband’s property. Ib is 
conceded, of course, that as against a reversion- 
er plaintiff could have no title at all, but it is 
argued that as against any one but a reversion- 
er, €9., a8 against alleged trespassers like 
defendants, the will would convey 2 title to 
plaintiff. For this position a Privy Council 
ruling in Bijoy Gopal Mukerji v, Krishna 
Mahaishi Debi (1) is relied on; wherein it was 
held that an alienee-not for necessity--from 
Hindu widow took with his alienation suffi- 
cient title to resist or eject a trespasser. The 
alienation in that case was before the widow's 
death, and naturally is voidable, on good cause 
shown by the reversioners, But until the 
reversioners choose to attack it there is 
no obvious reason why the title, valid 
at its commencement, if not avoided, and 
ex hypothesi not yeb avoided, should not 
romain valid until avoided. This seems to me 
a very different proposition to that of holding 
that the Hindu widow has the power over her 
husband’s estate of alienation after her death, 
that she has the right to say to any one. 
" After my death you shall enjoy my hus- 
band’s estate,” when at her death her interest 
in that estate and, therefore, her power of dis- 
position over it came to an end. The ruling 
in Durga Sundari v. Ramakrishna Poddar (2) 
is clear authority that she has no such power 
of disposition whatever, and, in my view, a 
Bench of this Court in Palehur Mahalaksh- 
mama v, Vemi Reddi Balu Reddi (8) has 
taken the same point, see also Raghava Muda- 
liar v. Narayanaswami Mudaliar (4). 


The righh of a trespasser to devise his 
possessory title so far as it has reached, is 


(1) 340. 829; 11 O. W. N. 424550. I.J. 884; 9 
Bom. L. R. 602; 2 M. L, T. 138; 17 M. L. J. 154; 4 
A. L J: $29; 34 I. A. 87 (P. O.) 

(2) 21 Ind. Cas. 714 ; 18 O. L. J. 162. 

(3) 69 Ind. Cas 529; 17L. W8; 44M, L.J. 80; 
(1929) A. I. R. (8.) 867. 

(4) 4 M. E. J. 89. 
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cited by way of analogy, but in the case of a 
trespasser, his estate, such as ifis,is not a 
limited estate and the analogy seems to me to 
fail, 

I, therefore, hold that the lower Appellate 
Court’s decision on the question of title is 
correct, I have been urged to refer the ques- 
tion to a Bench but the 34 Calcutta case 
seems to me hardly strong enough foundation 
for holding that that case made any change 
in the law on this point as it bas been up till 
now understood, though the interesting argu- 
ment of the appellant's vakil gave a certhin 
plausibility to his view. 

As plaintiff, therefore, has no title, he cfnnob, 
therefore, fall back on any legal possession 
resting solely on title, and actual physical 
possession by him within 12 years of suit has 
been negatived by the lower Appellate Court. 
This appeal must fail, 


I dismiss the appeal with costs, 


N. E. Appeal dismissed. 


BOMBAY HIGH COURT, 


ORIGINAL CIVIL JURISDICTION APPEAL No, 
51 o 1923. 


December 4, 1928. 


Present:— Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Crump, 


THE BANK OF MORVI, LIMITED — 
DEFENDANTS—APPELLANTS 
VETSUS 


BAERLEIN BROS,—Prantinys — 
RESPONDENTS, 


Contract Act (IX of 1879), 8. 83..Sale of goods—G. 
I, F. Contract~Property when passes—Bill f lading 
endorsed to agent of seller, affect of—Construction of 


docnment—Delivery, time for extension of —Sellor, duty 
of. 


Whether the proparty in the goods has passe in 
the case ofa O. I. F. contract depends entirely on 
the queation whether the seller has parted with the 
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control over the disposal of the goods. He may in- 
tend to do this if he endorses the bill of lading over 
to the purohaser. But if he endorses the bill of lad. 
ing in blank and hands it over to his own agent for 
delivery with instructions that he shall not hand it 
ovar until the goods ara paid for, the intention of the 
geller is to retain the disposal of the goods under his 
own control. 


Case-law discussed. 


Defendant in Bombay agreed to purchasa certain 
goods from pleintifis in England. Plaintiffs wrote 
t> the defendants :—~ 


“Yh the present state of our market it is impossible 
to guarantee delivery, and it must be understood, in 
oase any of the yarns are a little late, there must be 
no claim for late delivery. You oan, however, rely on 
pur shipping the yarns to time, if this ia at all pos- 
sible.” 


To this the defendant replied ;-~ 


“We note that it is impossible to guarantee delivery 
in the present state of your market. We however 
hopa that you will do your best to expadite the ship- 
ment as early as you can and will cable us the name 
of tha ateamar, carrying our goods; 


Heid, that the parties had agreed to extend the 
time of shipment and as no partioular period for 
extension was mentioned in the letters, the plaint- 
lila were bound to deliver the goods within a resson- 
able time beyond the contract tims. 


Sir Chimanlal Setalvad and Mr. 
Setalvad, for the Appellants, 

Messrs. O'Gorman and Binning, for the 
Respondents. 


JUDGMENT .—This suit arises out of a 
contract by which the defendant Bank in 
Bombay agreed to purchase from the plaint- 
iffs in Manchester fifty bales of American 
bleached yarn double 40 o.i. f. Bombay on 
certain terms, The contract itself is contained 
in two telegrams, viz., one dated December 17, 
1919, despatched by the Bank to the plaintiffs 
ati Manchester and the second despatched from 
Manchester by the plaintiffs on December 24, 
1919. 

On December 24, 1919, the plaintiffs also 
wrote to the Bank in Bombay as follows :-— 

“We duly received your two telegrams of 
the 17th instant asking us to place sundry 
orders at the best possible prices, for which 
we thank you. We beg to confirm our cable 
informing you that we had placed.” [Then 
they set out the price of the goods] “We may 
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say that we have booked these prices at the 
lowest possible prices and earliest shipment, 
In the present state of our market it is impos- 
sible to guarantee delivery, and it must be 
understood, in case any of the yarns are a little 
late, there must be noclaim for late deli- 
very. You can, however, rely on our shipping 
the yarns to time, if this is at all possible.” 


To that letter the defendants replied on 
January 23, 1920, as follows :— 

" We are duly in receipt of your favour of 
the 24th ultimo together with your sale notes 
for which we thank you. 


“ Shipments.—We note that it is impossible 
to guarantee delivery in the present state of 
your market, We, however, hope that you 
will do your best to expedite the shipment 
as early as you canand will cable us the name 
of the steamer, carrying our goods,” 


Under the terms of the contract thus enter- 
ed into the defendants had agreed to purchase 
fifty bales 40/2 bleached yarn at 764d. per 1b. 
nom c, i. Í, Bombay less 24 per cent. discount. 
shipment June—July. When the bales arrived 
in Bombay the defendants refused to take 
delivery of forty bales on the ground that they 
were not shipped within the shipment months, 
Consequently the plaintiffs filed this suit asking 
for a deoree against the defendants for the 
prios of the goods, 

The third issue was, whether according to 
the terms of the contract the goods were to 
be of June—July shipment. The plaintiffs’ 
contention was that by virtue of the letter of 
December 24, 1919, written by them and the 
defendants’ letter of January 28, 1920, it had 
been agreed that the time for shipment might 
be extended beyond the time contained in tha 
original contract, We agree with the conclu- 
sion which the learned Judge has arrived at, 
that the parties had agreed to extend the time, 
and as no particular period for extension 
was mentioned the plaintiffs were bound to 
deliver their goods within a reasonable time 
beyond the contract time. We do not think 
that any other construction can possibly be 
placed on the letters I have referred to. The 
goods in the suis arrived in three instalments 
on October 10, 17 and 27, 1920, and we also 
agree with the learned Judge that the plaint. 
iffs tendered delivery within ae reasonable 
time beyond the contract time, the goods 
having been shipped at different dates up to 
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August 20, We think, therefore, that the 
defendants were not justified in their refusal 
to take delivery of the goods. 


The next important issues were: '(7) whe- 
ther the plaintiffs were entitled to recover the 
price of the goods, and (9) to what damages, if 
any, were plaintiffs entitled. The plaintiffs 
had not olaimed in the alternative in their 
plaint for damagés and accordingly they were 
allowed to amend their plaint after the hear- 
ing had commenced. Tho learned Judge says 
on these issues :— 


“The bills of lading in this case were en- 
dorged in blank and sent tio the National Bank 
with instructions not to hand over the shipping 
documents to the defendants unless they ac- 
cepted the bills drawn upon them and paid 
them within the time specified in these bills, 
There is the clearest authority for saying that 
in these circumstances the property in the 
goods had not passed to the defendants. It is 
sufficient here to refer to the case of the Ford 
Automobiles (India) Ltd. v. The Delhi Motor 
and Engineering Co. (1) where the leading 
authorities on the question are mentioned and 
discussed. There was consequently no assent 
to the appropriation of these bales by the de- 
fendants so as to bring the case under 
seation 83 of the Indian Contract Aob, 
Mr. Binning eventually did not dispute this 
proposition and applied to amend the plaint so 
as to sue in the alternative for damages though 
for other reasons he did not formally with- 
draw his contention that the property in the 
goods had actually passed. The Court allowed 
the plaint to be amended accordingly, subject 
to reservation of the question of costs, 

In this Court it has been argued for the 
respondents on their oross-objections that the 
learned Judge erred in holding that the pro- 
perty in the goods had not passed to the 
appellants and that, therefore, the respodents 
were not entitled to sue for the price of the 
goods. The contention is that under a o. i, f. 
contract as soon as the goods haye been 
placed on board, the property passes to the 
buyer because the goods have been appro- 
priated to them, Section 83 of the Indian 
Contract is as follows :— 

-" Where the goods are noh ascortained at 


(1) 70 Ind. Cas, 198; 94 Bom. Te R. 1140 at p. 
4148; 1928) A. L R. (B) 125. 
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fhe time of making the agreement for sale 
bub goods answering the description in the 
agreomont are subsequently appropriated by 
one party for the purpose of the agreement, 
and that appropriation is assented bo by the 
other, the goods have been ascertained, and 
the sale is complete,” 


We do not think that on this qustion there 
is any material difference between the 
English law of contract and the law as laid 
down in the Indian Contract Act. Whether 
the property in the goods has passed in “the 
case of a. o, i. f, contract depends entirely on 
the question whether the seller has parted 
with the control over the disposal of the 
goods. He may intend todo this if he en- 
dorses the bill of lading over to the purchaser. 
But if he endorses the bill of lading in blank 
and handsit over to his own agent for delivery 
with instruction that they shall not hand it 
over until the goods are paid for then clearly 
the seller has shown his intention to rotain 
the disposal of the goods under his own 
control, See page 482 of the last edition of 
Pollock and Mulla’s Indian Contract Act, 
where a reference will be found to a passage 
from M, Benjamin’s treatise ofthe Sale of 
Goods which now appears ab page 420 of the 
sixth edition. I need not cite it at length but 
merely refer to it as it has been mentioned with 
approval in In re Cargo ex s. s. Rappenfels (2), 
That no doubt was a case before the Prize 
Court, but the remarks of the Chief Justice 
with regard to the method in which the 
Sellers dealt with the bill of ladingin the 
ordinary course of their dealings appear to me 
to be appropriate to ordinary transactions in 
times of peace, and the fact that the learned 
Ohief Justice had a claim before him arising 
out of the seizure of a ship after the out- 
break of hostilities makes no difference to the 
pertinence of his decision and the remarks he 
made on the point we have to determine. In 
that case the goods had been shipped under 
&. c. i, É, contract from Caleutia by a British 
subject ona German ship, the goods being 
consigned to British merchants in London 
although the ultimate destination of the goods 
was Hamburg, a German Port. In accordance 
with the custom of the trade, the consignors 
received advances of money against the docu- 


(2) 30 Ind. Cas. 174; 42 0. 884. 
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ments of title from a Bank carrying on 
business in Caleutta, whose agents in London 
would, in the ordinary course of business, 
have realised the moneys due on the contracts 
from the sonsignees and then have made 
over to the consignees the documents of 
title to enable them to obtain delivery of the 
goods. At page 841 the learned Chief Justice 
remarks :— 


“The conclusion then to which I come is 
that in determining the question of liability 
to cenfiscation even in the case of a subject I 
must have regard to the property in the goods 
and nat the risk except so far as it may assist 
me in determining where the property is, To 
whom then did the goods belong at the time 
of capture ? 

They were no doubt sold under ac. i, f. 
contract, but it wasa contract ‘to arrive’ 
and ib was an expresss term that it should be 
‘considered cancelled for any portion not arriv- 
ing owing to loss of vessel or other unaviod- 
able causes,’ 


So, even if risk be regarded as a valuable 
clue to property in this case the risk during 
the voyage was onthe seller to the extent 
indicated by this qualification, 


But what appears to mato be decisive of 
this cage, in view of the well-known mercan- 
file usage that prevails in Caleutta, is the 
mode in which the sellers dealt with the bills 
of lading. They were taken to their own 
order and after the dealings I have already 
described, still are in the seller’s possession, 


The fair presumption in the circumstances 
of this case isthat the sellers intended to 
retain and in fact did retain the property in 
the goods. This was a necessary reservation 
for the purpose of securing that method of 
commercial finance commonly employed by 
Calcutta shippers.” : 


Then follows a reference to the remarks of 
Benjamin on Sale to which Ihave referred 
above. That -passage after dealing with the 
method of doing business proceeds thus 
(p. 343) — 

“ Ib is impossible to infer that B had the 
least idea of passing the property to A, at the 
time of appropriating the goods to the cont- 
rach. So that although he may write to A, 
and specify the packages and marks by which 
the goods may he identified, and although he 
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may accompany this with an invoice, stating 
Plainly that these specific goods are shipped 
for A’s account, and in accordance with A’s 
ordor, making his election final and determi. 
nate, the property in the goods will naverthe- 
less remain in B, or in the banker, as the 
case may be, till the bill of lading has been 
endorsed and delivered up to A,” 


There is a decision to the same effect of 
Mr. Justice Atkin in Stein Forbes and Co. 
v. County Tailoring Company (3.) The head- 
note runs thus :— 

“By a contract of sale the defendants 
agreed to buy from the plaintiffs certain ship- 
ments of sheep skins. Payment was to be 
“ neb cash against documents on arrival of the 
steamer,’ On the arrivalof the third ship- 


_ment the defendant refused to take up the 


documents, In an action by the plaintiffs for 
breach of contract, the learned Judge was of 
opinion that the defendants had in these cir- 
cumstances been guilty of breach of contract. 
The plaintiffs in the action claimed the price 
of the goods, and on this point, 

Held, that the price of the goods was not 
recoverable since ib was not a sum payable to 
the plaintiffs on a day oertain irrespective of 
delivery, and since the property in the goods 
had not passed to the defendants,” 

The learned Judge said at page 217 :— 

“Th was said that the property passed to 
the buyer on shipment, but the seller only 
reserved his unpaid vendor’s lien, That view 
seems fo me inconsistent with the section 
(section 19 of the Sale of Goods Act of 1893) 
I have read and with every business probabili- 
ty. In the majority of cases where tho seller 
takes the bill of lading to his order the goods 
come forward through a banker, and it seems 
to me very improbable that the seller means 
fio give to the banker or the banker to take a 
document representing goods the property in 
which is in some third person, the only 
security given being a right to retain posses- 
sion till the fine is paid. I think the intention 
is to keep the property in the seller till pay- 
ment,” . 

Respondents’ counsel relied very strongly 
on Biddell Brothers v, H. Clemens Horest ` 
Co. (4). Apart from the faob that the 


(8) (1916) 115 L. T. 215. ° 
(4) (1911) 1 K. B. 914 Reversing (1911) 1 K.B. 
934 ; 16 Com. Oas. 197. 
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point now in issue was not in issue in 
that case, it seems bo me that the judg- 
ment of Tord Justico Kennedy, dissenting 
from the judgments of other members of the 
Court, which was approved of in the final 
appeal, so far from supporting the contention 
of the learned counsel is againsj him. In 
that case a contract for the sale of hops to be 
shipped from the Pacific coast to this country 
provided that the buyers should “pay for the 
said hops at the rate of ninety (90) shillings 
sterling per 112 lbs., o, i f. to London, Liver- 
pool, or Hull. Terms net cash,” The con- 
trach contained no term expressly providing 
for payment against shipping documents. Mr, 
Justice Hamilton had been of opinion that on 
a contract in the above terms, the buyers 
were not bound to pay for the hops on tender 
of the shipping documents, but were entitled 
to' refuse payment until upon the arrival of 
the hops, they had been given an opportunity 
for inspection of them, This decision was 
reversed by the Court of Appeal. Kennedy 
L. J. dissenting said at page 956 :— 


“ Under the Sale of Goods Act, 1893, s. 18 
by such shipment fhe goods are appropriated 
by the vendor to the fulfilment of the con- 
tract, aud by virtue of s. 32 the delivery of 
the goods to the carrier —whether named by 
the purchaser or not—~for the purpose of 
transmission to the purchaser is prima facie 
to be deomed to be a delivery of the goods to 
the purchaser. Two further legal results arise 
out of the shipment, The goods are at the 
risk of the putchaser against which he has 
protected himself by the stipulation in his 
c.i f. contract that the vendor shall, at 
his own costs, provide him with a proper 
policy of marine insurance intended to 
protect the buyer's interestand available 
for his use, if thea goods should be lost 
in transit; and the property in the goods 
has’ passed fo the purchaser, either 
conditionally or unconditionally. It passes 
conditionally where the bill of lading for the 
goods, for the purpose of better securing pay- 
mont of the price, is made but in favour of 
the vendor: cr his agent or representative, 
It passes unconditionally where the bill of 
of lading is made out in favour of the purchaser 
or his ageni or representative, as consignee.” 


Then at page 957 his Lordship refers to 
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a passage in he judgment of Bowen, L. J., in 
Sanders v, Maclean (5) which is as follows :— 


“A cargo at sea while in the hands of the 
carrier is necessarily incapable of physical 
delivery. During this period of transit and 
voyage, the bill of lading by the law 
merchant is universally recognised as its 
symbol, and the indorsement and delivery of 
the bill of lading operates as a symbolical 
delivery of the cargo. Property in the goods 
passes by such indorsement and delivery of 
the bill of lading, whenever it is the intention 
of the parties that the property should pass, 
just as under similar circumstances the pro- 
perty would pass by an actual delivery of the 
goods, And for the purpose of passing such 
property in the goods and completing the title 
of the indorsee to full posseseion thereof, the 
bill of lading, until complete delivery of the 
cargo has been made on shore to some one 
rightfully claiming under it, remains in force as 
a symbol, and carries with it not only the full 
ownership of the goods, but also all rights 
created by the contract of carriage'between the 
shipper and the shipowner, It is a key which 
in the hands of a rightful owner is intended to 
unlock the door at the warehouse, floating 
a fixed, in whioh the goods may chance to 

a. 


There was, therefore, no question in that 
case whether the plaintiffs “were entitled to 
the price of the goods. The suit was one for 
damages. The‘ only question was whether 
the defendants were justified in refusing to 
pay for the goods until they had been given 
an opportunity of inspecting them. We think, 
therefore, on the facts of this case that the 
property in the goods did not pass to the 
defendant Bank and, therefore, the plaintiffs 
were not entitled to sue for the price, 


The only question remaining to be decided 
is the question of the measure of damages. 
The learned Judge has found that the market 
rate at the dates of breach should be taken at 
Rs. 2-8-0 per Ib. and the decretal amount has 
been calculated on that basis. The defendant 
Bank have appealed against that finding and 
we must, therefore, consider the evidence on 


(b) (1888) 11 Q. B. D. 827 at p. 841: 69 1. J.Q. 
B. 481; 49 L. T, 462; 31 W. R. 698; 5 Asp. M. O. 
160. } 
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which ib is based. His Lordship then pro- 
ceeded to consider the evidence on this point 
and continued : — 

1 think on the evidence which has been 
recorded in the case, defendants were entitled 
to a decision that the market rate prevailing 
at the relevant dates was Rg. 2-15-0 instead 
of Rs. 2-8-0, Therefore, the decretal amount 
in favour of the plaintiffs must be amended in 
accordance with our decision. 

There is no substance in the other objections 
which appear in the grounds of appeal or in 
the respondents’ cross-objections, and it is not 
necessary for me to refer to them. 

As” regards the order in the Court below 
that interest should be allowed to date of suit 

“we cannot'interfere with the discretion which 
the learned Judge has exercised under section 
34, Civil Procedure Code, The appellants, there- 
fore, being successful only with regard to their 
contentionin ground No. 12 in their memo- 
randum of appeal, and having otherwise failed 
in their appeal, we think that there should be 
no order as to costs on either side in the 
appeal, 

With regard to the ecross-objeations they 
have failed and, therefore, the appellants are 
entitled to their costs of the cross-objections, 

Z. K, Decrees modified, 

Attorneys for the Appellants—Messrs, 
Motichand & Devidas. 

Attorneys for the Respondents—Messrs, 
Little & Oo. 
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LETTERS PATENT APPEAL No. 9 or 1923, 
October 24, 1923. 


Present :-—Sir Walter Salis Schwabe, K. O., 
Chief Justice, Mr. Justice Coutts Trotter and 
Mr. Justice Ramesam. 


SATTAYA PADAYACHI AND OTHERS— 
DEFENDANTS—APPRLLANTS 
VETSUS 
SOUNDRATHATCHI—PLAINTIFF 
~—RESPONDENT. 
Civil Procedure Code (Aet V of 1908) O. IV, r. lam 


Presentation of plaini— Presentation to Judge outside 
office hours and away from Court—-Validity of. 
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There is nothing inr. 1 of O. IV of the Givi} 
Procedure Code to show that the presentation of a 
plaint must be within office hours, or must be to the 
officer appointed atthe Courtor stany partioular 
place, and there is no reason why, if a Judge so 
chooses, he should not constitute himself the officer 
n recelve a particular plaint at any place that ha 
chooses, 


Din Rem v. Hari Das, 14 Ind. Oas, 744; 94 A. 482; 
9 A. L. J. 748, relied on. 


Where, therafore, a Judge acospts a plaint out- 
aide offica hours away from the Court, the suit must 
be deamed to have been instituted on tha day on 
which the plaint is so accepted. 


A Judge is not, however, bound to accept a plaint 
in such a manner, and it is within his discretion to 
refuse to do so, 


Letters Patent Appeal under clause 5 of 
the Letters Patent against the judgment of 
Mr. Justice Venkatasubba Rao, in A. A. O. 
No. 226 of 1922 preferred against the order of 
the District Court, Hast Tanjore at Negapatam, 
in A. S, No. 1 of 1922 (O. 8S. No, 11 of 1921, 
on the file of the Court of the Additional Sub- 
ordinate Judge, Hast Tanjore at Mayavaram). 


Mr. K. Bhashyam Aiyengar (with him Mr. 
K. Narasimha Aiyengar) for Appellants :— 
Under O. IV, r. 1, Civil Procedure Code and 
under r, 14 of the Civil Rules of Practice a 
plaint must be presented to the Cours as such, 
or the person authorised by the Court to 
receive the same such as the Chief Ministerial 
officer. In the former onse there is no reg- 
triction as regards the hours during which it 
ought to be presented and in the latter case it 
must be presented within the stated hours— 
office hours. 


Tn this case the Judge sitting in his elub 
and reading newspapers was not a Court and 
as such the presentation to him at that hour 
was not a valid presentation either as to a 
Court, because he had ceased to hold Court 
for the day, or as to an officer duly empower- 
ed to receive přaint because it was presented 
out of the stated hours. Moreover a Judge 
sitting in club cannot be a Court because he 
can hold Court only in the Court House and 
that ordinarily within office hours 11 A, M. to 
5PM | 
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Ses also Rules and Orders compiled by 
Chandra, Sekhara Iyer r. 220, Even assuming 
that the Judge bes constituted himself a Court 
ab that time to receive the plaint there is no 
indication in the proceedings in this case that 
he did so as there is no direction to the 
office or anybody to file it as on that date 
by directing the putting of the Court date 
stamp of that date and the mere mention of 
the fact of presentation ab that hour and 
cancelling of the stamp and the initalling by 
the Judge is not enough to prove the same, 


The acceptance of plaint at that hour being 
capable of being done only by a Court and, 
therefore, being a judicial acb cannot be done 
if ib prejudicially affects the other side as in 
this case it deprives the other side of the 
valuable plea of Limitation. 

Observations in Venkatesa Iyengar v, 
Kamalammal (1), relied on. 


See also Shkeo Ram Tiwari v. Thakur 
Prasad (2) and The Receiver of the Nidadavole 
and Medur Estates y. K. Suraparase (8). 


The case in Din Ram v. Hari Das (4), 
-(F. B.) has no application to the present 
case as that related to the presentation of an 
appeal to which section 5 of the Limitation 
Aot applied, 


Even if ib applied to the case of presentation 
of plaint ib cannot apply fo Madras as it rests 
on some peculiar course of practice in that 
province, 


Thus the presentation on that day being 
invalid as such ib must be taken as a presen- 
tation on the following day and the suit was 
therefore, barred under section 3, Limitation 
Act. 


Mr. S. Ramaswamy diyar for Mr, T. V. 
Muthukrishna Iyer, for Respondent was not 
called on to reply. . 


(1) 13 Ind. Gas. 468; 22 M. L. J. alQatp. 215; 
(1912) M. W. N. 65; 11 M. D. T. 84. 

(2) 29 A. B62; A. W. N. (1907) 168. 

(8) 29 Ind#Cas. 449; 38 M, 295. 

(4) 14 Ind. Cas. 744; 84 A. 482; 9 A. L. J. 748. 
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JUDGMENT., 


Schwabe, J.—This is an appeal under the 
Letters Patent, Oldfield and Venkatasubba 
Rao, JJ. having differed in A. A. O, No. 226 
of 1922. 


The point is a very short one. The Judge 
of a Court in the Moffusil having risen for the 
day went to his club. At his club he was 
approached by a Vakil who asked him to re- 
ceive a plaint, it being the last day for .the 
expiration of the period. of limitation. e The 
learned Judge accepted the plaint and cancell- 
ed the stamp on it by writing upon,it the 
words “presented to me by” giving the name 
of the Vakil "at 7-30 p. m.” and signed and 
dated it. It is argued that nevertheless that 
suit is barred, because it has not been insti- 
tuted within the period of limitation. Section 3 
of the Limitation Act runs thus :— ‘Subject to 
the provisions contained in sections 4 to 25 
inclusive every suit instituted, appeal prefer- 
red and applications made after the period of 
limitation prescribed therefore, by the first 
schedule shall be dismissed.” Ib is argued that 
the suit was not instituted on that day. Now 
turning to the Civil Procedure Code, O. IV, 
r. 1, provides that “ every suit shall be institu- 
ted by presenting a plaint tothe Court or 
such officer as it appoints in this behalf,” 
The Judge of the Court could appoint himself 
or anyone else as the Officer to whom a parti- 
cular plaint was to be presented, There is 
nothing in the Rule to show that the pre- 
sentation must be within office hours, or must 
be to the Officer appointed at the Court or 
ab any particular place and I see no reason at 
all why if a Judge so chooses, he should not 
constitute himself the Officer fo receive the 
particular plaint at any place that he chooses. 
It is a matter which is not without authority, 
for precisely the same circumstances arose in 
Din Ram v. Hari Das (4), In that case the 
memorandum of appeal was presented to the 
Distriet Judge at bis private residence after 
office hours and he accepted it taking the 
precaution to stete that it would be admitted 
subject to his having got the power to do so. 
The Full Bench of Allahabad held that he 
had the power. The Division Bench here 
differs, Oldfield, J. stating that the ruling in 
Din Ram v. Hari Das (4) had no application 
to Madres, because although in Allahabad it 
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might be the custom fora Judge to be ap- 
proached outside Courts, in his experience it has 
not been soin Madras, Venkatasubba Rao, J, 
on the other hand, gave instances of numerous 
kinds of applications to his knowledgethat had 
been made to Judges in Madras when away 
from-the Court and outside or during office 
hours, f 

I agrea with bhe Full Bench decision in 
84 All, 482 and I see no reason at all to say 
that the same principle should not be applied 
in Madras, The appeal will be dismissed 
with esosts, 


Coutts Trotter, J-—I am of the same 
opinione I think that what pressed Oldfield, 
J. was the idea that, if you state that a Judge 
may receive plaints in this way oub of office 
hours, you are committed to the further pro- 
position that he must. With great respect to 
the learned Judge, I think that that is a fal- 
lacy. I think, that it is in the discretion of 
the Judge to act as he did on this case or 
refuse to do so; and, if the thing became a 
nuisance, I have no doubt that Judges would 
refuse to oblige litigants by taking documents 
in this way. I should like ib to be under- 
stood that, so far as I am personally concerned, 
any such application would be received by me 
with disfavour , 


Ramesam, J.—I agree with the judgments 
juss delivered. 


Z, K. Appeal dismissed, 


anrang wa mawan 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1499 oF 1922, 
Maroh 5, 1924, 


Present — Mr. Justice Daniels, 
DHANRAJ RAI AND ANOTHER—DEFENDANTS 
—APPELLANTS 
VETSUS 
BAM NARESH RAI AND OTHERS— 
PLAINTIFFS AND DEFENDANTS— 
RESPONDENTS, 


Hindu Luw— Joint family Alienation by all adult 
members— Necessity Presumption— Sons, Jatlure of, to 
contest alienation, effect of—Limitution Act (IX of 
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1908)s. 6, Sch. I, Art, 126—Suit to chadlengs alien 
nation — Limétatton, commencement of =. After-borp 
son, position of. 


An alienation of joint family property by the re. 
Presentatives of ali the branches of the family, and 
by all the'adult male members of the family living 


at the time, raises a. presumption of legal neces- 
sity. 


Balwant Santarum v. Bubaji, 8 B. 609: 9 Ind. Jur. 
287; 4 Ind. Deo. (N. B.) 778; Anant Kalwar v. Ram 
Prasad Tewari, 78 Ind. Oas. 619; 22 A. L J. 182 ; 
Hari Prasad Singh v. Surendra Mohan Binha, 66 Ind. 
Oas. 946; 8 P, L. I. 709; 1 Pat 606; (1922) A. 1. R. 
(Pat) 450, relied on. 


Peare Lal v. Sundar Singh, 68 Ind. Oas. 805: 20 A. 
L. J. 658; (1922) A. I. R. (A) 436; 44 A. 756, relied on. 


The failure of the sons of æ Hindu who has alienat- 
eå joint family property to contest the validity of 
the alionation, supports an inference ia favour of the 
validity of the transaction. 


Chuttan Laly. Jai Ram, 8 ind. Oas, 719 ; 8 A. Dn 
J. 15; 88 A, 988, followed, 


A right to challenge an alienation of family pro- 
perty is not co-parcenary property in which a son 
acquires an interest by birth. 


Every co-parcener who challenges an alionation 
doos so in virtue of his own independent right 
as a parson who bas acquired interest in the family 
estato by birth, 


Under Artiole 126 of Schedule I to the Limitation 
Aoi, limitation fora suit to challenge an alienation 
of family property runs from the date on which the 
alienes takes possession of the property. 


If the plaintifi is a minor on the date when limi- 
tation commences this poriod will be extended in 
virtue of section ofthe Limitation Act, but seo. 
tion 6 cannot be pleaded by a plaintiff who was not 
im existence when the alienee took possession. 
He is entitled to take advantage of the existing 
osuse of action so long as it subsists, but he doss not 
Siac a fresh period of 21 years from the date of his 

rth. 

Chokhey Singh v. Hardu Singh, 64 Ind, Cas, 757; 24 
O. O. 840; BO. L. J. 667; 4 U. P. L. R. (0) 10, relied 
on. 


Second appeal against the deeree of the 
District Judge, Ghazipur, dated the 10th July 
1922, 

Mr. U, S. Bajpai, for the Appellants, 


Dr. M. L, Agarwala, for the Respondents, 
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suit in which the plaintiffs sought to set aside 
on the ground of want of legal necessity two 
sales of joint family property made in the 
years 1904 and 1910 respectively. The deed 
of 1910 has been held by both Courts to be 
binding on the plaintiffs and the dispute is 
now confined to the deed of 1904. The two 
issues to be decided are :— 

1. Is the suit within time ? 

2. Was the alienation justified by legal neces- 
sity or antecedent debt ? 

The family to which the plaintiffs belong 
consists of four branches headed by the four 
sons of the common ancestor Jhingur Rai, The 
deed in suit was executed by the heads of all 
four branches. Two of the sons of Jhingur 
Rai, namely Jharap Rai and Dhanraj Rai, were 
alive and executed it. The other two Jadu 
Rai and Dhanoki Rai were dead but the deed 
was executed by the two sons of Jadu Rai and 
by the only son of Dhanoki Rai. The execut- 
ants also admittedly included all the adult 
male members of the family at the time when 
the deed was executed. The plaintiffs are all 
minors born after the execution of the deed. 
They are respectively a grandson of Jadu Rai, 
fwo grandsons of Jharap Rai and one grandson 
of Dhanraj Rai. Their suit hasbeen held to 
be within time because in 1904 a grandson of 
Jharap Rai named Sita Ram was in existence, 
This lad died in 1912 at the age of thirteen. 


The consideration for the deed in suit was 
Rs. 423 and the whole of it except Rs. 25 was 
taken for payment of antecedent debts. A list 
of these debts is given in the judgments both 
of the Subordinate Judge and of the District 
Judge. The learned District Judge says that 
in order to establish the necessity for the sale 
“ib is necessary to show that these prior 
debts were in existence and that they them- 
selves were binding on the family,” and he 
considers that there is no evidence apart from 
the recital in the deeds that such necessity 
existed. If the learned District Judge means 
by this that in order to support an alienation 
an antecedent debt incurred by an ancestor 
must have been incurred for pufposes constitut- 
ing legal necessity in the narrow sense his 
statement is clearly erroneous. With regard 
fo the four of the items which he has marked 
(b), (0), (d) ayd (g) the learned District Judge 
says that “there is not even any proof on the 
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record that the deeds are genuine.” If the 
learned District Judge means by this that in 
order to prove that the sale consideration was 
taken in lieu of prior debts, it is legally essen- 
tial that the prior deeds which were paid off 
out of the consideration must be produced and 
formally proved he is again in error. Indeed 
such a requirement would render proof in 
respect of an old transaction impossible, Deeds 
which have been paid off are not retained with 
the same care as deeds which are still in force, 
It is not surprising if after a lapse of nearly 
twenty years such deeds are not forthcoming, 
and it is quite open to the defendants to prove 
by other evidence that these debts existed and 
that the consideration was paid in satisfaction 
of them, 

But the radical error which vitiates the 
judgment of the learned District Judge is his 
failure to realise the legal significance of the 
fact that the deed was executed by the repre- 
sentatives of all four branches of the family, 
and by all the adult male members of the 
family living at the time. Hach of these cir- 
cumstances separately has been held sufficient 
to raise a presumption of legal necessity. As 
to the latter see Balvant Santaram v, Babaji 
(1). When combined .they certainly do so. The 
presumption is still further-strengthened by the 
fact that two of the original vendors Jharap 
Rai and Dhanraj Rai had sons who died long 
alter attaining the age of majority but who 
did nob during their life-time make any 
attempt to contest the validity of the deed. 
One of the sons of Dhanraj Rai is still alive 
and is defendant No. 5. Ina similar case 
which came up under the Letters Patent, 
Chutian Lal v. Jai Ram (2), this was held 
fo support an inference in favour of the vali- 
dity of the transaction. 


This presumption applies to the whole deed 
and not merely to the items so far considered. 
There is considerable evidence to support it 
in regard to most of the items, and there is 
absolutely nothing to rebut it. One of the 
deeds which was paid off goes back as far as 
1899 and it is not to be expected that after 
21 years the defendants should be able to 
produce definite and positive evidence regard- 
ing the necessity for it. Thisis a very much 


(1) 8 B. 602; 91nd. Jur. 227: 4 Ind. Deo. (N.S.) 778. 
(2) 8 Ind. Cas. 719 ; 8A. L. J. 15; 83.4. 988, 
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stronger case than Peare Lali. Sundar 
Singh (8), which has been referred to in 
argument, as in that case the alienation was 
effected: by the manager alone. The learned 
Subordinate Judge accepted all these items as 
being shown to be for legal necessity and 
the finding‘ of the learned District Judge 
to the contrary is vitiated by manifest errors 
of law which entitle me to set it aside, In 
dealing with item (f) which he bas accepted, 
the learned District Judge notices the fact 
that the deed was executed by the leading 
representatives of every branch of the family, 
but be seems to think that the only inference 
which can be drawn from it is that the debt 
was hot illegal or immoral. The inference in 
reality goes much further than this, Tho 
presumption is that the deed represented a 
valid transaction which would bind the family 
estate. The finding of the learned Subordinate 
Judge on this issue was correct and should 
have been upheld. 

In view of my finding on the above issue 
it is not necessary to say very much on the 
question of limitation. In view of the fact 
that Sita Ram was alive ab the execution of 
the deed, the plaintiffs who were born during 
his life time and within twelve years of the 
alienation undoubtedly obtained a right to 
challenge it under the ruling of this Court in 
Tulshi Ram v. Babu (4). A right to sue is not, 
however, co-parcenary property in which a son 
acquires interest by birth, Lachman Das v. 
Sundar Das (5). Limitation under Article 126 
runs from the date when the alience takes 
possession of the property, which in this case 
was the date of the sale. Ifthe plaintiff is a 
minor on the date when limitation commen- 
ces this period will be extended in virtue of 
section 6 of the Limitation Act, but it has 
been held in the Punjab case above referred 
to that section 6 cannot be pleaded by a 
plaintiff who was not in existence when the 
alience took possession. He is entitled to 
take advantage of the existing cause of action 
so long as it subsists, buf he does not obtain 
a fresh period of 21 years from the date of 
his birth. (The same view was taken in 
Oudh in a judgment in which the question is 
fully discussed; Chokhey Singh v. Hardeo 

(8) 68 Ind. Gas. 805; 20A. L.J. 658; (1922) As 
I. R. (A.) 486 ; 44 A. 756. 

(4) 10 Ind. Cas. 908; BB A. 654; 8 A. L. J. 788. 

(5) 59 Ind. Cas. 878 i LL, 568, 


kd 


INDIAN CASES 


1021 


Singh (6), I am informed that the same view 
has also been taken in Bombay). If it were 
otherwise limitation might run on for ever. 
Suppose there is in existence at the time of 
the alienation an infant co-parecener, He 
clearly can sue within the period of his 
minority and three years thereafter, Just 
within three years after his attaining majority 
another co-parcener is born in another branch 
of the family and a fresh period of 21 years 
commences. It has been suggested in answer 
to this argument that the right to sue de- 
volves like property on the legal representative 
of the minor, buta right to challenge an 
alienation is not property which devolves in 
this way. Every co-parcener who challenges 
an alienation does so in virtue of his own 
independent right as a person who has gequir- 
ed interest in the family estate by birth, It 
was so held in Padarath Singh v. Raja 
Ram (T). Limitation reckoned from the data 
when the alience took possession would have 
expired in 1916. Section 6 of the Limitation 
Act not being applicable, the plaintiffs cannot 
claim any extension beyond that date, For 
the same reason they cannot rely on section 7 
as there was no joint right when the period of 
limitation commenced Bhagat Bihari Lal v, 
Ram Nath (8), If Sita Ram had lived he 
would have attained his majority in 1917, 
If that date is material, which I do think itis, 
it would be for the plaintiffs to show that 
their suit was brought within three years of 
it, The suit was not filed till August 1920, 
The appellants are in my opinion entitled to 
suceed also on the question of limitation 
though as I have said they are so clearly en- 
titled fo suceeed on the other issue that it is 
almost superfluous to go into the question. 


I may note in conclusion that there is a very 
recent decision of the Letters Patent Bench 
in Anant Kalwar v. Ram Prasad Tewari (9), 
that where a deed was executed by the father 
and uncle in lieu of antecedent debt the plaint- 
iffs were bound by the acts of their own 
ancestor and could not challenge the deed. 


(6) 64 Ind, Cas. 757; 24 ©. 0. 880; 80. L. J. 
667; 4 U. P. L, R, (0.) 10. 

(7) 4A. 235;2 4. W. N. (1882) 29; 6 Ind. Jur. 
644; 2 Ind. Deo. (N. S.) 868. 

(8) 27 A. 704; 2A, L.J. 463; A. W.N. (1906) 


168. 
(9) 78 Ind, Cas, 619.; 22 A. L, J, 902, 
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The same view was taken by the Patna High 
Court in Hari Prasad Singh v. Sourendra 
Mohan Sinha (10). 

For the reasons given above I allow the 
appeal with costs including in this Court fees 
on the higher seale and restore the decree of 
the Subordinate Judge. 


Z. E. Appeal allowed, 


(10) 66 Ind, Cas. 945 ; 3 P. L. T. 709 ; 1 Pat. 506; 
(1922) A. I. R. (Pat.) 450. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


MISCELLANEOUS CIVIL APPEAL No. 8 oF 1924. 
April 48, 1924, 
Present :—Mr. Pullan, A. J. ©. 


SHEONANDAN SINGH AND ANOTHER— 
DEFENDANTS—-APPELLANTS 
versus 


JAI RAM SINGH AND OTHERS— 
PLAINTIFFS—~ RESPONDENTS. 


Hindu Law—Widow —Hx-propriciary tenancy—Re- 
linquishment—Transfer. 


A Hindu widow inheriting her husband’s exproprie- 
tary tenancy has not the rights of a tenant but pos- 
gesses merely a life-Interest and cannot relinquish ‘a 
part of the tenancy in favour of the landlord. Any 
auch relinquishment, if made, can be set aside on her 
death by the reversioners. 


The relinquishment of a holding amounts to a 
transfer of property and is one of the various forms of 


alienation. ; 


Appeal from the deores of the Additional 
Subordinate Judge, Lucknow, in C. A. No. T of 
1923, dated the 12th Ootober 1923, preferred 
against the decree of the Munsif, North 
Lucknow, dated the 14th October 1922, 


Mr, Ishwari Prasad, for the Appellants, 
Mr, L.S. Misra, for the Respondents. 


JUDGMENT .—This is a second appeal 
from an order of the Additional Subordinate 
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judge of Lucknow, allowing an appeal from a 
decree of the Court of first instance and re- 
manding the case for trial on its merits. The 
facts are clearly stated in the judgment of the 
lower Appellate Court and the only question 
which this Court is required to determine at 
the present stage is whether the widow of an 
ex-proprietary tenant is able to relinquish a 
part of the ex-proprietary tenancy in favour 
of the landlord, or whether such a transac» 
tion can be set aside on her death by the 
reversioners, It has been argued in appeal 
that a widow inheriting her husband’s tenanay 
under the Oudh Rent Act has the rights of a 
tenant and not merely a life-interest, If 
she becomes a tenant in her own right, she 
can undoubtedly deal with the property like 
any other tenant, and one of the rights 
of a tonant is the right of relinquishment. It 
is not, however, clear that a widow under the 
Oudh Rent Aot has a position analogous to a 
widow under the Agra Tenancy Act. In that 
Act æ regular table of succession is laid down 
quite contrary to the order of succession in 
the Mitakshara law. Consequently rulings of 
the Board of Revenue and of other High 
Courts dealing with the position of a widow 
under the Agra Tenancy Act must be confined 
to that Act, and they cannot be extended to 
Oudh, for, under the Oudh Rent Act there is 
no fable of succession, and where there is no 
table of succession, it must be assumed that 
the personal law of the partics is in force, If 
the personal law ‘of the parties, namely, the 
Mitakshara law, is said to govern this case, ib 
would appear that a widow inheriting a ben- 
aney inherits no more than a life-interest and 
the property will devolve on her death on the 
reversioners, She would be bound by all the 
laws of Mitakshara restricting the transfer of 
property and as a tenancy is property, she will 
not be able to alienate the holding inherited 
from her husband except for family necessity, 
16 has been alleged on behalf of the appellant 
that the relinguishment of a holdihg is not a 
transfer, and also that as a right of this nature 
in an agricultural tenancy was not contemplat- 
ed by the Mitakshara law it is improper to 
make that law apply. In my opinion, the 
relinguishment of a holding amounts to a 
transfer and it is certainly an alienation. There 
are many forms of transfer and alienation 
which were not contemplated upwards of a 
thousand years ago, but no difficulty has been 
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experienced in other cases in applying the 
Mitakshara law to modern conditions, The 
only Oudh ruling on this point, to which I am 
referred is the ruling reported in Genda 
Singh v, Fateh Singh (1). It was held in that 
case, “that as the Oudh Rent: Act lays down 
no rule of succession, the rule of succession is 
palpably the personal law of succession appli- 
cable to the parties. The right of a Hindu 
widow to ex-proprietary rights ..... cannot 
on the face of it be greater than her title to 
proprietary rights.” Carried to its logical con- 
clusion, this ruling would place a Hindn widow 
inheriting ex-proprietary rights in exactly the 
game position as regards the oex-proprietary 
rights as one who had inherited proprietary 
rights, The reversioners, therefore, would have 
a right to challenge any alienation which she 
may have made, and she will not have tho 
full rights of an ex-proprietary tenant to rolin- 
quish any part of the holding, This is the 
view which has been recently taken by the 
Patna High Court in a ruling, reported in 
Jumra Prasad Singh v. Basdeo Singh (2). No 
doubt, the Bengal Tenancy Act s as separate 
from the Oudh Rent Act as the Agra Tenancy 
Act, but the conditions of the two resemble 
each other closely, and although the ruling is 
not binding on this Court ib offers a very 
valuable argument by analogy. In my opinion 
the view taken by the lower Appellate Court 
in this case is correct on the only point which 
has so far been decided and I dismiss the ap- 
peal with costs, 

G. H, Appeal dismissed. 


(1) 88 Ind, Oas. 258; 18 O. 0. 377 ; 80.1. J. 135. 
(2) 60 Ind. Cas. 872; 4 P. L, J, 549; (1919) Pat. 
245. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 304 oF 1924. 
March 24, 1924. 

Present — Mr, Justice Mukerji. 


MADHO SINGH-—DEFENDANT— 
APPELLANT 
versus 
MANGAL SINGH AND OTHERS ~PLAINTIFES 
—— RESPONDENTS. 


Maliciotis Prosecution—Conviction by Trial Court— 
Acgquitial on appeal—Bona fide prosecution —Civil 
Court, position of. 


A suit for malicious prosecution does not neces- 
sarily fail where there has been a conviction by the 
Court of first instanoe and an acquittal by the Appel- 
late Oriminal Court, if on the evidence the Court is 
convinced that the charge was utterly false and 
therefore, malicious. 


Sadubar Singh v. Sheo Saran Singh, 21 A. 26 ; A 
W.N. (1898) 164; 91nd. Deo. (N.S.) 728, distin- 
guishad. 


Appeal against the decree of the Additional 
Subordinate Judge, Mainpuri, dated the 5th of 
November 1923. 

Mr. Shambhu Nath Choube, for the Appel- 
lant, 


JUDGMENT.—This appeal is entirely 
concluded by the findings of the Appellate 
Court, The findings are as clear as any Judge 
sitting in second appeals would desire, 


The suit was brought on account of an 
alleged malicious prosecution. The lower 
Oourt found that the plaintiffs-respondents 
purchased some lands, and got possession over 
the Sir lands which belonged to their vendors, 
after obtaining mutation of names in their 
favour and that, when they went to till the 
lands the defendant resisted and caused hurt. 
It further found that the appellant made a 
false report to¢he police and took steps to bring 
about the convistion of the plaintiffs, Ib 
came to the conclusion that the charge 
brought by the defendant appellant was 
utterly false and was, therefore, malicious, 


Tt was urged that, the fact that, the plaint- 
ifs had been convicted by the Court of 
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first instance of criminal jurisdiction, although 
they were acquitted by the Sessions Judge, 
was a clear and conclusive evidence to show 
that the charge brought by the defendant was 
a bona fide charge. In support of this argu- 
ment the case of Sadubar Singh v. Sheo Saran 
Singh (1) has been cited. That case was 
decided on the peculiar facts of it and it does 
not lay down that a suit for malicious prose- 
oution is not maintainable where there is a 
conviction by the Court of first instance and 
an acquittal by the Appellate Criminal Court. 
The evidence in the case was gone into by the 
lower Appellate Court and this Court is bound 
by the findings already mentioned. 

In my opinion there is nothing in this 
appeal, Ib is dismissed under O. 41, r. 11 
Civil Procedure Civil 

N. E. Appeal dismissed. 

(1) 814.96; A W. N. (1898) 161; 9 Ind. Deo 
(N: S.) 728. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


Givi Revision No. 181 oF 1924, 
February 24, 1994, 
Present :—Mr. Neave, A. J, C, 


BADRI SINGH—PLAINTIFF—APPLIOANT 
VETSUS 


LALTA SINGH AND OTHERS—DEFENDANTS 
—-OPPOSITH PARTY, 


Code of Civil Procedure (Act V of 1908), O. 43, r. (a) 
—Appellaie order returning plaint for presentation to 
proper Court Appeal—Competency of Revision against 
—appealabla order. 


Order KULI, r. 1 (a) of the Code of Oivil Procedure 
applied mot only to orders passed by the Trial 
Court but also to similar orders passed by the Appel- 
late Court. 


Where an order returning a plaint for presenta- 
tion to the proper Court passed by the Subordinate 
Judge is confirmed by the District Judge in appeal, 
an appeal lies againab the lattor order. 
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Wahidullah v. Kanhaya Lal, 25 A. 174 ; A. W. N. 
(1902) 2233; Gur Bakhsh Sahoo v. Birj Lal Benka, 26 
0. 275; 8 C. W. N. 248; 18 Ind. Dao. (N,B.) 80, followed. 


No revision lies where an appealable order has not 
been appealed from within the time allowed by law. 


Petition for revision under section 115, 
Civil Procedure Code against the order of the 
District Judge, Fyzabad in O. A. No. 17 of 
1928, dated the 9th August 1928, modifying 
the order of the Subordinate Judge, Fyzabad, 
in O. 8. No, 214 of 1922, dated the 5th April 
1923, 


Mr, Naimat Ullah, for the Applicant. e 
Mr. Salig Bam, for the Opposite Party. 


JUDGMENT,—This is an application 
under section 115, Code of Civil Procedure for 
the revision of an order of the District Judge 
of Fyzabad, modifying the order of the Subor- 
dinate Judge of Fyzabad by returning the 
plaint for presentation to the Revenae Court, 


A preliminary objection has been taken that 
no revision lies. The suit was instituted on the 
19th October 1922, in the Court of the Subor- 
dinate Judge of Fyzabad which dismissed it 
on the 5th of April 1923, holding that it 
ought to have been filed in the Revenue Court. 
The plaintiff appealed to the Districh Judge 
who concurred with the Subordinate Judge on 
the question of jurisdiction, but held that the 
suit should not have been dismissed, but that 
the plaint ought to have been returned for 
presentation to the Revenue Court and passed 
an order accordingly, The plaintiff submitted 
to this order and taking back his plaint filed 
it in the Revenue Court, which after hearing 
the suit dismissed it, The plaintiff now comes 
up to this Court for revision of the order of 
the District Judge, and contends that the suit 
is cognizable by the Civil Court. . 


The opposite party's pleader raises several 
objections, one of which is that as an appeal 
lay against the order of the District Judge 
directing the plaint to be returned, the appel- 
lant should have appealed within the period 
allowed by the law of limitation and cannotnow 
apply under section 115. The learned Adyo- 
cate for the appellant maintains that O. XLII, 
r. 1 (a), Civil Procedure Code applies only 
to oases in which the first Court returns the 
plaint. Butin a Full Bench case of Wahidullah 
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y. Kanhaya Lal (1), the Allahabad High Court 
held that an appeal will lie in such a case, 
The same view has been taken by the Caloutta 
High Court in Gur Bakhsh Sahoo v. Birj Lal 
Benka (2). Thesa cases were both under the 
Code of Civil Procedure of 1882 but no mater- 
ial change has been made in this matter by 
the new Code. We are of opinion that the 
‘preliminary objection taken is well founded 
and we dismiss this application with costs. 
G. H, Application dismissed. 


(19 95 A. 174; A. W. N. (1902) 922. 
(2) 96 0. 975; 8 ©. W. IN, 248; 18 Iyd. Deo. 
(N. 8.) 780. 


ameme —t 


ALLAHABAD HIGH COURT, 
SECOND Civin APPEAL No, 1559 oF 1999, 
April 2, 1994, 

Present :-—Mr. Justice Daniels, 


LAGAN RAI—PuatntirF—APPELLANT 
VErSUS 
RAJA BAI—DEFENDANT—-RESPONDENT, 


Agra Tenancy Act (IL of 1901), s. 79, Ex-proprietary 
tenant, whether tenant of entire proprietary body—Hjeci- 
ment by one member of proprietary body—Hjectmont by 
lgndlord— Surt to contest ejectment—Limitation. 


A holder of Sir land who solls hig share booomes an 
ex-proprictary tenant of the entire propristary body 
and not merely of his vendee, and a dispossession 
by any one member of the proprietary body, even 
though he is not the lambardar, is to bs treated ag 
ejectment by the landholder within tha meaning of 
section 79 of the Agra Tenancy Aot, which must be 
contested by a suit brought within six months of the 
ejectment, 


Debi Prasad v. Bhagwan Din, 16 Ind. Cas. 399; 76 
A 27; 10A. L. J. 437; Rani v. Aidal Singh, 18 od. 
Oas. 1041; 92 A. L. J. 113, relied on. 


Appeal against the decree of the District 
Judge, Ghazipur, dated the 18th July 1912, 


Mr. P. L. Banerji, for the Appellant. 
Mr. Iqbal Ahmad, for the Respondent, 


JUDGMENT.—The two plots in suit 
situated in khata Nos. 1 and 2 of a joint 
mahal were originally the joint sir of the 
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plaintiff Lagan Rai, and the defendant Raja 
Rai. The plaintiff sold his share to a third 
party and became ex-propriebary tenant in the 
plots in suis under an order passed under gec- 
tion 86 of the Land Revenue Act. The defend- 
ant Raja Rai contested the order right up 
to the Court of appeal but the matter was 
finally decided in the plaintiff's favour in 1919 
only one year before the present suit. 16 
appears, however, that Raja Rai managed to 
retain possession of the plots and the plaintiff 
brought the present suit to eject him as a 
sub-tenant under section 58 road with section 
34 of the Tenancy Act. I have always enter- 
tained doubts whether section 34 was really 
intended to support a suit for ejectment but 
this appears to be the accepted view of the 
law since the decision of Balli v. Nawbat Singh 
(1), and has not been contested before me, 
The defence raised in the Courts below was 
that as the defendant is a member of the 
proprictary body this is a case of a tenant 
being wrongfully ejected by his landlord 
within the meaning of seotion 79 of the Act 
and, therefore, the plaintiff's remedy is barred 
by reason of his not having sued within six 
months, This defence was rejected by the 
Assistant Collector but accepted by the learned 
District Judge and this is the sole issue argued 
in the appeal. It is now settled law since the 
Full Bench case of Debi Prasad v, Bhagwan 
Din (2), that a sir-holder who sells his share 
becomes an ex-proprietary tenant of the entire 
proprietary body and not merely of his vendee, 
The question therefore, resolves itself into 
this whether dispossession by one member of 
the proprietary body, nob being the lambar- 
dar, is to be treated as ejecbment by the land- 
holder, within the meaning of section 79. 
The point is covered by a very recent decision 
of Mr. Justice Mukerji, Rani v. Aidal Singh 
(3) The matter is fully discussed in his 
judgment and it is sufficient to say that I am 
not prepared to dissent from tho law laid 
down therein, 

The result is that the present appeal must 
succeed, I set aside the decree of the Court 
below and restofe that of the Trial Court with 
costs in all Courts. 


N. H. Appeal allowed, 


(1) 16 Ind. Oas. 120; 9 A, D. J. 771. 
(2) 16 Ind. Case. 399 :35 A. 27 ; 10 A. In J. 497, 
(3) 78 Ind. Oas. 1041; 92 A D. J. 118. 
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OUDH JUDICIAL COMMISSIONER'S 


FIRST CIVIL APPRAL No, 28 oF 1923, 
Mareh 6, 1924. 


Present :—Mr, Wazir Hasan, J. ©., 
and Mr, Kendall, A. J. O. 


Mrs, AGNES HARRIET DAVID 
AND OTHERS—DEFENDANTS—APPELLANTS 


versus 


Messrs. MURRAY & CO,, LTD.— 
PLAINTIFF AND ALLAHABAD BANK LTD, 
DEFENDANTS — RESPONDENTS, 


Wille, construction of—-Hnglish rules——General prine 
oiples—Intention of testator—Surrounding circums- 
tances—Court, duty of—Beguest to daughter and her 
children—Daughier, whether takes absolute estate— 
Succession Aot (X of 1865), s. 84, illus. (a) Statutes, 
construction of Illustrations, value of. 


English rules of construction of wills are purely an 
English product based on Hngliah necessities and 
English habits of thought and there can be no justi- 
fication for taking them as a guide in the case of 
Indian wills. Thera are, however, certain funda- 
mental principals which are true alike of wills of 
every nationality and every religion or rank of life, 
These are that in all oases it is tha primary duty of 
a Court to asertain from the languago of the testator 
what were his intentions, ż.£., to construe the Will. 
In so doing it is entitled and bound to bear in mind 
other matters than merely the words used. It must 
consider the surrounding circumstances, the position 
of the testator, his family relationships, the proba: 
bility that he would use words in a particular sense, 
and many other things which are often summed up 
in the somewhat picturesque figure. ‘The Court is 
entitled to put itself into the testator's armohair.’ 
Among such surrounding circumstances which the 
Court ia bound to consider none would ba more îm- 
portant than raceand religious opinions and the 
Court is bound to regard as presumably (and in 
many cages cartainly) present to the mind of the 
testator influences and aims arising therefrom But 
all this is solely aa an aid to arriving at a right cons- 
truction of the Will, and to ascertain the meaning 
of its language when used by that partioular testator 
in that document. Ba soon as tha construction is 
settled, the duty of the Court is to carry out the in- 
tentions as expressed and none other. The Court is 
in no case justified in adding to testamentary dis- 
positions. “I they transgress any legal restrictions, 
they must be disregarded. Ifthey leave any even. 
tuality unprovided for the estate must, in oase that 
aventuality prises, be dealt with according to the 
law which provides for succession of property in the 
absence of testamentary directions applying thereto. 


But the Court never adds to a will anything whioh 
needs to be done by testamentary disposition. 


Venkata Narasimha Appa Row v. Parthasarathy 
Appa Row, 43 Ind. Gas. 166; 37 M. 199 : (1914) M. 
W. N. 299; 12 A. L. J. 815; 18 C. W. N. 554526 M. 
L. F 411 ; 15 M. L. T. 285 ; 16 Bom. D. R. 828; 41 
I. A. 51 (P. O.}, relied on. ` 


The will of an Indian Christian, after giving a life 
interest to tho testator's wife, stated that on the ` 
death of tha latter, the property would devolve on 
the testator's daughter and her children, and that 
failing these the property would go to the Church 
Missionary Society :— e 


Held fhat the daughter took an absolute estate in 
the property and the devise directly fell unter the 
first iustration of the illustrations, (a) of s. 84 of 
the Succession Aot. 


In the construction of the text of the seations of 
an enactment it is tha duty of a Court of law to 
accept, if that can be done, the illustrations given 
as being both of relevance and value in the construo- 
tion of text. The illustrations should in no case ba 
rejected because they do not square with ideas pos- 
sibly derived from another system of jurisprudence as 
to the law with which they or the sedtions deal. And 
it would require a very special oase to warrant their 
rejection on the ground of their assumed repugnanoy 
to the seotions themseives. It would be the very last 
resort of construction fo make any such assumption. 
The great usefulness of the illustrations, which 
have, although not part of the seotions, been ex- 
pressly furnished by the luegislalure aa helpful in 
the working and application of the statute, should 
not be thus impaired. 


Muhommad Syedol Ariffin v. Yeoh Col Gark, 39 
Ind. Gas. 401 ; 481. A. 256 ; 21 0. W. N. 257; (1917) 
M. W. N., 162; 19 Bom. L. R. 167; (1916) 2 A. O. 675; 
86 L J. P. O. 15;1191. T. 664; 82 T. I. R. 678 (P. 
C.), relied on. 


Appeal against the decree of the Subordi- 
nate Judge, Mohan Lal Gunj, Lucknow, dated 
the 28th February 1923, 


Mr, J, Jackson, for the Appellants, 


Mr. R. L. Banerji and Sir Henry Stanyan, 
for the Respondents. 


JUDGMENT —This is an appeal from 
the decree of the Subordinate Judge of Mohan 
Lal Ganj dated the 28th February 1923. It 
arises out of a suit brought by the respond- 
ent, Messrs. Murray & Co., Limited, against 
Mrs. Agnes Harriet David and others for 
specific performance of a contrach of sale in 
respect of a house situate in the city, of 
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Lucknow, entered into between Mrs. Agnes 
Harriet David as the vendor and Messrs Mur- 
ray & Co., Ltd, as vendees. The suit has been 
decreed by the Court below. The present 
appeal is preferred by .Mrs, Agnes Harriet 
David and other defendants, who are alleged 
to be interested in the property in suit. The 
pleadings in the case gave rise to a large 
number of issues. The deaision of the Court 
below on all those issues has been accepted 
by the parties before us except the decision 
on issue “No. 8, The point involved in that 
isste was the only point argued on behalf of 
the appellants in support of the appeal. 

THe property in dispute originally belonged to 
one Mr. Emmanuel Phillips, who died by his 
own hand on the 7th November 1914, having 
just before his death killed his wife. Emmanuel 
Phillips made a testamentary disposition of all 
his properties by his will dated the 7th Sep- 
tember 1911. This will was admitted to pro- 

_ bate by the High Court of Allahabad under 
its judgment, dated the 22d June 1915. Itis 
argued that under the will mentioned above, 
Agnes Harriet, daughter of Emmanuel Phil- 
lips, obtained only a life-interest in the pro- 
perty in question and that her children, who 
are also parties to the present litigation, took 
the remainder absolutely. 

It will be seen from what has been stated 
above that the construction now placed on be- 
half of the appallants on the will of Emman- 
uel Phillips in respect of the disposition relat- 
ing to the house in question is different from 
the one which was sought to be placed on it 
in the Court below and which was embodied 
in issue No. 3. That issue is as follows :— 


"Was the property in suit owned by the 
defendant No.1 and her children (defendant 
. Nos 8 to 8) jointly, as alleged “If so, is the 
contract of sale invalid and not enforceable ’’? 
The appellants are, however, not bound to 
adhere to the construction which they placed 
on the will in question in the first instance, 
We have, therefore, to examine the contention 
now put forward on their behalf, 


At the hearing of the appeal some aid as to 
the interpretation of the provisions of the will 
was taken from certain English rulos of con- 
struction by way of analogy and in this eon- 
nection reference was made to the discussion 
of “ gifts over" in Jarman on Wills, As ob- 
served by Lord Moulton in the case of 


(J 

Venkata Narasimha Appa Row vy. Partha- 
sarathy Appa Row (1) English rules of constr- 
uction “are purely an English product based 
on English necessities and English habits of 
thought, and there would be no justification 
in taking them as our guidein the case of 
Indian Wills.” We must decline to be 
swayed by the rules of construction applied to 
English Wills as our primary guide in the 
task of interpreting the will before us, There 
are, however, certain fundamental principles 
which are “true alike of Wills of every nation- 
ality and every religion or rank of life,” 
These principles may be stated in the language 
of Lord Moulton used in the case mentioned 
abova, “In all cases the primary duty of a 
Court is to ascortain “from the language of 
the testator what were bis intentions, ie, 
to construe the Will, Itis true that in so 
doing they are entitled and bound to bear in 
mind other matters than merely the words 
used. They must consider the surrounding 
circumstances, the position of the testator, 
his family relationships, the probability 
that he would use words in a particular sense 
and many other things which are often sum- 
med up in the somewhat picturesque figure. 
"The Court is entitled to put itself into the 
testator’s armehair.’ Among such surround- 
ing circumstances which the Court is bound 
to consider none would be more important 
than race and religious opinions and the Court 
is bound to regard as presumably (and in 
many oases certainly) present to the mind 
of the testator influences and aims arising 
therefrom. But all this is solely as an aid to 
arriving ata right construction of the Will, 
and to ascertain the meaning of its language 
when used by that particular testator in 
that document. Sosoon as the construction 
is settled, the duty of the Courbis to carry 
out the intentions as expressed and none other, 
The Court isin no case justified in adding to 
testamentary dispositions. 


" If they transgress any legal restrictions, 
they must be disregarded. If they leave any 
eventuality unprovided for, the estate must, 
in ease that eventuality arises, be deals with 
according to the law which provides for succes 


(1) 28 Ind. Oas. 186; 37. M 199; (1914) M. W. N. 
299; 12 A. L. J. 815; 180. W. N. 564; 26 M. L. J. 
3 a M.L T, 285; 16 Bom. Tu, R. 898; 41 L A. 61 
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e 
sion of property in the absence of testament- 
ary directions applying thereto. But the 
Court never adds toa will anything which 
needs to be done by testamentary disposition. 


Emmanuel Phillips was a native of India, 
He was a Christian by religion and it is 
agreed that the present case is directly 
governed by the provisions of the:Indian 
Succession Act, 1865. In construing this Will, 
therefore, we are bound to rest our decision 
mainly upon those provisions without losing 
sight of general ‘principles to which we have 
already made reference. The house in ques- 
tion is admittedly in the first instance devised 
fio the testator's wife, Sophia Phillips, with a 
limited interest, which interest for the sake of 
brevity may be characterised as a life interest. 
Then it is “to devolve after the death of my 
wife Sophia Phillips in the following way :— 
on my daughter Agnes Harriet, married to 
Moel Cornelius David and her children” Now 
if there were nothing else in this Will it would 
follow by the offect of section 84 of the 
Indian Sucoession Act that Agnes Harriet 
book an absolute estate in the property in 
question. Section 84 is as follows :— 


“ Where property is bequeathed to a person 
and words are added which deseribo a class of 
persons, bubdo not denote them as direct 
objects of a distinct and independent gift, such 
person is entitled to the whole interest of 
the testator therein, unless a contrary inten- 
tion appears by the Will.” The devise as set out 
above directly falls within the first illustration 
of the illustrations (a) appended to that section, 
As to the importance of the illustrations in the 
construction of the text of the section we may 
quote the observations of Lord Shaw in the 
case of Mahomnved Sycdol Ariffin v. Yeoh Ool 
Gark. (2), “On the second point their Lord- 
ships are of oinion that in the construction 
of the Byidence ‘Ordinanca it is the duty of 
a Court of law to accept, if that oan be done 
the illustrations given as being both of rele- 
vance and value in the construction of text. 
The illustrations should inno ease be rejected 
because they do not square with ideas possi- 
bly derived from another system of jurispru- 


(2) 89 Ind. Gas. 401; 43 T. A. 256; 21 O. W. N. 957 
(1917) M. W.B. 162; 19 Bom. D. R. 157; (1916) 2 
A. O. 575; 86 L J. P. Q. 15; 116 L. T. 664; 32 T. L. R. 
678 (P. C). 


dence as to the law with which they or the 
sections deal, And it would require a very 
special case to warrant their rejection on the 
ground of their assumed repugnancy to the 
sections themselves. It would be very last 
resort of construction to make any such 
assumption, The great usefulness of the 
illustrations, which have, although not part 
of the sections, been expressly furnished by 
the Legislature as “helpful in the working 
and application of the statute, should not be 
tbus impaired.” Relying on the téxt of the 
section itself the learned Counsel argues that 
the children of Agnes Harriet are “direct 
objects of a distinct and independent gift” 
‘and further that ‘a contrary intention 
“ appears by the Wil,” 


As to the first line of argument much need 
not be said, There are no words in the Will 
denoting the children as direct objects of a 
distinct and independent gift. The only words 
of gift are “ to Agnes Harriet and her child- 
ren, The last three words are nothing more 
than an addition describing a class of persons. 
Those words cannot be construed as denoting 
the children as objects of a distinct and inde- 
pendent gift. Indeed there is no gift in favour 
of the children apart from what may be 
implied from the gift to Agnes Harriet, 


The second line of argument is sought to be 
supported mainly by three provisions of the 
will in question. The first is the provision 
contained in the devise to the testator’s wife 
of the pacca house in Bareilly cantonments 
It is as follows :— 


“ I devise and bequeath to my wife Sophia 
Phillips the large pacca house No, 62 Bareilly 
cantonments for her exclusive use and benefit. 
She will have the power to deal with it as she 
chooses.” It is argued that similar words are 
not attached to the devise of the house in suit 
in favour of Agnes Harriet. In our opinion 
the argument is inconclusive for the reason 
that where a limited interest is intended to be 
conferred by the testator he specifically uses 
words to that effect as is the case with regard 
to the devise of the house in question in the 
first instance in favour of his wife, Sophia 
Phillips which we have pointed oufin a pre- 
vious part of this judgment. The resulé is 
that as regards the devise of the house in suit 
in favour of Agnes Harriet the testator doas 
not use words which he had used previously 


: With this argument. 
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for the purpose of expressing the intention of 
devising an absolute estate nor such words 
which he had employed for expressing the 
intention of conferring only a limited interest. 


The second provision of the will on which 
reliance is placed relates to the disposition in 
favour of the testator’s son, James William. 
The devise in favour of James William stands 
on s peculiar footing. The judgment in the 
probate case shows that James William turn- 
ed out to be a “ mauvais subject ” and conse- 
quently the testator was highly displeased 
with him and gives him Rs. 25 per month 
for his life out of the rent of house No. 67 
situate in Bareilly cantonments. On his death 
the same amount is directed to be paid to 
William’s widow for so long “ as she leads a 
good life and remains his widow.” Then pro- 
vision is made to the issue or issues of William, 
if any, by directing the same amount to be 
spent on their education and on their coming 
of age the house is to be sold and the proceeds 
to be divided amongst William’s issues. 
Finally, in the event of William’s widow 
remarrying or not leading a good life and 
there being no issue the house is to be sold 
and the proceeds to be divided equally “among 
my other obildren or grandchildren.” On the 
strength of these provisions, it is argued that 
the intention of the testator was-to give only 
& limited interest to all his children. 


We are unable to yield to this argument, 
We have already pointed out that William 
had lost all affection of his father, The be- 
quest to him, therefore, stands on a separate 
basis altogether and from it we cannot infer 
that a similar bequest was intended in favour 
of Agnes Harriet, who is shown to be the 


most beloved of all the children of the, 


testator. 


The third provision, which is brought into 
requisition in favour of the appellants’ case, is 
the one which has been called as constituting 

“a gift over.” Shortly put it is as follows :— 

"Failing all the persons named above as 
beneficiaries under this Will, I bequeath all 

‘my Property to the Church Missionary 
Society.” It is argued that there being a gift 
over as contained in the provision quoted 
above the intention of the the testator was to 
create only a life-estate in favour of the first 
recipients of his bounty. Wedo not agree 
In the first place, the 
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. 
gift to the Missionary Society is expressed in 
a vague language. The contingencies on which 
itis to come into effect are not definitely 
stated. In the second place, ib does not 
comerinto conflict with an absolute estate pre- 
viously created. If all the contingencies 
contemplated by the clause fail to happen 
then the clause would operate by way of 
defeasance of the prior gift which would be 
absolute were the contingencies not to occur. 


Tho appeal, therefore, fails and is dismissed 
with costs. 


N. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1563 oF 1929, 
April 7, 1924. 

Present :—Mr. Justice Daniels, 


SETH BEHARI LAL--DEFENDANT 
—ÅPPELLANT 
Versus 


AMIN CHAND AND ANOTHER—PLAINTIFFS 
AND DEFENDANTS—RESPONDENTS. 


Civil Procedure Code (Act V of 1908) O. XILI, 
r, 2—Document, admissibility of Objection bofore 
Appellate Court-—Diseretion of Court—High Court, 
whether will interfere. 


Where a document bas basn admitted without ob. 
jection in the Trial Court and even in appeal no 
question of its admissibility is raised till the tima 
of arguments, the Appellate Court is entitled to 
refuse to entertain the objection, having regard to 
tha provisions of O, XLI, r. 2 of the Civil Procedure 
Code, and the High Court will not interfere with the 
Gisoration of the} lower Appellate Court in second 
appeal. 


Charilier Rai v. Kailash Behari, 44 Ind. Oas. 492; 
8 P. D. J. 306; (1918) Pat. 145; 4 P. L. W. 218; Skah- 
sadi Begam vy. Secretary of State Jor India, 340. 1059: 
9 Bom. D, R. 1192: 6 0. D. J. 698; 2M. L. T, 499; 34 
1. A. 194 (P. C ); Chinnaji Govind Godbole y. Dinkar 
Donder Godbole, 11 B. 820; 11 Ind. Jur. 842; 6 Ind. 
Deo. (N. 8.) 209, relied on. 


Appeal against the decree of the Subordi- 
nate Judge, Muzaffarnagar at Meerut, dated 
the 5th July 1922, 


1080 
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Messrs. Iqbal Ahmad and M. A, Aziz, for 
the Appellant, 


Mr. P. L. Banerji, for the Respondents. 
JUDGMENT :— This appeal arises out 


of a suit for possession of the site of a house, 
The olaim was disputed on the ground of 
adverse possession, It has been found that 
the plaintiff is the owner of the site. Ib has 
also been found that the defendant’s predeces- 
sor-in-interesé occupied the land in 1885 
under an agreement which allowed him to 
build a bouee on it bub required him to vacate 
ib and remove the materials when asked to do 
so by the owner. It is further found that 
from that time ground-rent has been regularly 
paid and that the appellant, when be bought 
the house knew of the plaintiff’s ‘rights, that 
is, he knew that the site belonged to the plaint- 
iff and that his vendor had no transferable 
interest in it, 

Two pleas are taken in the grounds of 
appeal :— 

1. That no deoree for ejectment should 
have been given but only a decree for arrears 
of rent. 

2. That the lease or counterpart executed 
by the defendant’s predecessor required regis- 
tration. 

The first plea has not been seriously pressed. 
On the facts found the plaintiff was entitled 
to a decree for ejectment, 


As to the second plea the Court below held 
that it was nob open to the appellant. It 
further held that even if the plea was open 
there was no force in it, 


If ib were necessary to support the second 
finding the plaintiff-respondent admits that 
he would not be in a position to do so. The 
question which has been argued is whether 
this Court ought to interfere with the disore- 
tion of the Court below in holding that the 
plea could not be raised by the appollant, 
The document was admitted without question 
in the Trial Court, and even in the appeal to 
the Court below no question of its admissibility 
was raised. It was only at the*time of argu- 
ments that the point was taken. Under these 
circumstances the Court below was, in my 
opinion entitled to refuse to entertain ib. 
The Code (O. ALI, r. 2) expressly lays down 
that except by leave of the Court no party 
shall be entitled to urge any objection nob 
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takon in the memorandum of appeal. It has 
also been held in several cases that where a 
document is admitted without objection in the 
trial Court, it cannot be objected to afterwards. 
The point arose in a recent case in the Patna 
High Court Chartiter Rai v. Kailash Behari 
(1). Certain papers had been admitted without 
objection in the trial court. The special judge 
in first appeal and a Judge of the High Court 
in second appeal rejected them as inadmissible. 
In Letters Patent ib was held that the objec- 
tion should not have been entertained, The 
learned Judges support their view by reference 
to a dictum of the Privy Council in Shahzad 
Begam v. Secretary of State for India (2)where 
their Lordships say :— 


“It is pow too late for the respondent to 
take an objection to the admissibility of 
9 document which was received without 
objection at the trial”, 


The same view has been taken in another 
case Chimnajt Govind Godbole v. Dinkar 
Dhondev Godbole (3), where a copy of a copy 
had been admitted without objection in the . 
Trial Court, as also in Kishort Lal v. Rakhal 
Das (4). 


Even if the document in dispute were re- 
jected for want of registration this would 
not result in the dismissal of the suit. Quite 
apart from this document there is a finding 
of fact based on oral evidence that ground- 
reut has been regularly paid for the site by 
the appellant’s predecessor and that the appel- 
lant took his sale deed with full knowledge 
of the plaintiff's rights. 


For the reasons already given I dismiss the 
appeal with costs including in this Court fees 
on the higher soale, 


N. H. Appeal dismissed. 


(1) 44 Ina. Das. foe 8 P. L. J. 806; (1918) Pat. 
145 ; 4 P. L. W. 2 
6 0. L. J. 


(2) 84 0. 1059 ; 9 Boisi L. R. 1199; 
678 ; 2 M. D. T. 439 ; 34 I. A, 194 (P. 0.) 
(8) 11 B. 820; it ind. Jur. 842; 6 Ind. Dec. 
<) 209. 
i 31 0. 155. 
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RAJINDRA PURI V, BENI MADHO 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 


APPLICATION No, 188 oF 1923, 
January 93, 1924. 
Present :—Mr. Daniel, J.C. 


Mahant RAJINDRA PURI—DEFEN- 
DANT—APPLICANT 
VETSUS 
BENI MADHO—PLAINTIFF—— 
OPPOSITE PARTY. 


Code of Civil Procedure (Act V of 1908), S. 116, O. 
XXIII r, 1— Withdrawal of sutt~Legal defects alleged 
by defendant, whether sufficiont ~Formal defect—Judi- 
cial discretion—Reviston. 


In order to give a Court jurisdiction to act under 
0, XXII, r. 1 of the Civil Procedure Code, 
it is not sufficient that the defendant should 
allege legal defects but the Court must be 
satisfied eithen from the plaintifs admission 
or otherwise that there really is some formal defeot 
which must lead to the failure of the suit or some 
other sufficient cause within the meaning of the 
rule. 


Failure on the part of a Oourt to exerciaa judicial 
disoretion in allowing withdrawal of a suit with 
liberty to bring a fresh suit may be made the subject 
of revision. 


Rameshwar Baksh Singh v. Mirza Rasul Beg, 45 
Ind. Cas. 603; 21 O. O. 66 ; Donda v. Dwarka Prasad, 
78 Ind. Cas. 121, relied on. 


Application against the order of the Munsif, 
Fatehpur, District Bara Banki, dated the 26th 
October 1923. 


Messrs. M. Wasim and Salig Ram, for the 
Applicant, 


Mr. Bisheshwar Nath Srivastava, for the 
Opposite Party. 


JUDGMENT .—This is an Application for 
revision of an order of the Munsif of Bara 
Banki granting permission to the plaintiff 
respondent under O,23.r. I to withdraw a 
suit with permission to file a fresh suit. The 
order is one which cannot be defended on the 
merits and the question I have to decide is 
whether the case is a fit one for the exercise 
of the revisional jurisdiction of this Court. 
The case was instituted on 19th September 
1922, A large number of documents were 
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filed on both sides. The recording of evidence 
commenced in February 1923. At the time 
when the order complained of was passed the 
whole of the plaintiff's evidence had been 
examined and eighteen witnesses had been 
examined on behalf of the defendant. A Com- 
missioner had also been appointed to make a 
local inquiry. The defendant was proposing to 
examine sixty-five more witnesses. At this 
point the plaintiff filed an application to 
amend his plaint. The points in which he ask- 
ed for amendment were three in number :— 


1, He wished to delete certain words from 
para. 8 of his plaint as being superfluous, 


2, He wished to alter the valuation of hia 
claim from Rs. 500 to Rs. 1,000, 


8, He wished to make an addition to the 
desoription of the property in respect 
of which he had asked for a declaration 
of proprietary right, 

The first two alterations were entirely 
unimportant and might well have been allow- 
ed. No question of jurisdiction was involved 
in the alteration in the valuation, 


The third relates to certain plots as to 
which he bad brought a prior suit in 1916. 
This suit had been withdrawn with liberty 
to bring a fresh suit but the plots were not 
ineluded in the claim in the present suit on 
the express ground, explicitly stated in the 
plaint, thatthe plaintiff was in possession of 
them and, therefore, no relief was necessary 
in respect to them. The defendant opposed the 
amendment on the ground that the application 
was filed late, and the Munsif disallowed the 
application. The plaintiff, thereupon, on the 
same date put in the application now in ques- 
tion to withdraw his suit altogether. ‘The 
grounds stated in the application are three in 
number :—- 


1, That there are certain legal flaws pointed 
out in para. 12 of the written statement on 
account of which he apprehends that his suit 
may be dismissed, : 


2, That hg has omitted to include in his 
claim numbers in respect of which he sued in 
1916 and he, therefore, apprehends that a 
future suit in respect of these numbers may 
be barred, 


3. That he has not been permftted to amend 
his plaint, The third of those reasons is 
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merely ancillary to the first two. The second 
is nob a ground on which the suit could fail 
within the meaning of O. XXIII. r, 1. There 
remain only the legal flaws alleged to have 
been pointed out in para, 22 of the written 
statement, The objections taken in this para 

were — 
1. That the plaintiff had not stated in what 
order the houses and chabutras stand- 


ing onthe disputed plots were con- 


structed, : 

2. That he had not stated clearly whether 
be claimed certain dues desoribed as 
chungi and kiraya, 

3, That he had not stated whether the plot 
numbers giyen in his plaint were those 
of the settlement record or of the parti- 
tion record. 

4, That he should have stated in respect of 
each plot what his cause of action was 
and when if arose, 


All these objections were of the nature of 
requests for further and better particulars of 
the statement of claim and eould have been 
mes by an order under O. VI, r. 5, Civil 
Procedure Code or by the examination of the 
plaintiff or his pleader under O. X, rn. 1, 
They were not formal defects of the kind 
contemplated by O. XXIII. They were 
none of them matters in respect of which 
the plaintiff had asked leave to amend 
his plaint ‘in the petition which be had 
previously presented, The learned Munsif 
does not even refer to them in his order except 
under the general remark that the written 
statement runs to over ten pages and tbat it 
would be a lengthy task to embody itin his 
order. lfisimpossible to gather from the 
Munsif’s order what were the defects which 
he regarded as justifying the order that he 
passed. All that he has done is to enumerate 
the leading pleas baken in the written stabe- 
ment, to state, quite inaccurately, that the 
plaintiff in his amendment application wanted 
to remedy “these and other deflects” and to 
conclude by saying. 

“I think there cannot be any better proof 
of the existence of irregularities and 
defects formalin this case than the de- 
fects pointed out by the defendant him- 
self in his written statement. ” . 


The plea fo whioh the learned Munsif 
refers in his summary of the pleadings are: 
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(a) That the suit as framed is not main- 

tainable. 

(b) That the defendants are in adverse 

possession, 

(c) That the suit is barred by O. IT, r. 2. 

(d) That the Court-fee paid is not suffi- 

cient. : 

(e) That the suitis beyond the pecuniary 
jurisdiction of a Court. 


Plea (a) is a general plea which is quite 
valueless until the defendant shows in what 
way the suit is nob maintainable. Of the 
remainder the only ones which could possibly 
be grounds for an order under O. XXIIT r. 1, 
are (o) and (e) and neither of these defects was 
admitted by the plaintiff. As regards (e), if 
this objection was pressed the proper course 
was to treat it as a preliminary issue and if it 
was found against the plaintiff fo return the 
plaint for presentation to the proper Court, 


In his amendment application the plaintiff 
did not allege that the present suit must fail 
under O. II, r. 2 but only that O. IT, r, 2 might 
bar a future suitin respect of certain plots 
not inaluded in the present claim, Moreover, 
the omission of these plots was deliberate 
and if the facts alleged by the plaintiff were 
true they were rightly omitted. As regards 
(e) the plaintiff in his amendment application 
put down an amended valuation which was 
still within the Court’s jurisdiction, The 
Munsif has in fact never applied his mind at 
all to the question which, if any, of these 
defects really existed or would justify an 
order under O. AKALI, r. 1. He records 
the fact that numerous objections had been 
taken by the defendant as sufficient proof that 
the defects exist. Thisis an utterly wrong 
position to take. In order to give a Court 
jurisdiction to ach under O. XXIII, r. 1 it is 
not sufficient that the defendant should allege 
legal defects but the Court must be satisfied 
either from the plaintiff's admission or other- 
wise that there really is some formal defeot 
which must lead fo the failure of the suit or 
some other sufficient cause within the mean- 
ing of the rule. The order passed by the 
Munsif in this case is nothing short of an 
abuse of the rules of procedure, and an 
examination of the record suggests that the 
Court permitted the suit to be withdrawn in 
order to clear its file of a troublesome case 
whioh had been pending for over a year and 
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in regard to which an explanation of delay 
would have to be submitted in the next quar- 
terly statement, 


In the view which I take of the Munsif's 
order it is hardly necessary to enter into the 
question of jurisdiction. There is ample anutho- 
rity of this Court and of other High Courts 
for the proposition that where a Court below 
has failed to exercise a judicial discretion an 
order under O. XXIII, r. 1, can be made the 
subjeot of revision, Leaving aside the numer- 
ous cases of other High Courts which have 
been cited Rameshwar Baksh Singh v. Mirza 
Rasul Beg (1), is a direct authority of this 
Court tnd I have very recently taken the same 
view in Doula v. Dwarka Prasad (2), 


I allow this revision with costs, set aside 
the order of the Court below and direct the 
learned Munsif fo restore the case to his file 
and dispose of it according tolaw. It will be 
open to him, notwithstanding his previous 
order, fo allow any amendment of the plead- 
ings which is admissible under the Code of 
Civil Procedure and which he considers 
necessary. 


G. H. Order set aside. 


(1) 45 Ind, Cas, 803; 21 O. O. 66. 
(2) "T8 Ind. Cas. 121. 


mee, mera man 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 


APPLICATION No. 189 oF 1923, 
May 22, 1924, 
Present :— Wazir Hasan, J. O. 


Raja MOHAMMAD EJAZ RASUL KHAN 
— DEFENDANT—APPLICANT 
VETSUS 


MUBARAC HUSAIN—PUAINTIFF AND 
OTHERS — DEFENDANTS—OPPOSITE PARTY. 


Code of Civil Procedure (Act V of 1908), s. 115, 
O. XXIII, r.1-~-Withdrawal of suit—Cause of action 
substantiated — Formal defect —Other sufficient grounds, 
meaning of —Jurisdiction, absence of—Hrroneous withe 
drawal of sutt— Material irregularity ~Revision, 


. FO~18) 


S. 116 of the Civil Procedure Code appties to juris. 
diction alone, the irregular exercise or-non-exercise of 
it or illegal assumption of if, 


An order purporting to be made under O. XXIII. 
r. 1 of the O. P. O. in utter disregard of the procedure 
laid down therein ia an order passed with material 
irrogularity and ia open to revision. 


A suit which must fail by reason of the cause of 
aotion on which it is founded not being substantia- 
ted by evidence oannot ba said to fail by reason of 
some formal defeot within the meaning of Sub. ol. 
(a) of ol. (2) of x. 1 of O. KAT pf the O, P. O, 


A plea of jurisdiction raised in defence to a suit 
hag no relation whatsoaver to the frama of the suit. 
Consequently a suit instituted in a Court which has 
no jurisdiotion to entertain it does not fail by reason 
of any formal defect in it. 


The expression “other sufficient grounds” used in 
ol. (b) of Sub-rule (2) of r. 1 of O. XXIII of the 
Oivil Procedure Oode does not cover any ground 
wholly dissimilar to some formal defeot. 


Application for revision against the order of 
the Munsif, Fatehpur, dated the 25th October 
1923, in regular suit No. 46 of 1923. 


Mr. A. P. Sen, for Mr, M, Wasim, for the 
Applicant, 

Mr. Hakimuddin, for the Opposite party. 

ORDER, —This is an application in revi- 
sion. The applicant was one of the defend- 
ants in a suit brought by the plaintiff opposite 
party for the relief of a declaration of title in 
respect of certain immoveable property. 
Eventually an application was made by the 
plaintiff on the 19th September 1923 to the 
Trial Court asking for the withdrawal of the 
suit with permission to institute a fresh suit 
in terms of the provision of O, XXIII, r. 1, 
sub-rule (1) of the Code of Givil Procedure, 
The application was allowed on the 25th 
September 1923, The applicant ia aggrieved 
with that order. Hence this application in 
revision, 


Before coming to the merits of the applica- 
tion, ib is necessary to state certain connected 
circumstances, The suit was instituted 
on the 27th January 1923 and after several 
adjournments many of which were made on 
insufficient grounds. issues came to be framed 
on the 6th July 1923 and the case .waa fixed 
for the 28th August 1923 for evidence. Tha 
plaintiff’s witnesses were absent gn that date 
and it was found that ho was nob entitled to 
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geb an adgournment on that ground. Tha 
result was that the plaintiff himself went 
into the witness-box gave evidenea in support 
of and closed his caso, The 19th Sep- 
tember 1923 was then fixed for arguments, 
The first thing done on that date was the 
presentation of an application by the plaintiff 
for amendment of his plaint. The appli- 
cation was based onthe ground that the suit 
was merely for a declaratory relief and that 
the defendant had objected to the maintaina- 
bility of the suit by reason of the provisions 
of section 42 of the Specific Relief Act. Ts 
was, therefore, prayed that the plaintiff be 
permitted to add to his plaint relief for the 
the recovery of possession. This application 
was opposed by the defendant. The Mungit 
thereupon passed the following order :—‘ I 
reject the application as, I think, it is too late 
now for amendment,” To my mind this was 
the most improper order to pass in 
the circumstances of the case. The Munsif 
should have considered the grounds of the 
application aud dealb with them in a judicial 
manner, Itis obvious that any delay in amend- 
ment would have only resulted to some loss 
of costs to the defendant and no more, 
This loss could well have been compensate 
ed by an order for costs in his favour. 
Soon after the application was rejected 
another application was presented by the 
plaintiff for withdrawal of his suit with per- 
mission to bring a fresh suit and that applica- 
tion was granted as already mentioned and is 
the subject-matter of the present application 
for revision. 


There could be no difficulty in deciding this 
matter in favour of the applicant, if I were 
entertaining it as a Court of appeal, The or- 
der passed by the Munsif which I shall state 
in some details hereafter, was on the face of it 
most improper to say the least of it, and be- 
trays utter lack -of grasp of the essentials. 
But my powers are restricted by the provision 

_of section 155 of the Code of Civil Procedure, 
The first quostion, therefore, to consider is 
whether this application is maintainable in 
terms of that section. The ntatter could be 
approached from two points of view: first, 
that the order passed by the Munsif was pas- 
sed without jurisdiction and, secondly, that 
the order discloses a material irregularity in 
the exercise Of jurisdiction. 


It is important to bear in mind the import 
of the several terms of section 115 of the 
Code in virtue of which the High Court acquir- 
es jurisdiction fo entertain an application 
under that section. As observed by Lord 
Atkinson in the recent case of Balkrishna 
Udayar v. Vasudeva Ayyar (1) the section ap- 
lies to jurisdiction alone, the irregular exercise 
or non-exercise of it, or illegal assumption 
of it.” An application under that section 
may, therefore, fall to be considered on the 
grounds: (1) abgence of jurisdiction, (2) re- 
fusal to exercise jurisdiction and (3) where 
the Subordinate Court bas not only had juris- 
diction but has also exercised it but exgroised 
it illegally or with material irregularity. 
The third ground stated above would clearly 
exclude erroneous conclusions of fact or law 
reached in the exercise of jurisdiction, but it 
would certainly to my mind, include such 
rules of procedure as lay down certain pre- 
liminary conditions on the fulfilment of 
whioh the exercise of jurisdiction one way or 
the other will depend, The order therefore 
which the Munsif passed in disposing of the 
application was an order passed within juris- 
diction. But this merely disposes of tho first 
term of section 115 of the Code. His juris- . 
diction in disposing of this application was 
however, controlled by the specifie provisions 
of ©, XXIII r. 1 of the Code of Civil Pro- 
cedure, This leads logically to the conclusion 
that if the order purporting to have been 
passed under the rule mentioned above is 
made in disregard of the rules of procedure 
under which the jurisdiction to pass the order 
could be exercised such an order must be 
taken to have been passed with material 
irregularity if not illegally. Now an order 
under O. XXIII r., lof the Code granting 
a plaintiff permission to withdraw his suit 
with liberty to institute a fresh suit must be 
founded on one or the other of the grounds 
mentioned in the rule, If it is not so founded 
I have no doubt in my mind that a Court 
making such an order exercises its jurisdiction 
with material irregularity. The case-law on 
the interpretation of section 115 of the Code 
of Civil Procedure presents a formidable mass 


40 Ind. Cas. 650 ; 40 M. 798; 15 A. L. J. 645 ; 2 
W. 101 ; 38 M, L. J. 69; 96 O. T. J 148; 19 Bom 
116; (1917) M. W. N. 628; GL. W. Botu a 0. 
50; 11 Bur. L. T. 48; 441, A. 261 (P. Q). 


(1) 
P. L. 
1, R, 
W.N. 


yf 
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and ib is not easy by any means to reconcile 
the authorities as leading to one conclusion 
alone, In my judgment itis safer to depend 
for guidance on the decision of their Lordships 
of the Privy Council in the case mentioned 
above. The facts of that case are very 
helpful in grasping the true import of the 
decision of their Lordships on the interprata- 
tion of that section. Ib will serve no useful 
purpose, however, to recapitulate those facts in 
this judgment. The impression left on my 
mind is that their Lordships treated that case 
as one falling within the third ground of 
sectiop 115. They clearly held that the Trial 
Court was a Court of Civil Jurisdiction and its 
determination was a judicial determination 
and that it had jurisdiction to deal with the 
matter before it under section 10 of the 
Religious Endowments Act (20 of 1868); but 
though in view of the terms of that section 
the Court had jurisdiction its jurisdiction was 
exercised with material irregularity or illegally. 
On this ground in my opinion Lord Atkinson 
held that the application under section 115 
tightly lay to the High Court and that the order 
of the High Court in setting aside the order of 
the Trial Court was a proper order. The de- 
cision of Mr, Justice Mookerjee in the case of 
Hariday Nath Roy v, Ram Chandra Barna 
(2) given on behalf of himself and four other 
learned Judges who sat with him is also in- 
structive on the general conception of ‘jurisdic- 
tion’ and its exercise at various stages of a 
litigation, 


The next question, therefore, which remains 
to be considered is whether the Munsif in 
passing the order under revision has acted 
with material irregularity, Having regard to 
the circumstances of this case this question 
must be answered in the affirmative. In 
passing the order the Munsif has entirely 
ignored the ground of the application, Indeed 
I doubt whether he ever read it. The appli- 
cation is as follows :—'‘ In the above noted 
case the plaintiff has not asked for the 
relief of possession on account of which it is 
apprehended that the suit of the plaintiffwould 
be dismissed as it has a legal defect.” On the 
face of it this application does not fall within 
the terms of O. XXIII, r.1, clause (2), sub- 
clause (a) : that clause being “that a suit must 


(2) 68 Ind. Cas, 806 ;94 O. W. N. 793; 910, L. J. 
$827 48 0, 128, 


fail by reason of some formal defect.” A 
suit which must fail by reason of the cause 
of action on which ‘it is founded not being 
substantiated by evidence cannot be said 
to fail by reason of some formal defect. 
The essential element of a cause of action for 
a declaratory relief is the fact that the plaint- 
iff isin possession and if that fact is not 
established the suit fails on merits though the 
result is attracted by the provisions of seotion 
42 of the Specific Relief Ach. The Munsif, how- 
ever, in his order impliedly refers to the defend- 
ant’s allegations in his written staternent in 
paragraphs 13 and 14 and exprassly to the two 
issues 3 and 4 framed with respect to those 
allegations and concludes buat the plaint is 
defective and cannot proceed, These allega- 
tions raise the plea of jurisdiction. Sucha 
plea in defence has no relation whatsoever to 
the frame of the suit. A suit instibuted in a 
Court which has no jurisdiction to entertain it 
does not fail by reason of formal defect in it, 
The order of the Munsif is nob founded on 
clause (b) of sub-rule (2) of r. 1 of O. XXIII, 
which permits the withdrawal of a suit when 
the Court is satisfied that there are “ other 
sufficient grounds.” It may, however, be pointed 
out that “other sufficient grounds ” would not 
cover any ground wholly dissimilar to some 
formal defect. I think the interpretation of 
the words “ other sufficient grounds” in the 
clause mentioned above should be the same 
as that of the words “ other sufficient reason” 
used by the Legislature in connection with 
an application for review of judgment in r. 
1, sub-rule (1), clause (0) of O. XLVII of tha 
Code of Civil Procedure. ‘Lhe word “suffi- 
cient” in the last mentioned clause was con- 
strued by Lord Haldane in the ease of Chhajju 
Ram v. Neki (3) as“ meaning sufficient of a 
kind analogous to the two already specified,” 
Clause (b), therefore, of O. XXIII, r. (1), sub- 
rule (2) merely adds grounds ejusdem generis 
with some formal defect. Instances of such 
defeats were given by their Lordships of the 
Privy Counoil in the well-known case of Robert 
Watson € Co., v. The Collector of Rajshahye (4) 


(8) 12 Ind. Cas, 666; 8 D. 127: 30M. D. T, 395; 
a6 C. W. N. 697; 41 P. D. R. 1922; 3 P.L, T, 485, 
(1922) A. J. R. (P.O) 113; 16 L. W. 87; 17 P. W. R. 
1923; 43 M. D, J. 832; 24 Bom. D. R.e1238; 4 U. P. 
L. R. (2.C.) 99; 860. L, J. 459 (P.O). 

(4) 13 M. I A. 160 : 8 B. L. R. P.O. 48; 12W. R 
P.O. 43; 2 Suth. P. O.J. 269;2 Sar. P.O. J. 509; 
30 E. R. 611 (P.O). 
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as defects (1) of misjoinder of parties or of 
the matters in suit, (2) where a material doou- 
ment has been rejected for not having a proper 
stamp, and (8) if there has been an improper 
valuation of the subject-matter of the suit, In 
the same decision ib was pointed out that a 
case where the issue has been joined and the 
plaintiff fails to produce the evidence he is 
bound to give to support the issue was not a 
oase where a question of form was only 
involved. 

I am happy fo observe that the conclusion 
ab which I have reached is generally in accord 
with previous decisions of this Court, for ins- 
tance the cases of Rameshwar! Bahsh Singh v. 
Rasul Beg (6), and Makant Rajendra Puri v. 
Beni Madho (6). 


On the above grounds, I allow this applica- 
tion, set aside the order under revision and 
direat the Court below ‘to resume the case at 
the stage where it was left. Ib will be open to 
the plaintiff fo move that Court again for the 
amendment of his pleadings if he thinks it 
necessary to do so, and the Court will then, I 
brust, exercise its jurisdiation in the matter of 
amendment in a proper manner. The opposite 
party must pay the costs of this application. 


Order set aside, 


(5) 46 Ind. Oas, 608; AL O., © 66. 
(6) 79 Ind. Oas. 1081. 


G, H. 


ALLAHABAD HIGH COURT. 
SHOOND CIVIL APPEAL No, 843 or 1922, 
Margh 25, 1924. 


Present Mr. Justice Daniels and Mr. 
Justice Dalal, 


CHANDRIKA RAM TIWARI AND OTHERS: — 
PLAINTIFFS—APPELLANTS 
versus 
NARAIN PRASAD RAI AND OTHERS 
DEFENDANTS—RESPONDENTS, 
e 

Hindu Law—Mitakshara—Ctvil wrong by father— 
Dercee for damages—Benefit to family property Sons, 
whether bound—Lmmoral or illegal debi, 


Where a Hindu father governed by the Mitakshara 
| Jaw outs trees whioh do not belong to him or demo- 
' lishes another's house and a deeree for money is 
| passed against him, the sons are bound by it, if the 
‘family has benefited by tha action of the father. 


Durbar Khachar y. Khachar Harsur, 82 B. 348 ; 10 
Bom. L. R. 227; distinguished. 


Peart Lal Singh v. Chandi Charan Singh, 56 O. D, 
J. 80;11 0. W. N. 163, followed. 


A Hindu son is not bound to doanything to re- 
lieve his father from the consequence of higown 
vicious indulgences, but heis bound to do that 
which his father himself would do were it possible 
namely, to reatore to those lawfully entitled money 
he had unlawfully retained. 


There is a distinction between a debt which a 
Hindu father inours as the result of an offence under 
the Criminal Law andadebt for which he is made 
liable on the ground of the breach of a Civil duty. 
In the former oase tha debt incurred would be im- 
moral and illegal but not so in the latter oase. 


Appeal from the decree of the Second Addi- 
tional District Judge, Gorakhpur, dated the 
25th of January 1922. 


Mr, K. K. Verma, for the Appellants, 


Mr, Haraandan Prasad, for the Respond- 
ents, 


JUDGMENT.—The three plaintiffs are 
the sons of one Ram Nandan against 
whom a money decree was passed in exe- 
cution of which an ancestral house and 
grove were sold, The house and grove 
were purchased by the defendant Narain 
Prasad Rai, who was also the decree-holder, 
The purchase was made for «a sum 
of Rs. 86, The suit which gave rise to the 
decree was brought against Ram Nandan and 
his two brothers for damages in respect of 
cutting trees and for demolition of a building 
which was alleged to be an encroachment. 
The plaintiffs were nob parties to the suit, 
The decree was executed in 1914 and the 
sale took place on 16th January 1916. On the 
defendant Narain Prasad Rai not being able 
to obtain possession he brought a suit for 
possession and obtained a decree in 1920. 
The plaintif thereupon brought the present 
suit fora declaration that the sale of 16th 
January 1916 and the subsequent decree for 
possession of 1920 to which they were no 
parties were nob binding on them, e 
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The defence was (1) that the debs of the 
father was not incurred for illegal or immoral 
purposes and that, therefore, the sons were 
bound under the dectee, and (2) that the 
suit of the sons was time-barred. Both 
these defences were accepted by the two 
Subordinate Coutts and the plaintiffs’ suit was 
dismissed, This is a second appeal from the 
appellate decree of the learned District Judge 
of Gorakhpur. 


We are of opinion that the learned Judge 
was correct in holding that the debt was not 
incurred for illegal or immoral purposes. The 
father had cut certain trees which did not 
belong to him and the value of those frees 
was assessed at Rs. 50. The rest of the 
damages he had to pay for breach of a civil 
duty in demolishing a house, Itis apparent 
that the family had benefitted to a large extent 
by the action of the father. On behalf of 
the appellants the suthority of Durbar 
Khachar v. Khachar Harsur (1) was quoted. 
It was held there that the sons were not liable 
under the decree obtained against the father 
for a wrongful act and for a liability incurred 
for an illegal purpose when the estate that 
had come into the hands of the sons did not 
derive any benefit from the act of the father, 
As we have already pointed out the present 
case is distinguishable because the family 
estate did benefit by the act of the father. This 
ruling of the Bombay High Court was consi- 
dered by the Caloutta High Court in Chakours 
Mahton ve Ganga Proshad (2) In that case 
the decree was passed against the father for 
damages caused to another person by the 
father closing a channel of water and there- 
by causing injury to the crops which used to 
be irrigated by that water. In that case it 
was held that the sons were liable to pay the 
money due under the decree asit could not 
be said that the decree obtained was due to 

. an act of the judgment-debtor which was 8 
wanton interference with the rights of the 
decree-holder and that the liability imposed 
thereby on the judgment-debtor was an 
illegal or immoral debt. At page 874 of the 
Report the Judges pointed out the distinction 
suggested by the Madras High Court between 
& debt which follows as the result of an 


(1) 82B. 348 ; 10 Bom. L. R. 297. 
{2) 12 Ind. Cas. 809 ; 890, 862; 10 O W. Ne 
p19 ; 150. Ly J. 228, 


offence under the Criminal Law°and a debt 
for which one is made liable on the ground 
of a breach of civil duty. In the former case 
the debs incurred by the father would be 
immoral and illegal but nob in the latter 
case. In the present case damages were due 
in consequence of a breach of civil duty by 
the father, At page 875 of the Report the 
Judges quoted with approval the observations 
of the Caleutta High Court in Peart Lal 
Singh v. Chandi Charan Singh (8). 


“The son is not bound to do anything to 

relieve his father from the consequence of 
his own vicious indulgences, but he is surely 
i bound to do that which his father himself 
would do were it possible namely, to restore 
3 to those lawfully entitled money he had 
unlawfully retained, Upon any intelligible 
“principle of morality, a debt due by the 
“father by reason of his having retained for 
ih himself money which he was bound to pay 
7 to another would be a debt of the most 
i sacred obligation, and for the non-discharge 
E of whioh punishment in a future state 

roight be expected to be inflicted, if in any.” 


We think that the law is correctly laid 
down here. 


In Gursaran Das v. Mohan Lal (4) a Bench 
of the Lehore High Court held that it was 
incumbent on a Hindu son to discharge a debt 
of his father which consisted of money 
improperly retained by him when dealing 
with the property of a third person. A decree 
passed insuch a case against the father to 
indemnify the person with whose property he 
had improperly interfered was held to create 
a debt for whioh the ancestral property in the 
hands of the sons may justly be held to be 
liable. We think that the view of law taken 
by the lower Appellate Court was correct, 

When the debt is held by us to be legal 
and binding on the plaintiff's sons itis not 
necessary to decide the question of limitation. 
We dismiss this appeal with costs including in 


- this Court fees on the higher soale, 


N. BH. Appeal dismissed, 


(8) b0.L. J.80; 110, W. N. 163. 


Me 76 Ind. Oaa. 907 ; 4 L. 93; (1928) A. I. R, (D) 
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CALCUTTA HIGH COURT. 


APPHAL FROM APPELLATE DECREE 
No, 2861 of 1921, 


February 28, 1924. 


Present :—Mr. Justice Subrawardy and 
My, Justice Chotzner, 


KALI PROSANNA BHADURI AND OTHERS 
—DEFENDANTS-—APPELLANTS 


versus 


RANI HEMANTA KUMARI DEBI AND 
OTHERS— PLAINTIFFS RESPONDENTS, 


Thak and Survey maps— Bvidentiary walue—Boun- 
dary line-—Landlord and Tenant—Hjectment suit 
against trespassers—Suit against rival landlord— 
Tenanis whether necessary parites. 


Maps and surveys in India for revenue purposes are 
official doauments prepared by competent persons and 
with suoh publicity and notice to persons interested 
as to be admissible and valuable evidence of the state 
of thinge at the tima they are made. They are not 
conclusive and may ba skown to be wrong; but in 
the absence of evidence to the contrary they may be 
properly judicially reosived in evidence as correct. - 


Jagadindra Nath Roy v. Secretary of State for India 
in Council, 30 O. 291; 80 I. A. 4457 O. W. N. 193; 5 
Bom. L. R. 1 (P. C.). 


In Anding the boundary line between tho estates 
thera ig no reason to suppose that greater weight 
shouid be attached to the thak map.than to the reva- 
nue survey map. If the evidence supports the survey 
map it is opon to a Court of tact t3 consider its evi- 
dentiary value in connection with other evideuce in 
the case. 


It cannot be said as an abstract proposition of law 
that where land is in occupation of tenanta the land- 
lord has no right to maintain a suit against a trespas- 
ger or if the land is in the ccoupation of tha trespas- 
ser's tenants he cannot being a like suit against him 
alone. 


Baslu! Karim vy. Satish Chandra Girt, 10 Ind, Cas. 


925; 15 0. W. N. 759; 1980. L. J. 418 Bissesurt Doaeea . 


vy. Baroda Kantu Roy, 10 O., 1076; 9 Ind. Jur. 226 ; 5 
Ind. Deo. (N. S.) 719 ; Sita Ram v. Ram Lal, 18 A. 
440; A. W. N. (1896) 162; 8 Ind. Deo, (N. S.) 999 (F.B.) 
Jogendra Nath Singh v. Secretary of State for India, 
17 Ind. Cas. 921; 160. L. J. 885; 170. W. N. 836, 
followed. 


The question whether a suit for possession is main- 
tainable by the landlord against a rival claimant 
depends very much upon the status of the tenants. 


‘When one landlord is dispossessed by another land- 
lord it is not necessary that the plaintiff should make 
all the tenants of the defendant parties to the suit. 


Appeal against the decree of the Subordinate 
Judge, 3rd Court, Mymensingh, dated the 
3rd August 1921 affirming the decree of the 
Munsif, Pingna, dated the 7th June 1920. 


Babu Dwarkanath Chakraburty (with him 
Babu Jatindranath Sanyal), for the Appellants, 


Babu Brojolal Chakravarty (with him Babu 
Hemendra Nath Basu, Debendra Nath Bajaji, 
Bansorilal Sarkar), for the Respondents, 


JUDGMENT —The suit out of whick this 
appeal has arisen relates to some plots of char 
lands in the bed of the river Boiran. Both 
the Courts below have decreed the plaintiffs’ 
suit mainly onthe finding that that part of 
the river was within the Zemindari of the 
plaintiff and the pro-forma defendants, The 
defendants have appealed and three points 
have been urged in support of the appeal, 


In the first place, it is contended that the 
Court of appeal below has not only not given 
due weight to the Thak map but on the con- 
trary has attached undue weight to the re- 
venue survey map. It is conceded that accord- 
ing tothe Thak map this part of the river 
would be included in the Zemindart of the 
defendants which is contiguous to that of the 
plaintiff. According to the Revenue survey 
map the position would be otherwise. With 
reference to the Thak map the learned Sub- 
ordinate Judge has accepted the reasons given 
by the Munsif for accepting the revenue 
survey map as correct in including the river in 
question within mouza Alamnagar the plaint- 
iffs’ taluk. The reason given by the Munsif 
for his view is that he was so satisfied on a 
consideration of the whole evidence in the case 
which consisted of Government Batwara 
Chittas of 1846, several chittas from 1275 to 

1815 filed by the plaintiff, the pottas and jama- 
bandi papers, Giving due consideration to all 
these items of evidence, the learned Munsif 
records his conolusion in the following words: 
“Considering the circumstances the thak loses 
much of the value usually attached to it.” 
The Court of Appeal below has also attached 
great weight to the report of the Com- 
missioner appointed in the case who held 
a local investigation and whose repon 
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has not been successfully challenged by 
any party. It is, however, pressed upon us 
that all other evidence should be subordinated 
to the thak map which was prepared so long 
ago as 1851. The survey map was prepared 
the next year, namely 1952 and in laying 
down the boundaries between the plaintiff's 
mouza Alamnagar and the defendants’ mouza 
Mirzapur it makes some deviation from the 
line as shown in the Thak map. The thak 
map is only a piece of evidence. It has been 
held in the case of Jagadindranath Roy v. 
Secretary of State for India (L), that maps and 
surveys made in India for revenue purposes are 
official documents prepared by competent per- 
sons and with such publicity and notice to 
persons interested as to be admissible and 
valuable evidence of the state of things at the 
time they are made They are nob conclusions 
and may be shown to be wrong; but in the 
absence of evidence to the contrary they may 
be properly judicially received in evidence as 
correctly made.” In fixing the boundary 
line between the estates there is no reason to 
suppose that greater weight should be attached 
to the thak map than to the Revenue survey 
map. If any evidence supports the survey map, 
ib is open to a Court of fact to consider its 
evidentiary value in connection with .other 
evidence in the case. We have been referred 
to several cases in which the evidentiary value 
of thak maps bas been considered. These 
cases are appeals from original decrees in 
which the Court was invited to consider 
the evidence on the record, one of which was 
the thak map and in the special circum- 
stances of each casa relative value was attach- 
ed to those maps. This matter, however, 
comes before us in second appeal. We are 
notin a position to say in considering the 
judgment of the lower Appellate Court in 
second appeal that that Court ought to have 
given more weight to one piece of evidence 
than to any other. The question with regard 
to the weight of evidence to be attached to 
thak maps is a question of fact. Such a 
question went up to their Lordships of tha 
Judicial Committee in the ease of Jagadindra 
Nath Roy v. Secretary of State for India (1), 
which was an appeal from the decree passed 
in second appeal by this Court. The learned 


(1) 80 ©. 991; 801. A. 44; 70. W. N. 193; 5 Bom, 
L. R. 1 (P. C.) 


Judges who heard the second appéal differed on 
some points from the Districts Judge but as 
they were of opinion that he had not commit. 
ted an error of law affecting the issues which 
related to the position of the disputed land 
they dismissed the appellant’s appeal. Special 
leave to appeal was granted by their Lord- 
ships of the Judicial Committee, After opn- 
sidering several cases in which questions like 
these were sent back for further enquiry, 
their Lordships observed that in the case 
before them the same course might have been 
taken ; but as no error in point of law was 
committed in deciding the case on the evid- 
ence as it stood, the decision of the District 
Judge must be upheld. The appeal was 
accordingly dismissed. We are unable to hold 
that we would be justified in second appeal 
in interfering with the conclusion arrived ab 
by the Court below. 


Tt is next contended that the lower Appellate 
Court has erred in law in holding that the 
onus of proof of adverse possession was on the 
defendants, The plaintifi’s case was that she 
wasin possession of the disputed land for 
some time before she was dispossessed by the 
defendants in 1818. The Court of first in- 
stance held that the plaintiff was in possession 
ab least in the years 1815, 1316 and 1317 and 
that she was dispossessed about the time of 
the settlement in 1318-19, The suit was 
brought in 1919 and, therefore, was within 
time. The learned Subordinate Judge while 


< not displacing that finding of the Munsif that 


the plaintiff was in possession up to 1318 
records his finding on this point in the follow- 


. ing sentence. “The plaintfi’s evidence is that 


she was dispossessed at the time of the last 
cadastral survey in 1318 B. E. This appears 
to be probable,” In another part of his judg- 
ment he observes as follows; “ The asli lands 
of the tenants of the contending defendants are 
near to the disputed lands. So they gob a 
golden opportunity to get forcible possession 
of the newly formed lands within the period 
of limitation.” The learned Judge then goes 
on fo consider the law laid down by the Privy 
Council in the* case of Basanta Kumar Roy 
v. Secretary of State for India (9), and he com- 


(2) 40 Ind, Cas. 487 ;44 O 858; 1P.L. W. 598 ; 
32 M. L. J. 605; 210, W.N.642; 15A. L J. 898; 
25 0. L. J. 487; 19 Bom, L, By-480; $1917) M. W. N. 
482; 6 L. W. 117; 22 M. D. T. 810; 44 1. A. 104 (P.O). 
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ments over the absence of evidence on the 
part of the defendants that they were in 
possession for more than 12 years, The 
cumulative effect of the findings of both the 
Courts is that both the Courts believed that 
the plaintiff was dispossessed in 1318; and 
moreover, there is the presumption of law in 
favour of the rightful owner and the defend- 
ants having taken forcible possession within 
the period of limitation it must be presumed 
that the plaintiff was in possession up ta the 
date of the dispossession unless the defend- 
ants can show that they werein wrongful 
possession for more than 12 years before the 
date of the suit. In recording his conclusion 
on this point the learned Judge says “I there- 
fore hold that Article 142 I. L. A. applies to 
the case,’ When read along with the context 
ib appears that ib was a slip of the pen and the 
learned Judge meant to say that Article 144 I. 
L, A. applies to the case. It seems immaterial 
as to which Article is applicable to the case. 
The finding of fact is that the dispossession 
by the defendant was within 12 years of the 
suit. 

Lastly, it is argued that the plaintiff has no 
right to sue in ejectmeni and for mesne 
profits. This argument is based on objections 

funder two heads. It is stated in the first 
place that the plaintiff’s tenants having been 
iin actual possession of the land in suit, they 
1 alone were entitled to maintain a suit in 
ejectment; and, secondly, it is maintained 
that as the tenants of the defendants are not 
joined as defendants in the suit the plaintiff is 
not entitled to obtain «a decree for khas 


possession as against the defendants who are. 


the proprietors of the mouza. 


With regard to this objection, we find 
that this point was not taken inthe Court 
below. There is no mention of this objection 
in the written statement of the defendants, 
No doubt the learned Munsif in discussing the 
issue as to the maintainability of the suit in 
its present form which was raised on the 
other grounds has remarked that the absence 
of the tenants of the plaintiffs would not 
affect its maintainability, On appeal the 
learned Subordinate Judge has not considered 
this point. It may fairly be presumed, consi- 
dering the care and attention that he has paid 
to this case, shat this point was not pressed 
before him, But an affidavit has been filed in 


< more than two years ago. 


this Court in which the defendant's pleader 
swears that the point was urged before the 
learned Judge. The learned Vakil for the 
respondent says that his client is unable to 
controvert this statement as the case was 
argued before the lower Appellate Court 
The appeal was 
heard by the lower Appellate Court on the 
3rd August 1921. The appeal to this Court 
was filed on 165th November 1921. Tho 
affidavit was sworn on the 17th July 1923 
and a copy of it was served on the respondent 
on the 6th February 1924, In the grounds ef 
appeal filed in this Court one of the grounds 
refers to the defect in the suit by reasoy of 
the absence of the plaintiffs tenants, So if 
the appellants’ case is that the point was 
argued before the lower Appellate Court they 
should have filed an affidavit along with the 
memorandum of appeal, or, at any rate, be- 
fore the respondent entered appearance, The 
respondent may justly contend that the mat- 
ter having been dealt with so long ago as 
August 1921, it is not possible for her or her 
pleaders to remember what exactly happened 
at the time of the hearing of the appeal, Be 
that as it may, the point not having been taken 
specifically in the written statement and no 
issue having been framed on it, we are not in 
a position now to say that the lower Appellate 
Court was wrong in not considering it. Ib is 
& point which depends largely on evidence; 
and it cannot be said as an abstract proposition 
of law by that where land was in occupation of 
tenants the landlord has no right to maintain 
a suit for possession against the trespasser 
or if the land is in the occupation of the 
trespasser’s tenants he cannot bring a like 
suit against him alone with regard to the 
frst point alone, We may refer to the 
case of Buslul Karim v. Satis Chandra Giri 
(3), and with reference to the second point 
the principle of law is laid down in the casses 
of Bissesurt Dabeea v. Baroda Kanta Roy (4), 
Sita Ram v. Ram Lal (5), Jogendra Nath 
Singh v. Secretary of State for India (6). Ib 


(8) 10 Ind. Cas. 895; 150. W. N. 762; 180.1, 
J. 418. 
(4) 1o ©. 0. 1078 ; 9 Ind. Jur. 996: “5 Ind, Deo. 
.} T19. 


(N. 8.) 
(6) 18 A. 440; A. W. N. (1896) 162; 8 Ind. 


Deo. (N. 8.) 999 (P. B.) 
(8) 17 Ind, Oas. 921 ;:16 0. L. J. 885; 170. W. N, 
885. 
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appears that the question whether a suit for 
possession is maintainable by the landlord 
against a rival claimant depends very much 
upon the status of the tenants, In this case, 
as has been observed by the pleader for the 
respondent, the tenants grew boro paddy on 
this land. We are told that the paddy is 
grown on lands which are not fit for growing 
more valuable crops. It is sown sometime 
before the rainy season and reaped before the 
. flodds set in. Ordinarily they are done by 
tenants having no permanent right to the 
lai but who take it temporarily for the 
purpose. Then when one landlord is dis- 
possessed by another landlord it is not neces- 
sary that the plaintiff should make all the 
fenants of the defendant parties to the suit; 
for, in the first place, it is difficult to ascer- 
fain the tenants who have got any tangi- 
ble interest in the land, and, secondly, a 
suit may always be defeated by the defend- 
ant settling up new tenants to serve his 
purpose, Reference may also profitably be 
made to O. I, r. 9 and section 99, Civil 
Procedure Code, The plaintiff is entitled to 
get such possession as he may be found en- 
titled to as between parties to the suit, 


All the contentions raised on behalf of the 
appellant fail and this appeal is dismissed 
with costs, 


M, B, Appeal dismissed., 


eee 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 917 oF 1922. 
March 25, 1994, 


Present :—Mr, Justice Daniels and 
Mr. Justice Dalal. 


CHANDRADIP TEWARI AND OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
Babu JADUNANDAN SINGH-~PLAINTIFF 
AND BALNARAIN SINGH—DEFENDANT— 
RESPONDENTS, 


Hindu Law—Joint family—Mortgage decree against 
faiher—Legal necessity—Sons whether bound. 


- I 0.~181 


A morigage-deorea obtained against a Hindu father 
governed by the Mitakshara law is binding on tha 
sons, if the mortgage was executed for legal necess- 
ity, whether the sons are formally impleaded in the 
suit or not, 


Brij Narain Rai v. Mangala Prasad Rai, 17 Ind. 
Cas. 689; 21 A.L J. 984; 46 M. In J. 28; 5 PO. D1; 
98 0. W. N. 258; (1924) Mf. W. N. 68; 19 L. W. 72; 
2 P. L. R. 41; 100, & A.L. R. 89; (1924) A I. R. 
(P. O.) 50 ; 83 M. T. T. 457 (P. C.), relied on. 


Appeal against the decree of the District 
Judge, Ghazipur, dated the 21st of March 
1922, 

Dr, M. L. Agarwala, for the Appellants, 


Mr. Haribans Sahai, for the Respondents, 


JUDGMENT. -This appeal arises out of 
a suit by the plaintiff Jadunandan Singh to set 
aside a mortgage and mortgage-decree obtain- 
ed against his father Bal Narain Singh on the 
ground of fraud and want of legal necessity. 
The plaintiff's father executed a mortgage in 
favour of the ancestor of the answering de- 
fendants. The latter brought a suit on the 
mortgage impleading both the plaintiff and his 
father. The plaintiff was at the time a minor. 
His father was at first named as his guardian 
ad litem but refused to act. The Nazir of the 
Court was then appointed guardian, Although 
notices had been served in connection with the 
nomination of the plaintiff’s father as his 
guardian, it appears that no second notice was 
served on the minor when the Nazir of the 
Court was appointed nor were any funds pro- 
vided for the latter to defend the suit, Both 
the Courts have found that there was no 
fraud on the part of the defendants but the 
learned District Judge has held on the autho- 
rity of Bhagwan Dayal v. Param Sukh (1), 
that the plaintiff was not properly represented 
in that suit and on this ground has set aside 
the decree against him. We may note that 


‘the Patna High Court in Pande Satdeo Narain 


v. Ramayan Tewari (9), has taken a some- 
what different view of the effect of failure 
fo serve notice in connection with the 
appointment of a guardian ad litem but if we 
follow the ‘ruling in Bhagwan Dayal v. 
Param Sukh (1), this does not conclude 
the matter. If the mortgage executed by the 
(1) 27 Ind. Oas. 693 ; 37 A. 179; 18 A. L. J. 179. 


(2) 71 Tad. Oas. 705 ; 2 Pat. 8856 4 P. Ti T, 147; 
(1928) A. I. R. (Pat.) 242. 
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plaintiff’s father was exeduted for légal ridces- 
sity then the mortgage is binding on the joint 
family property and would be equally binding 
even though the plaintiff had not been for- 
mally impleaded in the suit. A similar plea 
of the minor nòt having been répredénted was 
taken in the resent Privy Council case of Brij 
Narain Bai v. Mangala Prasad Rai (3). In 
that case it was admitted before their Lord- 
ships that the minors were not properly re- 
presented and that the decree was not binding 
on them but as the mortgage was found 
to have been duly made for antecedent debt 
their Lordships nevertheless granted a deola- 
ration that it was binding on the joint family 
property. In thiscase although no separate 
issue on the question of necdssity was framed 
the parties went into evidence on the point in 
connection with the issue of fraud. Indeed 
apart from limitation and res judicata the 
issue of fraud was the only issue raised and it 
was on this issue that the evidence was 
adduced on which the respondent succeeded 
in the Court below, 

The question of limitation waa nob seriously 
argued either before me or in the Court below 
and there can be no doubt that the suit was 
within time. 

We accordingly remit the following issue to 
the Court below :— 


Was the mortgage in dispute executed for 
legal necessity or antecedent debt ? 


The parties will beat liberty to adduce 
additional evidence. The finding should be 
submitted within two months. On receipt of 
the finding ten days will be allowed for objec- 
tions. 


N, H, 


(8) 77Ind. Gas. 689; A1 A. L. T. 984 ; 46 M, L. 
J. 28 ; 5 P. L. T. 1; 28.0. W. N. 258 ; (1924) M. W. 
N. 68 ; 19 L. W. 72 ; 2 P. L. R. 41:10 O. & A, L, Ro 
82; (1924) A. 1. R. (P. O.) 50 ; 88 M. L. T. 457 (P. 0.). 


Case remanded. 


CALCUTTA HIGH COURT. 


APPEAL FROM ORIGINAL ORDER No, 152 
oF 1923. 


November 13, 1923. 


Present :—Sir Lancelot Sanderson, Chief 
Justice, and Justice Sir Thomas William 


Richardson, 
MAHARAJAH Sin MANINDRA CHANDRA 
NANDI— APPELLANT ° 
versus Sg 


HON'BLE PROVAS CHANDRA MITTER 
AND OTHERS— RESPONDENTS. 


Specific Relief Aat, (1 of 1877) 8.! 45--Mandamus— 
Erroneous etercise of jurisdiction——High Court, power 
of. 


The power ‘given to the High Courts under 
section 45 of the Spacific Relief Aot is not to be used 
if the tribunal whose decision is impugned has 
exercised the disorétion entrusted to it bona fide not 
influenced by extraneous or irrelevant considerations 
and not arbitrarily or illegally: they are not a 
Court of Appeal from the tribunal, but they have 
power to prevent the intentional usurpation or 
mistaken assumption ofa jurisdiction beyond that 
given to the tribunal by law, and also the refusal of 
their true jurisdiction by the adoption of extraneous 
consideration in arriving at their conclusion or 
deciding a point other than those brought before 
them, in which oases the Courts have regarded them 
as deolining jurisdiction. 


The Returning officer for a constituency of the 
Bengal Legislative Council rejected the nomination 
paper of a candidate seeking election to tha council 
who on the date of the filing of the nomination paper 
was a member of the Indian Counail of State, but 
had resigned his seat thereon bafore the date of the 
scrutiny of the nominations, Under tha Bengal 
Electoral Rules, a person was not eligible as a mem- 
ber of the Council if he was a member of the Council 
of Btate or any other legislative body conatitited 
under the Government of India Aor The rejected 
candidate in an application under section 45 of tha 
Specific Relief Act urged that the Returning Officer 
should have decided the qiéstion of his eligibility 
with referencë to the date of the Sorutiny and not 
with reference to the date of the filing of the nomi- 
nation papér ;— 


Held that the High Court could not interfere ag, 
although the Returning Officér may have put a wrong 
interpretation on the Electoral Rules, he had not 
refused a jutisdictidn which waa Vested in him, nor, 
had he usutped a jurisdiction that he did 266 possess. 

x e 
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Appeal against the order of Mr. Justice 
Page, dated the 2nd November 19238, under 
clause 15 of the Letters Patent, 


Messrs. Jackson, S. O. Roy, K. N. Chow- 
dhury and D. N, Sen, for the Appellant, 

Sir B, C. Mitter, Messrs, H. D, Bose and S, 
M. Bose, for she Respondents. 


JUDGMENT, 


Sanderson, C., J.—This is an appeal by 
Mgharaja Manindra Chandra Nandi of Cassim- 
bazar from the judgment of my learned brother 
Mr. Justice Page which was delivered on the 
2nd sf November last. 


The notice of motion was in these terms, 
“An application will be made before the 
Vacation Judge......for an order requiring the 
Returning Officer to accept the nomination 
of the applicant as valid and fio include the 
applicant's name in the list of valid nomina- 
tions and to publish the said list so reoti- 
fied as aforesaid in such manner and in such 
time as to this Hon’ble Court may seem fit 
and proper, or in the alternative for the issue 
of a Rule calling upon the respondents to 
show cause within a time to be fixed by the 
Court why the said order or such further or 
other order or orders as may be deemed fit 
and proper should nob be made,” 


The facts which it is necessary for me to 
state in this case are as follows: The Maba- 
raja, apparently, on the 7th of October bad 
decided that he would stand for election tio the 
Bengal Legislative Council. Ab that time he 
was a member of the Council of State and on 
that date (the 7th of October) he sent a 
telegram and a letter to the Governor- 
General submitting his resignation as 
a member of the Council of State. The 8th 
of October was the date specified for filing 
the nominations for the election fo the Bengal 
Legislative Council, On that date the Maha- 
rajas nomination was filed. On the 9th 
the Maharaja telegraphed to the Governor- 
General asking that he should receive com- 
munication in answer fo his application by 
telegram, On tbe 10th of October, a teles 
gram was received by the Returning Officer 
stating that the Governor-General had 
accepted the resignation ten-ldered by the 
Mabaraja—a copy of that telegram, 
e 


as I understand, was communicated to 
the Maharaja himself. The 11th October 
was the date fixed for the serutiny of the 
nomination. On that date (the 11th of Octo- 
ber) an objection was taken by the respon- 
dent Mr. Provas Chandra Mitter that the 
Maharaja was not eligible for election on the 
ground that on the 8th of October the date of 
filing the nomination papers—the Maharaja 
was still a member of the Council. of State, 
The Returning Officer acceded to that objec- 
tion and came to the conclusion that the Maba- 
raja was not eligible for election, and re- 
jected his nomination, The decision of 
the Returning Officer was as follows, 
“I must refuse the nomination of this candi- 
date the Maharaja of Cassimbazar. Under 
section 93 of the Government of India Act the 
seat in the Council of State becomes vacant 
on the acceptance of the resignation of the 
member, The Maharaja wired his resigna- 
tion on the Tth instant and also sent a letter 
on that day. The only evidence of the accep- 
tance of the resignation is a telegram from 
Simla from the Secretary, Legislative Depart- 
ment, dated 10th instant, If this-evidence is 
accepted I must hold that the resignation 
takes effect from this 10th instant and that 
on the 8th instant when the nomination 
papers were filed the Maharaja was still a 
member of the Council of State. Accordingly 
at the time of his nomination he was not 
eligible for election [See r. 5 (1)(c)] and go 
the provisions ofr, 11 (1) were not complied 
with. The nomination is, therefore, refused 
under Regulation XXI (1) (I) and (IIT),” 


The Maharaja, as I have already stated, 
then moved this Court, and the learned Judge 
delivered his judgment dismissing the motion, 
Tt is from that judgment that this appeal has 
been filed. 


The scrutiny which was held on the llth 
ofOctober was held by the Returning Officer 
ni pursuance of the rules which are called the 
" Bengal Electoral Regulations.” 


The first point which the learned Counsel, 
who appeared for the Maharaja, has urged is 
that the question which the Returning Officer 
ought to have considered and decided was, 
whether the Mabaraja was eligible for eleg- 
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tion at the Mabe of the sorutiny, namely the 
11th of October, and that instead of doing 
that, the Returning Officer had considered the 
question whether the Maharaja was eligible 
for election at the date of the filing ‘of the 
nomination paper, namely the 8th, and that 
accordingly the Returning Officer had assumed 
a jurisdiction which he did not possess. 


The principle upon which in my judgment 
this matter should be approached has frequent- 
ly been laid down, and there is no doubt about 
it. The Court is asked to exercise a jurisdio- 
tion which has been given to the Court by 
section 45 of the Specific Relief Aot. If it 
had been clearly made out that the Returning 
Officer had assumed a jurisdiction which he 
did nob possess I should have no doubt that 
this Court would have power to exercise the 
jurisdiction given to the Court by section 45 
and to make such order as the Courh might 
think fit, Reference may be made to the 
words of Lord Justice Farwell in the case 
cited: Rea v. Board of Education (1) the 
passage being “If the tribunal has exercised 
the discretion entrusted to it bona fide, not 
influenced by extraneous or irrelevant consi- 
derations, and not arbitrarily or illegally, the 
Courts cannot interfere; they are nob a Court 
of Appeal from the tribunal, but they have 
power to prevent the intentional usurpation or 
mistaken assumption of a jurisdiction beyond 
that given to the tribunal by law, and also 
the refusal of their true jurisdiction by the 
adoption of extraneous consideration in arriv- 
ing at their conclusion or deciding a point 
other than brought before them, in which 
cases the Courts have regarded them as de- 
clining jurisdiction.” In my judgment, in this 
case the Returning Officer has not assumed a 
jurisdiction which he did not possess. The 
question for his determination was whether 
the Maharaja was a person eligible for election, 
as a member of the Legislativo Council ; and, 
to my mind itis clear that he has decided 
that question, I haye read his decision : he 
said, “Accordingly at the time of his nomina- 
tion he was not eligible for election.” Whether 
he was right or wrong in that conclusion if is 
not for us to deoide in these proceedings, and 


(1) (1910) 2 K. B. 165 atp.179; 79 D. J. K. B. 
595 ; 102 L. P, 78; 74 J. P. 269; 8G. L. R. 549 ; 26 
T. L. R. 499. 


I express no opinion upon that point: The 
Returning Officer relied upon r. 5 (1) (e) of 
the Bengal Mlectoral Rules, and upon r. 11 (1), 
which are as follows: 


5 (I) (c)—"A person shall not be eligible 
as a member of the Council, if such person is 
a member of the Council or of any other 
Legislative body constituted under the Act 
and has already made the oath or affirmation 
as such member :” 


II. (1)—" Any person may be nominated as 
a candidate for election in any constituency 
for which he is eligible for eleation under these 
rules,” . 


The Reburning Officer, in my judgment, 
considered the question which was for his 
determination, and in considering that ques- 
tion he had to put an interpretation upon the 
rules to which I hava referred. He may 
have put a wrong interpretation upon them 
orhe may have put a right interpretation 
upon them. In these proceedings it is 
not for us to say whether he was right 
or whether he was wrong. To my mind 
ib is olear that he did not usurp a juris- 
diction which he did not possess: He did not 
refuse a jurisdiction which was vested in him, 
Nor isit suggested that he was actuated by 
any mala fides or oxtraneous circumstances. 
The result is thatin my judgment this Court 
should not interfere in these proceedings and 
under these circumstances, In my opinion 
that point alone is sufficient for the disposal 
of the appeal. 


There are, however, two other matters to 
which I think it is right to refer: The first 
is that I am nob at all satisfied thab the appel- 
lant has no other specifo and adequate legal 
remedy for the purpose of asserting his rights, 
if he has any,—as to which I express no 
opinion—within the meaning of section’ 45 
proviso (d) of the Specific Relief Act. 


The lash point to which I think if is neces- 
sary to refer is, this : ib appears that the alec- 
tion is now proceeding, there being another 
eandidate besides Mr, Provas Chandra Mitter, 
for one vacancy, and the poll will be closed 
on the 15th of November. Even if we were 
to accede to the application of the Maharaja 
in this case, Lam not at all satisfied that any 


order, which we might think fit to make in 
e 
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respect of this matter, would nob be infruc- 
fuous, 

For these reasons in my judgment this 
appeal must be dismissed with: costs. 


Richardson, J— The objection taken to 
the Maharaja’s nomination was of a technical 
character and may appear almost ungenerous. 
On the other hand, it is of course important 
fhat an intending candidate should be careful 
to comply precisely with the rules, if only to 
avoid subsequent discussion as to the validity 
of the tenure on which, if elected, he holds 
his’ seat. I donot know the circumstances, 
but at least no reason appears why if the 
Maharaja was going to stand for election to 
the Bengal Council he should have postponed 
the resignation of his seat in the Council of 
State to the very lash minute, In business of 
an important character, dilatoriness and pro- 
crastination are very apt to lead to difficulty. 

Now, this appeal comes before us at a time 
when, as it appears, the election is being held 
and the votes for the candidates whose nomi- 
nation papers were accepted are being record- 
ed. Inaday or two the poll will be closed 
and in due course one or other of the two can- 
didates in the field will be declared to have 
been elected. It will then be open fo the 
Maharaja, if he feels that he has a grievance, 
to endeavour to obtain a remedy by the means 
which the rules contemplate and provide for, 
It will be open to him to present an election 


potition to be heard or decided by a tribunal - 


consisting of three Commissioners whose 
qualifications the rules are careful to prescribe. 
I have heard nothing which leads me to supe 
pose ‘that recourse to this remedy would not 
be as convenient and effectual for the purpose 
which the Maharaja has in view as the reme- 
dy for which he is now seeking, That being 
Bo, it is at least doubtful whether the proviso 
to section 45-of the Specifia Relief Act, which 
makes it a condition precedent to the making 
of an order under the section, thab the appli- 
cant should have no other specific and ade- 
quate legal remedy, does not apply. But if 
ona narrow interpretation of the words, the 
proviso is nob applicable for the mere reason 
that the remedy is nob at this moment 
available, it still remains that the jurisdiction 
is discretionary. We should still have to 
consider whether it would accord with sound 
discretion to exercise the extraordinary juris- 


diction of this Court to make an Order in the 
nature of a mandamus—a jurisdiction intend- 
ed to be of the last resori——-when the remedy 
specifically provided will so very soon be ab 
the Maharaja’s disposal. 


Th appears to me that even assuming that 
the Maharaja makes oub a good case it 
would be a strong thing to interfere with an 
election to a popular assembly which is actu- 
ally in progress, 

Moreover, as the learned Chief Justice has 
pointed out, ib is nob clear whether any order 
that we might now make would bea com- 
plete remedy within the meaning of clause (e) 
of section 45. It is not clear whether the 
order would bind any authority to stay the 
election and require the proceedings to be 
commenced de novo. Some reference has 
been made in this connection to the power 
conferred on the Local Government by rule 
29. I am not at present prepared to say 
what is the precise extent of the power con- 
ferred by that rule or whether the Looal 
Government, which is nota party to these 
proceedings, would be bound by any order 
thai we might make, to take action under 
that rule, I will only observe that the power 
conferred, however wide its scope, appears to 
be a discretionary power, and thatif there be 
a doubt as to the true intention of rule 29, 
that doubt under another Rule, to which I 
shall come later, is to be resolved by the 
Governor. 

Learned Counsel has said to-day that we 
ought not to take into consideration the cir- 
cumstance that an election is in progress. But 
the circumstance is before us by affidavit and 
I cannot follow the learned Counsel when he 
says that we ought to shut our eyes and leave 
it out of consideration. 


There are, however, not wanting other con- 
siderations which at leash induce hesitation, 
In this ease the function of the Returning 
Officer was in the nature of a judicial funotion 
and his decision was in the nature of a judicial 
decision. No shadow of suggestion is made 
that the Returning Officer, who heard argu- 
ment on behalf of the parties interested, did 
not act bona fide to the best of his judgment 
and to the bestof his ability, The contrary 
is frankly and fully conceded, No man upon 
whom a statutory duty is cast car? be expect- 
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ed to do “more and in such a case ib should 
certainly not be easy if at all possible to 
obtain an order in the nature of a mandamus 
for the purpose of setting aside the decision 
which has been thus given and obtaining a 
fresh decision. I quite appreciate the argu- 
mont of the learned Counsel Mr, Chaudhuri. 
Learned Counsel said that the Returning 
Officer decided the point which arose on 
materials which it was not competent to him 
to consider and not on the materials which he 
ought fo have considered. The Returning 
Officer ought, ib is argued, to have had regard 
‘to the eligibility of the Maharaja for election 
not on the day on which the nomination paper 
was handed in to the Returning Officer but on 
the day on which the paper was scrutinized. 
As I have said, I quite appreciate the argument. 
If the Returning Officer did not decide the 
question which it was his duty under the 
Rules to decide and decided some other ques- 
tion, it may woll be that, in the absence of 
other remedy, this Court would have power 
not fo decide anything for him but to make 
an order that he should decide the question 
which he ought to have decided. The case of 
Rex y. The Board of Educations(1), which has 
been cited, would appear to support the learn- 
ed Counsel’s argument fo that extent but no 
further. If we were to make an order under 
section 45 the most, as it appears fo me, that 
we could do, would be fio direct the Returning 
Officer to decide whether the Maharaja was 
eligibie for election on the day of the scrutiny. 
That is to say, a fresh decision by the Return- 
ing Officer would be necessary, and very 
probably in the meantime, before another 
decision could be obtained, the poll would be 
closed. 


But apart from that, it is not, as if seems 
fo me, 80 clear ag bo be beyond all dispute 
that the rules do nob require that a candidate 
should be actually eligible for election when 
nominated, Rule II ty, to which the Return- 
ing Officer has referred, says thab “ any 
person may be nominated as a candidate for 
election in any constituency,for which he is 
eligible for election under these Rules.” It 
may be, though I am not to be taken as in any 
way expressing an opinion on the point that a 
candidaje is to be regarded as eligible for 
election, if he fulfils the presoxibed conditions, 
when his nomination paper is serutinized or 


even when the poll is taken. But it cannot, 
I think, be said that no reasonable being 
could understand the words of Rule Ilin the 
sense in whieh the Returning Officer under- 
stood them. On a debatable question, we 
are not to substitute our opinion for that of 
the Returning Officer. That position is amply 
supported by authorities cited by Page, J. in 
the course of his judgment, 


If as the Returning Officer thought the 
nomination was invalid and the Maharaja was 
not properly nominated, ib would follow that 
the Maharaja was not eligibile for electfon. 
It appears to me that the point is at least 
arguable and if there be any doubt on the 
point of law arising on the construction of the 
rules as to the time or times to which 
the Returning Officer was to look in 
determining the Maharaja’s eligibility, clear- 
ly this Court ought not to interfere. It is 
idle to ask for a mandamus when there has 
been no refusal to perform a statutory duty 
and the question whether in point of law 
ib was properly performed is in doubt. 


In the second place, the rules themselves 
provide the method by which questions of 
doubt or difficulty as to their interpre- 
tation are to be solved. Rule 48 prescribes 
that: “if any question arises as to the 
interpretation of these Rules otherwise than 
in ‘connection with an election enquiry 
held thereunder, the question shall be refer- 
red for the decision of the Governor, and 
his decision shall be final.” Ib seems that 
the Returning Officer was asked to make 
reference under this rule, but the request 
does nob appear to have been pressed and the 
application which has since been made to the 
High Court, and which is now before us in 
appeal, is not that the Returning Cfficer should 
be compelled to make a reference, If in a 
proper case the Returning Officer should 
decline to make a Reference or, speaking with 
the very greatest respect in regard fo a eon- 
tingency so improhable, if the Governor should 
decline to decide a Reference properly made 
to him, it would then be time enough to have 
recourse to the provisions of section 45 of 
the Specifice Relief Act, 

For these reasons I agree with the learned 
Chief Justice that the application was rightly 
dismissed by Page, J. and that this appeal 


must also be dismissed, and with costs, 
e 
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I may add that we did not consider it 
necessary to hear the learned counsel for the 
respondents, I desire also to say that there 
has been no discussion before us on 
a question which has been adverted to 
in the course of the proceedings, namely, 
whether when the Court grants a Rule under 
section 45 to show cause why an order 
applied for under that section should not 
be made it has or has not the power to 
grant an ad interim injunction or to make an 
order in the nature of a suspensory order. 

N, H. Appeal dismissed, 


Attorneys for the Appellant—=Mossrs. K. 
K. Dutt € Co., P. C. Ghose and B.N, Basu 


& Co. 
Attorneys for the Respondents—Mosers, 
B, K, Basu and Kestiven Gooding & Co. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 1018 oF 1922, 
April 1, 1924. 

Present —Mr, Justice Daniels. 


HARPAL KURMI AND OTHERS-— 
DEFENDANTS-— APPELLANTS 
versus 
MOHAN KURMI AND orHERS— 

* PLAINTIFFS—RESPONDENTS. 


Adwerse possession—Diapossession actual, under decree 
— Adverse possession, whether interrupted. 


Tha delivery of actual possession undér decree ibu 
tertupts adverse possession. 


Jang Bahadur Singh v. Hanwani Singh, 68 Ind. 
Cas, 212;48 A. 520; 19 A.L. J, 469, distinguished. 


Obiter :— 

Hivén delivery of formal possedsién tinder a deorea 
in a propér casa is sufficient to give a new starting 
point for limitation. 


Appeal against the decree of the Subordinate 
Judge; Jaunpur, dated the 24th of March 
1923, 
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Messrs. P. L, Banerji and Musisttag Ahmad, 
for the Appellants. 


Mr. S. N. Verma, for the Respondents, 
JUDGMENT.—tThe plot in dispute in 


this case originally formed part of an 
agricultural holding. The defendants took 
iton lease from the Maharaja of Benares to 
whom it belonged in the year 1887. During 
the currency of fhe lease the defendants 
built a house for agricultural purposes and 
they subsequently converted it into a residen- 
tial house. In the year 1915 the Maharaja 
ejected them and on 9th July 1915 
delivery of possession was made to him 
through an amin. I have read the dakhalnama 
and it purports to convey actual possession, 
The finding is that notwithstanding this 
the defendants never really gave up pos- 
session of the house. The question for deoi- 
sion is whether delivery of possession under 
the deoree interrupts adverse possession 
and gives a fresh starting point for limi- 
tation. The present plaintiffs are lessees 
from the Maharaja under a lease sub- 
sequent to the ejectment of the defendants: 
Both the Courts below have found in their 
favour and IJ agree with this finding. There 
is no doubt that delivery of actual possession 
under a decree interrupts adverse possession. 
Indeed it has been held in Lal Rajendra 
Kishore Singh v. Bhagwan Singh (1) that even 
delivery of formal possession in a proper case 
is sufficient to give a new starting point for 
limitation and this has been held also by the 
Privy Council in Radha Krishna Chanderji v. 
Ram Bahadur (2). The appellants rely on 
the case of Jang Bahadur Singh v. Hanwant 
Singh (8). That case does not really assist 
them. It was a oase in which the mode of deli- 
very of possession appropriate to the circum- 
stances was not resorted to and on this ground 
it was held that adverse possession was not in- 
terrupied. The person to whom possession 
was to be delivered was the auction-purchager, 
Where the judgment-debtor was in possession 
of the property,the proper procedure was for 


(1) 89 Ind. Oas. 745; 39 A. 460; 15 A. L. J. 361. 

(2) 48 Ind. Oas. 268; 16 A. L. J. 98; 93 M. L. T, 
26; 4 P. 0. W.9; 384M. L. J. 97,7. W. 149 : 92 0. 
W. N. 880; 27.0. L. J. 191 ; (1918) M. W. N. 168 ; 20 
Bom. L. R. 502. (P. 0.). . 

(3) 6siIna. Cas. 212 ; 48 A. 520; 19 A. L, J. 469. 
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the Court Wo order actual delivery of posses- 
sion to the auction-purchaser. Where, how- 
ever, the property from its nature was not 
capable of being actually delivered the mode 
of giving possession was by proclaiming 
the sale certificate and by beating !ithe 
drum. The case with which the Full 
Bench had to deal was one in which the 
former method should have been but the 
latter method actually was adopted, The pre- 
sent case is entirely dissimilar, Here the 
dakhalnama purported to give actual posses- 
sion, which was the appropriate mode of relief 
though in the sequel if proved that the proce- 
dure adopted was not really effective. This 
must offen be the case. An amin goes down 
to the spot and hands over possession to fhe 
decree-holder, the judgment-debtor keeping 
away. As soonas the amin and the decree- 
holder have gone the judgment-debtor quietly 
resumes possession. It would be destructive 
of all respect for law and authority of the 
Court if it were held that in such cases the 
judgment-debtor could treat the delivery of 
possession as a nullity and claim to bein 
adverse possession from the date of his origi- 
‘nal entry on the land. The suit has been 
rightly decided by the Courts below and I 
dismiss the appeal with costs, 


As there is a deficiency of Rs, 18-4-0 on 
the part of the plaintiffs respondents in the 
Court below which has not so far been made 
good the decree passed in their favour will be 
subject to this condition that they will nob be 
entitled to execute it until the deficiency has 
been paid. 


N. H, Appeal dismissed, 


CALCUTTA HIGH'COURT, 


APPEAL FROM APPELLATE DEORER 
No. 196 oF 1920. 


March 7, 1922, 


Present :-~—Justice Sir John George 
Woodroffe and Mr, Justice B. B. Ghosh, 


JAMINI KUMAR SEAL AND ANOTHER— 
APPELLANTS 


versus . 
THAKUR DHAN BAISHNAB AND 
ANOTHER— RESPONDENTS. 


Hindu Law—Remarried widow—Son's 


: operty, 
succession to—Widow Remarriage Act (XV o. 


1856). 


Under the Hindu Law a widow after her re- 
marriage oan inherit to her son by her first hus- 
band, whether she is governed by the Widow Re. 
marriage Act or not. 


Akorah Sooth v. Borcanee, 11 W. 2. 82; 2 B.L, R 
A. 0. 199; Basappa v. Ragava, 29 B. 91; ; 8 Bom. 
L. R 779, followed. 


Appeal against the decree of the Subordi- 
nate Judge, 1st Court of Sylhet, dated the 
26th August 1919, affirming that of the 
Munsif, 8rd Court, Habiganj, dated the 24th 
February 1919. 

Babus Brojo Lal Chakravarty and Preo 
Nath Dutt, for the Appellants. 

Babus Jogesh Chunder Roy and Birendra 
Kumar Dey, for the Respondents, 


JUDGMENT.—This appeal arises out of a 
suit for recovery of possession of and declaration 
of title to lands and we deal with only one point 
in this case. The question which arises is 
this. It is admitted that the property which 
is the subject-matter of the suit belonged to a 
man of the name of Madan. The plaintiffs 
appellants are purchasers from the daughter's 
sons of the grandfather of Madan. The defend- 
ants claim under purchase from the mother 
of Madan. Madan, the son, died admittedly 
alter the remarriage of his mother. Now, the 
question arises which of the parties has 
acquired title by their purchase; and this 
depends upon the question whether the 


. daughter's sons of the grandfather of Madan 


were the heirs of Madan or whether Madan’s 
mother was his heir, Both Courts have 
$ 
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found in favour of fhe latter alternative and 
accordingly dismissed the suit and the appeal. 
The question, therefore, which we have to 
decide is whether or nob Madan’s mother who 
is prima facie his heir under the Hindu 
law was incapable of inheriting by reason 
of the second marriage. The learned Judges 
of the two lower Courts have decided the case 
alter having referred to two decisions, one of 
this Court, namely, the case of Akorah Sooth v. 
Boreanee (1), and the other a Full Bench 
decision of the Bombay High Court, namely, 
the case of Basappa v, Rayava (2). The 
learned Vakil for the appellants has sought to 
distifguish these decisions on the ground that 
they deal with cases governed by the Widow 
Remarriage Act 15 of 1856, and his conten- 
-tion is this, that the Ach was passed for the 
parpoge of removing a bar or disqualification ; 
hat if there is no bar to a re-marriage then 
the Act does not apply and that such is the 
- oase here according to the evidence which has 
been accepted, that widow re-marriage was 
permissible amongst the caste to which Madan 
belonged, 

On the other hand it is contended for the 
respondents that the Act is of universal appli- 
cation and authority is relied upon in support 
of the respective contentions of both sides, 
In our opinion itis not necessary to decide 
this point, Whatever view we accept as 
regards the argument addressed fo us on this 
point this appeal must fail, 


It is conceded thatif the Act applies then 
the decision of this Court to which we have 
referred is conclusive on the point which is 
now before us. We are of opinion that that 
decision is also’an authority in favour of the 

` respondents and against the appellants even on 
the assumption of the appellants’ argument 
that the ease is not one under the provisions 
of bhat Act, because, in our opinion, it must 
be taken that apart from any special provisions 
of that Act, it was decided in that case that a 
mother may inherit from her son after her 
ré-marriage, assuming that the son had died 
after her re-marriage. Ib has thus been held 
that under the general Hindu Law the widow 
is entitled to succeed to the estate of her son. 
That case was followed bya Full Bench of 
the Bombay High Court and we agree in the 


(1) 11 W. R. 82; 2 B. L. R. A. O. 199. 
42) 29 B. 91; 8 Bom. L. R. 779. 
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decision of the learned Chief Justice in that 
case when he states that whatever might have 
been his view, had the matter been uncovered 
by authority it would (in his opinion) be wrong 
to disregard a rule affecting rights of property 
established as far back as 1868 by the decision 
of a Full Bench of the Calcutta High Court 
in the case of Akorah v, Boreanee (1). 

In our opinion, therefore, the appeal fails 
and it is dismissed with costa, 


N.B. Appeal dismissed, 


ALLAHABAD HIGH COURT, 
First IVIL APPEAL No. 91 oF 1922, 
April 1, 1924, 


Present :—Mr. Justice Mukerji and 
Mr, Justice Dalal. 


Lala SWALA PRASAD AND OTHERS — 
DEFENDANTS—APPELLANTS 
VeETSUB 


HOTI LAU—PLAINTIFF—RESPONDENT, 


Contract Act (IX of 1872), s. 18, éllus. (n)—Interest 
Act (XXXII of 1889) s. 1—Inieresi, when allowable. 


The claim for interest on a sum of money due from 
one person to another depends upon contract, express 
or implied, or on some rule of law allowing it. If 
there is no contract allowance of interest oan only ba 
made as a matter of law. 


Kalyan Das v. Magbui Ahmed, 46 Ind.Cas. 548; 40 A, 
497; 220. W.N. 866; 16 A. L. J. 699;5 P. L.W. 
159; 85 M. L, J. 169; 28 O. L. J. 181;8 L. W. 179; 
(1918) M. W. N. 585 ; 24 M. L. T. 110 ; 20 Bom. L. 
R, 864 (P. 3.), followed. 


In the absence of a contract to that effet, the only 
grounds on whioh a person nan olaim interest on 
money due to him from another, when the liability for 
the sum is established, ara to be found either in 
section 78 ilus. (a) of the Contract Act or in section 1, 
of the Interest Aot. 


Nathu v. Ghansham Singh, 49 Ind. Cas. 737; 17 
A L. J. 177; 41 A. 959, followed. 


Appeal from a deoree of the Subordinate 
Judge, Aligarh, dated the 21st December 192] 
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Mr. Guliari Lal and Dr. E. N. Katju, for 
tho Appellants, 


Mr, Panna Lal, for the Respondent. 


JUDGMENT,—This is an appeal from a 
final deeree passed by the learned Subordinate 
Judge of Aligarh in a suit for accounts, The 
grounds of appeal are :— 


(1) That the amount of profits alleged to 
have been recovered by the defendant between 
the years 1904 to 1907 as fixed by the Com- 
missioner who took accounts was excessive, 


(2) That the defendant was wrongly refu- 
sed credit for three items :— 

(a) of Rs, 2791. 

(b) of Rs. 1505 and 

(c) of Rs, 608-10. 

(3) That the defendant was nob liable to 
pay interest on the taking of accounts and he 
was wrongly saddled by the lower Court with 
the payment thereof, 


The ground of appeal No. 5, was abandoned. 


As regards the calculation of profits of the 
two markets which it is now decided was 
received by the defendant we think that the 
Commissioner has correctly assessed them, 
The Commissioner did not trust for valid rea- 
sons the account books produced by the 
defendant and his opinion was that the safest 
way of assessing the income for the period 
from ist January 1904 to 30th April 1907 
was to apply the avarage of eight months 
from May to December 1907. This is as good 
a way of valuing the profits as any other that 
may be suggested. Wo, therefore, affirm the 
finding of the lower Court on this point. 


The item of Rs, 2791 is made up of several 
items, a detail of which will be found at page 
.10 of part 3 of the printed book under the 
heading statement C, As regards only one item 
of Rs. 600 there is evidence that this money 
was paid by the defendant on behalf of 
the plaintiff, when fhe plaintiff was a 
minor, to one Jwala Prasad son of Khareg 
Sen. There was a partnership firm of 
which this Jwala Prasad ahd the plaint- 
iff were partners and, on dissolution of 
that partnership, certain sums were paid to 
this Jwala Prasad who undertook the liability 
to pay himself the debts due from the frm, 
The agreement executed by Jwala Prasad is 
Tix. K. Ib is stated in the agreement that he 
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received Rs. 600 from Mihin Lal father of 
the defendant. The defendant is entitled to 
seb off this sum of Rs. 600 The other items 
the defendant claims are on the basis of entries 
in bis account books which have been found to 
be untrustworthy, There is, further, no other 
evidence to render the plaintiff liable and so 
under section 84 of the Evidence Act the en- 
fries in the account books by themselves are 
not sufficient to saddle the plaintiff with the 
liability for the payment of these sums. 


Coming next to the item of Rs. 1505 we find 
it made up of different items of statement D at 
page 10 of part 3 of the printed book. As regards 
a sum of Rs. 200 a receipt alleged fo “have 
been given by Kalyan Das (Hix. N.) was put in 
by the defendant butit has not been proved 
in the ordinary way. There is no proof of the 
payment by defendant of any of the many 
items making up the sum of Rs, 1505. We, 
therefore, disallow this claim of the defendant, , 


The payment of the third item by the de- 
fendant on behalf of the plaintiff, when the 
plaintiff was a minor, is proved. The agree- 
ment referred to above declares that Jwala 
Prasad received Rs. 500 from Mst. Sukha 
widow of Tota Ram. The evidence of Makhan. 
Lal a munim of the firm of Nathu Ram Jwala 
Prasad had proved that Mst. Sukha obtained 
this money by pledging her ornaments with 
that firm and that subsequently the defend- 
ant paid this money, got the ornaments 
redeemed and returned them to Mst. Sukha, 
It was pointed out by the respondent's learned 
Counsel that Jwala Prasad defendant was 
one of the partners of this firm. Thig fact 
is not sufficient to make us distrust the 
testimony of Makhan: Lal. We are satisfied 
that the sum really came out of the pocket of 
the defendant. He is entitled to credit for 
this sum. 

Finally there remains the question of iter- 
est. In two judgments of a Bench of this 
Court of 1918 it was pointed out that the only 
grounds upon which inferest can be claimed 
upon a sum of money when the liability for 
the sum is established, are to be found either 
in section 73 of the Contract Act, illustration 
(n) or in the Interest Act, No, 32 of 1839. In 
the present case interest is not recoverable on 
either ground, Obviously there was no con- 
tract between the parties for the payment of 
interes}. The Interest Ach provides that 
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interest would be payable if debts or sums are 
due by virtue of some written instrument or, 
if payable otherwise, then from the time 
when demand of payment shall have been 
made in writing eo as such demand shall give 
notice to the debtor that interest shall be 
claimed from the date of such demand until 
the term of payment Lalman v. Chintamani 
(1), This principle was affirmed by the same 
Bench in Nathu v. Ghansham Singh (2). The 
judgment in the second case was delivered 
by the other learned Judge constituting the 
befich, At page 187 of the Report the same 
principle was affirmed. There is a Privy 
Counvil authority which has not been cited in 
either of these rulings. There was such author- 
ity for the opinion of the Bench of this Court. 
In Kalyan Das v. Maqbul Ahmed (8) their 
Lordships of the Privy Council observed at 
page 504 of the Report that interest depends on 
contract, express or implied, or on some rule 
of law allowing it. If there is no contract 
allowance of interest can be made only as a 
matter of law. In the present case the money 
in the hands of the defendant was not demand- 
ed till 6th January 1920 and there was no 
contract for the payment of interest. It 
was pointed out that the plaintiff was a minor. 
Tf ib be argued that for that reason he could 
not makea demand the reply would be that 
the defendant would not know to whom to 
make the payment upon a sufficient receipt 
during the infancy of the plaintiff. We think 
that the plaintiff is not entitled to receive any 
interest up to 6th January 1920, 


In the result we allow the appeal for the 
principal sum of Rs. 1,209-10-0 and direct that 
interest ab 6 per cent. per annum shall be 
charged from the 6th January 1920 till the 
date of realisation. The lower Court granted 
a deeree for Rs. 12,800-4-74, so that decree 
shed] be altered fo one of principal amount of 
Rs, 11,091-10-74 and interest on it shall run 
from 6th January 1920 till the date of realisa- 
tion. In the decree the plaintiff shall be 
allowed a further sum of principal of Rs, 1,194 
with interest at 6 per cent. per annum from 
the, date of the final decree of the lower 


(1) 49 Ind. Cas 696; 17 A. D. J. 169; 41 A. 254. 
(2) 49 Ind. Cas. 787 ; 17 A. Ln J. 177 ; 41 A, 259. 
(8) 46 Ind. Cas. 548 ; 40 A. 497; 22 O. W. N. 866 ; 


16 A. L. J. 693; 5 P. L. W. 15y; 385 M. L. J.169 ; 28 - 


L. J. 181; 8 L. W. 179; (1918) M. W. N. 585; 24 


6. 
Me L. T, 110; 20 Bom, L. R. 864 (P. G.). 
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Court till the date of realisation.? These are 
the only sums decreed to tho plaintiff. Par- 
ties shall receive and pay costs of both Courts 
according to their success and failure, Costs 
in this Court will include fees on the higher 
scale, 


N. AL Decree modified. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 


SECOND CIVIL APPEAL No, 25 oF 1923, 


February 12, 1924, 
Present :—Mr. Kendall, A. J. C, 


Thakur JAI INDAR BAHADUR 
SINGH—PLAINTIFF——APPELLANT 


versus 
Thakur BACHUN SINGH AND AN- 
OTHER—DEFENDANTS-~RESPONDENTS. 


Oudh Rent Aci (XXII of 1886), s. 107E, cl. (a), s. 
107H—.Declaration by Revenue Court that gusaradars 
are under-proprietors—Suit in Civil Court to challenge 
decision, whether mainiainable-Jurisdiction of Civil and 
Revenue Couris—Guzare land, whether can be regarded 
rent free. 


Where a Revenue Court in proceedings for resump- 
tion of land held in lieu of maintenance under ol. 
(a) of section 107E of the Oudh Rent Aot makes a 
declaration undor seotion 107H of the Aot that the 
guszaradars are under-proprietors in relation to the said 
land, a Oivil Court is debarred from entertaining a 
suit by the taluqdar for a declaration that they are 
not under-proprietors and do not possess heritable and 
transferable rights in the land. 


Rup Narain v. Badri Prasad, 3 Ind. Cas. 667 ; 12 
O. O. 225, followed. 


Land held in lieu of guzara-maintenanoe—is land 
held as rent free and ag such ia within the exclusive 
jurisdiction of the Revenue Courts. 


Appeal from the decree of the Additional 
District Judge, Sitapur, dated the 30th Octo- 
ber 1922 in Civil Appeal No, 161 of 1921 
(No. 85 of 1922) preferred against the decree of 
the Subordinate Judge, Kheri, dated the 30th 
July 1921, in Original Suit No, 23 of 1921. 

Messrs. Chaudhuri Niamatullah and B. 
Salig Ram, for the Appellant, 

Messrs, Ram Bharose Lal and Raj Narain 
Shukla, for the Respondents, 

f} 
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JUDGMENT.—The plaintif-appellant is 
the talugdar of Mahewa Estate, who has 
brought the present suit for a declaration that 
the respondents are mere guzaradars of the 
land in suit, and that they have no heritable 
or transferable right in it, and that certain 
transfers made by them are invalid. The 
circumstances out of which this suit arose are 
as follows :-— 


The plaintiff-appellant filed a suit in the Reve- 
nue Courts for resumption of some land, In this 
he referred to the respondents as mau/idars 
holding free of rent at the pleasure of the 
grantor, and praying for resumption of the 
land. The suit in facb was evidently filed under 
clause (a) of section 107Hof the Oudh Rent 
Act, but there was also a prayor, as alternative 
relief, for assessment of the lands in suit to 
rent. In short, fhe suit was filed under chap- 
ter 7 of the Oudh Rent Act, The respondent 
defended the suit in the Revenue Court, and as 
a result that Court decided that the land was 
not liable to resumption, and declared that the 
respondents were under-proprietors in accord- 
ance with section 107H of the Oudh Rent 
Act, This decision was given by an Assistant 
Collector in 1915 and no appeal was made st 
the time to the Superior Revenue Courts, 
owing, ib is said, to the fact that the plaintiff's 
estate was then under the management of the 
Court of Wards. The plaintiff has now applied 
in the Civil Courts for the declaration described 
above. Both the Courts below have dismissed 
the suit. 


There is no doubt that the plaintiff-appell- 
anb’s suit was presented in the Revenue Court 
as one under chapter 7 of the Oudh Rent Act, 
It was dealt with by the Revenue Court as a 
suit under that chapter. The decision arrived 
at was, that the land had originally been given 
to the predecessor of the defendants in lieu of 
maintenance, but that the provisions of section 
107H of the Oudbh Rent Act- applied, It is 
argued in appeal that the Revenue Court 
had no jurisdiction to deal with the suit, 
and, thatas soon as that Count had decided 
that the grant in question was originally made 
in lieu of maintenance, ib should have stopped 
the proceedings and referred the plaintiff to 
the Civil Courts. Itis admitted that if the 
Revenue Cort had jurisdiction, its decision 

` pust be conclusive, In support of this argu- 


ment reference has been made to Bhagwan 
Singh v. Bisheshar Nath (1). In this decision 
the learned Judicial Commissioner held as 
follows:—There is a distinction between muafi 
and guzarain Oudh, Without essaying an 
exhaustive pronouncement as to the distinc- 
tion, it is sufficient to say that where tho rela- 
tionship of land-holder and tenant does not 
exist between the parties, there may bea 
guzara, but where the relationship of land- 
holder and tenant does exist between the 
parties, there is a muafi, In a decision of the 
Board of Revenue in 1909......i6 was faid 
down that & Revenue Court alone had juris- 
diction to entertain suits for resumption bf all 
land held rent-free, Possibly that decision 
goes too far. The decision in question 
might be held to ignore the distinction bet- 
ween guzara and muafi and I do not accept 
the authority as absolute.” 

In that appeal it was decided that the land 
in question was muaf and that the Civil 
Court would be usurping a jurisdiction it 
did not possess if it were to deal with 
it. It is sought toinfer from this that if 
the land in suip had been guzara and not 
muafi, the Civil Courts would have had 
jurisdiction to deal with it. It is sought 
further to infer that the Revenue Court would 
have had no jurisdiotion to deal with it, and 
that the Revenue Courts have no jurisdiction 
to deal with land that is held in lieu of guzara. 
Reference has also been made on behalf of 
the appellants to Shankar Sahai v. Gaja- 
dhar Prasad (2), where a Bench of this Court 
decided that “If underproprietary rights 
have existed from before (é.¢., before restfmp- 
tion proceedings) either under a settlement-dec- 
ree or under a grant from a superior proprie- 
tor or otherwise, the Civil Court is not debar- 
red from granting a declaration in respect 
thereof, in spite of an order of the Revenue 
Court assessing him to rent under section 
107 G,” This decision is quoted in support of 
the propcsition that where an underproprietor 
has been treated by the Revenue Courts as a 
muafidar, the Revenue Courts have no juris- 
diction. 

It seems to me that the learned Counsel for 
the appellant has been at great pains to strain 
the case-law on the subject so as to bear an 


(1) 88 Ind, Cas. 677 ; 20 O. C. 87. 
(2) 40 Ind. Gas, 250; 20 O. C, 171; 4 OLJ. 409. 
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interpretation that the learned Judges who pro- 
nounced these decisions would certainly have 
disowned. The lower Court has referred to 
the decision in Shankar Sahat v. Gajadhar 
Prasad (2), and quoted a passage which strong- 
ly supports the respondents, but the clearest 
decision on the point seems to me to be that 
contained in Rup Narain v. Badri Prasad (8). 
“Under section 107 A of the Oudh Rent Act of 
1886, the proprietor of a mahal is entitled to 
apply to the Revenue Court for the assesment 
of musf land, or to geh, it assessed to rent, 
or for an enhancement of the rent thereof, 


“Under section 108, clause 5 A, (which has been 
added to by section 6 of Act IV of 1901) except 
in the way of an appeal as provided in Act 
XXII of 1886 (and no appeal is provided in 
resumption oases), Courts other than Courts of 
Revenue are debarred from taking cognizance 
of suits for resumption of, or assessment or 
enhancement of rent on land held rent-fee or 
at a favourable rate of rent. The Courts of 
Revenue have been vested by law with exclu- 
sive jurisdiction to deal with such mabters.” 


In the present instance the plaintiff appel- 
lant was undoubtedly suing in the Revenue 
Court for the resumption of land or for the 
assessment of rent on land held rent-free. He 
refers in his plaint to the respondent as 
Muafidars and he undoubtedly considered the 
land to be muaf land, Ib was found as a 
fact in the Revenue Court, that the land had 
originally been granted in lieu of maintenance 


or guzara, There is some authority for con-. 


sidering that all lands held rent-free are not 
muaf, The decision of the Board of Reve- 
nue has been questioned in the decision in 
Bhagwan Singh v. Bisheshar Nath, (1) 16 has, 
however, never been held so far asI bave 
been able to discover, that land held as guzara 
is not to be considered as land held rent-free 
and there is nothing in the provisions of Chap- 
ter 7 of the Oudh Rent Act to show that land 
which is held as guzara at the time of the 
resumption proceedings or which has been 
so held in the past is excluded from the juris- 
diction of the Revenue Courts, Itis beyond 
question that the Revenue Court in the pre- 
sent cage had jurisdiction to initiate proceed- 
ings on the pleadings, If it was proved that 
the land, whether ib had originally been held 


(3) 8 Ind. Ons. 667; 12 0. O. 226. 


e 
as guzara or not, had been held rent-free or 
at afavourable rate since February 138th, 
1856 or for 50 years, and by two successors 
to the original grantee, ete., as provided under 
section 107 H, then the Revenue Court nob 
only had jurisdiction to declare the holder of 
the land to be an under-proprictor but was 
bound in law to do so. I hold, therefore, that 
the lower Courts rightly decided that the 
Revenue Court has jurisdiction to dispose of 
the suit, and that the present declaratory suit 


is not maintainable in the Civil Courts. The 
appeal is dismissed with costs, 
G. H. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No, 282 of 1995, 
June 6, 1924, 


Present :—Mr, Justico Sulsiman and 
Mr. Justico Kanhaiya Lal. 


MUHAMMAD ABDUL RAHMAN 
KHAN—PLAINTIFF—APPELLANT 
VETSUS 


MUHAMMAD AYYUB KHAN anp 
OTHERS—DEFENDANTS— RESPONDENTS, 


Muhammadan Law. Pre-emplionDemands by pres 
emptor—Transfer of pre-emplion property—Fresh de- 
oe whether necessary—Pre-ompison rrghi, nature 
of. 


Under the Muhammadan Law it is not necessary 
for a pre-amptor to make fresh demands when the 
vendee, to whom he has already made the demands 
required by law, transfers the property sought to be 
pre-empted to another parson. 


The right toclaim pre-emption ia not affected by 
any intermediate dealings with the property. The 
Proceedings must in any case be taken against the 
original purchaser, but when a decrea has been obtain- 
ed against him it can be enforced against any person 
deriving title from him by purchase, gift, inheritance, 
or otherwise. 


Appeal from a decree of the Additional 
District Judge, Saharanpur, dated the 25th 
November 1922, 
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Mr, Nehal Chand, for the Appellant. 
Mr, Iqbal Ahmad, for the Respondents. 


JUDGMENT.—This is a plaintiff's appeal 


arising out of a suit for pre-emption, 


On the 1st of June 1918 Farzand Ali Khan’ 


sold some lands to Pir Khan. On the same 
date Pir Khan sold these lands to Abdul Aziz 
Khan, It was the plaintiff's case that within 
a few days of the sale news of it was brought 
to him by his karinda Maqbul Husain and 
that there and then he made the first demand 
in the presence of three witnesses, Faiyaz Ali 
Khan, Maqbul Husain and Abdul Rahman. 
It was his case that be then took these three 
witnesses with him to the house of Abdul Aziz 
and made hissecond demand in the presence 
of Abdul Aziz and in the presence of the same 
three witnesses. Subsequent to these demands 
the property along with other properties 
was sold by Abdul Aziz to Abdul Karim by a 
sale deed dated the 3rd of May 1919. The 
claim was based both on the alleged custom 
of pre-emption as recorded in the wajib- 
ul-arz of mauza Raipur,. The defendant 
vendee took a large number of pleas 
and resisted the claim. No less than 
six issues were framed by the trial Court. 
With the exception of the issue relating to 
the existence of the custom of pre-emption, 
all the other issues were decided in favour of 
the plaintiff and the claim was decreed. 


The defendant-vendee appealed to the lower 
Appellate Court which has reversed the deeree 
of the first court and dismissed the claim, 
There are, however, only two points decided 
by the learned District Judge, The other 
points have been left altogether untouched. 


The learned District Judge has come fo the 
conclusion that Abdul Aziz wanted to defeat 
the plaintiff's right of pre-emption and that in 
pursuance of that idea he transferred the pro- 
perty bona fide for valuable consideration 
to Abdul Karim. He however found that 
the transaction in favour of Abdul Karim 
was not fictitious but a real one, though 
he thought that it was a device adopted to 
defeat the right of pre-emption. The other 
finding was that even if the statement of the 
plaintiff be taken to be true it fell short of 
establishing “the performance of necessary 
demands, 


Taking up the second point first, we are of 
opinion that the learned Judge is in error. 
The pointi made against the plaintiff is that 
when he went to make the second demand at 
the house of Abdul Aziz, although he had the 
three witnesses with him, he neither referred 
to the first demand nor invoked those witnes- 
ses to bear witness. The learned Judge is not 
correct in saying that at the time of the 
second demand there was no reference to the 
first demand. In the words used by the 
plaintiff which are quoted by the learned 
Judge himself the following words occur :-— 

"Aur yib bhi kah diyathaki main nein gecaby 
gawahon ke sambne bhi apne maken par pes- 
htar kah diya tha ki tum gawah rabna main 
dawa karunga.’ We are of opinion that these 
words contain a very clear and specific refor- 
ence to the first demand at the time when he 
received the news of the sale. As to the second 
point made against his statement, it is certain- 
ly true that in the record of his statement 
in Urdu there is no express sentence which 
says thation the occasion of his making the 
second demand he had asked the witnesses to 
bear testimony. We, however, find that in 
the English notes made by the learned Munsif 
there is a clear statement in the deposition 
of the plaintiff to the effect “I again told the. 
above persons to bear witness to the abovs 
facts.’ It is apparent that there is an omis- 
sion in the deposition recorded in the vernacu- 
lay, The two cannot be said to contradict 
each other. Itis possible that what happen- 
ed was that the Reader (peshkar) either 
omitted to record this part of the plaintiff's 
statement or might have considered’ it a 
superfluous repetition to be recorded. It is 
inconceivable that the learned Munsif would 
have noted it down in English unless the state- 
ment had actually been made by the plaintiff, 
The ground on which the second demand, was 
held to be defective, therefore, altogether 
fails, 


The substantial question which arises in 
this case is whether the plaintiff was bound to 
make fresh demands when the vendee Abdul 
Aziz had transferred the property fo Abdul 
Karim. The learned Judge has himself oon- 
ceded that this transfer took place in order to 
defeat the plaintiff’s right of pre-emption. 
Having regard to the dates alleged by the 
plaintiff it is also clear that the pre-emptijon 
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demands must have been made before the 
transfer fo Abdul Karim. The question which 
arises then is whether it was incumbent on 
the plaintiff pre-empfor fo make fresh de- 
mands when the vendee, to whom he had 
already made the demands required by law, 
transferred the property to another per- 
son, 
Mr. Wilson in his book ‘on Anglo-Muham- 
e madan Law paragraph 390 says that the right 
to claim pre-emption is not affected by any 
intermediate dealings with the property. The 
proceedings mush in any case be taken against 
the original purchaser, but when a decree has 
been obtained against him it can be enforced 
against any person deriving title from him by 
purchase, gift, inheritance, or otherwise, 


This view is supported by Baillie on Muham- 
medan Law (Vol. I, p. 503) and Hamilton’s 
Hidaya (Vol. III, p. 586) Mr. Tyabji in his 
book on Principles of Muhammedan Law, para- 
graph 551 says that the claim to pre-emption 
is not affected by any act on the part 
of the buyer purporting to transfer or alienate 
tho land, nor by his death ; provided that any 
such ach takes effect (holds good) until the 

. Court decrees the claim to pre-emption. In 
the illustration attached he says that if the 
buyer B purports to sell the land to BA, the 
pre- emptor can claim it either from B or BA 
and similarly if B purports to make a gift or 
wakf of itor to convert it into a mosque or 
cemetery or fo let it on hire the pre-emptor 
may annul the said aots. 


Tn a case arising under a wajib-ul-arz report 
ed im Kamta Prasad v. Mohan Bhagat 
(1) it was held that a subsequent transfer by 
a vendes was subject to the pre-emptor’s right 
of pre-emption. In the case of Khetéar 
Chandra Basu Mallik v. Nabinkals Devi 
(2); which was a case under a custom 
govetned by the Muhammadan Law, 
ib was pointed oub that the second sale 
must be taken to have been made subject to 
the right of pre-emption, and the plaintiff was 
only bound to pre-empt the first sale, making 
of course the subsequent vendeo a party to 
the suit so as to bind him by the proceed- 
ings. No authority to the contrary has 
been cited before us, . We are accordingly of 


(1) 8 Ind. Gas. 782 ; 32 A. 45 ; 6 A. L. 0.9066. 
(2) 20Ind., Oas. 434 ; 11 A. L. J. 527 ; 851A. 885. 
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opinion that the plaintiff's right Yo resiti 
the property was complete after the demands 
hed been duly made by him and that it was 
not at all incumbent on him to make fresh 
demands when Abdul Aziz transferred the 
property to Abdul Karim. The sale to Abdul 
Karim must be deemed to have been effected 
subject to any right of pre-emption in force 
by the plaintiff, 


The lower Appellate Court has not recorded 
any finding as to whether the oral evidence 
produced by the plaintiff with regard to the 
making'of the demands should or should not 
be believed, nor has it decided any other 
question which arose in the case, We accord- 
ingly allow this appeal and setting aside the 
decree of the lower Appellate Court remand 
the case for disposal of the remaining issues 
according to law. Costs here and hitherto 
will abide the event. 


N. E. Appeal allowed ; 


Case remanded. 


OQUDH JUDICIAL COMMISSIONER’ 
COURT. ee 


EXECUTION APPEAL No, 14 of 1924. 
July 3, 1994, 
Present :—Mr. Kendall, A, J. C. 


HARIHAR PRASAD AND oTHERS— 
JUDGMENT-DEBIORS-—APPELLANTS 


VErsUus 
MAHABIR PANDBY—DECREE-HOLDER— 
RESPONDENT. 


Hindu Law—Personal decree against father or grand. 


Sather— Joint family property in hands o 
grandsons—TV hether liable Pious cb rman oe and 


The whole of the Hindu joiat family propert 
possession of the sons and grandsons of tha an 
Jaden en tdebior is liabla to ba attached and sold in 
execution of a personal decree passed i 
fathers or the grandfathar, £ SORP ane 


Bhagwant v. Tursi Ram, 


61 Ind. Caf 180 ; 
L. R. (A) 48, relied upon. ad. 180 ; 1 U.P. 
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HARIHAR PRASAD v, MAHABIR PANDEY 


e 
Appeal against the order of the Sub. Judge, 
Fyzabad, dated the 13th December 1923 in 
Miscellaneous Appeal No. 6 of 1923 preferred 
against the order, of the Munsif, Fyzabad, 
dated the 30th April 1923. 


Mesars. Wast Hasan and Niamatullah, for 
the Appellants, 


My, Hyder Husein for the Respondent. ° 
JUDGMENT.—This appeal is made by 


the judgment-debtors who are the son and 
grandson of Shiva Ram deceased, The latter 
had executed a promissory note in favour of 
the decree-holder. The lather obtained a de- 
oree by consent on 3rd Dea. 1920. In execution 
of thati decree the joint ancestral family pro- 
perty has been taken in execution, The ap- 
pallants raised the objection that the decree 
was illusory, but this plea was disallowed in 
both the lower Courts, The same plea 
is raised in second appeal though the matter 
has been put rather differently. It has been 
argued that the burden of proof has been 
wrongly thrown on the appellants, and second- 
ly that in any case the whole of the joint 
family property could not be taken in execu- 
tion of a personal decree against the father, 


As regards the first point, the appellant's 
oase is that no consideration passed for the 
promissory note, As the execution of the 
note was admitted, the burden of proving that 
it was illusory, or in other words that there 
was no consideration, clearly lay on the defen- 
dant. In the regular suit the defendant was 
the father who executed the note, and the 
present appellants seek to infer from the fact 
that the decree was a consent decree, that the 
father must have been colluding with the 
plaintiff, and that the burden of proof should 
have been thrown on the plaintiff. There is 
no force in this contention, and there is no 
reason to suppose that the appellant's father 
entered into a collusive desree. If there 
was any evidence for it, ib was for the appel- 
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lant to ‘produce thab evidence. Both the 
Courts have decided that the evidence is not 
sufficient to prové that there was no consi- 
deration, and this is really a question of faat 
on which théfe isno second appeal.. 


As regards the question of, whether the 
whole of the joint familv property can be taken 
in execution of a personal decree against the 
father, it has been argued thatif tha deoree ° 
had been’ executed in the father’s lifetime, 
only his shate could have been attacheds and 
sold, and that it follows from this that only 
thf share can be attached and sold affer his 
death. Th support of this argument reference 
has been made to the famous case of Sahu 
Ramchandra v. Bhup Singh (1), in which it was 


held that the pious obligation of the sons to pay ~ 


their father’s debt does not arise until after 


the father’s death. This proposition has been 4 


overruled by their Lordships of the Privy ° 
Council in the decision reported in Bhagwant 


ji 
t 


v. Tursi Ram (2), in which ib was held that | 


there is no authority for holding that the . 
pious obligation of sons does not arise until 

after the death of the father. Ina Bench ! 
decision of this Court reported in 1 Oudk ' 
Weekly Notes 13, it was held that the whole 
of the ancestral property and not merely the: 
father's share can be sold under a decree: 

passed in terms of section 68 of the Civil Pro- 
cedure Code. According to the reasoning-of, 
this latter ruling I think there is no doubt 

that the whole of the joint family property, 


in the possession of the sons and grandsons éf‘;- 
the deceased judgment-debtor can be atjaohegi” 


and sold in execution of a personal deoreg- 
passed against the father or the grand-father: 
The appeal is, therefore, dismissed with costs. 


Gd. H Appeal dismissed. 
° 
(1) 89 Ind. Oss. 280: 89A. 487; 15 A. Lr. 5.54973 719 
Bom. L.:R. 498: 21 0. W. N. 698;-1. P. L. W. 557; 26 
O. In J. 1:93 M. D J. 14: (1917) M, W. 4.1489; 99 
M. L. T. 22; 6 L. W. 213; 44 I. A. 126 (P.O). 
(2) 51 Ind. Oas. 130; 1 U, P. I R. (A) 48 
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Aowab—Improvement of dak and bheg expenses 
if, See BENGAL TENANCY Act, s. 84° 346 


Acsounts—Dissolutioa of parlnership—Partner, 
ight of-~Miszonduet, effect of. See PARTNERSHIP, 
< DISSOLUTION OF 


—~——, mutual, what are—Creditor and debtor— 
Cash advances and re- payments in ‘kind, See 
~ Lanrration Aor, Sou. I, ARTS. 57, 85 998 


————-, suit for—Accounts rendered and accepted 
—Failure to produce relevant documents, efféct of. 


In a suit for accounts it was found that defend- 
ant had constantly rendered accounts which had 
bean.accepted by the plaintif that there was no 
allegation of fraud and that "the plaintiff was 
unable to produce accounts and documents relat- 
‘ing to the transactions in dispute which should 
be in his possession: 


Held, that the suit was liable to dismissal as 
“the defendant could not, under the circumstances, 
be called upon to render accounts. L Mowax Lan 
v v, THe N., W. Ry. Go oranin STORES ASSOCIATION 
Lrp., LAHORE, 5 L.L, J. 1 275 


Acknowledgment, and promise to pay, difer- 
enca between—Construction ' of document. 
‘Contract ACT, 8.> -25 77 


” 


hi a-———— Execution petition, 
©- 619 f 


See LIMITATION Act, 
897 
oe, essentials of. See CIvIL PROCEDURE CODE 
O.I, R 10 | : 914 
Acts—-General, 
Act 1830—XXXII. See INTEREST ACT. 


—y 1856—XV. See Hixpu Wipow's RE-MARRIAGE 
oT. 
—— 1863—XX. See Recicrovs ENDOWMENTS ACT. 


©- — 1865—X. See Succession Act, 
—— 1869—1V. See Divorce ACT. 
—— 1870— VII. Seé Court Fens Act. 
— ~ 1872—I. See EVIVENCE Act. 
—— 1872—IX. See CONTRACT Act. 
——- 1873—N. See Oarus Act. 
—— 1875—IX. See MAJORITY ACT. 
—— 1877—I. See Speciric RELIEF Act. 
-—— 1879—XVUL. See Lueean PRACTITIONERS Act. 
— 1881—V. See PROBATE “AND ADMINISTRATION 





Act. . 
1881—-XXVI, See NEGOTIABLE INSTRUMENTS 
<. = ACT i 
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See - 


Acts—General~-concid. 


Act 1882— 11, See Trusts ACT. 

1882—-IV. See TRANSFER OF PROPERTY Act 

—— 1882—-V. See BASEMENTS Act. 

—— 1882—XV. See” PresibexcY 
Courts Act. 

-— 1887-— VII, See Surrs VALUATION ACT, 

—— 1887—IX. See Provincia, SMALL 
Courts Act. 

—— 1889—VII. See Succession Qertiricate Act. 

—— 1890—VITI. See Guarprans AND Warps ACT. 

— 1890—IX. See RAILWAYS Act. 

—— 1894—I. See LAND Acquisition Act. 

—— 1898—VI. See Post Ovrioe Act. 

`——— 1899—II. See Stamp Act. 

-—— 1899—IX. See ARBITRATION Act. 





SMALL CAUSE 


Cause 


© —— 1907—IIL. - See Provinoran INSOLVENCY Act. 


—— 1908—V. See CIVIL PROCEDURE CODE. 

— 1908—IX. See LIMITATION ACT. 

— 1908—XVI. See REGISTRATION Act. 

— 1909— 111. See Presipency Towns INSOLVENCY 
Act, 

—— 1913—VIL See COMPANIES Act, 

—— 1915—XIL See ees Sonpiurs (LITIGATION) 


—— 1918---VII. See Taa Tax ACT. 
—— 1920—V. ` See PROVINCIAL INSOLVENCY Act. 
—— 1922—XI. See Ixcoun Tax Act. 


Acts —Bengai. 


—— 1880--IX. See Cess Act. 

— 1885 — VIII. See BENGAL Trxaxcy Act. 

—— 1918—111. See BeXean PUBLIG DEMANDS 
‘Reco ERY AGT. 


Acts Bihar and Orissa. 
—— 1908--VI. See Cxota Narur Tenancy Act. 
Acts—Bombay. 


1879—X VIL See DERKHAN AGRICULTURISTS' 
RELIEF Act, 

1888—11. See Crry or Bompay MUNICIPAL 
ACT. 

1901—IIL , See Bounay DISTRICT MUNICIPAL 
ACT. 

1906—II. See MAMLATDARS COURTS Act. 

— J920- XVI. See Boupay PLEADERS Act. 


Acts—But rma. 


— 1606 XII. See Burma Laws alot. 
— See oe See RANGOON Rent Act. 
1929—VI. See Grrr o oF RANGOON Musicqra ACE 


ids o InbiAN Casts, 


l š Acts—o, P. 
Act 1917—II. See O. P. Lanp REVENUE AOT, 
a; Acts—Madras. x : 


—— 1908--I. See Mapras Estates LAND Act. 

—— 1919—IV, See Mapras Orry MUNICIPAL ACT. 

—— 1922——IJI. See Mapras Orry Tenants’ Pro- 
. TECTION ACT, | 


Acts—-Punjab. 


~ 1873—VIII. See NORTHERN INDIA CANAL AND 
: g DRAINAGE ACT. 

——— 1905—1T. See PUNJAB PRE-EMPTION ACT, 

——— 1911-——ILI, See PUNJAB MUNICIPAL Act. 

—— 1913--I. See PUNJAB PRE-EMPTION Act, 

nn 1919—IV, See PUNJAB Courts Act: 


Acts—-U, P. 


—— 1876—-XVIII, See Ounu Laws Act. 
=—— 18586—XXII. See Oupu Rent AOT. 

—— 1901—II. See Acra TENANCY AOT. 

—~ 1901—III. See U, P. LAND REVENUE AOT. 
—— 1916—II. See U. P. MUNICIPALITIES ACT, 


Regulations, 


Reg. 1806-—-X VII. See BENGAL REGULAION. 
—— 1897—II,. See Upper Burma REGISTRATION 
REGULATION, 


Statute, 


1915—(5 & 6 Ggo. V, C. 61). See GOVERNMENT OF 
INDIA Act. 


Adjournment, when to be granted—Secretary of 
State, position of-—Government Pleader, whether 
entitled to special consideration, 

A -Court is not entitled to re-open a matter by 
granting a review in every case where there is 
some little excuse for a manifest negligence. 

Courts have the very widest discretion as to 
granting adjournments; but it should always be 
based upon something reasonable. It is not the 
duty ofthe Courts to maintain, still less to invent, 
any special practice as regards the grounds upon 
which adjournments of cases are granted. Parties 
whose cases are fixed for hearing on a particular 
date have no right to assume that they can get an 
adjournment without any reason being given pro- 
vided that somebody else undertakes to keep the 
Court busy. 2 

Obiter:—The Secretary of State for India in 
Council should be treated exactly like every: body 
else. 

It often falls to the Court in dealing with 
applications by poor people, negligent people or 
rather stupid people, to refuse to meet their par- 
ticular necessities and to exact a particular reason- 
able standard of diligence, exacting it from every- 
body alice: and the safer and the better way is to 
treat the learned Vasil who has the honour to 
appear for Government with the same stringency 
as, but with nagreater stringency than, any of his 
learned friends appearing for other litigants. G 
BINDUBASHINI Roy CHOWDHURY v., SECRETARY oF 
Starz, 51 O, 70; 400, L, J, 168 ' 745 


[1924 


Administration sult--Administrator, suit by— 


Sanction of Court, whether necessary. See 
Burma Laws Acrt, s. 13 ' 729 

, Whether suit for land, See LETTERS 

Patent (BOM), cL, 12 7 l 7&0 
Adverse possession—Co-sharers, See LIMITA- 
TION AOT, 8. 19, Sca. I, ART. 144 .279 


Co-sharers, < 
Among co-sharers the possession ‘of one co- 
sharer cannot become adverse to another except 
where the co-sharer in possession has explicitly, 
denied and repudiated the title of the others 
and has been in possession since then for more 
than 12 years. A MUBARAK-UN-NISSA V. MUHAMMAD 


“Raza Kuan, 22 A. L. J. 307; 46 A. 877; (1924) 9A. 


I. R. (AJ) 384 174 
Co-sharers — Ouster —- Non-particiĝation 

in profits—Revenue Records, entry in, effect of. 
If a tenant-in-common has not been in parti- 
cipation of rents and profits for a considerable 
length of time and other circumstances concur, 
the Court may find an ouster even though the 
name of the tenant-in-common continues to be 
‘borne on the Revenue Records. A Basu v. NANHI 
: 951 


* —_—— Dispossession actual, under decree—Ad- 


verse possession, whether interrupted. 

The delivery of actual possession under decree - 
interrupts adverse possession. 

Obiter :— Even delivery of formal possession 
under a decree in a proper case is suificient to 
give a new starting point -for limitation. A 
HARPAL Korar v. Monan KURMI 1047 


License—Construction of cattle troughs— 
Long user, : 


Plaintiffs, who claimed to he owners of the plot 
in dispute, sued to recover posséssion of it on 
the allegation that defendants had without any 
right constructed cattle troughs and fixed cer- 
tain pegs for tying cattle over a portion of 
the plot a few months before“ suit, It was 
found that the land belonged to the plaiftifis, 
but that the cattle troughs had “been in‘ 
existence for more than twelve years prior to ihe 
suit : 

tiell, (1) that the defendants having been 
allowed to use the land and to maintain the’ 
cattle troughs for more than twelve years without 
obstruction the plaintiffs were not entitled® to 
have the troughs removed; -> 5 

(2) that as the troughs did not occupy the 
whole of the plot in dispute, no question of 
adverse possession arose and the title of the 
plaintifs to the land remained unalfected. A 
JSAMLAPAT Dosey v. Ram Ras, (1924) A. I R. (A) 

450 


103 ; 

— Possession taken under void transfer, 

nature of—Limited interest, whether can be ac- 
quired. 

Where an intended conveyance is void from 
the commencement, for whatever cause, but pos- 
session is taken by the transferee under the inten- 
ded conveyance, such possession is adverse to thg 





Vol. 719) i 
Adverse possessloh—cencld. 


transferror and ripens into a good title after the 
expiry of the statutory period. 


Defendant purported to make a gift of certain 
property in favour of her daughter, but no 
| registered instrument was executed. Mutation 
of names was, however, effected by the donor 
and assented to by the donee, who went into 
possession and remained in possession for over 
twelve years: 4 

Held, that the donee had acquired a title 


property by adverse possession. à 


_ There can be adverse possession of a limited 
interest in property as well of the full title as 
ofWner. N KASTURI v. BALIRAM 117 >` 


to the 





ears Suit for possession -~ Dispossession — 
Burden of proof. See LIMITATION Act, Son. I, 
Arts. 142, 144 : 964 


e Vacant site—Formal possession in execu- 
tion sale against supposed owner—Possession, 
whether adverse to real owner. 


In the case of a vacant site possession fol- 
lows title. Therefore, where a person obtains a 
mere formal delivery of possession of a vacant 
site in an execution sale against a person who 
is not the owner of the site, but does not in 
any way use the site, his possession is not 
adverse to the real owner. L ABDULLAH v. GIR- 
DHARI, 8 P. W. R. 1923 692 


Agra Tenancy Act (Hof 1901), s. 4-—Land 
taken for planting grove, whether holding-- 
Righis of grove-holder, whether transferable. 


In a suit for ejectment for wrongful transfer 
of land it appeared that the land had been 
taken from the zemindar for planting a grove 
on payment of a nazrana, that the grove was 
actually planted and had been in existence for 
32 years and that the land was incapable of 
eultivation: . 


. 


- Held, (1) that the plot was neither let nor held 
for agricultural purposes and was, therefore, 
neither land within the meaning of the Agra 
Tenancy Act nor a holding;- 


(2) that, consequently, there could be “no 
bar to the transferability of the rights of the 
defendant. A Guras v. BHAGWAN Das, 21 A. L.J. 
90%; (1924) A. I. R. (A) 229 577 


$8.4 (5), 79—Tenant, whether includes 
rent-free grantee—Rent-free grantee, ejectment 
of—Sutt, whether cognizable in Revenue Court— 
Proper remedy. . 


Under section 4, sub-clause (5) of the Agra 
Tenancy Act, a tenant does not include a rent- 
freo grantee, 


Tf, therefore, a rent-free grantee has been wrong- 
fully ejected by the zemindar no suit under Ber: 
tion 79 of the Agra Tenancy Act can be brought 
in the Revenue Court. : The only remedy open 
ġo the rent-free grantee is to guein a Civil 
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Agra Tenancy Aot—contd. A a 
Court. A Har Sarur v, BRIJNANDAN La, (1924) 
A. I. R. (A.) 479 4 587 


-m $SS, 4 (12), 88-—Oceupancy tendnt, well 
constructed by, on land belonging to zemindars 
—-Improvement—-Consent of zemindars, except 
one—Tenant, whether can be compelled to close 
well, 


An occupancy tenant constructed a masonry 
well on waste land belonging to the zemindars for 
irrigating his occupancy holding. All the zemin- 
dars except one, acquiesced in his so doing; but 
the one who had not given his consent sued to 
have the well closed; 

Held, that the well was an improvement within 
the meaning of section 4 (12) of the Agra Tenancy 
Act and the Court would not compel the tenant 
to close the well at the instance of the solitary 
zemindar who had not acquiesced in the construc- 
tion of the well. A Resuma Bint v. Buawant 
Saran, (1923) A. I. R. (A) 281 77 


8. 57—Occupancy tenant, grove planted 

‘by— Trees, whether belong to zemindar or tenant 

—Suit to recover value of tree appropriated bu 

tenant, nature of---Appeal, second—Provincial 

Small Cause Courts Act (IX of 1887), Seh. IT, 

Arts, 85, 48 A~Civil Procedure Code (Aet V of 

1908), s. 102. 

An occupancy tenant has no right to convert a 
portion of the occupancy holding into a grove. If 
he does so, the land-holder has got the poet to 
eject him for doing an act detrimental to the 
purpose for which the land was let under section 
57 of the U. P. Tenancy Act (II of 1901). But 
that power can only be exercised within one year 
from the date of the conversion. Š : 


The general rule applicable to stray trees grow- 
ing on an occupancy holding does not apply to 
groves planted by tenants with the implied or 
express acquiescence of the zemindars. Whore 
land has been let to a tenant for the special 
purpose of planting a grove thereon or where a 
grove planted by a tenant has been allowed to 
exist unchallenged by the zemindar, the person 
who plants the grove acquires a transferable 


interest therein, and, in the absence of a 
custom to the contrary, the trees become his 
property, 


A zemindar claiming a right to the fallen 
wood of self-sown trees, which have been growing 
on an occupancy holding, must prove some 
custom or, contract by which he is entitled to 
take such wood, and the rule applies a for- 
tiori to a grove which hag been planted by the 
tenant. 


The incidente of an agricultural holding does 
not attach to a grove planted by an occupancy 
tenant on his holding which has been allowed 
to exist unchallenged for a long time. 

A suit by a zemindar to recover from an occu- 
pancy tenant the value of a tree, growing on his 
holding which has been wrongfully appropriated’ 
by the latter falls within the purview of Articles ` 
do and 49 A of Scheduls IT to the Provincia} 


av 
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: Agra Tenancy Act—contd, 


` Small Cause “Courts Act, and is not, therefore, 
‘a suit of a small cause -naturc within the mean- 
ing of section 102 of the Sivil Proeedure Gode. 
A Man SINGH v. Mapwo Sinag, 22 A, Li J. 70: 
(1924) A. 1. R. (A) 430 599. 


— $. 57 (d)—Landlord and tenant—Occu- 
pancy tenant, illegal transfer by—T'enancy, whe- 
ther terminated—Suit by tenant to recover posses- 
sion of holding, maintainability of. 





-The execution of an illegal transfer of his 
“holding by a tenant does not ipso facto termi- 
hate the interest of the tenant. The landlord 
must sue to eject him and till such ejectment 
is claimed and decreed the tenancy continues. 
If before such ejectment is sought; the illegal 
transfer is cancelled or comes to an end by volun- 
tary redemption or otherwise, the ‘tenancy would 
-continue to subsist. 


_ A mortgagee holding under’ an illegal mort- 
‘gage trom an occupancy tenant is not a tres- 
passer, His possession is permissive and the 
tenant can recover possession from him on pay- 
ment of the mortgage-money. A DURGA Cuow- 
DHURI V. JAGROOP, (1923) A. I. R.(A.)191 232 


weno S 79, applicability of—-Construction—- 
Ejectment—Tenant, remedy of. 


The provisions of section 79 of the Tenancy Act 
apply to cases where there has been a construc- 
tive as well as an actual or physical ejectment of 
‘a tenant from his tenancy. 


Where a person claiming to have suceecded to 
a tenancy by right of inheritance, finds that on 
- endeavouring to take possession of the same his 
right is denied and his possession ousted by the 
gemindar, he has suffered an ejectment at the 
“hands of the landlord within the meaning of 
section 79 and his appropriate remedy is hy 
a suit under the Tenancy Act. A BIDIYA Misir 
v. Darya 566 


S. 79—-Hzx-proprietary tenant, whether 
tenant of entire proprietary body— Eiect- 
ment by one member of proprietary. body— 
Ejectment by landlord—Suit to contest ejectment 
~ Limitation, 


A holder of sir land who sells his share Dbe- 
comes an ex-proprietary tenant of the entire pro- 
prietary body and not merely of his vendee, and 
a dispossession by any one member of the pro- 
prietary body, even though he is not the lambar- 
dar, is to be treated as ejectment by the land- 
holder within the meaning of section 79 of the 

- Agra Tenancy Act, which must be contested by 
a suit brought within six months of the ejeci- 
ment. A Lagan Rar v. RAJA Rar, (1924) A. I. R. 
(A) 507 1025 





S. 79.- Suil by tenant lo recover pousses- 


sion of ex-proprietary holding—Civil or Revenue | 


Court—Jurisdiction—Suit not resisted by zemin- 
dar, effect a 


A suit by a tenant against his landlord and a 
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- Agra Tenancy Act—concld. 


. 


‘not, in the absence 


tie 


person claiming under his landlord. to recover pos- 
session an ex-proprietary holding is not cogniz- 
able by a Civil Court. 


The nature of the suit is not affected by the 
question whether it is resisted by the landlord 
or not. A AIDAL SINGH v., Gyan Sinan 318 > 


S8.167—Ejectment decree against non-oc- 
cupancy tenant—Civil suit to be declared grove- 
holder, whether maintainable-—Jurisdiction of 
Civil and Revenue Courts, i Ai 


A plaintif cannot by merely changing the form 
of his relief evade the provisions of section 167 
of the Agra Tenancy Act. ; p 


Where a person has been ejected by the Revenue 
Court as a non-oceupancy tenant, he cannot sub- 
sequently obtain a declaration in the Civil Court 
that he is’a grove-holder, so- as to defeat the 
decree regularly obtained in the Revenue Court. 
A JaALA-IKUNDAN Lan v. PARSHADI, 22 A. L, J. 466; 
46 A. 570 960 


ae s. 201 (3)—Usufructuary morigagee in 
possession—Suit for profits, when maintainable 
—Non-payment by lambdrdar of profits to -co- 


sharer, effect of. 


The usufructuary mortgagee of a co-sharer in 
possession of the share is entitled to maintain a 
suit against the lambardar for profits. 


Mere non-payment by a lambardar to any co- 
sharer of the said co-sharer’s proper quota of the 
annual divisible protits of ‘the mahal, does 
of evidence to the contrary, 
constitute an ouster ofthe said co-sharer from 
possession. ` 


There is no reason why a diferent principle 
should be applied to the case of a usufructuary 


‘mortgagee who happens to have taken his mort- 


gage from the particular co-sharer who is filling 


at the time the office of the lambardar. A Lacr- 
MAN PANDE v, Tripanr Sanu, 22 A. L, J. By 
T 638 


Amendment of piaint—Interlocutory order-- 
Revision—General rule. See CIVIL PROOEDURE 
Copy, s. 115, O. VI, x, 17 911 


< Suit for partition—Preliminary decrec— 
Death of defendant—Claim by survivorship— 
Amendment, whether can be allowed. See C1vin ` 
Proorpure Cops, O. VI, rR. 17, O. XXII, 26 f 





, effect of —Suit, whether time-barred. See 
PLEADINGS 403 


Appeal, (Civil), against dismissal of  suit-- 


Plaintiff, right of, lo value relicf— Plaintiff, 
whether can vary valuation, See Court FEES Act, 
18. 7 (iv) | “582 


——-——~—- against mesne profits—-Ad valorem 
Court-fees paid in main appeal—Court-fee pay- 
able. See Court FEES Act, s. 6 906, 908 


Vol, 79] 


Appeal (clvil)—-contd, ee 


rn against order of remand, whether 
competent. See OCrvin Procrpure Cone, sa. 115, 
“151, O, XLI, R. 33 482 


——— Agreement to refer not reduced to 
writing—Award, whether valid. See DEKKHAN 
ÅGRICULTURISTS RELIEF Act, ss. 43, 45 179 





— Appellate order returning plaint for 
presentation to proper Court-—~Qompetency of 
revision against appenlable order. See Orvin 
Procepuru Gops, O. ALIH, r. 1 (a) 1024 


- Application for certificate for leave to 
appeal to Privy Council—Delay, effect of See 
eLetters Parent (RAN), cu. 13 441 








Auction-purchaser, whether’ party to 
sifit—Restitution, whether can be granted against 
auction-purchaser—Order refusing restitution, 
whether decree, See CIVIL, Procenure Cops, ss. 
47, 144 -~ 57 


ace AKA acces Award provoedings, whether suit—- 
Order in execution—A ppeal, whether competent. 
See Orvis Procepurr Conr; s. 47 . 477 





by contesting defendants — Mx parte 
decree against some defendants-—Subsequent 


application by absentee defendants to set aside’ 


` decree, See rvit Proosnure Oone, O. IX, x. 13 


381, 


- by defendant against whole decree— 
Suit for settlement of accounts — Preliminary 
decree—Court-fee payablé. See Court PERS Act, 
8.7, cL. (4) 923 


——-——- Copy of statement, admissibility of— 
© Objection, whether can be taken in appeal. See 

EVIDENCE 221 
— Death of respondent--Legal represen- 
tative not brought on record—-Separate shares-—- 
Broperty—~Appeal, whether abates in toto---New 
plea, See CIL PROCEDURE Cons, O. ae 2 

62 


———— Decree against ceveral gets of defend- 
ants--Appeal by one set--Dismissal of entire suit. 

See LIMITATION Act, Scu. I, ArT, 182 (2) 754 
e 


—- , delay in filing—Bxtension of time— 
Diligence, absence of, See LIMITATION ACT, s. 5 


812 


=- dismissal of, in default—Appellant’s 
Counsel engaged in another’ Court—Appellant, 
absence of--Re-hadring, whether justitied, See 
Cin Procepture Cope, O. XLI, rg. 17,19 550 





Execution of decree-—Compromise 
- crder passed-—Appeal, whether lies. See Civin 
T nocepurs Cope, ss. 96 (3), 141 594 
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Appeal (clvil)---contd, 


———--_——_Jxecution sale, applfeation to set 

aside—Dismissal in defanlt— Order, effect of. 
See Civiu Procepugs Copt, O. XXI, RR. ame 
m Hig parte decree, application to set 
aside—Second application to restore first 
application, dismissal of--Appeal, whether 
competent. See Orvii Procepcere Cops, s. 141, 
O. TX, r, 13, O. XLIII, R. 1 £23 





—- filed in wrong Court—Mistake bona 
jide—Extension of time, whether can he allowed. 
See LIMITATION Act, s. 5 402 


amem from final decree—-Order setting aside 
decres. See Crvi. Procepure Cope, s. 105 69 


aan, grounds - of—Decree ea parte— 
Summons, service of, whether can be questioned. 
See Civin Procepurs Cong, O. IX, r. 13 506 


———_—_—--— Injunction, grant  of—Discretion,. 
judicial, exercise of --Interference when feasible, 
See Specivie RELIEF Act, s. 94 572 


we, leave to ~ Delay in making application 
~ dusticeof case, See Lurrers Parent (RAN), 
cL. 13 744 


a, new case in -Hindu joint family— 
Father and sons-~Suit for recovery of money— 
Actual partition, plea of--Separation in eye of 





law, whether may be pleaded in appeal. See 
PLEADINGS i 902 
oe New point, whether can be urged. 
See Letrers PATENT (Lan.), cu. 10 281 





——~, objection to jurisdiction taken in, 
whether can be entertained --Court competent 
to execute cdecrea—Transfer of jurisdiction- - 
Iixecution of decree, See Cryin PROMEPURE Cope, 
ss. 21, 37, 38, 79 806 


en Order for security and in default for 
attachment, whether judgment Appeal, whether 
competent. See Oivi Procepcre Cops, O, 
- XXXVII, re. 5,6 242 


——-—- Order including name in list of touts 
—-Opportunity to show cause~ High Court, power 
‘of superintendence. See LEGAL PRACTITIONERS 
Act, 58. 36, 38 693 


-= Order refusing to entertain appli- 

cation of creditor under Insolvency Act--Creditor, 
‘whether “person aggrieved.” See PROVINCIAL 
INGOLVENGY Act, ss. 53, 54, 68, 75, 78 395 
—- Order refusing to stay execution pend- 

ing appeal, whether appealable. see Luitrrs 
Patent (MAD), cb. 15 109 


Order sanctioning sale of minor's 
property-— Review, power of- Appeal, whether lies, 
< See GUARDIANS AND Warps Act, ss.29,47 471 
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m Sale in execution set 
. titution of -property—Auction-purchaser, position 

of--Order- awarding profits to judgment-debtor. 
See CIVIL PROCEDURE Cope, $s. 47, 144 636 


— to His Majesty in Council—Restoration ` 


of decree of Trial Court—-Execution—Decree 
"whether barred against defendants who did not 
, appeal. See LIMITATION Act, SCH. I, ARI, 182 (2) 

94 


to Privy Council—Appeal to High 
| Court dismissed for default—Restoration, appli- 
` gation for, rejection of--Order, whether decree or 
_finalorder, See Civin Proozpurz Copr, Rene 


to Privy Council-~-Decree-holder's 
- application for personal decree—Order, whether 
final, See Cıvıl Procepure Cope, s., 109 87 





=- Trial Court, findings by, on all issues 
., Order of remand-—~-Appellate Court, procedure 
. of. See Crvm.Procepure Copr, O, XLI, ee 


, whether competent—Order calling 
` npon guardian to pay inte. Court money due on 








account, See GUARDIANS AND WARDS ACT, ss. 34, 
47 ; 178 

, whether continuation of proceedings 
in suit. 


An appeal is really a continuation of the proceed- 
ings in asuit. M Kanntappa OHETTIAR v, RAMA- 
CHANDRAIYAR, 46 M. L. J. 407; 19 L. W. 587; (1924) 
M. W. N. 386 92 





:————, whether lies against conditional or 


provisional order, See Orvıu PROCEDURE Cops, 
O. XL, R: 1 363 








Order refusing to bring applicant on record as 
legal- representative. See CIVIL PROCEDURE CODE, 
0. XXII, gr. 3, 9, O. XLII, r. 1 (k) 860 


(second)—Ancestral property—Finding 
of fact. . 
A finding as to the characterof property, arrived 
at after a full consideration of the evidence, is a 
pure finding of fact and cannot be impugned in 
‘second appeal. L BALBIR SINGH v., Gostyn, (1923) 
A. I. R. (L.) 532 54 


g Cross-objections as to costs, whe- 
ther can be entertained—New case, whether can be 
set up. 


A new case cannot be allowed to be set up in 
second-appeal.- Cross-objections as to the costs 
of the Courts below cannot be entertained in second 

- appeal as this is not a matter for second appeal. L 
Manuo PARSHAD v. THE FIRM Ansan ILAHI-ABDUL 
Fariz, 5 L. L. J. 108 977 








— Custom, question of-—-Certificate, 
refusal to gramt.—Procedure, See PUNJAB Courts 
- Act, ss, 41 (e), 44 


" INDIAN CASES. 


aside—Res- . 


whether lies — Death of plaintift— - 


488. 


[1924 
Appeal (second)—eontd, 


6 
-—— Decree of small cause nature— 
Order for execution-—Erroneous decision—Re- 
fusal to exercise jurisdiction—Revision. See 
DECREE OF SMALL CAUSE NATURE 605 











amma Findings of fact based on evidence, 
whether can be challenged—Admissibility of 
evidence—-Non-registration—Objection taken in 
written statement subsequently dropped—Remand, 


whether can be directed. 


Where the lower Appellate Court has arrived at 
findings of fact after considering all the evidence 
on the record and there exists on the record evi- 
dence, which is legally admissible, in support of 
the findings, the High Court cannot, in secong 
appeal, interfere with the findings of fact merely 
because it considers that they ought to have been 
different, ° 


Where an objection to the admissibility in evi- 
dence of adocument on the ground of non-registra- 
tion based on the fact that the value of the pro- 
perty dealt with by the document was not correctly 
stated therein, was taken in the written statement, 
but was subsequently dropped and was neither 
put in issue in the Trial Court nor urged in the 
lower Appellate Court: | j 


Held, that the suit could not be remanded in 


second appeal for ascertaining the correct value of 


the property for purposes of registration. L 
Enea Nava v. Menr OHAND, (1923) A. I Br 
: 4 


seen See Finding of fact based on wrong 
principles, whether binding. See Custom TE 
SION, 211 


a ton ing of fact—Evidence, absence 
of— Conjecture. 

A finding of fact which is not based on any evi- 
dence but is conjectural cannot be upheld in 
second appeal. L Kisnew Laud. Kannya, 5 L. L. J. 
106 . 970 


ae: Binding of fact—Hvidence got 
considered--Finding not deducible from evidence. 


Where an Appellate Court has arrived at a find- 
ing of fact without taking into consideration the 
whole of the evidence on the record; or where the 
finding is such that it cannot reasonably be de- 
duced from the evidence, it is liable to be set 
aside in second appeal. L NAGINA SINGH V. JIWAN 
SINGH 107 


—— - Finding of fact—Inference from * 
facts, 

When more inferences than one are legally open 
from the evidence, the High Court cannot, in 
second appeal, refuse to be bound by the inference 
drawn by the lower Appellate Court. L ABDUL 
GHANI v. IsHar Sinau, (1923) A. I. R. ah 








— Finding of fact—Wrong prin: 
‘seiples, application of, ; E 
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Appeal (second)—concld. 


A finding of fact arrived at by the application 
of wrong principles is- not final and binding in 
second appeal. L ANOKH SINGH v. Sapuran SINGH, 
(1923) A. I. R. (L.) 660 980 


-= Frosh evidence, whether can be 
admitted. See JURISDICTION 367 


———— Judgment based solely on result 
of local investigation by Trial Court, legality 
ofe > 


A judgment should not be based solely on th? 
result of a personal local inspection made by th® 
Judge, A 


“The judgment of a lower Appellate Court based 
entirely on a local investigation conducted by the 
Judge of ‘the Court of first instance cannot be 
sustained in second appeal. L RALLA v., Harxam 
Singa, (1923) A. I. R. (La) 203 808 


New plea, whether can be raised. 


A point which has not been taken in the plead- 
ings and to which no reference has been made in 
the judgment of the Court below cannot be raised 
for the first time in second appeal. L RAM Dyan 
= GHAMANDI LAL-NARAIN Das, (1923) A. I. A 








by—=Trees, whether belong to zemindar or tenant 
~-Suit to recover value of tree appropriated by 
tenant, nature of, See AGra TENANOY Act, 8. 
57 < 599 
~~~ aan mamar Secondary evidence admitted by 
lower Appellate Court—Objection, whether can 
be taken. See Evinenor Act, s. 65 63 


Aroltration—Award—Objection—Appeal, whe- 
ther lies—~Revision. See Cıvıl PROCEDURE CODE, 
s.. 115, Son. II, Paras, 15, 16 723 


———~ Death of party pending proceedings— 
Award, whether binding on representatives. 


Where a dispute is referred to arbitration and 
one of the parties dies before the award is made, 
then if the hearing of the case had been com- 
pleted before his death and nothing remained to 

e done except the delivery of the award, and it 
ig,shown that the intention of the parties was 
that not merely themselves but their legal repre- 
sentatives should also he bound by the decision 

`of the arbitrator, the award delivered after the 
death of the party would be binding on his 
representatives-in-interest. Where, however, the 
hearing had not been completed before the death 
of the party, the representatives of the deceased, 
who have not agreed to the submission, will not 
be bound by the award. L Taaua v, Ram Sinan 67 


———, reference to—Agreement not in writing— 
Statement made to Court recorded in writing—- 
: Award, validity of. See Qıyıu Procepure Cope, 
Sow. IL, Para, 1 | f ; : 816 
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Arbitration Act (IX of 1899), ss. 10 (b), 11— 
Special case—Opinion of Court—Res judicata— 
~-Arbitrators, whether bound. . 


The order of the Court on an application by 
arbitrators under segtion 10 (b) of the Arbitra- 
tion Act is an opinion given by the Court in 
what is merely its consultative jurisdiction and 
ig not a judgment or decision of the Court and 
cannot, therefore, operate by way of res judicata. 


Furthermore where one of several arbitrators 
has not joined in seeking the opinion of the 
Court, he is in no way bound by it on the princi- 
ple of res judicata, the parties to the two pro- 
ceedings not being the same. 


In India it is in the discretion of the arbitrators 
to state a special case for the opinion of the Court 
or not as‘they ¢hoose and the Courts have no 
power to compel them to do so. 


If, however, an opinion is sought by them, that 
opinion is not in any case and in all the cireum- 
stances bindings upon them and they still remain 
the final judges of Jaw and fact and are not 
legally bound to follow it. They may not lightly 
flout the opinion so obtained for they would 
run the risk of having their award set aside on 
the ground of dishonestly or immorality but there 
may exist special circumstances which may not 
make it dishonest or immoral on their part not to 
S ADAMJI LuxManut, In re 986 


—-— 8,14 See Civ, Procepure Cops, s. 104 
920 


Attachment before judgment, nature of—Execu- 
tion of decree—Dismissal for decree-holder’s 
default—Attachment before judgment, whether 
ceases. See OIWIL Procepury Copr, O. XXI, R. 57, 


O. XXXVIII, R. 11 144 


before judgment—-Order for sale—Claim 
See LIMITATION Act, 
917 





petitition-—Limitation. 
Sor, I, Arr. 11 


————, objection to-—-Withdrawal of objection — 
Declaratory suit—Order without investigation— 
Limitation. See Ctvin Procepure Cope, O. XXI, 
R. 68, O. XXII, R. 1 1002 


————~ of deeree—Adjustment out of Court. 
‘Where a person attaches a decree obtained by 
his judgment-debtor as against a third party 
there is nothing in law to prohibit the adjust- 
ment out of Court between the decree-holder 
who attaches the decree and the judgment-debtor 
of the decree attached. Pat RAMOHARAN SINGH, V. 
JANG BAHADUR SINGH 900 


Award made by umpire without hearing parties, 
validity of Award made after expiry of ten days, 
extension gf—-Exclusion of Sanudays—Qon. 
struction of Rules--Practice of East India 
Cotton Agsoziation, whsther relevant, Se: Kast 


“INDIA Corron Assocation RULES, RR. Po 43 
59 


———, oral—Res judicata, See Ouvm PROCEDURE 
Gonda, selb A 42 


ate 
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, suit Co enforce; nature 0Ê—Appèal, second, 
‘competency of, See Crvi Procepure Oops, 6. 109 
< 718 

. 


=e proceedings, whether suit—Order in 
execution—Appeal, whether competent. .See 
CIVIL PROCEDURE CODE, 5. 47 477 
———-=, whether, binding on tepresentatives— 
Death, of . party pending proceedings. See 
ARBITRATION 67 








-~ whether valid—Agreement to’ refer nöt 
reduced to writing--Appeal—-Suit to enforee 
award, See DekkKHAN AGRICULTURISTS’ RELIEF 
Act, ss; 43, 45 $ 179 


= , validity of--Agreement not in writing— 
Btateinént made tó Court recorded in writing, 
See Orvik Procepurs Conr, Son. II, Para. L 816 


Banker dnd customér—Letiérs of credit, what 
aré—Constiudction of documerit—Guaraniee, ex- 
.tert of-—Meredntile usage, evidence as to, admis- 
sibility of. : 


.The defeñdañt Bank wrote, the following letter 
to thë plaintifs who carrie 
Câlëutta as exporters of jtite —- 

“We. beg to infor you that we ate’ ihi receipt 
of advice by wire from our London Office, that a 
confirmed irrevocable credit has been opened 


undé¥ which we are.authorised to negotiate your’ 


bills; äs offered; om Messrs: Mildred Goyeriché & 
Co, to’ the extent of £16,875 (sixteen thousand 
eight hundred séventy five orily) on the following 
conditions :-— 

Bills to be drawn. payable. three months after 
sight and to .be.acedinpaniéd by invoices, full sets 
of Bills óf Liding, made out to order and blaik 
endorsed, and policies of Insurance wat risk re- 
presénting shipment of 2,000 (two thousand) bales 
jute ATANG (Jajodia) tidm Caléitta to Antwerp, 

rig Novéitber-Déedinber 1990, 





anagara dated 22nd November 1920, 

“Pleasé note that this advice does not release 
you from the liability attaching to ‘the drawer of 
a Bill of Exchangé | 

“The, crèdit will expire on-— 

“When negotiating drafts please produce this 
lettér“to have the amounts recotded on the back 
thereof, es a TETE 

“P. S. Under present conditions we can give 
no tndertaking to negotiate bills drawn wider 
this éredit.” d 

On the faith of this. letter plaiñtiffs shipped 
2,000 biales..of jute in December 1920 and drew 
in favour of themselves against such shipment at 
three months’ -sight on the firm of Mildred 
Goyenche &, Co,, for the value.of the goods, and 
the dřafts were discounted in Oalcutta, ` 


INDIAN GASES. 


on business in, 


[1524 
Banker and customeêr—-êbnid; 


The drafts were, on presentation, duly atcepted 
by Mildred Goyetiche & Co., in London, who 
received the shipping dotiments. The acceptors, 
howéver, suspended payments, béfore the drafts 


. matured. The result was that the plaintifis were 


compelled to pay the amount of the drafts 
without prejudice to their tights under the letter 
of credit. They then sued the defendant Bank to 
recover the sum paid together with interest 
thereon under the terms of the letter of credit: 


Heid, (1) that by the terms of the letter of 
credit the defendant Bank did not pledge its 
credit for the ultimate paymetit of the drafts as 
guarantor, its intention was only to give intimation 
to the plaintiffs that arrangements had been made 
under which the defendant Bank was satisfied to 
take such tisk as there might be in negotiating 
the plaintiffs’ drafts upon their buyers; = °> 
. (2) that, therefore, the defendant Bank was not 
liable to the plaintiffs for the amount of the 
drafts, 


Letters of credit perform a clearly recognised 
function in effecting exchange. While no set 
form of words may he necessary, yet a letter of 
credit as known to the law must contain a request 
(general or speciál) to pay the bearer, or person’ 
named, money or sell him some commodity on 
credit or give him something of value and look 
to the drawer of the letter for recompense, srd 
it partakes of the nature of a negotiable instru- 
ment. The rules governing bills of exchange snd 
negotiable promisscry-notes are always the seme, 
fixed and determinate; while letters of credit ere 
to be construed with reference to particular and 
often varying terms in which they may. te 
expressed, the circumstances and intentions of the 
parties to them, and the usages of the particular 
trade or business contemplated. Letters of credit 
are accordingly not construed with technical 
nicety; but are considered as being usually framed 
with more or less informality and looseness of 
expression, and hence Courts have sometimes 
indulged in considerable freedom of interpretation 
in the effort to arrive what is designated as ébe 
true intention of the parties. J 

Though letters of credit should receive liberal, 
fair and: reasonable interpretation so ås to attain 
the object for which the instrument is designed 
aid thé purpose to which ittis applied, thére is 
room for this principle, only when the provisions 
of the agreement are ambiguous, loose,’ gr 
susceptible of more than one fair interpretation; 
if it admits cf two fair interpretations and the’ 
guarantee has advanced money on the faith of that 
most favourable to his rights, that interpretation 
will prevail. h Š 

In order that a mercantile usdge may te 
imported into the construction of a written agree- 
ment, the, usage must be so:well known and 
acquieéced iù that it may be reasonably presumed 
to have been an ingredient tacitly imported by 
the parties into their contract. 

Though evidence of known usage is receivablé 
to. -supplement the provisions of thé Written 

e 
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agreement on the hypothesis that the contract is 
in truth partly expressed and in writing, partly 
implied or understood or unwritten, the evidence 
cannot be admitted to contradict the positive 
stipulations in the written contract. G CHANDAN- 
MULL Bexcaxey v. NATIONAL BANK or INDIA, LTD., 


51 C. 43; (1924) A. I. R. (CO) 582 757 
Bonami transaction—Burden of proof- 
Execution sale-—Claim petition by alleged 


pbenamidar —-Dismissal of claim—-Suit to estavlish 

title—Aosolute title, onus of, whether on plaint- 

Ordinarily it is for the person who sets up that 
% particular transaction is not real but benami 
to make out affirmatively the case put forward by 
him. But when the alleged benamidar has, in 
exesution proceeding, preferred a claim petition 
which has been dismissed and he brings a regular 
guit, it is for the plaintiff in that suit, ie, the 
defeated claimant, to establish that he is the 
owner of the property and it is not sufficient for 
him to merely rely upon the deed which shows 
his ostensible title. M Mopavacu Psrayia v, PEROLI 
Varkayauma, 34 M. Ja. T. 201; 19 L. W. 627; 47 
ML J. H 899 


Bengal Publis Demands Recovery Act (IH of 
1913)- Peshxush—LPayment for upkeep of en- 
banement- floiders of permanently settled estate, 
whether litblo, 


Plaintiffs, holders of a permanently settled 
estate under the Government, sued for cancellation 
of a certideate made unuer the Public Demands 
Razovery Act, for recovery of the sum paid in 
satisfdctioa thereof and for an injunction against 
the Secretary of State restraining him from 
making and enforcing similar certiticates in 
future: f 

Heid, that inasmuch as the demand made on 
the plaintiffs was in addition to the revenue 
payable by them in respect of their estate it was 
recoverable only if there wag a special liability 
either statutory or contrac.ual, G NABADWIP 
Q:rmnxpra NANDI V., SECRETARY OF STATE For INDIA, 
50 C. 208; (1923) A. L R. (U.) 609 218 


Bengal Regulatlon (XVII of 1806), proceedings 
taken under, effect of—Mortgage—Foreclosure, 
dzeree for—Redemption, suit for, maintainability 
of--Transfer of Property Act (IV of 1882), 
eprinciples of, applicability of, to Punjah, 


ry 


ne principles of the Transfer of Property Act 
are applicable to the Punjab, but in order to take 
advantage of the provisions of the Act it is 
nece3siry to show that a printipl: has baen 
trinszressed a3 opposed to the non-avservane? of 
prescribed formalities. i 

In 1882, dəfəndini, who was tha morigagee of 
the dianu in dispute, took action under bengal 
Regulatiin XVI of 1893, alleging that the mort- 
gage-deeu contained a ciause of conditional sale. 
Notice w.s duly issued and after the expiry: of 
the year of grace defendant brought a suit for 
possession as owner, obtained a décree and was 
s 
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put in possession of the mortgaged property as 
owner. As n matter of fact, the mortgage-uced 
did not contain any clause of conditional sale, 
In 1919 the mortgagor brought a suit to redeem 
the property: - 

Held, that the fact that the mortgage-deed did 
not contain a clause of conditional sale was 
immaterial, as the defendant having obtained s 
decree for possession as owner, the mortgage must 
be deemed to have been extinguished and no 
rights survived to the mortgagor. L JHUMAN +, 
Dutta, 4 L, 439; (1923) A. I. R, iL.) 646 248 


Bengal Tenancy Act (VIN of 1885), s. 30 
(d)-—-Enhancement of rent—Lond yielding no 
crop. 

The fact that a certain holding consists of 
homesteads or petit lands or lands which yield no 
crop, is no ground for disallowing enhancement of 
therent ofthe tenancy. © Resave Case Law v. 
AMBIKA Dassi 567 


van ae 68,44, 47- Tenant holding aver---Seeond 
lease, evecution of - Ejectment suit, whether 
maintainable, 


Where a large portion of the area of a ten- 
aney was covered by a tank and there was no 
mention in the leases that the tenancy was being 
created for purposes of agriculture or horticulture 
but the documents mentioned that the rent would 
be increased proportionately as the lands became 
cultivable, and that the tenant would be liable to 
damages if the productive power of the lands Le 
diminished through his negligence: 

Hell, that, the tenaucy wis governed by the 
Bengal Tenancy Act and not by the Transfer of 
Property Act. 

In a suit for ejectinent under section 44 of the 
Bengal Tenancy Act on the ground that the term 
ofthe lease had expired, section 47 of the Act 
would be a bar if it is found that the defendant 
held over for about eleven months after the 
expiration oi the first lease and previous to the 
execution of the second lease after the expiry of 
which the suit is brought. © MUHAMMAD SULAT- 
MAN Kuas v, Uma CHARAN SIL 648 


mmea SE SO (2), 215--Fized in perpetuity, 
presumption as to rent, when arises-—Payment at 
fixed ‘rate for 25 to 33 years, whether suyi- 
cient. ‘ | 


Tenants are not entitled to the benefit of the 
presumption which arises under section 50 (2) of 
the Bengal Tenancy Act, and in order to establish 
that ther are tenants at tixed rent in perpetuity, 
they would have to establish by evidence that 
they have been holding at the rate of rent which 
has not been changed since une time of the 
Permanent Settlement. 


Where tenants have paid rent at a fixed rate 
for from 25 to 33 years it cannot be presumed 
that they have been paying at a fixed rate froin 
the time of the J’ermanent Settlement. Pat 
Krsuo Prasan Sinan rv. Kamsas®Panpr, (1923) A. 
L R. (Pat) 324;.2 Pat, 92 199 


Hi 
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.$. 5@—Lease on basis of measurement 
~-Tenant what has to prove—Contract for re- 
assessment—Burden of proof. | 

4, 2 





When a letting upon the basis .of a measure- 
ment is proved, the tenant has prima facie to 
show that the rent was a consolidated rent for all 
the land within specific boundaries but in the 
absence of such proof the mere production of 
dakhilas containing entries of area and rate does 
not suffice to throw any onus on the tenant. 

There is no reason whatever forbidding a land- 
lord: from proving, if he can, a contract that the 
_ tenant is liable to re-assessment upon the actual 
area, but the mere fact that rent has been 

calculated in the past on the supposition that the 
‘holding ‘is of a certain size does not prove such 


>. contract. GC MANINDRA OHANDRA NANDI v. KAULAT, 


SHAIK, 50°C. 957; 28 C. W. N. 264; (1924) A. L R. 
(C) 374: 852 


f ~$, 52 (1) (b)—Reduction of rent, when 
can be claimed—Tenant, what must prove, 





In: order to bring the case within the scope of 
section 52, clause (b) of the Bengal Tenancy Act 
the tenant must prove that heis entitled to a 
reduction of rent on account of deticiency in area 
proved by measurement of the holding as com- 
pared with the area for which rent has been 
previously paid by hiin. 

When, therefore, in a suit for rent on the basis 
ofa kabuliyat executed by the defendant at the 
rate of rent fixed therein the defendant claimed 
yeduction on this ground that the area was less 
‘than that mentioned in the kabutiyat, and it 
appeared that the area was not fixed with reference 
to actudl measurement ‘but by approximate 
estimate: |" 

Held, (1) that what was leased out to the defend- 
ant was land-within certain definite boundaries, 
the area being stated by guess; 

2) that the rent fixed being a lump sum for the 
land within the boundaries the defendant was not 
entitled for a reduction thereof. © SHEIKH ABDUL 
Mannar v. SHEIKH MUSLIM 978 


~$. 84—Abwab---Improvement of dak and 
+ phet “expenses if abwab—Construction of 
` kabuliyat. l 


Where ina kabuliyat the rent of the land was 
fixed ata certain rate and over and above that the 
tenant was to pay a certain amount for thé im- 
provement of dak and bhet expenses in respect of 
the land and the total amount was payable in 
instalments for which dakhilas were to be given: 

Held, that the amounts fixed under improvement 
of dak and bhet expenses were not abwabs and 
were Yevocable by the landlords “as they were 
clearly intended to be included under the rent 
payable by the tenant. = - 

A document has to be construed asa whole and 
the intention of the parties gathered from the 
nature of the engire contract. C NALINI BHUSAN 

- Gopra v, ALI Mra, 51 C. 648 34 


~ ` 


“ INDIAN CASES. 
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Bengal Tenancy Act—contd. 


s. 85---Stipulation in an under-raiyath 
lease for renewal, if valid—Heirs of the under- 
raiyat, if can enforce the stipulation. - 

Inspite of the provisions of section 85 of the 
Bengal Tenancy Act, a stipulation contained in a 


- lease granted by a raiyat to an under-raiyat- that 


after the expiry of the term for which the lease is 
granted, the raiyat would grant the under-raiyat a 
fresh lease, is valid. 


When a kabuliyat contains a stipulation for a 


lease for a fresh term upon the expiry of the 
term. already settled, the. heirs of the lessee on 
competent to execute a first kabuliyat by virtue 
of the covenant. In such a case ‘the question 
involved is not one of heritability of the “tenure, 
but of simple contract. C SnunacHana v. Kawi 
BIBI : 317 


————— 8.105 (3), rules framed under--Appli- 


cation for assessment of rent—Court-fee payable. ` 


On an application under section 105, sub- 
section (3) of the Bengal Tenancy: Act for a 
settlement of rent a stamp of eight annas is to be 
levied in respect of each tenancy, not in respect of 
each tenant who may be one of a group of tenants 
holding a particular tenancy. C SAOHHIDANANDA 
THAKUR v. Manes Cuanpra Das, 50 C. 903; 28 ©. W. 
N. 116; (1924) A. I. R. (0.) 345 © 312 


——--—- SS, 105, 107--Landlord and tenant-- 
Enhancement of rent, application for—Civil 
Procedure Code (Act V of 1908), s. 141, 0. VI, 
r. 14—Signing and verification—- Application on 
behalf of all landlords--Subsequent withdrawal 
of same, effect of. 


Section 141 of the Civil Procedure Code does not 
apply to ‘applications under section 105 of the 
Bengal Tenancy Act. ‘Section 107 of the Bengal 
Tenancy Act makes the procedure for the trial of 
suits laid down in the Code of Civit Procedure ap- 
plicable to proceedings under section 105 of the 
Act, and mot to applications initiating the 
proceedings. The sectién has not the effect of 
making the provisions contained in the Civil Pro- 
cedure Code relating to the signing and verificatjon 
of plaints applicable to an application made under 


section 105 of the Bengal Tenancy Act. 


There is no rule that a person named as a co- 
plaintif is nut to be treated as a plaintiff unless 
he himself signs and verifies the plaint, 

Where an application under section 105 of the 
Bengal Tenancy Act is filed on behalf ofall the 
landlords, the subsequent conduct of some of thek 
in repudiating the authority of the others to sign 
the application on their behalf and retiring from 
the case will not attract the provisions of section 
188 of the Act so as to defeat thé application, if the 


“other joint landlords choose to proceed with-it. Pat 


Hazart Lau Sanu v. Ampica Gir, (1923) Pat. 273; 


(1924) A. I. R. (Pat.) 104; 3 Pat. 67; 2 P. L. R. 169; 9: ` 
P. L. T. 59 i | 5. 


3 


—~— Sch. lll, Art. 3—Special limitation, plea 
of—Landlord originally party but given up in 
appeal—-Question, whether can: be agitated— 
Limitation, question of, when may be taken, - 


Vol. 79] 


Bengal Tenancy Act—concld. 


“The question relating to special limitation may 
be enquired into even if the landlords were not 
parties to the suit, or if the landlords being made 


parties did not appear and contest the suit, or if the 


andlords did appear and contest the suit but were 
satisfied with the order passed by the Court.below 


and did not challenge it on appeal. CG HAMID Aut 
y. Ram HARAN GOLDAR | 569 


Bill-of Lading~-Clause prohibiting carriage of 
other goods—Oral agreement varying clause~- 

. Evidence, whether admissible—Hvidence Act 
H of 1872), s. 92—Shipment of cargo in lieu of 
allast—Jettison, evidence of. 

e A Bill of Lading evidences the terms of the con. 

tract between the parties and no evidence of any 


.oral agreement varying its clauses is admissible 


unger section 92 of the Evidence Act. 


“A party to a Bill of Lading is bound by any 
conditions mentioned in it although he may-not 
have read them or known that the Bill of Lading 
contained any conditions. . 


. When there is an express condition in a Bill of 
Lading that the ship owner is not to carry any 
other cargo except that of the person shipping the 
goods, the shipowner cannot, even if ballast is 
necessary, obtain other cargo for that purpose, but 
must ship more ballast. 


“Ina suit for compensation for short delivery of 
goods by a ship where it ,ia urged by the ship- 
owner that cargo was cast over inan hour of danger 
during a storm, the Court must exercise due cau- 


_ tion in,accepting the allegation of the jettison 


especially when the storm is not supported by 
meterological experts. $ STANDARD Ow Company V. 
HARIDAS Veit, 16 S, L. R. 235 456 


s endorsed to agent of seller, effect of—~ 
C. I. F, contract—Construction of document—- 

“ Delivery, time for extension of—Seller, duty of. 
_ See CONTRACT Act, s. 83 1012 


Bombay District Municipal Act (Ill of 
9901), s. 3 (12)—Street land, meaning of— 
Survey of town—City Survey Officer, decision of 

~- --Suit for declaration of ownership—Government, 
whether necessary party. : 


The definition of the word “ street ° as given in 
section 3, clause (12), of the Bombay District 
Municipal Act, does not in any sense negative the 
idea of private ownership. i : 


`A Survey having taken place within the Munici- 


“pal limits of the town of the City Survey Officer 


declared certain land to be ‘street land’ within the 
meaning of section 3 (12) of the Bombay District 
Municipal Act. Plaintitis thereafter filed a suit for 


a declaration of ownership and for a permanent 


. injunction restraining the defendant Municipality 


from obstructing them in their enjoyment thereof: 
Held, that the Government was not a necessary 


„party to the suit because the decision of the Survey 
-Authorities was not in favour of the Government in 
‘ anyway, B NATHALAL Rawpas Vaauit 1, NADTAD 
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MuNIGIPALITY, 25 Bom, L. R, 58; 47 B. 306; (1923) 
A. L R. (B.) 456 192 


s. 30 A—Sarvey Oficer declaring land as 
. public street—Suit for declaration of ownership 
-—Government, whether necessary party. 


- A Survey being taken place within the Munici- 
pal limits of the City the Survey Officer declared 
certain lands to form part of the public street. 
Plaintiff then sued for a declaration of ownership 
and for an ‘injunction restraining the defendant 
Municipality from disturbing the plaintiff in the 
enjoyment of the Jand. There was a further 
prayer for settling aside the decision of the Sur- 
vey Officer: 

Held, (1) that the form of the relief did not make 
any difference to the nature of the suit; 


(2) that the matter can really be one between the 
Municipality and private parties and the mere 
fact that Government could have some interest 
in all public streets vested in Municipalities was 
no reason for holding that Government are neces- 
sary - party. B Bar Parwatt v. THR Naprap MUNI- 
CIPALITY, 25 Bom, L. R. 63; 47 B, 315; (1923) A. I. R, 
(B. 459. 197 


- s. 120, scope of—Private well—Munici- 
pality, powers of. 


; 8 

Section 120 of the Bombay District Municipal 
Act gives no right toa Municipality to annex a 
private well and turn it intoa public well and 
does not give the Municipality any right to re- 
quire a person who has a well which is filled up 
to excavate it. It does no more than provide 
that if a person hasa well and has given con- 
sent to its water being used by the public, he 
shall not allow it to become dangerous to the 
public either by reason of the danger of the 
people falling into the well or owing to.the in- 
sanitary condition of the water of the surroundings 
of the well. It gives the Municipality no power 
to require a private individual to keep up or 
not to keep a well. S ALLAHDINO v, THE SHIKAR- 
PUR MUNICIPALITY 409 


Bombay Pleaders Act (XVII of 1920), s.18 
‘(1)--Application for execution after commence- 
ment of Act—Pleader’s fees, calculation of. 


In an application for execution instituted after 
the coming into, force of the Bombay Pleaders 
Act, pleaders’ fees must be-calculated at the rates 

rescribed in the Third Schedule tothe Act. B 

AI JAYAGAVRI v. RAMANLAL CHHOTALAL, 26 Bom, 
L. R. 187; 48 B. 355; (1924) A. I. R. (B) 302 749 


Bond, execution of, proof of-—Interest, covenant 
. for payment of —Burden of proof. 


When a stipulation as to the payment of interest 
is found in a bond the execution of which is 
either proved or admitted, the onus of proving 
that the covenant to pay intezest has found its 
way into the bond without the consent of the 


Yet -5 : \. 
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debtor must be on the latter, L Kewanr RAM v 
Aitan Diva 55 
Breach of contract--Stit for damages— 

Jurisdiction, -See Givin Procvepure CODE, ra 


— Sale of goods—Contract to pay price on 
Tkig délivery—Suit for damages—Jurisdiction, 
See Civic Proospune Gope, s. 20 393 


- ~ Sale of goódsMutual obligations—Bur- 
les of proof, 


In a case arising out of the bréach of a con- 
tract for the sale of goods, ‘in which there are 
routual obligations on the parties, it is for the 
plaintiff to show that on the date fixed for pèr- 
formance of the contract he was ready and will-. 
ing to perform his part of the contract. If he is 
the purchaser it may not be necessary for him 


to prove that he made an actual tender of the- 


money, but it is incumbent or-him to show 
that: he had. made arrangements for the pui- 


chase-money ‘and was in a position to “hand it, 


over to the defendant as soon as he was satisfied 
that the bulk of the goods was in accordance 
with the sample and that everything was satis- 
factory. ` 
Kuan, (1923) A. I- R. (AJ) 22 


Breach of “Govenaht--Caiuse ie action, when 
arises—-Award directing party to’ continue in 
possession. so long ås a certain payment was made 
—Refusal to make payment, effect of —With- 
drawal of refusal, effect of. 


A right to sue accrues whonever'a person be- 
comes clothed with a legal character entitling 
him to a relief which a Court of Law is com- 
petent to grant, | 


When a contract is repudiated by one of the 
parties thereto before the time for its fulfilment, 
the répudiation gives ‘risé to a cause of ‘action 
in favour of the other’ party at once, and it is 
not necessary for such party 
the-date fixed for the performance ‘of the con- 
traos: 
` > Under the terms of an award ‘defendants were 
sntitled ‘to. continue in possession of a certain 
area of land so long as they .Gontinued to pay 
the land revenue assessed on a certain other 
tea of land in possession of the plaintiffs, but 
it was provided that if the defendants at any 
_ time claimed paymént of the land revenue de- 
mand in ‘“Yespect of thé area in possession of 
th® plaintiffs the latter would be entitled to 
élaim thé aréd in possession Of ‘the “defendants. 
During the Settlement operations the defendants 
made an application that the land én possession 
of the plaintifis should be assessed to land reve- 
nue. The assessment was made and announced 
io the plaintitis, but before it could “be levied 
(he defendants withdrew their applicatién and 
jrayed that matters may be left where they 
were beforé theis application was made. 


plaintifis sued oe the area in posséssion of. 


| INDIAN GASES, 


A’ MAHOMED Pog Kuan v. Hasan ALT 
‘ 473 


to wait till | 


Thé- 


[1924 
Breach of covenant=concld, 


the defendants on the ground that by malihe” 
their former application they had committed a 
breach of the condition under which they had 
been allowed to continue in possession of the land 
under the award : 

Ileld, that tlie suit must succeed as the đe- 
fendants had committed’ the breach complained. 
of which gdve an immediate cause of action 
to the plaintiffs and that it was no answer 
to the suit to urge that the defendants had sub- 
sequently withdrawn their application before the 
plaintiffs had been called upon to pay the land 
revenue demand. Lk ALI Nawaz v. Faiz ALI 

i 165 


mua Law—Succession-——-Inferor wife, Fights 
of. ' k 


According to the Buddhist law; a wife of *in- 
ferior status who did not live with her husband 
has no right of inheritance but is’ allowed-to re- 
tain such property which has piased into her 
possession during her Husband's - x lifetiine. R Ma 
'THEIN Yrx v. Mauna Tua Dus, .2 Brit. L. J. 292; 
(1924) A. I. R. (R.) 105; 2 R. 69. 501 


dying intestate— 
See Bersa Laws ACT; 
729 


Chinese Confucian, 
Adopted son, claim by. 
s. 13 4 


Burden of proof—Benami GAGANG sate Kek 
tion. sale—Claim petition by alléged benamidar 
Dismissal of Glaim—Suit to establish title. 
See BENAMI TRANSACTION’ 899 





Civil and criminal cases, quantum óf 
ai necessary—Good faith—-Consideration, See 
JivIDENGE Act, s. 3 


Land belonging to one person—Trees 
belonging, to another~Presuinption. | See Pos- 
SESSION AND OWNERSHIP” 545 


Loss of goods~-Railway company, neg- 
ligence. of, See Rattways Act, .5. 72 341 


Minor, contract with Minority—-Money 
obtainéd during minority. See Minor 945 


— Mortgage of wagf property by mutwalli, 
whether Va lige NGGEN. See MUHAMMADAN 
L U 360 


Par dañashin lady, transfer by— Fraud, 


See MUHAMMADAN Law—Miwor 260 
++ Risk note, Form B=“ Loss” médning 
of—Onus of proviig loss, on whoth liss. See 
RAILWAYS Act, s, 72 126 


~ Short delivery of goods—Loss--Claim fer ` 
damages. See Ratnways Act, s. 77 602 


‘Buit on promissory note~-Absence of 
consideration—Evidence òf- plaintiff, disbéliev- 
ed, effect of. See 1 ROMTSSORY NOTE, SUIT ON 

: go - “464 


Yoj. 49) 


Burden of proof—coneld, 





Wajib-ul-arz ambiguous. See PRE-EM?- 


TIoN—OusTom -417 
Zemindar, rights of reclamation of 
forest land—Tenant, whether acquires occu- 


paney rights. See LANDLORD AND TENANT 845 
Burma Laws Act (XIII of 1898), s.13--Suc- 
` cession Act (X of 1865), s. 881—Transfer of 
Property Act (IV of 1882), s. 52-—Buddhist 
Law, Chinese—Chinese Confucian, dying intes- 
tate— Adopted son, claim by-—Burden of proof 
Administrator, sale by---Sanction of Court, 
whether necessary — Administration 
pendens, doctrine of, applicability of. 


Section 13 of the Burma Laws Act does not 
authorise the application ‘of the Customary Law 
in*the case of the succession to the estate of any 
person who is not a Hindu, Muhammadan or 
Buddhist. : 


The provisions of the Succession Act do 
mot confer any right to n share in the estate 
of an-intestate on the adopted son of the intes- 
tate, : 


In the case of a claim by an adopted son to 
a share in‘ the estate of an intestate Chinese 
Confucian who is also alleged to be a Buddhist, 
the onus of proof that the deceased intestate 
-was also a Buddhist lies on the adopted son 
-alleging such fact. 


There is nothing in the Succession Act which 
-vequires an administrator to obtain the previous 
sanction. of the Court for the salo of any portion 
of the estate of the deceased. | 


Where a creditor or one of the next-of-kin of 
‘a. deceased institutes an administration suit 
against’ao executor or administrator, the mere 
institution of the suit or the obtaining of a 
‘mere administration decree does not deprive 
the executor or administrator of the general 
power to dispose of assets, unless aud until 
the plaintiff has obtained an ‘order appoint- 
ing a receiver of. the estate or at least an 
injunction restraining the executor or adminis- 
trator from exercising the powers vested in 
‘the executor or administrator. The doctrine 
of lis pendens, therefore, does not apply to a 
‘sale made by an, administrator during the 
pendency of an administration suit. `R Lue LIM 

A Hook v. Saw Man Hons, 2 R. 4; (1924) A. L R. 
(R) 221 729 


-Burmese Buddhist Law—Ex parte , divorce— 
. Parties previously married, 


Where parties to a Burmese Buddhist marriage . 
‘have been previously married, there'is no right 
of divorce at the mere caprice of one party 
against the will of the other party ‘and without 
proof of misconduct or default on the part of the 
other party. f : 


", Semble—-The law. is the same in the case of 
epartics who have not been previously married. 
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Burmese Buddhist Law—-coneld. 


e 
R Ma Huon v. Mauxa Tin Kauk, 1 R, 722; (1924) 
A. L R. (R) 182 ` 705 


> . 
C. |. F. GOntract—Documents_against payment-— 
Property when passes to buyer. 


In the case of a C. I, F. contract, where the seller 
deals with, or claims to retain, the Bill of Lading 
in -order to secure the price, as when he sends 
forward. the Bill of Lading with a Bill of Ex- 
change attached, with directions that the former 


.is not tobe delivered tothe buyer till acceptance 


or payment of the Bill of Exchange, the ap- 
propriation is not absolute, but until acceptance 
of the draft, or payment, or tender of the price, 
is conditional only, and until such acceptance 
or payment, or tender, the property in the goods 
does not pass to the buyer. But when payment 
is made the appropriation which was at first con- 
ditional becomes final and the property in the goods 
passes to the buyer, L Guras Rar-Sacar Mar v. 
NIRBHE Ram-Nacar Mar, 4 L 423; (1924) A, I. R. 

194 


(L) 239 


Cause of action—Contract for sale of goods 
deliverable at Karachi-;Breach of contract—-Suit 
for damages— Jurisdiction. See CIVIL PROCEDURE 
Cope, s. 20 30 


—~—--— Default in payment of instalment-—Limita- 
tion. See LIMITATION Act, Scn. I, Ant.75 848 


—-——, definition of. See CIVIL PROCEDURE CODE, 
O, II, R, 2 338 


—-——, meaning of. See Civit PROCEDURE CODE, 
O. II, pR. 2 755 


——— Sale of goods—Paymeut by Aundis- Over- 
payments, suit to recover—Place of suing. Sec 
Civin PROGEDURE Cove, s. 20 (c) 800 


—--——, when accrues—Test--Time when beyins lu 
TUN. ; 


Ordinarily, limitation runs from the earliest time 
at which an action can be brought and after 
time has commenced to run there may bea re~ 
vival of a right to sue when a previous satisfac- 
tion of the claim is nullified with the result that 
the right to sue which had been suspended is 
‘reanimated, 


Time runs when the cause of action accrues and a 
cause of action accrues when thereisin existence a 
person who can sue and another who can be sued 
and when all the facts have happened which are 
material to be proved to entitle the plaintiff to 
succeed, - 

The cause ef action arises when and only when 
the aggrieved party has the rightto apply.to the 
proper tribunal for relief. 

Consequently the true test to determine when a 
couse of action has.accrued is to ascertain the time 
when the plaintiff could first haye maintained his 
action to a successful result. <C Dwisenpra NARAIN 
Roy v. Josesn Cuanpra Duy, 39 C, L. J. 40; (1924) 
A, I. R. (C) 600 520 
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, when arises—Breach of covenant, 
BREACH OF CONTRACT . 


C. P. Land Revenue Act (Il of 1917), s. 80— 
Settlement parcha—Presumption of correctness. 





See 
165 


A Settlement parcha is not strictly so called a 
Settlement entry but only a rent certificate to 
which no presumption of correctness under section 


` 80 of the C. P. Land Revenue Act of 1917 can apply. 
621. 


N TULARAM v. SumRatr ` 


8.109, scope of—Protected status, effect 
of—Exclusive possession by recorded Thekedar. 


Section 109 of the C. P. Land Revenue Act 
makes the tenure of a protected Thekedar imparti- 
ble but that does not take away the ownership of 
any person who has a share in it nor his right to 
joint possession. $ 


- The grant of a protected status does not make 


any change in the rights of the joint holders of a, 


lease inter se except making the ‘tenure imparti- 
Be when the lease might have been partible 
efore. 


A person who is recorded as a protected Theke- 
dar is not entitled to keep out the other co-sharer 
from the joint possession of ownership of the 
Thekedar rights. N KHEDU SINGH v. BHAGWAN 
SINGH 400 


ss. 169, 220 (n)-—Civil Procedure Code’ 


(Act V of 1908), s. 9-—Jurisdiction of Civil and 
Revenue Courts—Jurisdiction, what determines-~ 
Partition—-Direction to objector to file suit, effect 
of—Suit filed after expiry of six months, 
whether can be entertained—Special procedure, 


effect of. 


The jurisdiction of a Court to entertain and 
decide upon a cause of action depends upon the 
nature of the claim put forward by the plaintiff, 
as his cause of action and the matter involved in 
it does not depend upon what the defendants may 
assert by way of defence. It may turn out at the 
trial that the subject of contest between the 
plaintiff and defendant is not properly represent- 
ed by the form in which the plaintiff has chosen 
to put his claim, but the occurrence of that 


contingency may only render the plaintiff's suit’ 


liable to be dismissed as not proved. It will not 
affect the jurisdiction under which the suit as 
brought by the plaintiff fell, 


The exclusive jurisdiction of Revenue Officers 
under section 220 (n) of the O. P. Land ‘Revenue 
Act is limited only to the matter of “the parti- 
tion or. union of mahals or pattis” and the or- 
dinary jurisdiction of the Qivil Courts in the 
matter of giving a declaration on the question of 
the liability or otherwise of such property to be 
partitioned, is not ousted: Unless the jurisdiction 
is either expressly or impliedly barred by the 


Statute, it must goman with the Civil Court in all- 


civil matters un 


er section 9 of the Civil Procedure 
Code, ; 


INDIAN CASES, 


[1924 
©. P, Land Revenue Act—concld. A 


Where a Statute prescribes a particular remedy 
and lays down a procedure for working out that 
remedy, the rights and privileges of the parties 
must depend upon the result of their following or 
not following up that procedure in the. manner 
laid down by the Statute and it is the duty of each 
party to adopt and follow it up, because it is 
only when the right recognized by the Statute 
is given ‘effect to in the manner provided by the 
Statute, that the decision as regards such right 
can be given by the tribunal contemplated hy 
the Statute and be binding as between the parties. 
This may involve hardship in particular cases 
but that is not a matter for the Courts to con- 
sider, 3 . 

The Statute has fixed the period of six months 
for the filing of a suit directed to be filed under 
section 169 (1) (b) of the C. P. Land Revenue Act, 
and a Civil Court has no jurisdiction to entertain 
such a suit after the expiry of the period fixed by 
the Statute. N LABHUA Saov. UHATAN, 20 N. L i 
145 


Cess Act (IX of 1880), 8,95. See IWIDENGE Act, 
8. 32 412 


Chinese Buddhists — Widow — Succession — 
Chinese Customary Law. 


Under Chinese Customary Law, in cases where 
there are children, a widow takes no share in her 
deceased husband's estate. She has a claim for 
maintenance against the estate, and possibly, in 
certain cases, certain other claims, but the estate 
belongs to the children. R Bon Kwi v. MAYEK Yon, 
2 Bur. L. J. 102; (1923) A. I. R. (R.) 236 244 


Chota Nagpur Tenancy Act (VI of 1908), s. 
177—Rent suit—Jus tertii, plea of-—Procedure, 


Whero in answer to a rent suit the right ofa 
third person to receive rent is pleaded, that third 
person must be made a party to the suit and the 
plea must be decided in his presence. Pat PawaLan 
Garain v. Cxoru Kuna, 2 P.L. Ri 24; (1924) 
A. I. R. (Pat.) 522; 5 P. L. T. 614 601 


City of Bombay Municipal Act (IH of 1888), S. 
296—Street, widening of—Municipality, power 
of, to acquire more land than is necessary—Re- 
coupment. ; 

e 

Where an Act authorises land to be acquired for 
the actual works contemplated bya local authority, 
the latter will be restrained from taking more land 
than is actually necessary for such works. 

Under section 296 of the City of Bombay Munici- 
pal Act, not only has the Municipality power to 
acquire land for the purpose of making or widen- 
ing a street, but it may also acquire, if it seems 
expedient, land outside the regular line of such 
street. The section clearly recognises the principle 
of recoupment. P © KHANDERAO VITHOBA KORE v, 
MUNIOIPAL Corporation or Bospay, (1924) A. I R. 
(P. 0.) 3; 19 L. W., 1; 22 A. L. J. 11; (1924) M. W. N. 
77; 46 M, L.J. 169; 33 M, L. T. 462; 28 C., W, N 
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375; 26 Bom. L. R. 193; 10 O&A. L. R. 121, 2 
P. L. R 108; 39 ©. L. J. 201; 48 B. 185 Tia 


City of Rangoon Municipal Act (VI of 1922), 
s, 80 (2)—Assessment to taxation, basis of— 
Standard rent—Rent actually obtained by tenant 
from sub-tenants—Rateable value, determination 


of. 


In assessing buildings and lands to taxation in 
Rangoon under the City of Rangoon Municipal 
Act, 1922, the Corporation must, in the absence of 
special circumstances, take as its basis the standard 

ent in those cases on which the standard rent has 

een fixed by the Rent Controller. In other cases 
it must fix the rateable value on a consideration of 
allethe surrounding facts any circumstances includ- 
ing the effect that the Rangoon Rent Act has, or 
may have, on the matter. 


It cannot be said in every instance that the 
amount that a tenant is able to obtain from his 
sub-tenants is always to be taken as the rateable 
value; but that amount may be taken into con- 
sideration with all the ‘other facts governing the 
question. In other words, in arriving at a decision, 
as to the amount for which the premises may 
reasonably be expected to let, the Assessor will con- 
sider the rent a tenant can extract from his sub- 
tenants; but this will not be the only matter to be 
considered in arriving at adecision. R MUNIOIPAL 
CORPORATION OF THE City or RANGOON v. THE SURATI 
ao Bazaar Oo., Lip., 1 R. 668; (1924) A. I. Be) 


Civil Procedure Code (Act V of 1908), ss. 2, 
(17) (e), 80—Village Headman, whether public 
oficer—Suit against Village Headman—Notice, 
whether necessary—Report to Deputy Commis- 
sioner, whether notice. 


A Village Headman holds an office by virtues 
of which he is empowered to place or keep persons 
in confinement and has various other powers and 
dygties which constitute hima “public officer” 
within the meaning of sections 2 and 80 of the Code 
of Civil Procedure. 

Section 80 of the Civil Procedure Code is, there- 
fore, applicable toa suit against a Village Head- 
man torecover damages for an act purporting to 
have been done by him in his official capacity. 


e A mere report to the Deputy Commissioner does 
not amount to a notice within the meaning of sec- 
tion 80 of the Civil Procedure Code. R MAUNG 
San Ya v. Mauna News Hra, 2 Bur. L. J. 29; (1923) 
A. I. R. (R.) 250 818 


———— § 9, See C. P. LAND REVENUE AOT, as. 
169, 220 161 


$.11—Erroneous decision on question of 
law, whether res judicata—" Litigating under 
same title,” meaning of—Parties to subsequent 
suit—Title, when must come into existence. 


An erroneous decision on a point of law operates 
e85 res judicata, 


GENERAL INDEX. 
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The title by which the parties to the subsequent 
suit claim must, fos purposes of res judicata be 
subsequent to the commencement of the former 
suit, because transferees prior to the date of such 
suit are not bound by the decision of the suit. 

The words “ between parties or between parties 
under whom they or any of them claim, litigating 
under the same title’ in section 11 of the Civil 
Procedure Code cover a case where the latter liti- 
gant occupies by succession the same position as the 
former litigant. N TULARAM v, SUMRATI 621 


s, 11—Ex parte decision—Res judicata. 


For the application of the rule of res judicata, 
an ex parte decree and a decree made after contest 
stand on the same footing. O Asnarrr LaL v. THe 
Deruty Commissioner, Gonna, 10 O. & A. L R. 553; 
11 O. L. J. 448 660 





— 8, 11—Oral award—Res judicata. 


An arbitration award will bar a subsequent suit 
dealing with the same subject-matter whether the 
award is oral or in writing. R Ma Mya v. Ko Po Sa, 
(1924) A. I. R (R.) 60; 2 Bur. L. J. 163 742 


s. 11—Res judicata between co-defend- 


ants-—Decision of question necessary to give relief 
to plaintiff. 


An adjudication which is necessary to give the 
proper relief to the plaintiff, is res judicata as be- 
tween the co-defendants as well, provided there is a 
conflict of interest between the latter, 


Defendant brought a suit against 
for the determination of his title toa ie ap ae 
a Will, and in that suit it was finally decided by the 
High Court that the parties were entitled to share 
equally in the house. A third party then brought 
a suit to have his rights under the Will determined. 
and the defendant and the plaintiff were both 
impleaded as defendants to the suit. The con- 
struction of the Will was again put in issue and 
it was decided by the High Court that the house 
belonged to the third party and to the plaintiff 
and that the defendant had no share in it. The 
plaintiff then brought the present suit for a 
declaration that the decree of the High Court in 
the second suit was binding on the defendant and 
that he had no share in the house in dispute: 

Held, (1) that the question of the construction of 
the Will was directly and substantially in issue in 
the second suit, and as the decision of that 
question was necessary in that suit in order to 
give the proper relief to the plaintiff, the decision 
was res judicata between the parties to the present 
suit who were co-defendants in the second suit: 

(2) that, therefore, the plaintiff's suit was entitled 
to succeed. A RAM Prasap v, MAHABIR, 22 A.L J 
91; 46 A. 220; (1924) A. L R. (A) 310 ° “803 


8. 11—Res judicata b e 

T A j a between co-defendants, 
IE the relief given to a plaintiff in i 

not require or involve a pama of pee eer 

between. co-detendants, the latter will not be bound 

as between each other by any proceading which 


ki 
x 


love 
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may be -necessary only to the decree which ‘the 
plaintiff obtains. N Jadgsawar Rao v. Gusan Rao 
: : ads 22 


—— s. 11—Suecession, decision as to—Legal 
representative, question of, whether res judicata. 


Where a Hindu 
death is sued by his brother who ‘claims to 
succeéd to the deceased's properties by right of 
survivorship but fails to establish the right, it is 


. pot open to him afterwards in other proceedings 


to object to the widow being’ added as legal 
representative of her husband, M KOTHANDARAMA- 
SWAMI NAIDU v, PAPPAMMAL i 891 





- S. 11~-Unnecessary finding—Res judicata, 
A finding in a judgment cannot operate as res 
judicata if it was not necessary to the relief 
granted by the decree. © OupH Bsnart Lab v. 


Dau Siyon, 100. L. J. 404; (1924) A. 1. R. (O0) 205 


666 





s. 11, Expl Vl—Res judicata—Same 
parties—Public right--Dispute over well-~ 
Municipal Board party to previous litigation- 
Failure to assert in subsequent litigation—Public 

` ight, effect on. . . 


The Municipal Board represents the publie in 
‘disputes, about wells and other things which are 
-vested in them; and any decision hetween the 
Municipal Board and the defendants in a previous 
litigation about such a well, will operate as res 
judicata against the latter, even if the suit is 
brought by ot#er persons and not by the Munici- 
pal Board. The parties are the same-within the 
meaning of ‘Explanation VI to section 11, Civil 
Procedure Code. Any refusal or negligence by 
“the Municipal Board to assert a public right 
does not effect the existence of such a public 
right. A RAM Osann v. Maura Baksi, 21 A. L. J. 
882; 100. & A. L. R. 39; 46 A. 110; (1924) A. IR, 
(A) 178 310 


———— 8.11, Expl. Vi—Res judicata—Swit by 
“reversioner to contest alienation, dismissal of, 


effect of. - 


. . A suit by a reversioner to contest an alienation 
is one brought on behalf of all the reversioners, 
and all the reversioners are bound by the decision 
given in the suit. L Buarat SINGH v. Swart 
MUHAMMAD 484 
m S, 13--Foreign judgment, suit on—-Merits 

of judgment, inquiry into--Submission to foreign 
jurisdiction, effect of—Refusal totapply Indian 
Law, ' 


In a suit in British Indiu on a foreign judg- 
ment, the general rule is that the Court which 
entertains the .suit cannot institute an enquiry 
into ‘the ‘merif§ of „the original action, or the 
propriety,of the, decision. : 

-| A foreign judgment.mugt be enforced by the 


acs 


“INDIAN CASES, 


widow after her husband's 


[gas 
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Court in British India in every case in which 
the judgment-debtor had voluntarily app,eared 
before the foreign Court which passed the “ udg- 
ment. 


: Where a foreign Court has applied the. law of 
limitation in force there, and which is, different 
from the law of limitation. in force in "British 
India, it cannot be said that the foreign Cowit has 
refused to recognize the law of British India’ in 
a case in which such law is applicable; and its 
judgment will be enforceable. A GANGA PRASAD v. 
GANESHI Lat, 21 A. L. J. 880; 10 0. & A. L. R. 
61; (1924) A. I. R. (A) 161; 46 A. 119 332 


~- 8, 20—Contract for sale of goods deliver? 
able at Karachi—Breach of contract---Suit for 
damages~-Cause of action—Jurisdiction, 


TA. contract for sale of wheat, to be delivered at 
a Suture day, was made at Lyallpur and, inter 
alia, provided that the sellers were to despatch 
the same to Keamari (Karachi) at their own risk 
and cost, after the buyers’ agents at Lyallpur had 
passed it, to receive 90 per cent. of their value on 
delivery of the Railway Receipts to the buyer's 
Agents at Lyallpur and the balance after the 
goods had been finally tested and approved by 
the buyers at Karachi, the buyers having the 
right of ‘accepting or rejecting it at Karachi. 
The contract further provided that the sellers had 
an option to send the goods direct to Karachi, 
where they were to be tested and approved 
by the buyers and provided for reference to arbitra- 
tion in case of dispute : 

Held, that as the contract had to be completed 


at Karachi, a part of the cause of action arose at 


Karachi and the Karachi Court had jurisdiction 
to entertain a suit for damages for failure to make 
delivery. 


Per Aston, A. J. C-~“Cause of action” consists 


of every fact which is material to be proved to 


entitle the plaintiff to succeed, every fact which’ 
the defendants would have the right to traverse. 
In a suit for damages for breach of contracg it 
(le, cause of action) consists of the making of 
the contract and of its breach in the place where 


-it ought to be performed. S Koovernyan SUKHA- 


NAND v. Louis Drevrrs & Co, 30 


$.. 20—Sale of goods—Goods despatched 
from one place to qnother—Contract to pay price 
on taking delivery—Breach of contract—Suit for 
damages—-J urisdiction, an: : 


Defendants having ordered the plaintiffs to 


“seid to them at A certain ‘bags of grain the 


plaintifie sent the bags by train and sent the 
Railway Receipt to one © giving ‘notice to the 


“défendants to take délivey of the goods and pay 


the money to S. On defendants’ default, plaint- 
ifs ordered S to sell the goods and these having 


been .sdld at a loss, they brought a suit to 


recover damages in the Small Cause Court at K, 
the place, where they carried on their business : 

Held, that as the delivery of the goods and the 
payment of the prico had to be made at +» | 
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the cause of" action arose wholly at A and the- 
Court at K had no jurisdiction to iry the 
suit. N Ganparsan v. THe Firm’ or BILASRAT, 
(1924) A. I. R. (N.) 18 393: 


s. 20 (c)—Sale of goods--Payment by 

, hundis~—Overpayment, suit to recover---Place of 

_ suing—Cause of action, where arises—Negotia- 
- tion of hundi, meaning of. ` 

Plaintiffs,. a firm, of merchants at Madras, 

carried on business with the defendant firm at 

Calcutta. The Calcutta firm under the orders of 


the Madras firm, sent goods to various places in” 


the Madras Presidency. The arrangement as 


zegards payment was that the money was to be. 


paid either in cash in Calcutta or by  hundis 


drawn by defendants in Calcitta on the plaintiffs’ ` 


firn? in Madras. .The payments were made only 


on the delivery of the Railway Receipts which- 


were to be attached to the hundis and presented 
to plaintifis' firm along with the Ahundis. In a 


suit by the plaintiffs’ firm against the defendant. 


firm instituted in the City Civil Court, Madras, 
for refund of certain overpayments made to the 
dafendant firm, the defendant firm pleaded that 
the Court at Madras had no jurisdiction to enter- 
tain the suit: : s 
- Held, that a part of the cause of action must 
be-held to have arisen in Madras both as regards: 
the payment on the hundis and the presentation 
of Railway Receipts, which was a necessary con- 
dition to be performed before demand for money 
could be made of the -Madras firm, and: the. City- 


Civil Court had, therefore, jurisdiction to enter- - 


tain the suit under section 20 (c) of the Civil 
Procedure Code. > >- i P28 . 
| When a-firm outside Madras draws hundis où 
a firm in Madras which under the contract; the 
Madras firm has to honour and pay when pre- 
sented to them in Madras; the payment cannot be 
considered to be made when the kundi is negotiat- 
ed by the firm outside Madras but only when 
the payment is actually. made by the firm in 
Madras on the hundi. i MB: 
_ Ņegotiation. of the hundi is only a provisional 
method of realising money from persons who 
aré willing to- accept the hundi for a small 
profit and to-take the trouble of presenting the 
hundi to the drawee and recovering the money 
. from him. If the kundi is dishonoured the 
endorsee will, of course, have recourse to the 
dgawer of ‘the hundi who had endorsed it over to 
him, so that the receiving of the money from an 
éndorsee cannot be treated: as- payment. towards 

- the contract. The payment becomes complete, 
only when the buyer actually makes payment on 
tha hundi. M- Ponnuswany Iver v. DAMODAR 
Huxsras, 46 M. L. J.- 82; 19 L. W. 168; (1924) 
M. W. N. 178;-34 M. L. T. 7; 47 M. 403; (1924) A. 
I. R: M.) 464- 800 


Taman ss. 21, 37,38, 39-—Hxesution of decree ` 


. —-Transfer of jurisdiction—Court competent to 

execute decree—Objection to jurisdiction taken 
` tnappedl, whether can be entertained. í 
-. No Court can execute a decree, in which the 
esubject-matter of the suit, or of the application: 


. GENERAL INDER! 
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for execution, is property sittiate entirely outside 

the local limits of its jurisdiction. 

- In all cases, where ‘between the passing of the 

decree and the executing of it, the jurisdiction 

over the. subject-matter of the decree has passed | 
to another Court, the Court passing the decree 

must send it for execution to the Court which 

has territorial. jurisdiction over the subject-matter 

of the decree. Where, however, the judgment- 

debtor fails to take objection to the jurisdiction 

of the Court which passed the decree to execute 
the decree, and the objection is taken for the first 

time in the Appellate Court it should not be 
entertained. 

Semble':—~The provisions of section 21 of the 
Civil Procedure Code are applicable to execution 
proceedings. M MANAVIKARAMAN V.  ANANTHA- > 
NARAYANA AYYAN, 19 L. W. 16; (1924) M. W. N. 
38; 46 M. L. J. 250; (1924) A. I. R. (M.) 457 806 
mmaa S A7—Award proceedings, whether suit 

—-Order in execution—A ppeal, whether competent. 

- For the purposes of section 47, Civil Procedure 
Code, an award must be considered to bea decree 
in a suit andthe award proceedings must be 
deemed to bea suit. Therefore, an appeal would 
lie against an, order under execution although 
that execution was of an award and not of a 
decree in suit. S Doxarp Granam & Co. v. 
Kewanram, 16 8. L. R. 245 ; 477. 


amma amana Ba 47-—-Morigagee decree-holder purchas- 
ing property—Suit for possession of property 
_ purchased—Question relating to satisfaction of 
~ decree—Swity whether barred. 
` Z hypothecated certain’ property to T and M by 
way ofa simple mortgage; subsequently plaintiff 
purchased certain’ property which included a 
portion:of the mortgaged property. T and M 
obtained a decree on foot of ‘their mortgage and 


’ purchased what purported to be hypothecated 
property. in execution: thereof. 


Plaintif was. a 
party both to the suit and the execution pro- 
ceedings. T and M then took possession of a 
certain share on a certain mahal on the authority 
of their sale certificate. Plaintiff, therefore, sued 
for a declaration that only a small share of the 
mahal was mortgaged and that he was: entibled to 
possession, of the remainder : 

Held, that the question whether the mortgagor 
had mortgaged more than he had a right to 
mortgage was a question relating to the execution, 
discharge and satisfaction of the decree, and as 
such could only by determined by the Court 
executing the decree, and that,” therefore, the 
plaintiff's suit was barred by’ section 47 of the 
QGivil Procedure Code. A SADANAND PANDEY v. 
Sucka Tuvam Anman, (1923) A. I R. (A) 115 
Š i 486 
Di §, -4¥—Order rejecting application for 

arrest of judgment-debtor, whether appealable— 
: Judgmeut-debtor unable to pay decretal amount 

—Imprisonment—Order, propriety of. 

“ An order rejecting an application for the arrest 
of a judgment-debtor is one under section 47, 
Givil Procedure Code, and is appealable. 

Where a judgment-debtor has no attachable 


‘property and is unable to pay off the decreta} 
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amount or any portion of it, it would not be 
proper to order his imprisonment. L Lata Das 
vy. MINA 

259 - . 


~ ss, 47, 144~—-Auction-purchaser, whether 
party to-suit—-Restitution, whether can be granted 





‘against. auction-purchaser—Order refusing res- 


titution, whether decree-—-Appeal. ` ' 


cedure Cede cannot be obtained as against a bona 
de auction-purchaser at an auction-sale held by 


a Court which had jurisdiction to hold the same.’ 


A bona fide auction-purchaser is not a party to 
the suit within the meaning of section 47 of the 
Qivil Procedure Code and an order refusing 

_réstitution as against him is not, therefore, a 
decree and is, consequently, not appealable. L 
ASGHARI BEGUM V. IRSHAD-UD-DIN 57 


ss. 47, 144—Sale in execution set aside. 


. Restitution of property—Auction-purchaser, 
position of—Order awarding profits to judgment- 
debtor—-Apreal, whether competent. po 


, An order awarding protits tothe judgment- ` 


debtor as against the euction-purchaser in connec- 
“ion with proceedings for restitution of property 
which had been sold by auction but owing tothe 
auction-sale being set aside was ordered to bere- 
delivered into the possession of the judgment- 
debtor from that of the auction-purchaser to whom 
jt was in the meantime ‘delivered, is an appeal- 
able order. : i 

- For the purposes of section 47 of the Civil Pre- 
cedure Code, an auction-purchaser is the representa- 
tive of the decree-holder. N SUNDERBAL v. SHRI- 
KRISHAN RAMDHAN, 20 N. L. R. 170 636. 


a $, 47, O. XXI, r. 2—Execùtion of decree 
Adjustment not certified—--Suit for declaration 
' that decree has been satisfied, maintainability of, 


“A suit for a declaration that a decree has been. 


. ‘satisfied and should not consequently be executed 
against the judgment-debtor is maintainable, and 
section 47 of the ‘Civil Procedure Code does not 
operate as a bar to such a suit. 

Although O. XXI, r. 2 of the Civil Procedure 
Code specifically enacts that an uncertified -adjust- 
ment of a decree cannot be recognised by any 
Court executing the decree, it is implied that it 
may be recognised as such by a Court trying the 
matter as a regular suit. l BISHEN SINGH v. 
Mauinpar SINGH 125 


e S. 47, O. XXI, r. 16—-Haecution applica- 
tion—Dismissal—Appeal—-Assignment of decree 

` Application for execution not made—Determi- 
nation of question of assignment suo motu-~ 
Absence of jormal application, efrect of, 

t Aù order dismissing an application for execu- 


tion ot a decree adversely añects the rights of the. 


decree-holder against the judgment-debtor and 


consequently comes within the purview of section - 


47, Civil Procedure Code, and is appealable. 

Tf an assignee of a decree does not make an 
application for the execution of the decree, it is 
not the duty ofsa Court suo motu to determine 
the validity ot the assignment and to make the 
„assignee a party to the decree, ; 


INDIAN CASES. ~ 
Mat, 4 L..L. 3. 266; (1922) A. I. R. (L.)- 
: ` 551 


Restitution under section 144 of the Civil Pro-' 


. 207; (1924) A. I. R. (MJ) 466 
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Where an assignee intends to make'an applica- 
tion ander O. XXI, r. 16, Civil Procedure Code, 
and avail himself of the rights conferred by the 
deed of assignment, the omission of a formal 
application is a mere irregularity ‘and need not, 
prevent a Court from determining a question 
which arises between the assignee and the decree- 
holder and which the former wants to be deter- 
mined in execution proceedings. L Harpirra v. 
ane Mar, 4 L. L. J. 259; (1922) A. I. R. ae 


———— SS. 48, 100, 102, 115. See LIMITATION 
Act, Son. I, Arts. 181, 182 605 


8.50 (2)-—Legal representative of deceas® ` 
ed judgment-debtor, when personally liable— 
Burden of proof. ee 


š e 

‘To justify an order under section 52. (2) of the. 
Code of Civil Procedure making the legal re- 
presentative of a deceased judgment-debtor person- 
ally liable, it must be shown by the perscn 
applying for execution that the legal representa- 
tive has received sufficient property to cover the 
decree debt and the latter must fail to show that, 
the amount that has come into his hands has 
been duly disposed of. ANGAVALATHAMMAL V. 
JANKI AMMAL, 19 L. W. 119; (1924) M. Ma 


-———— 8. 92, applicability of. See MUHAMMADAN 
` Law—Wagf | 120 


————. 8, 92--Sanction granted for particular 
Prd reliefs claimed in suit—Proce- 
ure. 

Where a suit, filed under section 92 of the 
Civil Procedure Code, includes reliefs for which 
sanction has been refused by the Collector, the 
whole suit is not liable to be dismissed, and that 
portion of the suit which is covered by the 
sanction of the Collector should be heard and 
decided on the merits. B Saxuaram BALWANT 
Pesawg- v. Laxman TRIMBAK PURANDARE, (1923) A, 
I. R. (B.) 428. . 200 


8. 92—Suit for declaration of waqt and 
` injunction against those interested—Subsequent 
addition of co-defendants—Fresh sanction, whe- 
ther necessary. as 
After obtaining the necessary sanction under 
section 92 of the Civil Procedure Code, plaintiffs 
sued for a declaration that certain property was 
wagf and for the framing of a scheme for the 
better management of the property. The two 
defendants contended that the property originally . 
belonged to their father and on his death it 
became the absolute property of themselves and 
other heirs, thereupon the plaintiff applied for 
amendment of the plaint and the names of eight 
more defendants were added. No fresh sanction 
of the Collector was obtained prior to the amend- 
ment: j 
Held,. that inasmuch as the sanction already 
given by the Collector substantially authorised 
the plaintiffs to sue for a declaration that certain 
immoveable property was wagf and for an injunc- 
tion against all that claimed .an interest therein, 


Vol. 79] | 
Civil Procedure Code—1908—contd. 


the mere absence of some of those interested in 
the property did not invalidate. the sanction 
already given or necessitate a fresh sanction for 
bringing the interested parties on the record as 
co-defendants. BAGHAL SHAH v. Juma SHAM, 
(1923) A. I. R. (5.) 35; 16S. L. R. 221 539 


——— ss. 96 (3), 141, applicability of— 
„Execution “of decree--Compromise, order passed 
on—-Appeal, whether lies. 


Section 96 (3) of the Civil Procedure Code is 
restricted to suits only and cannot be extended 
to execution proceedings. 

Section 141 of the Civil Procedure Code is 
comfined entirely to proceedings in original suits 
and does not regulate.appeals from orders in 
execution prozeedings. Pat LACHHMAN Lat v, 
PADARATH SINGH, 4 P L. T. 735; (1924) A. 1, 
R. (Pat) 346 . : 594 


s. 100—Appeal, second—Custom, question 
of-—High Court, power of. 


It is always open to the High Court in second 
appeal to see whether an opinion on custom 
which has been pronounced by the lower Courts 
was or was not based on sufficient evidence. A 
ALI HUSAIN v. Syep MAZAHIR HUSAIN, (1924) A. I. R. 
(A) 477 , 134 


8, 102, See Aara TENANGY Act, 8. 57 
- 599 





of---Appeal, second, competency of. 

A suit to enforce an award, is in essence a suit 
for specific performance of a contract, and is not 
of a small cause nature, consequently, a second 
appeal is competent in the case of such a suit. 


R Ma Hra Gyr v. Maune Serk Po, I R. ae 


(1924) A. L R. (R) 192 ; 718 


m S$. 104—Arbitration Act (IX of 1899), s. 
1h—Order setting aside award—Appeal, whether 
competent. $ 
No .appeal lies against an order under the 

Arbitration Act, setting aside an award. § G. P. 

GUNNIS AND Oo., Lrp. v. AMANMAL TuLSIDAS, 17 

S. L. R. 133; (1924) A. I. R. (S.) 75 920 


——— s. 105—0rder setting aside decree-— 
Appeal from final decree—Order, whether can 
be questioned, 


In the absence of an error, defect or irregularity 


affecting the decision of the case, an order of the 
Trial Court setting aside a decree on the ground 
that the defendant who was treated as a minor 
was really not a minor, cannot be questioned in 
an appeal from the final decree passed in the suit. 
A OHAUBE Benak Rao v. Putraiy SINGH 69 


s. 109—Appeal to Privy Council 

Appeal to High Court dismissed for defauli— 

Restoration, application for, rejection of —Order, 
. whether decree or final order. 

An order of a High Court rejecting an appli- 
cation for restoration of an appeal dismissed for 
default is not appealable to His Majesty in Council 
uasmuch as it is not a decree or final order, nor 
e:it dn order passed in the exercise of Original 
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Civil Jurisdiction of the High Court. R Marye 
Saw Myang v. Me Seis, 2 Bur. L. J. 294; (1924) 
A. I. R. (R.) 208 : 504 


8. 109—Decree-holder’s application for 
personal decree—Order, whether final—Appeal 
to His Majesty in Council, whether competent. 
An order of the High Court deciding that a 

decree-holder’s application under O. XXXIV, r. 6 
of the Civil Procedure Code for the preparation 
of a personal decree against the judgment-debtor 
is not time-barred, is a final order within the 
meaning of section 109, Civil Procedure Code, 
inasmuch as it goes to the very foundation of the 
matter in dispute, and leave to appeal to His 
Majesty in Council against such order should be 
given. A SANTI Lan v. Ray NARAIN, 21 A. L. J, 
686; 9 O. & A. L. R. 832; 45 A. 741; (1924) A. T. 
R. (A) 119 87 


m 5, 109 (a)—Letiers Patent (Bom), el. 39 
~-Order remanding case for fresh decision, whe- 
. ther final order—Leave to appeal to Privy 
Council, whether can be granted. ` 7 
An order passed by the High Court on a Civil 
Extraordinary Application by which the decree of 
the Trial Court is set aside and the case is sent 
back to that Court for passing a fresh decree 
cannot be said to be a “final order” within the 
meaning of section 109 (a) of the Civil Procedure 
Code or, a “final judgment” within the meaning 
of clause 39 of the Letters Patent (Bombay) as it 
does not finally dispose of the SEA of the 
parties, and leave cannot, therefore, be granted 
to appeal to His Majesty in Council against such 
order. B Suriniwas LAXMIPATI Rao v, HANMANT 
Surintwas DESHPANDE, (1923) A. I. R. (B) 39 
210 


s. 110—Application for leave to appeal 
to Privy Council—-Construction of document—~ 
Substantial question of law of general interest. 
The question in dispute was whether on the 

terms of a document executed by the plaintiff 


. transferring certain property to the predecessor- 


in-interest of the defendant, the transaction that 
was entered into was an out and out sale with 
liberty to re-acquire the property or whether it 
wasa mortgage. The High Court confirmed the 
decision, of the lower Appellate Court that the 
real transaction between the parties was an out 
and out 'sale coupled with a bargain for re-con- 
veyance. The plaintiff then applied for leave to 
appeal to His Majesty in Council : . 
Held, that as no substantial question of law of 
general interest was involved leave for appeal 
coud not be given. A BISJAMBHAR NATH v. 
MUHAMMAD ABAIDULLAH, 46 A, 227; (1924) A. I. R. 
(A) 559 _ 213 
m § 1145. See Lerrers Parenr (Map.), cx. 
16 372 
m Sa 115— Jurisdiction, order deciding ques- 
tion of—Revision, whether lies—'Case, meaning 
of. 5 
The word ‘case’ in section 1]5 of the civil 
Procedure Code must be understood in its broads 
est and most ordinary sense, 


e 


1076: 
Civil Procedure Code--1908—contd.. 
2 


-The High Court has‘ jurisdiction to revise an 
erroneoús order holding that the Court has 
jurisdiction to try a suit. N-S4EOPRATAP SHRINIWAS 
v, SUKHDEO KANHAIYALAL - 168 


s. 115---Onus misplaced—-Finding of fact 
—Revision. 
-A consideration of the evidence from a wrong 
point of view owing to the’ onus of proof having 


` 


ENDIAN. CASES. 


been wrongly placed makes the finding liable to be . 


set aside in revision. N Mutouanp v. G. L P. Ry, 
Co., BOMBAY : 


602° 


s. 115---Small Cause Court, judgment of ' 


—Limitation, question of—Revision. 


` The. judgment of a Small Cause Court is. liable, 


to be upset on a question of limitation in revi- 
sion. O MOHANYA v. Panna Lat, 100. & A. L. R. 


534; -11 0. L. J. 513 B43 


—+——— ss. 115,. 151, 152-—Deeree not in con- 
formity with judgment—Application for amend- 
“ment—-Proper remedy—-Court, inherent power.of 
—Order refusing amendment—Revision—High 
Court, whether will interfere. 


Where the decree is not in conformity with the 
judgment, an application for review of the judg- 
ment is not the only remedy. Sections 151 and 
152 of the Code of Civil Procedure give the Court 


- ample jurisdiction to correct mistakes, to pass 


such orders in the exercise of the inherent power 
vested in the Court as may be necessary for the 
ends of justice, or to prevent abuse of the process 
of the Court. : ; 

The inherent power of the Court. vested in it 
‘py its own constitution is not limited to sections 


` J51 and 152 of the Civil Procedure Code. 


An. order dismissing an application under 
sections 151. and 152, Civil Procedure Code, 
amounts to a refusal on the part of thé Court to 
exercige jurisdiction vested in it by law and the 
High Court can set it aside in revision under 


section 115, Civil Procedure Code. C Kanrr-up- 
Din Moxpor v. Entay MONDOL 586 


———— ss.’ 115, 151, O. ALI, r 33-~--Plaintiff; 
. failure of, to produce evidence--Suit dismissed 

_-Remand directing Court to take fresh evidence 
. — Decree not set aside—Appeal against order af 
‘remand, whether competent-~Revision, 


` Plaintiff having failed to produce his witnesses 
his suit was dismissed. On appeal the Court 
remanded ‘the. case for taking. any evidence 
which may be offered by the plaintiff, but did not 
get aside the First Court's decree. The defendant 
filed a second appeal against this order: | 

` Held, (1) that the lower Appellate Court's order 
must be taken to have been made under its 
inherent powers, as given under section 151 and 
O.. XLI, r. 33, Civil Procedure Coda, and inasmuch 
as the decree of the Court of first instance was 
not set aside, no appeal lay ; ee 
- (2) that there was, however, a vight fo apply 
for revision aud the momorandum of appeal 
could be treated as an application under section 
115 of the Civig Procedure Code. R Asuror ALI 
o. Manomun Mornen, 1 R. 656, (1924) A. I, R. (R) 
177 : 482 


` 


ULIA 
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e 
ps 8,115, O. VI, r. 17—-Amendment of plaint 
~-Interlocutory order—Revision--General rule. 

Order VI, r. 17, Civil Procedure Code, gives 
the Court great powers to permit either party. to: 
alter or amend his pleadings at any stage of the 
proceedings :and the matter of amendment is 
within the discretion of the Presiding Judge. 

An order ‘allowing an amendment: of* plaint is 
not, therefore, open to revision under section 115 
of the Civil Procedure Code.. ae 

It is not usual to interfere in revision with 
interlocutory orders, because though there may be 
no immediate appeal against such orders, a.remedy 
is ‘supplied by section 105, Civil Procedure Code, 
which provides that such orders may be made ea 
ground of objection in the appeal against the final 
decree. N. Anwar Kuan w. YAKUBKHAN 911 


nn S 115,0. IX, 12, O. XVI, rr, 3, 
-0.- XLVII, r. 1—Process-fees, date for payment 

of--Court, duty of, to fix date--Default—Discre- 

tion of Court —Revision, interference in. | 

The Civil Procedure Code contemplates that 
the Court shall fix a time witbin which process- 
fees for summoning a defendant shall be paid, 
and that the suit may be.dismissed if payment 
is not made accordingly. There is, therefore, a 
duty, cast on the Court to fix the time - within 
which process-fees must be paid, and if default 


“in payment of process-fees is due to the omission 


of the Court to fix a time fot “payment, the 
suit should not be dismissed for non-payment of 
process-fees. oo 

The provisions of O. XVII of the Civil Proce- 
dure Code should be liberdlly construed, par- 
ticularly as there .is a latitude given to the Trial- 
Court to make any such order as. it thinks fit, in 
lieu of an order of dismissal. 

, There are cases in which justice requires 
interference in revision even when another remedy 
is open to the aggrieyed “party; much more is 
such interference necessary and justifiable when 
another remedy is barred. N AYODHYAPRASAD v, 
SECRETARY OF STATE 123 


mann Ba 115, O XXI, r. 89, scope of ~A ppljca- 
tion to set aside auction sale--Interest of 
applicant not disclosed—Dismissal of applica- 
tion, whether justified —Revision—-Other remedy 
* apen--High Court, powers of. a 
The plain meaning of the wording of r. 89 of 
0.. XXI, of Civil Procedure Codé is that the 
right to apply to have the sale set aside’ on 
making n deposit is exerciseable’ by a pers8n, 
who has acquired an interest in the property 
before the date of sale. The rule does not say 
that no such application shall be entertained 
unless it discloses the nature of the - interest 
which entitles the applicant to make the appli- 
cation. If the-.application, therefore, omits -to 
disclose the interest, it is not such. an omission 
as could prevent the Court from calling upon 
the applicant to dieclose facts on which: he bases 
his right to apply. a é f 
> Though section 115 of the Civil Procedure Code. 
prohibits revision in cases in which an appeal 
lies, and revisions should not be granted ordi» 
narily where some other remedy has been provided, 


Vel, 79]. 
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still,-as the éxercise of the power of revision is 
discretionary, it must be adapted to the circum- 


stances of each particular case. There are cases 
in which justice requirés interference in revision 


even though another remedy is open to an - 


aggrieved party. N VITHAL SINGH V. AGARCHAND 
3 903 


8. 115, O. XXIH, r: 1—Withdrawal of 
suit—Cause of action substantiated—Formal 
defect—Other sufficient grounds, meaning of— 
Jurisdiction, absence of-—-Erroneous withdrawal 
of suit—Material irreqularity—Revision. 


~ Section 115 of the Civil Procedure Code applies 
tg jurisdiction alone, the irregular exercise or non- 
exercise of it or illegal assumption of it. 

An order purporting to he made under O. XXIII, 
r. 1 pf the Civil Procedure Code in utter disregard 
of the procedure laid down therein is an order 
passed with material irregularity and is. open to 
revision, . : 

"A suit’ which must fail by reason of- the cause 
‘of action on which it ‘is founded not being 
substantiated by evidence cannot be said -to fail 
by réason of some formal defect within the mèan- 
ing of sub-clause (a) of clause (2) of r. 1 of O. 
XXIII, ‘of the Civil Procedure Code. ` 

A plea of jurisdiction. raised in defence to a 
suit has no relaticn' whatsoever to the frame of 
‘the suit. Consequently ‘a suit instituted in a 
Court which has no., jurisdiction to entertain it 
. does ‘not’ fail by reason of any formal defect in 

it geen Ih; 

. The- expression “other sufficient grounds” used 
in clause (b) of sub-rule (2) of r. 1 of O. KINI of 
‘the Civil. Procedure Codè does not cover any 
ground wholly dissimilar to some formal defect. 

O Mtuammap Egaz RASUL Kwan v. Muara 

. Husarn, 10 O. & A. L. R, 685 1033 


- $. 115, O. KAMI, r1- Withdrawal of 
suit—Legal defects alleged-by defendant, whether 
suficient—Formal defect-Judrcial discretion--- 
Revision. 3 
In order to give a Court jurisdiction to act 

‘under O. XXII, 1. 1 of the Civil Procedure 

Code it ‘is not sufficient that the defendant 

“should ‘allege legal defects hut the Court must 





~he satisfied either from the plaintiff's admission | 


‘or otherwise that there really is some formal 
defect which must lead to the failure of the suit 
or. some other sufficient cause, within the meaning 
-ofthe rule: : : 

‘Failure on the part of a -Court to exercise 
judicial discretion in allowing withdrawal of a 
suit with liberty to bring a fresh suit may be 
, made the subject of revision. O Raarnpra PURI 
-v. Beni Manno, 10 O. & A. L. R. 823; 11 O. L. J. 
35l i ; 1031 


——— s. 115, 0. XXXII, 1.5 (4)—Application 
for leaveto sue in forma pauperis, dismissal of 
—-Revision, whether lies. 

‘Where a Court finds upon the materials placed 
before it that an ‘applicant for leave to sue as a 
pauper is not unable to pay the Court-fees die 

- from him, the High Court will not ‘interfere with 

s 


GENERAL INDEX, 
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if . ous ipa @ wy 
“the order in revision. Pat UMAR BAHADUR 2, 


t 


‘for such an appeal. 
Prasan, 22 A. L. J. 427; 46 A. 538 


Kuasa MOHAMAD Karım Nawas, (1923) Pat. 287; 
2 P. L. R. 276; 5 P. Iy T. 696 56 


——_—: s. 115, Sch. ||, paras. 15, 16—Arbitra- 
tion—Award—Objection—Appeal, whether Lies- + 
Revision. ’ i - 
The effect of the introduction of the words “or 

being otherwise invalid? in paragraph 15 of 

Schedule H to the Civil Procedure Code, is that 

any objection tothe award on`the ground that it is 

not an award or on the ground of its invalidity 
should be made at ihs time when the award is 
filed. - 

If such an objection is not taken then, or is taken 
and is disallowed, it is not open to the party 
objecting, to re-agitate the matter by way of 
appeal against the decree. B MAHOMED -VALLI 


Asmat v. VALLI ASMAL, 26 Bom. L. R. 171; (1924) 
ALL R. (B.) 324 ; 723 
——— s, 141, 0. Vi, t 14. See BENGAN 

Tenancy Act, ss. 105, 107 5 


———— s, 141, O. VI, e. 14—-Signing and veri- 
-| fication. 

There is no rule that a person named as a 
co-plaintiffis not‘to be treated as a plaintiff unless 
he himself signs and verifies the plaint. Pat 
Hazari Lan Sanu v, Amprea Cir, (1923) Pat. 273; 
(1924) ALT. R. (Pat) 104; 3 Pat. 67; 2 P. L. R. 
169; 5 P. L. T. 591 5 
———— s. 141, O. IX, applicability of. 

Order IX of the Codo of Civil Procedure is 
not applicable to applications arising out ot 
execution proceedings. 

The óbjections that are made under O. XXT of 
the Civil Procedure Code to the execution of a 
decree, though numbered separately and treated 
as separate misċellaneous cases, are virtually 
proceedings in execution and hence section 141, 
Civil Procedure Code, is not applicable to them, 


-© NARENDRA Natu o. RAKHAL Das 351 
——— s. 141, O. IX, r 18, O. XLII, re 1- - 
Ex parte decree, application to set aside- - 


Dismissal for default -Second application to 
restore first application, dismissal of- Appeal, 
whether competent. 


An appeal lies from an order refusing to set 


“aside an ea parte decree, but the Code of Civil 
‘Procedure does not provide an appeal from 


an 
order dismissing an application for restoration of 
an application to set aside an ea parte decree, 
Nor can a right of appeal be claimed by virtue 
of section 141 of the Code of Civil Procedure, 
when O. XLIII of the Code makes no provision 
c A HANDRA Sanal v. DURGA 
323 


—— ss. 144, 151—Wrongful appointment of 
. Receiver—Restitution—Inherent power of Court. 

When a plaintiff cbtains- the appointment of a 
Receiver in respoct of the property of several 
defendants, one of whom is subsequently dismiss- 
ed from the suit as having been wrongly joined, 
although restitution in respect of the Receiver’s 
commission and other expendéiure incurred, 
cannot be granted under section 144 of the Civil 
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Procedure Gode, the order’ passed not ‘being a_ 


decree, yet the Court should allow restitution in 
such a case under its inherent powers. The fact 
‘that the Receivership has Ween to the applicant's 
‘advantage.is no ground for not granting resti- 
tution ‘in view of the possession of the 
Receiver having been wrongful ab initio. R 
NAIKWARA v. Ma Aye Byu, 1 R. 770; (1924) A, I. 
R. (R.) 181 < 724, 


‘——— s. 151, applicability of See - DECREE, 
COMPROMISE 685 


s. 151, scope of—Application beyond 
time, admission of—Inherent power of Court, 

_ Section 151 of the Civil Procedure Code is not 
intended to override the express provisions of the 
law. On the other hand it is intended for cases 
for which the strict letter of the law provides no 
‘yemedy, |. 
` Where the law provides a period of, limitation 
for a particular class of applications, the Court 
‘cannot admit them beyond time by applying 
‘section 151 of the Civil Procedure Code. A Tora 
Ram v. Panna Lav, 22, A. L. J. 583; 46 Bae 


-——— 8, 151, O. XX, r. 3, O. XXI, r. 53 (6) 
—Judgment signed-—Alteration of order—Court, 
inherent power of. - h i ; 

_ ‘The Court has, in view of O. XX, r. 3 of the 

Civil Procedure Code no inherent power to re-call 

an order signed by it except under section 152 of 

the Code or on review. 
' There is no inherent power in the Court to do 
anything which is expressly prohibited by ‘the 
_ Civil Procedure Code. Pat RAMOHARUN Sinan v. 
JANG BAHADUR SINGH 900 


———— 5, 151, O. XXI, r. T0O0—Bzecution of 
decree~—Dispossession—-A pplication, dismissal of, 
for default—Restoration—Inherent power of 
Court. 

An application under O. XXI, 

Civil Procedure Code must be entertained and 

‘ disposed of according to law. < 
Where the order passed on such an application 
was, “Petitioner absent. File:” a 3 
` Held, that the order was not legal and the 
petitioner was èntitled to have the application 
properly registered and disposed of and thdt the 
application could not be treated as having been 
, dismissed in default and no question of restoration 

arose. f 
A Court has ample jurisdiction under section 

151 of the Civil Procedure Code to restore an 


‘application under O. XXI, r. 100 of the Code . 


-which has been dismissed in default, Pat 
THAKUR Prasad Lau v. SUKHLAL SINGH, 5 P. L. T: 
567 8 _ 598 
: O. |, rr. 2, 10—Security for costs— 

Transfer of one of several platntiffs to category 

of defendants—Future ‘costs—Court, inherent 

power of. j 

In the absence of special circumstances the 
mere fact that one of the plaintiffs is transferred 
to the category of defendants does not entitle the 

- . defendants to®call upon the co-plaintiff to furnish 


INDIAN CASES, 


r. 100- of the - 


.Boonpu v. Morr Crann, (1923) A. L R. (he B5 


{1924 
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security for future costs. It is really a case bf 
amendment and costs in such cases are allowed 
up to the date of amendment. 

Per Cuming, J.—It is very doubtful if the 
inherent power of the Court can be called in aid 
in such a case. C BHAIRABENDRA Narain DEB v. 


Upar Narain Des, 50 O. 853; (1924) A. IR. (0) 
251 - 298 


y = 0, |, r. 10—-Limitation Act (IX of 1908), 


ss. 19,~22—-Suit by one of joint promissees, main- 

tainability .of-——-Non-joinder of parties—Subse- 

quent joinder by order of Court—Limitation ~- 

Acknowledgment, essentials of. 

It is not competent to one only of the part- . 
ners of a firm or to one of the joint promissees 
to maintain a suit in respect of a cause of action 
which has accrued to all jointly. : 

. A Court may, under O. I, r. 10 of the Code 
of Civil Procedure, add a party necessary. ° to a 
suit, although it ‘may be obliged by section 
22 of the Limitation Act to dismiss the suit 
after such party has been added. That section . 
applies though a party is joined by an order of 

the Court. : 

- An acknowledgment under section 19 of the 

Limitation Act, must be a conscious admission 

of an existing liability in respect of the pro- 

perty or right which is claimed in the suit and 

must show an existing jural relationship be- 

tween the parties at the time when the admis- 

sion was made. If an acknowledgment is not 

express it may be by implication but the im- 
plication ‘must be a necessary implication so that 

the acknowledgment is clear and unequivocal, 

S RALLIARAM SHewaRaM v. BoDHURAM ang TT 


O. |, r. 10-—Plaint presented in name 
of minor—Death of minor before suit—Neat 
friend, whether can continue suit as repre- 
sentative. a 
A plaint was presented on behalf of a minor 

by his mother as his next friend, and it after- 
wards turned out that the minor had died long 


‘before the presentation of the plaint: 


Held, that.the minor's mother could not be 
allowed to be substituted as ‘plaintiff in the ` 
minor's place and to continue the suit. L 


; 84 

O. Il, r. 2—Cause ` of detion, definition 
of —Muhammadan lady leaving husband, sister 
and. daughters as heirs—Suit by sister fow re- 

- covery of her share of inheritance—Subsequent 


suit by sister for her daughter's share of dower, 
whether barred. f 





The words ‘cause of‘action’ include êvery fact 
which it would be necessary for the plaintiff 
to prove if traversed by the defendant in 
order to support his right to the judgment of : 
the Court. a ; 

One Musammat <A died leaving as her heirs 
under Muhammadan Law her sister Q her hus- 
band A Rand her minor daughter K F. On 
10th November 1914, Q brought a suit against 
A R and KF for recovery of possession of 


“432; 46 A. 542 
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her share in the zemindarit property left by A, 


alleging that A R had taken illegal possession 
of the whole of the property of the deceased and 
purported to do so in the name and in the 
interest of his minor daughter K F. On the 
30th January 1917, Q brought another suit 
against the same defendants for recovery of her 
share and that of K F in the dower debt due 
by A R to the estate of the deceased: 

Held, that as the cause of action was different 
in the second suit it was not barred under the 
provisions of O. II, r. 2, Civil Procedure Code. 
A ABDUR RASHID V.’ QUDRATUNNISSA, 22 A. L. J. 


O. ||, r. 2—Suit for possession of por- 
tion of mortgaged property, whether main- 
tainable, | 
A mortgagee is not bound to sue for posses- 

siop of the entire mortgaged property and a suit 
by him for ‘possession of a portion of the mort- 
gaged property is maintainable if he thinks that 
portion to be sufficient security for his money. 
JL Raayo v. Dwarka Das, 10 P. W. R. 1923 687 


—— O. Il, r. 2—Transactions, series of-— 
Goods, delivery of, at different times—Separate 


suits—Single cause of action—Burden of proof— 


. “Cause of action,” meaning of. g 
Where there is a series of transactions between 
‘the parties in which goods have been delivered 
at different times under separate vouchers, each 
delivery is prima facie a separate transaction 
and constitutes a separate cause of action, unless 
‘there is oither a contract or a course of dealings 
from which an implied contract might be in- 
ferred that the entire series at a particular time 


_ or for a specified period should be treated as a 


single cause of action for the purposes of O. I, 
r. 2 of the Civil Procedure Code. The question 
whether there is such a contract is one of fact 
and the onus would lie on the defendant plead- 
ing O. II, r. 2. of the Civil Procedure Code in 
‘bar of separate suits in respect of the transactions 
to prove the contract. 

If goods are delivered under 


c a single con- 
tract, the parties may 


stipulate that each 


dglivery shall be deemed to “be a separate’ 


contract. 

The meaning of the expression “cause of ac- 
tion” as used in O, II, r,2 of the Civil Pro- 
` cedure Code should be gathered from that rule 
and the authorities on that rule and it should 


“not be assumed that the expression has the 


same meaning in that rule as it has either in 
Bnglish decisions or in decisions on questions 
relating to the law of limitation. R” AnmED 
SAHIB AND Co. v. Partin  MAHOMED ROWTHER, 1 
R. 694; 2 Bur. L. J. 169; (1924) A. I. R. (R) 145 
‘ 755 
—— 0. H, r. 6, applicability of. 

O. Il, r. 6 of the Civil Procedure -Code 
does not apply to suits for rent under the 


Tenancy Act. A Hira Lan v, Hort Lal, 22 A. L. 
J, 459. 560 


——— O. I, 44, Sch. ||, rr 1,16 (2)-— 
| Arbitration—A ward—A ppeal, whether lies—Re- 


338, 
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-ther the reference was valid or invalid. 


‘had authority 
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ference, validity of, whether can be questioned - 
Parties interested, failure of, to join, effect of 

` —Pleader, whether can make reference—Ratifi- 
cation, ejfect of. e 


A réstrictive provision like the one con- 
tained in paragraph 16 (2) of Schedule II 
to the Qivil Procedure Code must be strictly 
construed, 

The Legislature must be taken to have con- 
templated that the decree in respect of which 
paragraph 16 (2) of the Second Schedule to the 
Civil Procedure Code provides that there shall be 
no appeal, must be one which has heen passed 
after a substantial compliance with the preceding 
provisions of the Schedule. 


_ In a case where the validity of a reference to 
arbitration is attacked, the Court, in order to 
determine whether an appeal lies against the 
decree passed on the award, must decide whe- 
lf it 
was valid, the decree will be a decree under the 
Second Schedule and no appeal will lie there- 
from if it is passed in’ terms of the award. If 
the reference is not valid, the decree will not 
be a decree under the Second Schedule and will 
be open to appeal like any other decree not com- 
ing under the Schedule. 


Where all the parties interested in a matter 
‘do not apply for a reference to arbitration, 
and an order of reference is made, the order is 
illegal and if an award is made on such refer- 
ence, the award will also be illegal. 

In order to decide whether a reference to arbi- 
tration made by a Pleader on behalf of a party 
was competent or not, the first question which 
the Court must consider is whether the Pleader 
to make the . reference, and 
this necessitates examination of the terms of the 
poner-of-attorney given to the Pleader. 

A Pleader has no authority to apply for mak- 
ing a reference to arbitration unless his vakealat- 
nama is so worded as to give him that authority 
specifically. | 

No amount of ratification can raise an act 
which is void ab iniiio to the level of a valid 
one. N Hussainsyar Buora v. BANSILAL 48 


m OLIV, r, 1—Presentation of plaint— 
Presentation to Judge outside office hours and 
away from Court, validity of. 


There is nothing in r. 1 of O. IV of the Civil 
Procedure Code’ to show that the presentation 
of a plaint must be within office hours, or must 
be to the officer appointed at the Court ‘or at 
any particular place, and there is no reason why, 
if a Judge so chooses, he should not constitute 
himselfthe officer to receive a particular plaint at 
any place that he chooses. . 

Where, therefore, a Judge accepts a plaint out- 
side office hours away from the’ Court, the 
suit must be deemed to haye been institut- 
ed on the day on which the plaint is so ac- 
cepted. 


A Judge is not, however, bound to accept a 


‘plaint in such a manner, andeit is within his 
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discretion to refuse to doso, “Mi SATTAYA PADAYACHI 
am. BOUNDRATHATCHI, 46 M. L, J. 78; (1924) M. W. 
N. 162; 19 L,, W. 468; 47 M. 312; (1924) A. I. R. 
(M.)- 448 . 1017 
= - O..VI, r. 17, O. XXII, r. 4—Partition, 

suit for—Preliminary decree—Death of defend- 

ant—Claim ` by survivorship--Amendment of 

plaint, whether can be allowed—Application to 
+ implead legal representatives. 


| Plaintiff sued her sister for possession by parti- 
tion of a-moiety of a certain property alleged to 
be stridhanam property of their mother. After a 
preliminary decree was passed recognising the 
plaintiff's right to half .the property the de- 
fendant died and the plaintif made two 
applications, one for impleading the legal re- 
‘presentatives of the deceased and the-second for 
an amendment of the plaint so as to enable her 





to get the other half on the ground of survivor-, 


ship: a 
z Held, (1) that as the plaintiff's right to a 
half ‘share .in the property had been finally 
established, the death of the defendant was 
not .sufficient to deprive her of her original 
cause of action and the legal representatives 
of ‘the deceased could be. brought on the 
record ; i h 

(2) that the amendment of the plaint could 
mot be allowed inasmuch as it sought to intro- 
-duce `a new cause of action: which was not 
‘available for the plaintiff when the original 
plaint was presented. M [LAKSHMI AMMAL V. 


“ALAMELU AMMAL, (1923) M. W. N. 839; 18 L.W. 


(1924) A. L R. (M) 309 
325 


——— 0. VII, r. 5—Plàint not showing defend- 
-ant's interest. 

A plaint which does not show that the defendant 
is interested or claims to be ‘interested in the 
subject-matter of the suit and that he is liable to 
-be called upon to answer the plaintiff's demand 
is a defective plaint, because it does not comply 
-with the ‘requirements of O. VII, r. 5, of the Civil 
"Procedure Code. The Court is in such a case 


874; 45 M. L, J. 811; 


bound to call upon the plaintiff to discloge his | 


cause of action correctly against each defendant. N 
BALAJI Vinayak Buti v. VITHOBA 614 


O. VII, r, 10--Order returning plaint for 
presentation in proper Coùrt---Revision—Inter- 
ference, whether desirable. 

-In a suit for the plaintiff's share of the profits 
‘valued at Rs. 400, after a portion of the evidence 
“had been recorded plaintiff applied to the Court 
-stating the suit had been valued by mistake at 
“Rs. 400 instead of Rs. 4,000 and askéd that the plaint 
“might ‘be amended and returned for presentation 

“to the proper Court. This application was allow- 
‘ed. -An application for revision against this-order 
“was -rejected by the Court of the Judicial Cem- 
-missioner in view of the fact that an appeal 
-was pending in the Court of thé District Judge. 
The appeal was subsequently allowed the Court 
directing that the plaint should be sent back 
to the Original Court. The plaintiff filed a petition 
“of revision: | ° : = 


‘INDIAN CASES, : 
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Held, that as it was not possible to restore the 
plaintiff to his previous position and the direction 
for the return of the plaint back again to the 
Original Court would further delay the hearing of 
the suit, it was not desirable to make any further 
interference with the progress of the suit. O 
TEURS Tewarr v. DIL Kunwar, (1923) A. ee 93 


m Oa X, r 13—Decree, ex parte—Appeal, 
grounds of—Summons, service of, whether can 
be questioned. pale as 
Where an ex parte decree is passed, the defendant 

ean challenge it by way of appeal én the ground 

that the evidence adduced by the plaintiff was neb ` 
sufficient to justify the decree but he is not entitled 
in appeal to gointo any question connected with 
his non-appearance at the hearing, as that is the 
subject-matter of the special proceedings under 

O. IX of the Civil Procedure .Code. .R Ras CHANDRA 

Duar v. Messrs. K. D. O. ©. Ray, 2 Bur. L. J. 282; 

2 R. 108; (1924) A. I. R. (R.) 137 | 506 


O. IX, r. 13—Ex parte decree against 
some defendants— Appeal by contesting defend- 
ants— Subsequent application by absentee defend- 
ants to set aside decree-- Original Court, juris- 

_ diction of. at . ; 

A decree was passed ex parte against scme 
defendants, and the contesting defendants pre- 
ferred an appeal against it making the absentee 
defendants pro forma respondents. While the 
appeal was pending the absentee respondents ap- 
plied to the Original Court to have the ex garte 
decree set aside: j ` 

Held, that the jurisdiction of the Original 
Court to entertain the application was not custed 
by, the appeal. . A Mirza ABDULLAH Bre v. Rax- 
1 Kuan, 21 A. L. J. 901; (1924) A. I. R. (A) 

7 5 381 


Kamera O, IX, Yi 13, O. XLI, r. 22—Deerce 
ex. parte — Appeal, whether lies-—-Cross-objec- 
tions, point, whether can be taken in—Applica- 

“ tion for leave to defend and produce evidence, 


effect of, 


A defendant who has been placed ex pærte 
is entitled to impugn the decree ultimately 
passed, subject to the condition that he hes 
not moved the Court of first instance to set 
aside the ea parte decree under O. IX, r. 13 of 
the Civil Procedure Code. : 

A defendant cannot ke deemed to have so 
moved the Court merely because, tefore the. 
decree was yaseed but under the incorrect jim- 
pression that it had teen passed, he presented 





„a petiticn esking the First Court to allow him to 


make a defence and produce his evidence and 
the’ Court dispered of that petition on its merits. 
Such a petition is not a remedy recognised bý 
the Code and the fact that it was intended to be 
and kelieved to be a petition recognised by the 
Code cannot alter its real nature or give it and 
the order passed on ita legal effect to which they 


would not in fact be entitled. 


Where a -defendant is entitled to. appeal -against 


‘his having heen: wrongly placed ex parte ‘he 
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would also be entitled to raise the point by a 
‘ memorandum of eross-objections under ..O. XLI, 
r. 22 of the Civil ‘Procedure Code. M Bava 
Leyvat . SAHIB v. AMMEENAMMAL, 45 M. L. J. 805; 
- 1924) A. E'R. (M.) 107 968 


- 0, XVI, or, 1—-Summonses „to witnesses, 


party, right of to—Application made at late: 


. stage--Court, whether can refuse application— 

Procedure. Bi 

A party to a suit is entitled as of right to’ 
summonses for his witnesses. So long as. an ap- 
plication is made after the institution of the 
suit, the Court is bound to issue the summonses. 
If the application is made at such a late stage-of 
‘the proceedings that the witnesses. cannot be 
served, the Court may refuse to adjourn the case 
for their attendance, but, it has mo power to re- 
fuse; to issue summonses, L Sarparr Lau 2. 
Monar SINGH ` i 14 


———— 0, XX, T. -4—Judgment of Small Cause 
Court, contents of. f : 
The judgment of a Court of Small Causes 

‘should contain the points for determination and 

the decision ‘thereon. Where, therefore, a judg- 

‘ment contains nothing except the words: ‘ The 

claim is decreed with costs,” it does not indi- 

cate that the points in dispute between the 
parties were at all considered , and the suit must 
be remanded for a trial and judgment according 

to law, O Buuptar SINGH v. SHEIKH Sagamat, 9 

0, & A. L, R. 414 CN ; 54 


O. XX, rv 12—Decree for possession—Hae- 
cution, application for—Dismissal in default— 
Application for ascertainment of mesne profits, 
whether barred, ; 


A preliminary decree for possession of immove- 
able property awarded mesne-profits subsequent to 
-suit and the plaintiff applied, under O. XX, r. 
12 of the Civil Procedure Code, for ascertain- 

. ment of these profits. It appears that the plaint- 
iff had already filed several petitions seeking .to 
execute the decree so far as it was capable of 
execution and praying in addition for ascertain- 
mei of mesne profits. These- petitions had been 
-dismissed either for default or for some other 
reason but there had been no judicial determina- 
‘tion in either of these petitions of the plaintiff's 
right: to mesne profits: ’ i 


-~ Held, (|) that the Court had no jurisdiction to 
entertain what were termed execution applications 
-foP ascertainment of mesne profits; 
(2) that the Court did not purport to decide 
. nor did it decide the plaintifi’s right to recover 
mesne profits; ” f 
< (3) that the dismissal of the previous applica- 
tions did not, under the circumstances, result in 
-the dismissal of the suit itself; - 
(4) that as there had been no decision on the 
merits the application for ascertainment of mesne 
-profits was not barred. M Mautina RAMAOHANDRA 
RaJu v. MAUTIPRAGADA BUJANGA BAHADUR ZEMIN- 
DAR GARU, 43 M. L. J. .46; 19 L. W. 69; (1924) 
M. W, N, 115; . 1924) A. I, R, (M) 4733 = 635 


“GENDRAY, INDEN, 


- share for 


1081 
i I ; 
Civil Procedure Code] 908-mco0ntd; <... 


————-- 0, XXI, r.. 2-——Execution of gecree—Certi- 
. fication of payment, after decree has become 
_ barred, whether revives limitation, 9 

No time is provideé within whith an applica- 
tion for certification of a payment must be made 
under XXI, r. 2 of the Civil Procedure 
Code, but such an application cannot be made 
after the period of limitation for execution has 
expired. 

The provision contained in O. XXI, r. 2 of the 
Civil Procedure Cade is not intended to enable a 
decree-holder to revive a decree which has already 
-become time-barred. 4 4 

An uncertified payment cannot be recognised 
for the purpose of saving limitation. O Jamwantt 
“Kunwar v. Monan Det, 100. & A. L. R. 72; 11 
0. L. J. 379 Sog 799 


O. XXI, r. 2—Uncertifed adjustment of 

decree, whether can be recognised—Fraud of 

“ decree-holder—Listoppel—Doctrine, whether ap- 
plies. ` : “ : 
A Court: of Execution cannot recognise a pay- 
ment or adjustment of a decree unless it hag 
‘been certified in the manner allowed by law 
even though the  non-certification may be 
due to the fraudulent conduct of the decree- 
holder. ’ Py as 
The. general law as to estoppel cannot be 
allowed to override the special rule of- law laid 
down in O. XXI, r. 2, Civil Procedure Code. § 
_Morooman v, TEoomMAL 4 89 


————— O, XXI, r. 2 (3)—Adjusiment of decree 
| —Oertification, absence of—Court, whether can 
take notice of adjustment — Limitation Act 
(IX of 1908), Sch. I, Art. 118—Specific per- 
formance, sutt for—Limitation, commencement 
of. i 4 
The prohibition contained in O. XXI, r. 2 (3) 

of the Civil Procedure Code, is limited to a 
Court executing the decree, and does not ex- 

tend toa case where -a Court which is not 


executing the decree is dealing with the 
matter. Under Article 113 of Schedule’ I to 
the Limitation Act, where a date is not 


fixed for specific performance time does not 
commence to run till specific performance 
has been demanded and ‘the plaintiff has been 
refused. R Ma Ma Gyr 2. Ma Nyo Po, (1923) 
A. IR. (R) 44 278 


O. XXI, r. 19—Construction of decree— 

Decree based on award—-Hxecution—Set-off, 

whether can be claimed. 

“A clause in a decree based on an award which 
purported to settle all disputes between the 
parties ran as follows:— , 

“Ag to the amount of Income-Tax, L[ixcess 
Profits Tax and Super-Tax for 1919-20 to be paid 
by party No. 1, after the tax has been deposited 
in the Government Treasury, the liability, there- 
fore, will be shared by party No. 1 and party 
Wo. 2 among themselves in - proportion to their 
nine months.” Party No. 1 having 
paid the Excess Profits Tax for the year 1918-19, 
claimed, in execution of-the decree, to have the 
share of the Excess Profits Tax efor which party 
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No. 2 was ligble, deducted from the amount pay- 
able to the latter under the decree. It was 
objected that the decree being merely declaratory 
as to the liability, of partys No. 2 as to the sum 
| claimed, party No. 1 was not entitled to claim a 

set-off in execution proceedings, and that, in 
any case, the decree. did not impose any: liability 
on party No. 2 in respect of the Excess Profits 
Tax for 1918-19: í 

Held, (1),that the object of the decree being 
to put-an end to all disputes between the 
parties, party No. 1 was entitled to claim the 
set-off in execution proceedings under the provi- 
‘gions of O. XXI, r. 19 of the Civil Procedure 
Code; f 

(2) that under the decree, as it stood, party 
No. 2 was under no liability in respect of the 
Excess Profits Tax for the year 1918-19. L 
MoHAMMAD Tagi v. ABDUL RAHMAN, (1923) A. T. R. 
(L.) 151 $ ; 281 
————— 0. XXI, r. 44—Aitachment before appoint- 
. ment of ‘Receiver—Subsequent sale without leave 

of Court, whether valid, 

Though an attachment is on property before 
-the appointment of a Receiver, the sale of ‘the 

‘property subsequent to the appointment of the 

Receiver without. leave of Court is invalid and is 
sHiable.to be cancelled at the discretion .of the 
‘Court. M THAYUMAN PILLAT v. RAMASWAMI OngTriar, 
-19 L. W. 681 632 


a 0. XXI, r. 57, O. XXXVII, r 11— 
Attachment before. judgment, nature of—Hxecu- 
tion of deeree—Dismissal for decree-holder's 
defauli—Attachment before judgment, whether 
ceases. 

Held by the majority (Schwabe, ©. J, and 
Wallace, J., contra.)—The words, “property attach- 
ed in execution” in O. XXI, r. 57 of the Civil 
“Procedure Code, include “ property attached 
“before judgment,” when there has been a decree 
followed by an, execution petition for the purpose 
of bringing the attached property to sale, so that 
if the execution petition is dismissed for. the 
decree-holder’s default, the attachment before 

‘judgment comes to an end, f 

Per Chief Justice-—The principle applicable to 
the interpretation of-a pendl rule is that the 
matter in question must be. brought within the 
operation of the rule in express terms or at least 
“by necessary implication. Ar Gak 

The words “property attached in execution” in 

0. XXI, vr. 57 of the Civil Procedure Code do 
not include .“property, attached before judg- 
ment " when there has been a decree followed by 


‘an execution petition for the purpose of bringing ~ 


the attached property to sale, ` é 

Attachment before judgment:and attachment 
' in execution are essentially different. 

An ‘attachment before judgment lasts until 
the Court puts-an end to it by an order to 
that effect, or until it is otherwise brought 
to an end by reason of any of the provi- 
. gions of O. XXVIII of the Oivil Procedure 
Code but it cannot “by implication be brought 
to an end by. an order under O, XXI, r. 57 of 

z the Code, ere A ` 


INDIAN CASES. 


decree takes out an execution petition, 


. Procedure Code 
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Per Coutts-Trotter, J--There is no differenge 
in rerum . natura between an attachment before 
judgment and an attachment in execution of 
decree except that the one is prospective and, 
after the condition is fulfilled which brings 
it into active operation, namely,- the obtaining 
of a decree, . confers a priority in time. But 
an attachment before judgment is not a re- 
medy of a kind higher than, or different from, 
an attachment applied for and obtained for 
the first time in execution: of a decree already 
passed, 4 : 

When a decree-holder having obtained his 
i he has, 
in effect, elected to take the benetit of 0, 
XXXVII, rv. 11 of the Oivil Procedure Code 
and asks the Court to treat his attachmént 
henceforth as an attachment in execution of the 
decree which he is seeking to execute. When he 
has made that election, his attachment theréupon 
becomes subject to those requirements of dilli- 
genco laid down by 0. KAI, r. 57 -of the 

ode, 


Per Ramesam, J—Attachment before judg- 
ment and after judgment are identical in their 
essential features. Each is affected by a pro- 
hibitory order, the purpose of both is the same. 
The consequences of both are the same. All 
alienations by the judgment-debtors: are void 
against claims enforceable in pursuance of the 
attachment. Neither has got the character of a - 
charge. M MEYYAPPA CHEtTrar ‘w. CHIDAMBARAM 
Cnertiar, 46 M. L. J. 415; 34 M. L. T. 118; (1924) 
M. W. N. 392; (1924) A. 1. R. (ML) 494; 47 M. 483 

f ; i 144 
——— O, XXI, rr. 58, 63—Claim petition, dis- 
missal of, for default—Application to restore 


petition, whether maintainable. 
Where a 'elaim petition under O. XXI, r. 58 


_of the Oivil Procedure Code is dismissed for non- 
. appearance of the claimant, an application to re- 


store the petition is maintainable.’ : 
The provision in O. XXI, r. 63 of the Civil 
Procedure Code that an order thereunder shall 


. be conclusive does not take away the right of 


the party to have the order of dismissal fore de- 
fault set aside. M RAMAPPA CHETIIAR v. EKAM- 
BARA Papayacut, 19 L. W. 685; 47 M. L. J. 13; 
(1924) M. W. N. 479; 47 M. 651 | 818 


—————: O. XXL r. 63, O. XXIII, r. T—Limitation 
Act (IX of 1908), Sch. I, Art. 11—Objection to 
attachment—Withdrawal of objection — Order 
without investigation—-Declaratory suit—Linfita- 
tion. < 
The period of limitation~for a suit to set aside 

an order under O. AKI, 1. 63 of the Civil 

is one year, even if the order 
is passed without any investigation or con- 
sideration ‘of the merits of the claim or ob- 

jection. . 


But where the objection is withdrawn and the 
proceedings. are dropped in ċonsequence the 
order is equivalent to one under O. XXII, 
1. 1 of the Code granting permission ,to withdraw 
with liberty to institute fresh’ proceedings and 
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“is not under O, XXI, r. 63 of the Code so as 
to bar a subsequent suit not instituted within 
one year. N Currnavis v. NATHU Sao, 20 N. L. R. 
106; 7 N. L. J. 170 : 1002 


————- 0. XXI, rr. 72, 84, 86—Auction sale— 

© Prohibition to bid—Failure to make deposit or 
pay balance within time—Irregularity—Preju- 
dice—-Extension of time. | 


Order XXI, r. 72 of the Civil Procedure Code 
has no application to the holders of decrees other 
tan those in execution of which the property is 
sold. 

Delay in making the deposit under O. XXT, 
r. 84 of the Civil Procedure Code is not ‘more 

‘han a material irregularity which does not 
“vitiate the sale unless it has caused substantial 
injury. $ 

Delay in paying the balance of purchase-money 
under O. XXI, r. 86 of the Civil Procedure Code 
does not necessarily invalidate the sale and the 
Court has a discretion to extend time. R MAUNG 
Carr Hiara v. Firs N. A. R. M. Cuerry, 2 Bur. 

` L. J. 166; (1924) A. I. R. (R) 81 . 747 


~—— 0. XXI, r. 88—Rules framed by Local 

Government, r. 89--Auction-sale—Hxecution— 

Co-sharers and strangers, equal bids by— 

Sale, confirmation of, in favour of ‘stranger 

—Co-sharer, whether can sue to recover posses- 

sion. : $ 

B and T bid at an auction of certain property 
put up for sale in execution of a decree, T 

“asserting himself to be a co-sharer, capped each 
. bid with a bid of correspondingly equal value 

intending to exercise his preferential right as a 

co-sharer. When the matter came up before 

the Collector, T was absent though served 
“and the sale was confirmed in favour of 

B T then .sued to recover possession of the 

property: , 

. Held, that under the circumstances T was not 
. competent to bring the suit and the Collector's 
. order was final. A BADRI SINGH v. TULSI Ram, 

21 A. L. J. 53; (1923) A. I. R. (A) 186; 45 A. 

203 82 

-——~ O. XXI, r 89—Sale in execution— 

Trespasser in possession, right of, to set aside 

` sale. $ 

A trespasser in possession of property sold in 

execution of a decree has sufficient interest in 

the property to entitle him to make an applica- 
tion to set aside the sale under O. XXI, r. 89 of 
ethe Civil Procedure Code. 

Per Oldfield, J. (contra)—A trespasser in pos- 
session of property sold in Court sale who has 
not completed his prescription does not possess 
an interest in property in virtue of a title ac- 
quired before the sale within the.meaning of O. 
XXI, r. 89, Civil Procedure Code. Nature of pos- 
sessory title examined. M Porri NAYAKAR v. 
SUPPAMMAL, 20 L. W. 31 874 


——— O. XXI, rr. 90, 92—Ezecution sale, 
application to set aside—Dismissal in default— 
Order, effect of—Appeal, whether maintain- 
abl—Revision—High Court, whether will inter- 


fere, 


GENERAL INDEX. 
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The effect of the dismissal ofsan application 
under O. XXI, r. 90 of the Civil Procedure Code 
even for default is to confirm the sale under r. 
92; hence an appealelies against such an order 
and the High Court will not interfere in revision. . 
C NARENDRA, Nara v. RAKHAL Das 351 


——- O. XXII, r. 2—Abatement--Death of 
respondent—Legal representatives not brought on 
record — Separate shares — Property -~Appeal, 
whether abates in toto—New plea.’ 

Plaintiffs sued for a declaration that defendant 
was not the owner of fhe house and land in suit 
but had merely a life-interest of them. The de- 
fendant’s pleas were that he had been adopted 
by the widow of the last male owner with the 
consent of his reversioners and that as an adopt- 
ed son he was full proprietor and plaintiffs’ suit 
was time-barred. The suit having been decreed 
by both the Courts below, the defendant appeal- 
ed to the High Court. During, the pendency of 
the appeal, one of the plaintiffs died and his re- 
presentatives were not brought on the record 
within the statutory period: 

Held, that as the plaintiffs were not joint 
tenants of the property and each one had his 


“separate share in it any one of them might have 


maintained the suit in respect of his own share 
and, therefore, the appeal did not abate as against 
all the plaintiffs. L Lassa Ram v. SHAMBHU Natu 
Ram Sarup, 5 L. L. J, 14; (1923) A. I. R. (L) 252 

462 


———-~ 0. XXII, rr, 3, 9, O. XLIII, r. 1 (k) 
—Death of plaintif—Order refusing to bring 
applicant on record as legal representative-— 
Appeal, whether lies, 

Where several persons apply to be brought on 
the ‘record as the legal representatives of a 
deceased plaintiff and the application of some of 
them is granted and that of others is refused, 
there is no abatement of the suit and no appeal 
lies against the order refusing to bring on record 
some of the applicants as legal representatives of 
the deceased. M KABSIBHOTLA VENKATA SESHAMMA 


‘vy, KALAGA GUNNESWARA Rao, (1924) M. W. N. 58; 


19 L. W. 113; 46 M. L. J. 129; (1924) A. L R. 
(M.) 622 860 
O. XXII, r. 4. See DECREE, CONSTRUCTION 

oF 365 





~~ O. XXII, r. 4—Abatement of suit—Death 
of pro forma defendant, effect of. 

In a suit for ejectment of a trespasser by some 
of several co-sharer landlords the other landlords 
are only pro forma parties and the death of one 


‘of them does not result ` in the abatement of the 


suit either in part or in its entirety. L LEKHA 
v. Buant, (1923) A. I. R. (L.) 647 y 182 


——-~ 0., XXII, r. 9 (2)—Death of respondent 
-~Abatement of appeal—Appiication to set aside 
abatement—Ignorance of factum of death—Sub- 
stitution of names, when can be made—Patna 
High Court Rules, Chap. VI, r. 6. 

The right to file the atfidavit required by r, 6 
of the Patna High Court Ruleg is conditional on 
proof of reasonable diligence, But when that 


. 
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condition is fulfilled and the application is filed, 
substitution is only admissible subject to other 
‘provisions of the Jaw regarding appeals such as 
©. XXII of the Code of Civél Procedure and the 
Limitation ‘Act: , 

“Where an appeal has abated on account of the 
death of a party and the failure of the opposite 
party to bring the deceased’s legal representatives 
on the record ‘within the statutory period, 
‘no -substitution of names can be made uhtbil 
the abatement has been set aside on applica- 
tion: under'O. XXII, r. 9 (2) of the Civil Proce- 
dure’ Code. , ` NAN Bhk 

A person prosecuting a suit or an appeal is 
“bound to keep himself informed of the existence 
of his adversary. A mere plea of ignorance of 
the death of an opposite party which took 
‘place many months or even years before is not a 
sufficient: ground for setting aside abatement. 
:P RAMPERKASH Das v. Kung Lar, 4 P. L. T. 567; 
(1924) A. I, R. (Pat.) 126 “aid 
Ti O, XXIII, r. 3—Agreement by defendant 

to admit plaintiff's claim on fulfilment of cer- 
‘tain conditions---Agreement, whether amounts to 
adjustment--Defendant, how far bound. ` 

“In a suit for redemption it was contended by 
the defendants that plaintiff was not the son of 
B through whom he claimed but was the illegiti- 
mate son of B's widow P.” Plaintiff called one 

_-D-to prove his case and the defendants agreed 
-that if the witness would eat food cooked by P 
the suit should be decreed against them. This 
agreement was reduced to writing by the Court 
and signed by the defendants: “The ‘witness 
having eaten food cooked by P, both the 
Courts below decreed the suit. On 


appeal: f . bu 
Held, (1) that the agreement could not be 
treated os an adjustment of the suit under 
O. XXII, xr.’ 3 ofthe Civil Procedure Code and 


no decree could be passed on it as it stood; 


second 


‘| (2):that the defendant, was bound to this extent 


“that he could not thereafter’ question the legiti- 

macy of the plaintiff. A BHAWANI PRASAD MISIR 

“a. Rau SUNDER, 22 A. L. J. 301 - $353 

; O. XXIII, r. 3—Arrangement not arrived 
at bona fide—--Adjustment. 5 


An arrangement between some of the parties 


“toa suit which has not been arrived at bona fide 


“and which was not put forward during the course 


of the proceedings then pending . between the 
parties cannot be recognised as a lawful adjust- 
ment within the meaning of rule 3 of Order 
XXIL of the Civil Procedure Code. P.C. KEVAL- 
TAS TRIBHOVANDAS V. SAKERLAL BULAKHIDAS, (1923) 
“ALT. R: (P. ©.) 178; 45 M. L. J. 763; 33 M. L. T. 
424; 28 ©. W. N. 930 452 
0. XXXII, rr. 3, 4. See DECREE, CON- 
STRUCTION OF , Te 365 
O, XXXII, r. 4 (3)—Guardian, appoint- 
ment of—-Consent, whether can be implied— 
Minors interests, protection | 
irregular appointment of, whether material. 
` Under O. XXXII, r. 4 (3) of the Ciyil Pro- 
cedure Code, it $% not necessary that the consent 


INDIAN. OASES, 


of—Guardian, . 
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of the person to be appointed guardian shoul? 
be expressed; it may be implied from conduct, 
as where ‘a notice is served on a person to show 
cause why he should not be appointed guardian 
and he does not appear in answer, to the notice 
appointing him guardian: aes ` 
An irregularity in the appointment-of a guar- 
dian is not a sufficient ground’ for setting aside 
the proceedings at the instance of a-minor, if 
there is nothing to suggest that the interests of 
the minor have not been duly’ protected in a suit 
and that he has been prejudiced by the appoint- 
ment of the guardian. L JAWAHAR SINGH V. SEWA 
SINGH, 5 Le L. J. 487; (1924) A.I. R. (L) 97 
- -572 


.——— O. XXXIII, r, 5—-Inquiry into pauperism 


—Plaint allegations, whether enough- 
permission to sue as pauper—Revision. 


e 

In cases of inquiry into pauperism under O. 
XXXIII, r. 5 of the Civil Procedure Code, it is 
the' duty of the Court not merely to read 
through the plaint but to make a very extensive 
enquiry as to the facts .on which the plaint 
is based. . . e 5 

No revision lies against the order of the Court 
refusing permission to sue as a pauper, where 
the Court has properly exercised its jurisdiction, 
whether the conclusions arrived at by the Court ara 
right or wrong. O MUHAMMAD JSMAIL v, Karan 
Aur, 10 0. & A. L. R. 579 _ 922 
——— 0. XXXIV, r. 1, See Mortraage—Suir to 

ENFOROE MORTGAGE : 614 
——O. XXXIV, r. 6. See LIMITATION Acr, Scx, 
‘I, Arr. 181 ees 85 


efusal of 


- ———— 0. XXXVII, rr. 5, 6—Letters Patent (Cal), 


cl. 15—Order, for .security and in default for 
` attachment, whether judgment—Appeal, whether 

competent —Procedure. 

On an application by the plaintifis alleging that 
the defendants were disposing of their stock-in- 
trade with a view to obstruct or delay the execu- 
tion of any decree which might be passed against 
them, the Court made an, order calling upon the 
defendants to show cause why they should: rot 
furnish security for the claim and costs’ of the 
plaintiff or why in default the stock-in-trade should 


“not be attached until the final determination of 


the suit. The defendants having shown cause, the 
Court made its order absolute. The defendants 
appealed: a TAL 

Held, (1) that the ordér, in so far as it directes 
attachment of the property, wasa judgment and 
was appealable but in so far as it-directed security 
to be furnished it was not appealable; 

(2) that inasmuch asthe order for security had 


‘been complied with, the order as to the attach- 


ment of the property was infructuous and the 
appeal was also, therefore, the infructuous. 

“Per Sanderson, C. J.—It was intended by those 
who framed the Code, that where the .Court 
confines its order to a direction that the defendant 
should give security within a fixed time, there 
should be no appeal from that order inasmuch as 
O. XXXVII, r. 5 is omitted from the provisions of 
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O. XLII, r. 1. But-where the Court makes an 
order that the defendant's property should be 
attached before judgment, the Code provided that 
there should be an appeal inasmuch “as O. 
XXXVIII, r. 6 is specitically mentioned in O. 
ALIH, r. 1. G Hast MOHAMMUDIN AND Company V. 
THE EASTERN Japan TRADING Company, 50 C. 215; 
(1923) A. I. R. (C.) 639 242 


————- 0. XXXVI, r. 11—Attachment before 
judgment: : 

The same principle applicable to the case of an 
attachment after judgment applies equally to the 
case of an attachment before judgment and it is 
immaterial that the attachment before judgment 
was not followed by an application for execution 
of the decree after- the decree was passed. -M` 
Manyam Scrayya V. SUNKAVALLI, VENKATARATNAM, 49 
M. B.J, 822; 19 L.W. 20; (1924) A. I. R. (M.) 210, 
47 M. 176 . 779 


O. XXXIX; r. 1-—Injunction, temporary, 

. restraining alienation—Alienation afer, decree— 
: Disobedience, ` -l 
A temporary injunction was issued restraining 
appellant from alienating certain property till the 
disposal of the suit. He mortgaged the property 


after decree and whilst no proceedings in execu- 


tion were pending: : 

. Held, that the jurisdiction of the Court issuing 
the injunction had determined as soon as the suit 
was decided, and the appellant was not, therefore, 
guilty of disobedience. L Pars. Ram v. HARGOLAL 
AND Sons oA 20 444 


—_— 0. XXXIX, r. 2, scope of—Ingiunetion 
whether can issue against third party—Preven- 
- tion of injury. 
“Under O. XXXIX, r. 2 of the Civil Procedure 
Code a temporary injunction can only issue to 
the defendant in the suit and not to any other 
persons, . ' ` : 
: A filed a suit fora declaration that L was not 
eligible to stand for: election to the Municipal 
Oommittee of Gujrat und obtained an ad interim 
order staying the election. The Election Officer. 
applied for the discharge of the ad interim order: 

Held, (1) that inasmuch as the suit was not one 
for restraining L from -committing an injury of 
any kind within the meaning of.the rule, no injunc- 
tion could issue against him; 
~ (2) that as the Election Officer was no party to 
the suit no injunction could issue against him 

der O. XXXIX, 1. 2, Civil Procedure Code; 

(8) that to grant the injunction would be tanta- 
mount to granting the plaintiff the relief sought 
in his suit and might do great injustice to the, 
defendant and the ad interim order sliall, therefore, 
be discharged. L Tum ELECTION. OFFICER, GUJRAT 
V, ABDUL GHANI, (1923) A. I. R. (L) 47 233 


LO XL, r. 1—Reéceiver, appointment of— 
Prima facie case—Waste, absence of. 

-To justify the appointment of a Receiver, there - 
must. be some substantial ground ‘for interfering 
with existing rights of possession. - 7 

‘Where a plaintiff.has not a prima facie right 
to the relief asked by him and there is no danger 
gs wasté, it is not. proper, to appoint a Receiver - 


GENERAL INDEX 
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e 
on the mere ground that no harm will be done 
thereby. M Mera VITTIL KUNHAN MENON v. MELE 
Virrm Kannan Meno, -46 M. L.J. 133; (1924) M. 
W. N. 202; (1924) A. I. R. M.) 482 561 


O. XL, r. 1--Succession certificate—Court, 
whether can dppoint Receiwer—Revision-—1ligh 
Court, whether can ~“interfere—Conditional or 
provisional order, appeal against. 


There is no right of appeal against an order 
which is either conditional or provisional and 
does not eventuate in a final order. 

It is not competent for a Court sitting as a 
Succession Certificate Court working the provisions 
of the Succession Certificate Act, to entertain an 
application for the appointment of a Receiver. 

While the general provisions of the Civil Pro- 
cedure Code do not apply to a Court administering 
the Succession Certificate Act, they do apply to the 
High .Court sitting as such and the High Court 
can interfere in revision if the Court below 
exercises a jurisdiction which it does not possess. 
A Kanuatya v. KANHAIYA Lar, 22 A, L. J, 345; 46 
A. 372; .€1924)-A. 1. R. (AJ) 376 363 


O. XLI, r. 2—Document, admissibility of 
—Objection before Appellate Couwrt-—Discretion 
of Court—High Court, whether will interfere. 


Where a document has been admitted without 
objection in the Trial Court and even in appeal no 
‘question of its admissibility is raised till the time 
of arguments, the Appellate Court is entitled to 
refuse to entertain the objection, having regard to 
the provisions of O. XLI, r. 2 of the Civil Pro- 
cedure Code, and the High Court will not inter- 
‘fere with the discretion of the lower Appellate 
Court in second appeal. A Besari Lan v. AMIN 
OHAND | 1029 


O. XLI, r. 5—Stay of execution--Notice 
to decree-holder, whether necessary—-Possession 
delivered, before stay, effect of. 

Before a final order for stay of execution is 
passed under O. XLI, r. 5 of the Civil Procedure 
Code, it is necessary that notice of the application 
should be given. to the decree-holder and he should. 
be called upon to show cause why execution 
should not be stayed. 

“A stay of execution cannot be ordered after 
possession has been delivered in execution; as there 
is nothing left to stay. Pat Hira LAL v. CHUNI 
Saan, 5 P. L. T. 556; 2 P. L. R, 263 i 1 


—-— O0. XLI, r. 5—Stay of execution—Sheds 
and tram-lines belonging to judgment-debtor 
standing on property--Substantial loss—Execu- 
‘tion of decree—Possession delivered behind judg- 
ment-debtor's back, whether can be .reversed - 
“Notice to judgment-debtor, necessity of-— Duty of 
“Court. : 

In execution of a decree the decree-holder 
soughtto get possession of a pieceof land on 
which stood ‘coolie-sheds and” tram-lines belonging 
to the judgment-debtor and erected for the purpose 
of working his colliery: 

Held, that, as the removal of thg sheds and lines 
would cause substantial injury and loss to the 
judgment-debtor, this was a proper case in which . 
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execution of the decree should be stayed pending 
the decision of the judgment-debtor’s appeal. 

Where a judgment-betor’s “pplication. for stay 
execution was rejected by: the Registrar but the 
order was not communicated to the applicant or 
lis Pleader and before he could ‘move the High 
Court for stay of execution, the decree-holder 
obtained possession of the property in dispute by 
execution behind the judgment-debtor’s back and 
without notice to him: 

Held, that the delivery of possession to the 
decree-holder was, in the circumstances of the 
case, null and void, and the High Court had 
jurisdiction, while staying execution of the decree, 
to direct that possession be’ restored to the 
. judgment-detor. is l : 

No order should be made in favour of one party 
to the prejudice of another unless’ that other has 
had an opportunity of showing that: it should not 
be made. h É 

An important order, in execution proceedings, 
such as an order directing delivery of possession 
to the decree-holder, should not be passed ex parte, 
and the signature of the Pleader for ‘the opposite 
party should invariably be taken in column’ 4, 
provided for in the order-sheet for that purpose. 

The lower Courts should always notify to the 
parties the receipt of the record when it goes back 
from the High Court in order that the parties may 


be apprised of it and take necessary'steps. Pat 
KarsHan BHABAN CHATALIA ~v. INDRA © NARAIN 
CHANDPA, 1P. L. R. 393 188 


~——— O. XLI, rr. 17, 19—Appeal, dismissal of, 
in default—Appellant’s Counsel engaged n 


another Court--Appellant, absence of—He-hear- - 


ing; whether justified. ; 


When a Pleader is engaged in another Court- 


at a distance, it is due by way of courtesy to 
the Court before which he is to appear, that some 
-one may be left behind to inform the Court of 


the fact, so that if it likes, it can take up some . 


other business. The disappearance of every per- 
son connected with the party, in hopes that the 
Court will be compelled to wait for the Pleader, 
is a wrong method and if the appeal is dismissed 
in default, the appellant is not entitled to a re- 
hearing. O HARI Das FAQIR v. Prapuman Natu, 
90.& A. L. R. 410 550 
O. XLI, r. 19—Appeal—Dismissal for 
default—Restoration—Absence unintentional. 

An appeal was dismissed for default but appel- 
lant’s Counsel appeared soon after and satisfied 
the Court that his failure to appear when this 
appeal was cal 


ree 
Ld, that the appeal ought to be restord, L 


BALMOKAND v. Wazirn CHAND, 5L. L. J. 89 504 
= O. XLI, r. 19—Appeal—Dismissal for 
f default—Restoration, application for—Proce- 
dure. 








eal was transferred by the, District 
Jede rine file of the Additional District Judge 
who on the same day took up the same for 
hearing and dismissed it for default as the appel- 


lants were not present ; 


INDIAN CASES, 


led on for hearing was wholly un- _ 


thereafter on the ap- , 


padah 
Civil Procedure Code—1908—contd. | 


pellants applying for restoration the Judge with- 

out taking any evidence or giving the appellants 

any opportunity to adduce evidence dismissed the © 
application : . 

Held, that the procedure followed by the 
Judge was not quite in accordance with law and 
that an opportunity should have been given to 
the appellants to prove their contention. 

Per Suhrawardy, J.—The usual procedure in, 
the case of an application for restoration of an 
appeal is to register such an application as a 
miscellaneous case and give both sides an oppor- 
tunity of adducing evidence. : 

Under O. XLI, r. 19 of the Civil Procedure 
Code the Judge can only restore an appeal disə 
missed for default if it is proved to his satisfac- 
tion that the appellant was prevented by suffici- 
ent cause from appearing at the hearing. C JAHA. 
BAKSHA v. ABDUL LATIF - 319 


——0O, XLI, rr. 22, 33—-Cross-appellant, 
whether can file cross-objections—-A ppellate Court, 
general powers of—-Powers, whether may be exer- 
cised in favour of defeated cross-appellant. 

Under O. XLI, r. 22 of the Civil Procedure Code, 

a respondent who has preferred an appeal cannot 

file cross-objections. ` : , 
Although no general rule can be laid: down 

that O. XLI, r. 33 of the Civil Procedure ‘Code, 

cannot be applied in favour of a party who has 
appealed or has lodged cross-objections and failed, 
yet the Court will not take such a course in the 

absence of very strong reasons. L THI Kaur v. 

AMAR Natu, 17 P. W. R. 1923 670 


——— O, XLI, r. 23—Suits Valuation Act (VII 
of 1887), s. 11—T rial Court, findings by, on all 
issues—Appeal—Order of remand—Appellate 
Court, procedure of—Second appeal—High Court, 
whether can interfere—Revision. 

Where the Trial Court recorded evidence on all 
the issues framed in a case, and gave findings on 
all but one, though without any reasons in five . 
of them, and on appeal by defendant, the Appel- 
late Court, treating the case as one disposed of 
on a preliminary point, set aside the decree of the 
lower Court and all the findings and remanded 
the case for fresh decision after a fresh trial :' 

Held, “(1) that the procedure adopted by the lower 
Appellate Court was irregular ; : 

”) that the order of remand was not a proper 
order and ought to be set aside; 

(3) that the order could not be maintained 
simply because the party appealing would Wb 
prejudiced in not being able to raisé an ob- 
jection as to jurisdiction in the Appellate-Court ; 

(4) that the order of remand ‘being an order . 
which the lower Appellate Court was incompetent 
to pass the High Coart could -interfere in revi- 
sion, if no appeal lay. M ADURI CHELMAYYA v. 
ADURI LAKSHMI DEVAMMA 857 


- JO, XLI, r. 27—Additional evidence, ad- 
mission of—Court, duty of, to record reasons—- 
Omission to record reasons, effect of. 

A Court of Appealis bound to record its reasons 
for the admission of additional evidence and 
when it omits to do so, its finding cannot be; 
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accepted as binding on the High Court, being a 
finding partly based on inadmissible evidence. 
. A KABUL v. KaarooL Sınan, (1923) A. I. R. ae 
--——— 0. XLI, r, 33, See LIMITATION Act, Scu. 
I, Arr. 182 (2) 794 


— 0. XLIII, r. 1 (a)—Appellate. order re- 
turning plaint for presentation to proper Court-— 
Appeal, competency of—Revision against ap- 
pealable order. : 

Order XLIII, r. 1 (a) of the Code of Civil Pro- 
cedure applies not only to orders passed by the 
Trial Court but-also to similar orders passed by 
thé Appellate Court. 

Where an order returning a plaint for pre- 
sentation to the ‘proper Court passed by the 
Subordinate Judge is confirmed by the District 
J udge in appeal, an appeal lies against the latter 
order. 

No revision lies where an appealable order has 
not been appealed from within the time allowed by 
law. O BADRI SINGH v. Laura SINGH, 10 0. & A. 
L. R. 437 1024 


——— 0. XLVII, r. 1—Review of judgment, effect 
of—Procedure. 

When a review of a judgment is granted it is 
the party who has applied for the review who 
must move the Court further.in the matter. 
other party stands by the order already made, and 
if the party to whom review has been granted 
takes no steps to re-argue the matter, the original 
order still remains, though it cannot be enforced 
until the review order has been discharged for non- 
prosecution. 

The effect of an order granting a review is to 
hold the original order in suspense until it has 
been decided whether it should stand or not. B 
Aosyut VISHNU PATANKAR V. Tapipar KRISHNAJI 
Jossi, 26 Bom. L. R. 103; 48 B. 210; (1924) A. I. R. 
(Bom.) 310 753 


—— 0. XLVII, r. 1—Review—“Other sufficient 

reason,” meaning of. 

The words “other sufficient reason’: in O. XLVII, 
r. 1 of the Civil Procedure Code, must be con- 
strued in the light of the previous words and on 
the principle of ejusdem generis. The reason must 
be. one having sutficiency of a kind analogous to 
the two cases specified in the rule, that is to say, 
analogous to executable failure to bring to the 
notice of the Court new and important matter or 
analogous to error on the face of the record. © 
BInDUBASHINI Roy CHOWDHURY v. SECRETARY oF 


Strats, 51 C. 70; 40 ©. L. J, 163 745 
——~ Sch. ||, para, 1, See Oatus AOT, 8. 9 
246 





Sch. Il, para. 1—Reference to arbitra- 
tion—Agreement not in writing—Statement made 
to Court recorded in writing—Award, validity 
of ` 


A record taken down of an oral statement made 
by the parties or their Pleaders agreeing to refer 
3 matter in dispute to arbitration is as much 
ement in writing, for the purposes of 


GENERAL INDEY, 


The : 
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as a written application made by the parties or 
their Pleaders. The personality of the writer makes 


‘no difference. 


Where both the parties to a pending suit con- 
sent to a reference to arbitration, and an order of 
reference is then and there made by the Court in 
the presence of the parties, though not upon a 
written application, the reference is perfectly 
valid. 

Anaward is not invalid merely because an ap- 
plication for an order of reference is not made in 
writing. A MAHABIR v. MANOHAR Sıxan, 22 A. L. 
J. 67; 46 A. 208; (1924) A. I. R. (A) 540 816 


Companies Act (VII of 1913), ss. 155, 171 
232---Decree against Company—Voluntary 
liquidation after decree, effect of—Jurisdiction 
of executing Court. 


Section 232 of the Companies Act is ex 

| Se £ the ressly 
limited to (1) winding-up either by Court or (9) 
subject to the supervision of the Court, 


Therefore, a voluntary liquidation cannot have 
the effect ipso facto of putting an end to an 
attachment already in force under a decree passed 
prior to liquidation. O NATIONAL BANK or UPPER 


NDIA LTD, v. Suro MANGAL Basran, 10 O. 
R, 115; 110. L. J. 349 9 mere 


Compromise-—Consent decree—Provision to do 
ieee Stitt specific time—Time, whether 
07 essence of contract-—Haecution afte i 
time—Laches, TE ONO 


In a suit for injunction a consent decree was 


passed which provided for the payment 

defendant of a certain sum of Tae Re) tho 
building of a new wall within two months from 
the date of the compromise. This was not done 
a eny, ma defendant applied to the Court 
offering to pay the money and aski 9 
ence E the wall; : A wees 

eld, that the parties intended that time sl 

be of the essence of the contract, and the doin. 
ant was out of Court because he was a year out 


of time and no waiver or new a 
greement 
been proved ; ned 


(2) that even if time was not of the 
the contract, the defendant could not siesd. = 
he had slept over his rights for so long. 


Per Fawcett, J.—The Court should a 
principle that the plaintiff in equity is Beanie 
prosecute his claim without undue delay and a 
Court of Equity should refuse to comply with his 
demands when “the plaintiff has slept upon hig 
rights and acquiesced for a great, length of time 
B SHANKAR SAKHARAM JAGDALE v. RATANJI PREMJI 
Suet, 25 Bom. b. R. 328; 47 B. 607; (1923) A. I. R 
(B.) 441 226 


Confession, incriminating innocent 
“ . . e n N i 
-ting law in motion, E 


When in a criminal proceeding instituted agai 

f again 
him, a person makes a confessio ie a a 
another person as his accomplice, as a resulg of 
which the latter is also involved in the prosecys 
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“Confession. coneld,, 

tion, the saga ibi Fite starting prosécution as 
against him rests on the forper. O BADRI SHAN v. 
BALBHADDAR Sina, 10 OCL. J. 468; (1994) A. IL R. 
(0) 145 > 697 


Consideration, small portion of, found kent 
‘necessity, efiect of. See Custom—ALIENATION 
i : 543 


- Suit. on - promissory note—Consideration, 


+ 





absence of—Burden of proof—Plaintiff, evidence ` 


- of, -disbelieved, effect of. - See PROMISSORY NOTE, 


i SUIT ON i 464 
Construction of: decree— Decree based . 

„award. See. Civ EROORoEE Cops, O. XXI, R. 55 

' “28T 


3 


Ejectment from: land, whether akis 
: ejectment from huts standing on land. : 


Ina suit for the ejectment of the ‘defendant from 
certain lahd on which there were some huts, the 
huts were'not mentioned in the plaint but the 


decree directed khas posseśssión ofthe land to be, 


given to the plaintiff by ejectment of the defendant 
therefrom : 

: Held, that on a proper construction of the decree 
the defendant was liable to be- ejected not only 
from:the land but from the huts as well. 
JNANENDRA Naty MOOKERJER v. BRAHMAPADA Pra- 
' MANICK, (1928) A. 1. R. (C) 704 “191 


Construction of- Ga GEK dana 

and: promise to pay-—Promissory note—Agree- 
cee See Contract ACT, 8. 25 © 77 
~ Ariat; essentials of--Marriage settlement 
f Revocation. See MUHAMMADAN Law— Construc 
” TION OF DOCUMENT X 716 





C. I F, To e when passes 
Bill of lading endorsed :to agent. of seller, 
he > affect of. - See Contract ‘Act, s. 83 








5 Deed. of gift- maway custom of donor, 
consideration of: 


In the construction of deeds of gift or’ bequests, 
the general test is, having regard to the presumed 


knowledge of local customs by donor or testator. 
and the manner of holding property in the com- ' 


` munity of the. donor or testator and having regard 
to the terms in which they have expressed their 
intention in their deeds of gift or bequésts, what 
was their real intention. Generally unless there 
are apt words to indicate that the intention” was 
that the property should’ be held’ with powers 


larger ‘than usual, it must be taken that the inten-- 


tion was that the property should „be held in the 
usual manner.. M OHATHOTH PARKUM v. PARAMBATH 
OHATHENKANDI, 34 M. iL T. 238; 20 L. W. 41; ee 
M wW. N, 480 - ; 86 


Lease, darpatni—Rent fixed in pete 
: —Darpatnidar agreeing to pay any new payments 

| levied from yatnidar-—Inerease of rent—Patnidar, 
. whether. entitled to propor tionate ineredse—~ 
| Bjusdem generis, principle of. 





INDIAN CASES,, - 


1012, 


A 8 
Construction -of document=concld. = >e" ; 
Under a darpatni lease in which the rent was 


fixed in perpetuity,.the darpatnidar undertook to 
pay in addition the road cess and public works cess 


, and, “any other new amount or payment that may 


be fixed and whatever else was payable by the 
darpatnidar according to law.” On a re-settle- 
ment of the estate the rent was increased ‘and the 
patnidar sued the darpatnidar to recover a _bro- 
portionate amount of the increased rent : 

Held, that the darpatnidar was not liable to pay 
increased rent under the lease and the words “any 
other new amount or payment that may be fixed” 
must be interpreted ejusdem generis with the words. 

“road cess and public cess,” ete. C-SRISH CHANDRA 
PAL CHownHURY v. DEBENDRA Nata Singa Rey 


) , . + 369 
~ Letters of: eet what are. ` See BANKER | 
JAND CUSTOMER 757 





—- Mortgage-deed—Inter “est, 
` on land—Morigagée, remedy of. 
‘In a mortgage-deed: the payment of interest was 

recited as-an obligation’ to be mef by the mort- 

gagors yearly. It was further stated that in case 
of default the mortgagee could bring -the- pro- 
perty to sale at any time in order to recover the 


whether charge 


-principal and interest aud that at any time the 


mortgagors could redeem by paying the principal 
mortgage-money : 

Held, (1) that the interest was not a charge, on 
the mortgaged property and the mortgagors were 
entitled ‘to redeem the property on apaymêni of | 
the principal amount only; ” 

~ (2). that the remedy of the, mortgagee was to 
recover the interest due by means of a separate 
suit for sale. L Rams Larv. Mungsa Lar 24 


Mortgage-deed— -Stipulation to pay arrears ' 
OF ‘rent due from tenants on redemption— Time- 
` barred arrears, whether payable--Mortgagee in 
, possession, ‘duty of-—Occupancy rights created-~ 
“M ortgagor, whether entitled to compensation. 


“Where a mor tgagor makes himself -liablé to pay ` 
to the mortgagee at tho time of redemption, ‘all 
arrears of rent ‘due from the tenants, he sh®uld 
be taken to have intended to pay up’ only those’ 
arrears which hé can himself recover. He cannot, 
therefore, . be held liable to pay the amounts. of 
any decrees obtained by the mortgagee against 
tenants which have become time-barred. 

‘It is the duty of the mortgagee in possession to 
take as much care of the property: mortgaged® to 
him as a prudent man would take if it was his 
own. If he, ther efore, grants occupancy rights to 
tenants in’ lien of masrana, he must ` compensate 
the mortgagor, and the, amount realized- by- 
lim musi be deducted from the mortgage amount. 
A Guasi RAM v, Buora Natu, 21 A. L. J. 886; 10 
O, & A. L: R. 97; (1924) A; L R. (A) 158: 46 A, 
115 314 


‘ 


Question of fact or law. 
-The inter pretation of the terms of a deed is a 
question of Jaw.” No TULARAM v. SuMRATI 621 : 


Sale-deed— Agreement to re-convey., Ser 
a TRANGFER or Property Act, 8, 5 


. e 
Vol. 79] 
Construction of Statutes —Tilustrations, value 


of. . 
“In the construction of the text of the sections 
of an enactment it is the duty of a Court of law 
to accept, if that can be done, the illustrations 
given as being both of relevance and value in 
the construction of text. The illustrations should 
in. no case be rejected because they do not square 
with ideas possibly derived from another system 
of jurisprudence as to the law with which they or 
the sections deal. And it would require a very 
special case to warrant their rejection on the 
ground of their assumed repugnancy to the 
sections themselves. It would be the very last 
resort of construction to make any such assump- 
tion. The great usefulness of the illustrations, 
which have, although not part of the sections, 
been expressly furnished by the Legislature as 
helpful in the working and application of the 
Statute, should not be thus impaired. O AGNES 
Hareret Davin v. Murray & Co., Lio, 110, L. J. 
459 1026 


Contract, executed and executory—Mortgage in 
favour of lunatic, whether enforceable. See 
Contract Act, s. 11 955 


———— for remuneration _ to be strictly meruit— 
Quantum meruits, principle of, whether appli- 
cable. See PRINOIPAL AND AGENT 287 


Infention to sell or purchase—Speculation, 
effect of—Contract, whether void. See Contract 
Acr, s. 30 : 578 


, performance of—-Widow, alienation 

. by—Suit by reversioners—Compromise— Decree 
upholding alienation conditional on payment of 
sum of money by widow to reversioners within 
specified time—Time, whether of essence of con- 
tract—Non-payment, effect of. 

In a suit by a reversioner to set aside an aliena- 
tion by a widow, a compromise decree was passed 
which provided that in case of payment of a sum of 
money by the widow to the plaintiffs within a time 
fixed, the alienation was to be declared valid and 
on default, it was to be set aside as null and void, 
Two days after the prescribed time, the defendant 
applied to the Court to be allowed to deposit the 

ount in Court: í 

Held, that time was ofthe essence of the contract 
and that the question of relieving against forfeitures 
did not arise in the case and the alienation by the 
widow must be declared void. M ELLANMAL v. 
VENKATARAMANA RAO 958 


nga with mutual obligations—Parties, rights 
and liabilities of. 3 
“Where a contract contains mutual obligations, a 
party who is unable to perform his part of the con- 
tract cannot exact performance from the other 
party. A Fagin MAHOMED v. BHAGU Kuan 371 


0., I. F.—Sale of goods—Construction 
-of document—Delivery, time for extension of-— 











Seller, duty of. See Contract Act, 8.83 1012 
Contract Act (IX of 1872), 585, 2,11, See 
` Minor 945 





8 11—Mortgage in favour of lunatic, 

_ whether enforceable—Hxecuied and executory 
contracts, : ; 

e 


GENERAL INDEX. 


1089 


Contract Act—contd. 


A lunatic or a minor is not disqualified as 
such to take immoveable property under an exe- 
cuted contract and a mortgage executed in favour 
of a lunatic or a minowis enforceable by him. 

The case of executory contracts, however, is 
different and a lunatie or a minor cannot validly 
enter into a contract for sale or mortgage in his 
favour. O SHEORATAN SINGH v. KALI CHARAN, 10 O & 
A. L. R. 543; 11 O. L. J, 498 955 


—--— S. 16—Undue influence—Mortgage—Need 
of money--Compound inicrest—Interest, high rate 
of—Donee from mortgagor's widow, whether can 
object, 

Urgent need of money on the part of a borrower 


does not of itself place the lender in a position to 
dominate his will within the meaning of section 16 


of the Contract Act. 


There is nothing inherently wrong or oppressive 
in an agreement for the payment of compound in- 
terest, nor is the mere fact of the rate of interest 
being high sufficient to raisea presumption cf 
undue influence. 

A donee from the mortgagor's widow is not en- 
titled to the equities which existed in favour of 
the mortgagor ond it is not, therefore, open to him 
to plead that the contract of mortgage is bad for 
undue influence. | Cuirangi Lan v, Dosr Manonen, 
(1923) A. IL R. (L) 634 995 


— 8S, 17, 18. See Fravup 330 


s. 25— Limitation Act (IX of 1908), s. 
19—Stamp Act (II of 1899), s. 56, Sch. I, Art. 5. 
Acknowledgment and promise to pay difference 
beiween— Construction of document—Promissory~ 
note—Agreement, . 


Whether a statement contained in a particular 
document is a mere acknowledgment within the 
meaning of section 19 of the Limitation Act, or is a 
promise to pay within the meaning of section 25 of 
the Contract Act, must depend upon the language 
of the instrument under consideration. 

Defendants executed a document in the following 
terms :—“ Account of money. In the name of 
Panaullah Miji and Umer Ali Miji of Nanupur, 
Mokam Chandpore. Amount due brought forward 
from the account of Panaulla Miji at page 24 of this 
book Rs. 3,535. Interest at the rate of one rupce 
per mensem, stipulated time for payment the 
month of Bhadra of the year 1318 B. 8.:" 

Held, (1) that the document contained a promise 
to pay within the meaning of section 25 of the 
Contract Act ; 

(2) that the document was not a promissory-note, 
but an agreement within the meaning of Article 5 
of Schedule I to the Stamp Act, and was not affected 
by the provisions of section 35 of that Act. © 
Prasanna Kumar PAL Sanatan JSUNDA v, PANAULLA 
Must, (1923) A. I. R. (C.) 659 77 


——-—— 8. 25—Limitation Act (IX of 1908), $. 
19—Decree—Verbal contract to pay amount 
Contract, whether enforceable. 

Where a judgment-debtor, in consideration of 
the decree-holder not enforcing the decree 
verbally promises to pay the decretal amount at 
some future date, the contract is Valid and enforces 








‘tain rate. 
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able in law, even though the decree.has by that 
time become time-barred, ` : 
The fact that.an acknowledgment of a debt under 


. section 19 of the Limitation Act is required to be in 


writing, does not in any way Affect the validity of a 


yerbal contract such as the above, which is anew , 
promise for a new consideration and is a cause of- 


action in itself. . 

All that is required by section 19 of the Limita- 
tion Act is an acknowledgment of an existing debt. 
A new-consideration is not required nor is an 
actual promise to pay. 
Monax Roy, .50 CO, 974; 28 ©. W. N. 322; (1924) 
A. I. R. (0.) 388 . 489 
—8, 30°—-Wagering -contract-—Initention to 
sell or purchase—Speculation, effect of—Con- 
tract, whether void, 





A contrach.may be unenforceable, if it only 
amounts to wager on the rise or fall of the market 
and is not accompanied by an intention to sell or 
purchase goods at a given time and plate at a cer- 
Where, however, there js a real desire on 
the part of the vendor to sell and the buyer to pur- 
Chase the goods agreed to be sold, at the contracted 


‘rate, the contract is not a wagering contract and is 


enforceable: and existence of speculation which 
forms an element in many transactions does not 
make the contract void. O Narayan Das v. Manesur 
Tin, 9 O. & A. L. R. 567 - 578 
aii S, 73-—Inierest Act (XXXII of 1839), si 
_ 1--Sule of yoods—Breach of contracts—-Damages 
4 ~ Exchange, rate of, when to be calerlated—In- 
terest, whether can be awarded. - 
“In a suit to recover the -value of goods which 
were agreed to be paid for “as per home invoice,” 


“tha tate of exchange for the conversion of sterling 


into rupees should be that prevailing on the date on 
which payment was to be made under the contract, 
and not that prevailing on the date of judgment. 

_ Interest may, in sucha suit, be awarded to the 
plaintiff, as damages under section 73 of the Con- 


`. tyact Act, where it, is proved that loss has been 


caused to him owing to the defendant's default in 
not making the payment on the due date. - i 

'.In the case of an old contract interest may be 
awarded under the. Interest Act, fram the time 
when a demand for payment is made in writing so 
as to give notice to the debtor that interest wili be 
claimed from the date of such demand until the 
time-of payment. R SHAKOOR & Co.v. FINLAY 
jênLEMING & Co, 2 Bur. L. J. 130; 1R. 339; (1923) 
A. L R. (R.) 265° 1 291 


s. 73, Wus. (n)—-Interest Act (XXXII of 
- 1839), s. 1—Interest, when allowable, ` 





«The claim ‘for interest on a snm of money due 
from cne person to another depends upon contract, 
express or implied, or on some rule of law allowing 
it. there is no contract allowance of interest can 
only be made as a matter of Jaw. > 
“In the absence ofa contract to that effect, the 
only grounds on which a person can claim interest 
on money due -to, him. from another, when the 
liability for the sum is established, are to be found 
bither in section Gi, illus. (7) of the Ccntracs Act or 


. 


__ INDIAN OASES: 


O IBRAHIM MALLICK v. Laur . 


x 


Contract Act—contd. ahs Si et 


in section 1 of the Interest Act.- A JwaLa PRASAD 4 


v. Hort Lau, 22 A:L. J. 558; 46 A. 625 1049 


——-—8. 74, applicability of-—Execution of 
decree— Court executing decree, powers of — 
Interest, whether can be reduced, 

. The Court executing the decree must take the 

decree as it stands and has no power to go behind 

eu entertain an objection to the legality of the 
ecres, 


The terms of section 74 of the Contract Act are 


not applicable toa decree, and the Court executing. 
the decree cannot grant relief in respect of interest 
mentioned therein on the ground that it is penal. 
A RAGHUNANDAN PRASAD RAM v. GHULAM ALAUDDIN 
Bue, 22 A. L. JAGI; 46 A. 571 916 


——— ss, 78, 83, 107, 118—Sale of goods, 
subject to inspection and approval—Sale, when 
complete—Re-sale, right of, when arises--Gpods 

` answering ` particular deseription—-Warranty, 
implied. 

Where goods are purchased subject to the con- 
dition that they are undamaged and in good travell- 
ing condition and subjectto inspection and ap- 
proval, the sale is not complete till they are inspected 
and approved by the purchaser and till then no 
right of re-sale arises under section 107 ofthe Con- 
tract Act. ie Wa : 

In the case of a contract of a general nature for 
the purchase of goods known by a certain descrip- 


tion, there is always an implied warranty that the ` 


goods will be such as are usually sold under that 
denomination aud not in a damaged condition. Pat 
RAMDAYAL Ram Nara v. Busro Bux QOURIDATTA, 
ae L-R. 398; (1924) A. I. R. (Pat.) 240; 5 P. L. T. 

; ; we h . 183 


——_-—$, 83—Sale of goods- C. I. F. Contract 
—-Property when passes—Bill of Lading endors- 
ed to agent of seller, effect of—Construction of 
document—-Delivery, time for eatension of-—- 
Seller, duty of. ` 


. Whether the property in the goods has passed in 
the case of a O, I. F. contract depends entirely on 
the question whether the seller has. parted with the 
control over the disposal.of the goods. . He may. in- 
tend to do this if he endorses the Bill of Ladfhe 
over to the purchaser. But if he endorses the Bill 
of Lading in blank and hands it over to his own. 
agent for delivery with instructions that he shall 
not hand it over until the goods are paid for, the 
intention of the seller is to retain the disposal of 
the goods under his own control. 
Defendant in Bombay agreed to purchase certai#i’ 
goods from plaintifis in England. Plaintiffs wrote 
to the defendants :—- i ; 
` “In the present state of our market it is im- 
possible to guarantee delivery, and it must be 
understood, In case any of the yarns are “a little. 
late, there must be no claim for late delivery.. 
You can, however; rely on our shipping the yarns 
to time, if. this is at all possible.” 
. To this the defendant replied :— 3 
“We note thatit is’impossible io guarantee’ 
delivery in the present. state of yourmarket. We, 


however, hope that you will do your best to ex. 


podite the shipment as early as you can and will 
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cable us the name of the steamer, 
woods: DaN. f 
‘Held, that the parties had agreed to extend the 
time of shipment and as no particular period . for 
extension was mentioned in the letters, the plaint- 
. jis were bound to deliver the goods within a 


reasonable time -beyond the contract time. B 


Bank or Morvi Lro. v: BAERLEIN Bros., 26 Bom. 
L. R. 155; 48 B 374; (1924) A. I. R. eee 


————s. 108, Excep. I—Sale of goods~-Hire 
wW, vendor—Sale, subsequent, whether passes 
title. ; 


“8 made over his buffaloes to the plaintiff in 
sêjtlement of a debt and then hired them from 
him. Subsequently he made them over in settle- 
ment of a debt to the defendant. 
to reeover the buffaloes from the defendant : i 

Held, that Iixception I, to section 108 of the 


Contract Act was not applicable to the case and . 
the plaintiff was entitled to recover ‘the buffaloes - 


from the defendant. R SHAUNG 


Ko 
Maune, (1928) A. I, R. (R.) 98 


280 


NYAN v. 


Costs—-Practice—Original Side-~ Costs to several - 


respondents—Order, meaning of. See PRACTICE— 
. ORIGINAL. SIDE 704 


== Wrongful detention-~Measure of a 


ages—lixtravagant claim, See Tor? 


Court, act of—Election petition—Deposit of money 
~—Delay in payment—Uiforeseen catuse--Limi- 
-tation Act (IX of 1908), s..5, application of. 


Where a person who is bound to pay money 
produces the money in Court and complies with 
the rule which requires him to take out challan 
and pay the money at a different place and there 
is asdelay in the actual payment of the money. 
into the Treasury or Bank owing to reasons 

` sbeyond the control of the person making the 
payment, the payment must be deemed to have been. 
made on the date the money is produced and the 
challan obtained. 


The rule of law that nobody should be preju-` 


dicgd by an act of Court or of its officers is one 
_of universal application and does not depend 
upon section 5 or any other provision of the Limi- 
tation Act., i 


The election to a Taluk Board was held on Mh. 


May 1922, The Court was closed for the vaca- 
tion of lth May and re-opened on 17th July. 
Jahe period of i4 days allowed for presentation of 
election petitions expired during the vacation and 
the petitions were presented on l7th July, the 
re-opening day, with the necessary Lodgment 
Schedule for the requisite deposit. The challans 
were issued late: in the day, The Treasury 
Officer was at that time absent from his place 
and it was too late to make the payment to the 
Bank. The next day on account of a jutka 
accident and a delay of an hour by the Treasury 


* Officer, the money could not be paid. The money 


was, however, paid on the 19th: 
Held, that, in the absence of any negligence on 
the part of the petitioner, the payment must be 


eke? w 
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ts, 
one 


Co urt--coneld. 


held to have been “made in time. M -GopAtas-2 
KRISHNA PILLAI v. KCUNJITHAPATHAM LLAI (1923) 
M. W. N. S11; 18° L. W. 844; 45 M. L. J. 849; 
(1924) A. L R. (M) 324; 33 M. L. T. 106; 47 M. 
543 ? 651 - 





=———, appelldte, general powers of—Powers, 
whether may be exercised in favour of defeated 
-eross-appellant—- Cross-appellant, - whether can 
file crcss-objections. See Civin PROCEDURE ` 
Cong, O. XLI, rr. 22, 38 i 670 


competent to execute decree-—Transfer 
of jurisdiction—-Objection taken to jurisdiction 
in appeal, whether can he entertained. See . 
Civil Procepure Cope, ss. 21, 37, 38, 89 806 


, discretion of—Document, 
of—Objection before Appellate 
‘Court whether will interfere, 
CEDURE Cone, O. XLI, R.. 2 . 


admissibility ` 
Court—-High 
See Civiu Pro- 
1029 © 


See 
250 


m, duty of—-Privy Council record. 
. Ovo Rent Act, s. 107G 





———~, duty-of, to record reasons--Additional 
evidence, admissibility of, See CIvIL PROCEDURE 
Cony, O. XLI, r. 27 408 


, inherent power of-- Application’ beyond 
time, admission of. See OrvıL PROCEDURE CODE, 
s. 191 -` : 997 


~ inherent power of-—Judgment signed - 
—Alteration of order. See Orvis Procepuns 
“Cops, s. 151, O. XX, r. 3, O. XXI, R. 53 ne 
A Gey 9 


, inherent power of- Security for cosis 7 
Transfer of one of several plaintifs to category 
of defendants—~Future costs. See Civin Proci- 

_ puRE Cong, O. I, rr. 2, 10 . 298 





, inherent power of--Wrongful appoint-- 
ment of Receiver--Restitution. See CIVIL Pro- 
CEDURE CODE, ss. 144, 151 724. 


-, leave of, whether necessary—Property ” 
situate outside original jurisdiction, whether 
can be investigated, .See LETTERS PATENT (BOMA, 
ch. 12 780° 


, original jurisdiction of— Hx parte decree : 
against some defendants-- Appeal by contesting 
defendants —Subsequent application by absentee 
. defendants to set aside-decive. See Civil Pro- 
CEDURE Cobe, O. IX, R. 13 381 

, power of, to interfere -Order directing 


removal of cucroachment, See PUNJAB MUNICI- 
PAL AcT, 8. 175 ; 8 








, whén can decline to adjudicate. Sea 
PROVINCIAL INSOLVENCY Act, 65. 4. 322 





, whether “can refuse applicatiori~Sym- 
monses to witnesses, party, right of to—Applica- 

` tion made at late stage, ` See Civin ProcgpyRe. 
Cops, O, AVI, R 1 . a 143. ° 


1092 
Court-fee,: ad valorem; paid in: main appeal—- 


Appeal agaiwst mesne profits—Court-fee ‘payable. 
See Court Fies Acr, s. 6 i 906, 908 


ia Deeree based on aw&rd—-Exceution, whe- 
ther can be refused for non-payment of Court- 
fee--Court-fee, whether payable. See EXECUTION 
OF DECREE . ` i 489 
matin — at psyable—Application for assessment of 
rent. See Bergan ‘Tenancy Act, s. 105 (3) 312 
— payable—Declaration with consequential 
relief, Suit:for—Valuation, mode of, See Court 
Fees Act, s. 7 (iv) (e) 113 
‘payable—-Hindu joint, family~Suit for 
partition. See Court Fess Aor, s. 913 











————— payable--Land ‘in «dispute separately: 


assessed to revenue, 
(v) (©. 


79 


— payable- Suit “for redemption—Ancilldry 
claim for surplus mesne profits—Suit, valuation 
of. See Courr Fees Aor, s. 7 or. (ix) 303 


payable—-Suit for setting aside 


See Court Fuss Act, s. 7 
. 6 


for consequential relief. See Court Fers Act, 
6. 7. (e) (iv) ay . 982 
— payable--Suit for settlement of. accounts 
-Preliminary decree—Appeal by  defendaiit 
‘against whole decree, See Court Fess’ Act, 
8. T ov. (4) 923 
= Suif for declaration of title and injune- 
tion—Prayer for appointment of Receiver— 


` Valuation of suit—Court-fee payable. See Court 
„Ferers Act, s. (7) (4) (e) (d) 668 








Gourt Fees Act (VII. of 1870), $. 6— Appeal . 


against mesne profits—Ad valorem Court-fees 
already paid in main appeal—Court-fee payable. 


‘Where the appellant has ' already paid ad 
. valorem Court-fee on mesne profits claimed by 


the ‘plaintiff against him ‘in the appeal in the- 


main- case; he is not liable to pay’ ad valorem 
Court-fee again in an appeal against an order 
ascertaining and decreeing ascertained mesne 
profits against’ him. Pat Basu Ram MANDAR v. 
MAHARANI NAWLAKHBATI, (1924) Pat. 
B15. si 908 


mi 





S: 6—Appeal against mesne ` profits— 
` Ad valorem Court-fee paid in main appeal— 
.Court-fee payable. Ai 


“Ad valorem Court-fee is payable in an appeal 
against the amount of meme profits fixed in 
` exccution proceedings even though the appellant 
has already paid ad valorem Court-fee in an 
appeal in the main case which has been decided 
against him. Pat MuLLICK Moxnrar AHMED v. 
Brsi RAHIMUNNISA BEGAM 906 


"a S$, 7-—-Hindu joint amal — Suit p 

partition—-Court-fee payable, $ : fet 
TA suit ‘for partition of Hindu 
property éven Where ‘the properties 
name of different*members ‘of the 
does ngt require ad valorem Court-fee, 


joint family 
stand in the 
joint family 


“INDIAN CASES, 


decree 
‘for :injunction’ not to disturb possession and . 


206; 3 Pat.. 


[1924 
Court Fees Act—contd, : ` 


In the case of a Hindu joint family, the posses- 
sion .of one member is the possession of all. 
Pat BAsuki BEHARY PANDEY ~v, CHATTAR PANDEY, 
(1924) Pat. 210 “913 


8.7, Iv—-Plaintif, right of, to value 
relief—Appeal against dismissal of suit— 
Plaintiff, whether can vary valuation. 

Where. there is no basis of cash valuation, the 
plaintiff can make an imaginary valuation subject 
to his paying an additional Courtefee on what 
may he ultimately found due. - f 

Although the valuation placed by the plaintiff 
is. not expected to be exact it must be a reason- 
able valuation and not merely arbitrary or fancifyl 
and the valuation ina plaint binds a-plaintiff in 
a subsequent memorandum of appeal in the same 
manner and to the same extent as it binds,the 
defendant. S Dironanp- DOWLATRAM v., Firm OF 
Prermananp OHIMANDAS, 16 8. L. R. 273 582 

s. 7, Iv—Suwit for settlement of accounts 
Preliminary decree—Appeal by defendant 
against whole decree—Court-fee payable.’ oe 
Where in a suit for settlement of accounts the 

plaintiff has valued the relief prayed for under 
clause iv of section 7 of the Court Fees Act and 
has obtained a preliminary decree and the defend-. 
ant appeals against the whole of the said decree 
he is bound by the valuation in the plaint 
and must stamp the memorandum of appeal 
accordingly, $ MoriomaLv. Morar Bar | 923 


8. 7, lv -(¢)—Declaration - with conse- 
quential relief, suit for—Valuation, mode of— 
Court-fee payable, ’ Riges i 
Where a plaintiff sues for a declaratory decree 

and asks for consequential relief, the valuation 
of the suit by him wunder section 7 iv (c) of 
the Court Fees Act, must not be arbitrary but 
must accord with the value of the subject-matter 
of the suit, and in case’ of dispute, must be 
determined by the Court. N KALICHARAN Lan w. 
SHIVSHANKAR SAHAI F . 118 

S. 7, -iv (C)=--Suit for. declaration -of 
plaintiff's right and injunction against defendant 
-Value for purposes of jurisdiction and’ CouPt- 
fees--Court-fee payable—Suits Valuation Act 
(VII of 1887), s. 8. 4 : < 


Ina suit by reversioners against a Hindu widow 
in possession of her deceased husband's propérty , 
for a declaration of the plaintiff's right and for 
an` injunction restraining the defendant from 
wasting the property, the Court-fee payable must 
be computed according to the amount at which 
the relief.sought is valued in the plaint. 

In such a suit the plaintiffs are entitled to 
state the value to them of tho relief claimed and 
the Court-fce payable must be calculated according 
to the amount at which the relief sought is thus 
valued, they are not entitled to put ‘a high 
valuation on the plaint for purposes of jurisdic- 
tion and thus obtain an adjudication on the’ 
matter from a Court of superior gradé while at 
the same time asking for.a different and- much 
lower valuation for the purposes of Cotirt-fees. “A 
Kanpiatva OJHA v, JAGRANI KUER, 22 A, ln Jy 
319; 10 O., & A. L. R. 485; 40 A; 419 358, 


a 
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S. 7, lv (c)—Suit for setting aside decree, 
for injunction not to disturb possession and for- 
consequential relief—Court-fee payable. 

_ In a. suit firstly for a declaration that a decree 

obtained by the defendant was fraudulent and 

secondly for an injunction against defendant 
restraining him from interfering with the plaint- 
iffs’ possession of the property in suit and 
thirdly for consequential relief confirming plaint- 
iffs possession, the valuation to be put upon the 
plaint is the valuation of the decree sought to be 
set aside and not the actual value of the pro- 
perty. - 

“The value to bo put by the plaintiff on the 

plaint in a suit like the above should be taken as 

the proper value unless it appears that the value 
so put is arbitrary and inconsistent with the 

value .of the reliefs sought. © RAJABALA DASI v. 

RADHIKA UHARAN Ror, 40 C. L. J. 159 


8.7, Iv (©), (d)-—-Suit for declaration 
of title and injunction—Prayer for appointment 
of Receiver-—Valuation of suit for purposes of 
jurisdiction —~ Plaintiff, right of—Court-fees 
payable, ' 


In a. suit for declaration of title to land and 
consequential relief, namely, injunction, regarding 
the same, the Court must accept the value of the 
relief stated in the plaint for the purpose of 
jurisdiction. < : : Kia 

The relief for the appointment of a Receiver 
is in the nature of consequential relief and’ as 
such the plaintiff is entitled to put his own 
valuation on it, N KRISHNARAO v. OHANDRABHAGA- 
BAL 4 i ' 668 


~ S 7, iv, (€), XI (f)—-Suit for decla- 
ration—-Jurisdiction value how determined-—-Suit 
for. declaration that plaintiff -is liable to pay 
royalty at particular rate. s 
In a suit for a declaratory decree the jurisdic- 
tion value cannot be. held to be higher than the 
value of the subject-matter in dispute between 
the parties. ; - 4 
A suit by the plaintiff, one of the owners of 
certain hills for a deélaration that he is liable to 
paye achupalisha a kind of royalty only 
at a particular rate and not at’ the higher 
rate. claimed by the defendant is one for a 
declaratory decree without any consequential 
relief. The jurisdiction value of such a suit must 
be determined by the value of the subject-matter 
in dispute which is the capitalised value of the 
difference in the yearly payment between what 
the plaintiff admits is a proper charge on the 
property and the amount claimed according to 
him by the defendant. - 


Such a suit as the above cannot be regarded 
as. a suit for abatement of rent falling under 
section 7, clause xi (f) of the Court Fees Act, nor as 
one for a right to some benefit arising out of land 
under ‘sectson 7, clause iv (e), nor even as a suit 
for a sum of money periodically payable and 
falling under section 7, clause xi of the Act. M 
KARAKKATTIDATHIL Ryrappan v. Kanutyatr THAZ- 
HATAVEETIL, 46 M. L. J, 377; 19 L, W. 668; (1924) 
A, I. R. (M.) 621 i RA 343 
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S. 7, v (b)—Land in dispute separately 
assessed to revenue—Court-fees payable. 

Where the land in dispute forms an entire 
holding which is separetely assessed to revenue 
Court-fees should De assessed at five times the 
annual revenue under section 7 v (b) of the 
Court Fees Act. R Ma Sun v. Mauna Huan, 1R. 
651; (1924) ‘A. I. R. (R.) 102 579 


— $. 7, 1xX—Suit for redemption—Ancillary 
‘claim for, surplus mesne profits—Court-fee 
payable—Suit, valuation of. 

When a suit is brought for redemption and a 
certain amount is claimed as surplus mesne profits 
the plaintiff is not bound to pay Court-fees upon 
the surplus amount claimed in addition to ‘the 
Court-fee on the principal amount secured by the 
mortgage. i 

When plaintiff sues for redemption upon pay- 
ment ofa certain sum, an ancillary claim that an 
account be taken and any amount found due to 
or by one of the parties be awarded to the party 
to whom it is due,-does not ‘alter the nature of 
the suit and does not increase its value. A 
OHHIDDU SINGH v. JHANJHAN Rar, (1993) A, I. R 
(A) 261; 45 A. 154 30383 


Creditor and debtor—Mutual accounts, what aro 
. Cash advanco and re-payments in kird— 
Account, nature of. See LIMITATION Act, Scn, 1, 
Arts. 57, 85 998 


Cross-cbjections, as to ccsts, whether can ké 
entertained——New casc, whether can be set up. 
See APPEAL, SECOND i 977 


-Cross-appellant, whether can file cross- 
objections—Appellate Court, general power of 
—Powers, whether may be exercised in favour 
of defeated cross-appellant. See Civi, Pro- 
CEDURE Cope, O. XLI, rr. 22, 23 670 


Custom—Ala and adna maliks—Death of-ddna 
malik without heirs—Land, whether reverts tò 
ala malik. 


In some parts cf the country the ala maliks are 
the real proprietors, the adna malik being little 
more than a tenant with a right of occupancy, in 
other parts the adna maliks are the real Pro- 
prietors, the ala malik being merely a taluqdar, 
receiving- a certain percentage on the revenue. 
In the latter case, when an adna malik dies 
without heirs, the land owned by him ‘will not 
revert to the ala malik. |. IKHURSHAID ALAM v. 
CHAUDHRI Praneo, 5 L. W. 382 1 


~ Appointed heir, position of, 


In the case of anappointment of an heir pure and 
simple, on the death of the appointed heir his 
male issue succeeds to the adoptive fathers pro- 
perty and in default of such issue his widow 
takes, his estate on the venal life-interest 
and'if he leaves no widow the property goes to 
the male collaterals of the appointor if the estate 
consists ef property over which the latter had only 
a restricted power. : , 

A female descendant of an appointed heir is in 
no better position than a female descendant of a 
natural son, ` L NATHAL v. DHAN KAUR 15 














‘the Muza fiari nagar District. 


Lee 


a, 


; „local incidents and proof of— Hundwa 
* estato, whether under-tanure of Kharakpur—- 

“Alienability. See GuaTWALI TENURE, INCIDENTS 
OF 825 


ay question of=Appeal, second—High Court, 
power of, ee CIVIL PROCEDURE. CODE, s, 100 
von? 4 134- 


; question of+-Certificate, refusal to grant 
—Procedure—-Appeal, second. See PUNJAn 


Courts ACT, s9, 41 (e), 44 488 
= Right to cut trees—Zemindar, position of 
—Unerpur Jagir. See JAGIR LAND, 819 


-= "Trees, right to transfer = Wajitead-are, 
entry in, agan of, See LANDLORD AND 
TENANG E 542 


ian Abadi- Ryots, right of, to transfer site 
“of house- Mauza Datiana, Muzaffarnagar District 
-—-Laches of some co-sharet s, effect ofo 


“A custom which permits a raiyat in a village to 
transfer not only the materials of his house but 
also. the site on which the house stands can be 
recognised only when there is, absolutely clear 


-_ évidence to that effect. 


“No such, custom prevails in Mauza Datiana in 
“ Where some of the co-sharers have neglected to 
take steps “to avoid transfers made by people who 
are nothing. but .raiyats in the village, their laches 
cannot affect the rights of the other co-sharers in 
. the village. . A ALI HUSAIN v. SYED MAZAHIR Heeary, 
71924) A. L R.. (AJ) 477 134 
Adoption—Succession lo adopted son— 
Daughter. of adopted son, whether takes in pre- 
i: férence to collaterals of "adoptor. 


The adoption ofa son or the appointment of an 
heir under thé Customary Law-of the Punjab is 


, usually intended to make provision . for. succes- 


sion to the adoptive fathers property after ‘his 
death, and does not operate as a gift of ihe. pro- 
perty in favour of the adopted son. 


In each case a deed of adoption must be con- 
strued according to its language and in the light 
of attendant. circumstances and no hard and fast 
rule can be laid down on the subject. In some 
cases a-deed of adoption may well be construed as 
a dead ‘of gift while in’ others a gift inter vivos 
may not be contemplated, and the adoptive father’s 
intention may simply be confined to the appoint- 
ment of the adopted son as his heir, who would, as 
such heir, succeed to his property after his death. 
Ja NATHAL v, DHAN Kaur 115 


Alenation,. by female --- Reversioner, 
remote, whether can challenge. See HINDU Law- — 
Custom : 497 

——- by male proprietor ~- Necessity 
-Antecedent dabt—dliense, duty of--Decree 
against minor, effect of— Consideration, small 
portion of, found without necessity, effect of. 





5 MA is not the#duty of an alienes from a male 
proprietor Who, advances money for the payment 
of frst antecedent debts of the alienor to see to 


ae ay 
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‘Custom—cqntd, > > - Custom>=contd: © ; Ea 


the application of the money or to, find out 
whether the whole of the money due to tke antece- 
dent creditor was actually paid, . 
Where a decree is in existence against an alienor 
the "payment of that decree constitutes valid: 
necessity for the alienation of ancestral property. 
Where the amount of consideration for an aliena- 
tion by a male proprietor which is found to ke 
without necessity reprecents only a small portion 
of the entire consideration, it is not necessary to 
convert the sale into a mortgage. L BALBIR SINGH 
v, Goprxn, (1923) A. L-R. (la) 532 543° 


———— Alienation by widow-—-Necessity. pr ‘oof, of 
‘Decree ex parte against widow, value of, 


op he mera fact that an ex parte decree has been 
obtained against a.widow by a ereditor docs not. 
of ilself amount to evidence of legal necessity for 
the amount of the decree so as to justify an 
alienation by the widow of her hushand's estate. 
L Banas SINGH v Pracse Mar, 9 la L. J. 90 
mos 506 


— Necessity- Just debt, what is 
—Debt incurred to prosecute abduction case, 
A just: debt incurred by a male proprietor for 


„a necessary purpose is always binding on his 


estate irrespective of the income and means of 
the alienor. 


A just debt is a debt which is actually due and 
is not immoral or illegal or opposed to public 
policy and is not contracted as an‘act of reckless. 
extravagance or wanton waste or with the 
intention of destroying the interests of ihe rever- 
sioner's. A 


A debt incurred to prosecute a case under sec- 
tion 498 of the Penal Code may reasonably be 
regarded as aaa L ANoKH SINGH, SAPURAN 
Bixen, (1923) A. I. R. (Li) 660 © 980 


aan Reversioner, remote, Focus standi 


of, to challenge alienation. 


An alienor had three minor sons living, His*next 
immediate réversioner, brought a suit ‘to ch: allenge 
the alienation on the ground of want of considera a- 
tion and necessity : 


Held, that the plaintif had only a bare possibili- 
ty of succession to the alienor and had, therefore, 
no locus standi to maintain the suit,- which ust 
be dismissed as uy kiwé; L QTIRDHARI v. Mam 

Onanp, 6 L.I. J. 224 442 





=- = Will-—Ancestral pr operty~-Son- 
less Awans of Kot Sarang, Talisil Talagang. 

A sonless Awan of Kot Sarang in Tahsil Tala- 
gang is not competent to make a testamentary 
disposition of his ancestral estate. L RAKHI v. 
Baza, 5 L. 31; (1924) A. I. R. (L.) 452 743 





Ancestral a D e aequir ed 
by purchase, > 


~. Land ceases to bs ancestral if it comes into the 


. hands of an owner otherwise than by descent or 


by reason mêre of his connection with tfe 


‘than that of the vendor 
- villages. 


Vol. 79] hah; 


Custom—centd, 
common ancestor, for instance, by purchase. from 
a collateral L NAGINA SINGH v. JIWAN SINGH 

EDA GE 107 


Ancestral property, what is—Land 
purchased from collateral, whether ancestral. . . 
“Land ceases to be ancestral if it comes into the 
hands of an owner otherwise than by descent or 
by reason merely of his connection with the com- 
mon ancestor. Therefore, land purchased from a 
collateral although ancestral in the hands of the 


latter ceases to be ancestral in the hands of the” 


purchaser, L GHANIA v, PHUMAN ÑINGH 170 


Hindu widow, position of—~Succession. 
See Trusvs—Succession 891 


aie fe 





-—*—- Pre-emption—Wajib-ul-arz, entry in, 
construction of—Shurkayan shikmi, meaning of. 
An entry in a wajib-ul-arz provided rhat on the 

occasion of a transfer, the first right to take tlie 

property would be given to “ shurkayan shikmi” 
and that, if they declined, an oler should be made 
to the other proprietors of the thok or mahal: 
Held, (1) that the primary idea underlying the 
words shikmi was inclusion, that is to say, the 
shurkayan shikmi must, in some way or other, be 
connected with the vendor by reference to inchi- 
sion in something which containéd them both, 

eg, a khata ; 3 

(2) that, 


mahal who were proprietors in ths seme khata 
with the vendor. A SHARIF AHMAD ALVRR v. 


“MUHAMMAD, 46 A. 148; (1921) A. L R. (AJ) 875 612. 


— : Wajib-ul-arz, entry in, inter- 
pretation of--Mahal including shares in differ- 
ent villages— Co-sharers in thoks, position of. 


A certain mahal included shares in sixteen 
different villages, and a single wajib-ul-arz was 
drawn up for the entire mahal. The pre-emptive 
clause of the wajib-ul-arz placed persons entitled 
ig claim pre-emption in three categories, viz., near 


.co-sharers, co-sharers ‘in the same thok as the 


vendor, and co-sharers in thots other than that of 
the vendor : : 


_ Held, (1) that for purposes of pre-emption the, 
whole mahal must hs tranted asa single unit and 
. every ‘thok appertaining to the mahal in -whatever 


willage it may be situated was a thok of the 
mahal ; r . 

(2) that under the third clause of the wajib-ul- 
arz no -preference wis’ given to co-sharers who 
shared in the proprietary rights in:thoks other 
than -that of the vendor but in the same village 
as the vendor, as against co-sharers in thoks other 
situated in different 
A RAGHUNANDAN SINGH v. Moras Ras 
SINGH, 21 A. L, J. 84; (1923) A, L B. (A) 255 
oP 470 

of—Rebuital. i 

An entry in a wajib-ul-arz is by itself good 


Wajib-ul-arz, entry in, value 


WÉ grima: facie evidence of the custom of pre-emption, 


GENERAL INDEX, 


- 


(2) that, therefore, the expression shurkayan | 
shikmi meant those . proprietors in the thok or - 


ae e 
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> A adhi 4 
and it isnot necessary to corroborate a wajib-ul- 
arz hy proof of instances in which ‘pre-emption 
has been allowed.’ Ch the other hand, the evidence 
afforded by the wajil-ul-arz may be rebutted by 
convincing evidence which satisfies the Court 
that in fact the wajib-ul-arz. cannot reasonably be 
treated as a record of custom. Such evidence may 
be found in the language of the document itself 
or there may ke external evidence. A Sure 
MuHAMMAD Kran v. PARBHU Laz, 21 A. L. J. 801; 
46 A. 47; (1924) A. I. R. (AJ 274 . 41 





Shamilatland, whether accessary to pro- 
prietary holding—Sale of proprietary land, 
whether “includes shamilat--Jhang District, 
villages of, rule applicable to: 

The rights of proprietors in the skamilut of a vil- 
lage are not a mere accessory to the land separately 
held by them and the onus lies on a purchaser of 
proprietary land to show that a sale to him included 
a shate in the shamilat. 

The shamilat lands of villages in the Jhang Dis- 
trict were clearly detined at the Settlement of 
1856, and alienations of proprietary land in villages 
in that District subsequent to 1856 should’ nòt, in 
the absence of evidence to that’ effect, be held to 
carry with them’ rights in the shamilat of the 
village, kl. GOoBIND Ram v, ALI MOHAMMAD 84 


Succession- Collaterals, right of, natime 
of- Suit by one collateral for whole esta’e, whe- 
ther maintainable Limitation. Burden of proof 
— Register of Births, entry in, value of- Appeal, 

“second—Finding of fact based on wrong pinci- 
ples, whether bindiny. à 


The right of the collaterals of a deceased person 
to sutceed to hisestate under the customary law 


“is not a single indivisible right, so as to give each 


collateral a right of action for the whole’ estate; 
cach collateral is entitled to sue only for his own 
share of the estate. : 


Semble — Where in arriving af a finding of fac 
the lower Appellate Court has infringed rules and 
maxims laid down by the High Court and has 
decided the question on wrong principles as to the 
quantum of-proof, the finding of fact may be chal- 


-lenged in second appeal. 


A plaintiff must prove affirmatively and clearly 
that his suit is within time. Ps 

A mere entry Ina Birth Register that a son was 
bom to a man of the name of the plaintiffs father 
does not nacessarily prove that the entry relates to 
the plaintiff, L Prem Das v. SARBALaND, (1923) A. 
I.R. (L) 41 : ~ 211 


Damages, claim for--Short delivery of gools - 
Loss- Burden of proof —Notice, whether noces- 
sary. Sea RatLways ACT, S. 17 602 

, suit for Damages caused by action of 
Cwmal Offiears~-Limitation, Sez NORTHERN INDIA 
Qasab AND Drainage Act ss. 6, 16, 5> 208 


, suit for~ Loss of goocg- Risk note, Form 
B---Notice to Railway. See RAILWAYS Act, ss. 72, 
77, 140 . 428 


2096 


Damages—owild 


, Suit to recover—Pamages, caused by. con- 
` struction “of canal—Limitation. See LIMITATION 
Act, Sou. I, ART. 20O e 185 


Decree, against minor, effect of—Conéideration, 
“small portion of, found without necessity, effect 
of See OSTON ALIENATION i pas 





based on award—Execution, whether can 
“be pa ‘on ron-paymént of ‘Oourt-fee, ` See 
Execution OF DEOREE ' “489 





„compromise — Execution of decree — 
Decree, whether: can be a See ‘Exucu- 
TION oF DECREE ` i 891 





, compromise—Matter Siam to suit in- 
cluded-—Hzxecution—Intérest—Power of Court— 
Civil Procedure Code ‘(Act V of 1908), s. 151, 
` application of. ' 


‘Ini a suit for- specific performance of a contract 
for‘ sale, the parties came to an agreement under 
which The ‘plaintiff agreed to purchase certain 
` other property of the defendant as well. The 
Compromise was accepte dby the Court and em- 
bodied in a decree. 
sought to avoid purchasing’ property not subject- 
matter of the previous suit and urged’ that he was 
not bound by that portion of the. ecree : 


Held, (1) that the com promise must be taken as 
a whole and each’ part of it treated a8 conpiders 
tion for the other ; 


(2) that even if the agreement relating. to the 


property not subject-matter of the suit could not 


lawfully form part of the decree, once it had been ' 


so made a part, the person bound by the decre2 
could not object to that a as being not pas 
on him ; f 


(8) that, in any case, the Court had iera 
power to prevent. abuse of its own process and ‘as 
the action of the decree-holder in. executing only 
a portion of it would cause damage to the judg- 
ment-debtor, the Court would not permit him to 
dé sö. O MUHAMMAD YASIN ALI KHAN v. Ati 
BaHaADuRr; 10 O, L. J. 443; (1924) A. I. R. (O. ess 


scat otha Court, powers of. 


See DEKKHAN AGRICULTURISTS’ Revrer Aot,s.15B 


553 


, construction of-—Decree against joint tort- 
Gace nature of—Non-enecutable decree—At- 
tachment of suit—Death of defendant—-Sons, 
appointment of,.as legal répresentatives—Major 
and minor gons—-Guardian ad litem, omission to 
appoint—Decree against major defendants, whe- 
ther Go ata Procedure Code (Act V of 1908), 
O. XXIL. T. 4, 0. XXXII, rr. 3, 4 


. A decreə for recovery of possəssion against a 
‘number of joint tortfeasors is a joint decree, in- 
separable and undivisible. 
` A Court shonldenot pass a decree which cannot 
be given effect ta; 
e 4 


“INDIAN CASES, 


Subsequently, the plaintiff. 


. D924 


Decree- contd. 
. 
Plaintiffs sued for recovery of. possession of 
certain plots of land against seven defendants alleg? 
ing that they had been dispossessed’ by” defendants 
Nos. 4, 6-and 7. The First Court declared the 
plaintifs’ title to two ‘plots but dismissed their 
claim for possession, which, however; was decreed 
on appeal. It appeared that ‘defendant No. 1, 


< having died during the pendency of the ‘appbal 


his heirs were brought on the record but ‘that five 
of these heirs were minors and ‘no steps were 
taken for their proper representation. The Appel- 


.. late Court passed a decree against’ the major 


defendants and declared that the minors would not 
be bound by this decree as they were not properly 
represented in the appeal. The other. defondanty 
appealed to the High Court : 


‘Held, that the appeal before the lower Appellate 
Court could not proceed in the absence of the” re- 
presentatives, of the decased defendant and no 
decree could be made under the circumstances. 
c NEYAJADDIN | v, AKAMAT ALT “365 


—+~—— by .consent—Provision for payment 
by - instalments. and execution of decree’ in 
default:—Deciee, whether ‘merely prelimainary—- 
Deates, execution of See MonTGAGE surr 418 


———— directing Kebon individually -Appli- 
cation for joint execution—- -Applicati ion, whe thes 
in accordance with Jaw. See LIMITATION AOT, 
Sou. I, ART. 182, CL. (5) 880 


——_———, ex parte, against widow, effect st Gusin 
—Alienation by widow — Necessity, proof of. 
“See CUSTOM—-ALIENATION BY WIDOW ` . 506 


, ex parte—Agreement to withdraw appeal 
-Failure to act upon agreement—-Prosecution of 
ie whether fraudulent. Seé FRAUD 

330 


, ex par te—Appeal, grounds of—Summons, 
service of, whether can be questioned. See 
Cry PROCEDURE Cons, O. IX, r. 13 `~ 506 


e 
, ex parte—Appeal, whether lies —Crose~ 
objections, point, whether can: be taken in. - See 
Omu PROCEDURE Copr, 0. IX, R 13, O. XLI, 
R. 22° 968 


——, ex parte, application to set aside—Dismiż- 
sal for defauit—Appeal. See-Crvin Prooebure 
Cops, s. 141, 0. IX, Re 13, O. XLII, R 1 323 


for damages—Civil wrong by Hindu 
father—-Benefit to family pry Sons, ‘whe- 
ther bound---Immoral -illegal ` debt. See 
HINDU TAWA MATAKEG ARA. 1036 


for dower, sale of--Time of essence of. 
_ contract, See TRANSFER or Property Act, 5. 6 


(9) | 214 


jor injunction, stay of- Decree declara- 
tory in part, effect. 0f. 


„It is nó bar to the stay of execution of a decree | 





. 
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Decree—coneld, aaa 
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for an injunction pending the disposal of an appeal, is 2 protection unless the case confes within the 
le ; : quitification attached to the privilege. 


that a part of the decree appealed from is declara- 
tory in character. M SONACHALAM PILLAI v. KUMARA- 
VELU CHETTIAR, 46 M, L. J. 188; (1924) M. W. N. 
A 19 L. W. 427; 47 M. 316; (1924) A. I. R. KPN 


m for possession---Execution, application for 
Dismissal in default—A pplication for ascertain- 
ment. of mesne- profits, whether barred. See 
Qiviy Procepurr CODE, O. XX, x, 12 635 


of small cause nature—Order for execu- 
tion—Second appeal, if competent—Erroneous 
_lecision~ Refusal to exercise jurisdiction—Revi- 
ston. sa ER 


Ng second appeal lies against an order for the 
execution of a decree passed in a suit of the nature 
ofta small-cause of valué below Rs. 500, but ‘the 
petition of appeal may be treated as a ‘petition in 
revision. > > Ma i ` 


Where a decision is so palpably erroneous as to 
amount almost to an improper refusal to exercise 
jurisdiction, as, for instance, where the Court 
refuges to execute a decree as time-barred, while 
the decrée is not so barred, the High Court will 
` interfere in revision. A SURAJMAN CHAUBE v. ANJORE 
SHUKUL, 21 A. L. 'J. 861; 9 O. & A. L. R. 989; 46 
A: 13; (1924) A I R (A) 263 6 


a 





, preliminary— Suit for” ‘settlement of 
_accounts—Appeal by defendant against whole 
decree—Court-fee payable. See Covet FEES Act, 
s. 7, or, (4) 923 





ikan age necessary to ascertain set- 
‘off—-Decree, whether declaratory. See LIMITATION 
Aor, Arr, 182 477 





, whether fraudulent—Fraud—Agreement 
to withdraw appeal—Failure to act upon agree- 
ment—Prosecution of appeal-—-Ex parte decree. 
See Fraup -” ~ 330 


e 
Defamation---Complaint to public -servant—Good 
faith, absence of —-Privilege. ` 


Communications addressed in good faith to per- 
sons in public position for the purpose of giving 
them information to be used for the redress of 
grievances, the punishment of crime, or the secu- 
rity òf public morals, are privileged, provided the 
subject-matter is within the competence of the 
person addressed; where, however, the communi- 
cation is not made in good faith and is unfounded, 
malice in law must be presumed and the privilege 
disappears. The person complained against is, in 
such a case, entitled to sue the person making the 
communication for damages for slander. 


Obiter :—Even where a complaint is filed in a 
Criminal Court and is afterwards dismissed, a 
suit for damages for malicious prosecution is in 
certain circumstances maintainable, ‘because the 
privilege is qualified and not absolute, and there 


05 -> 


A BINDESH- 
WARI PRASAD TIWARI p, HANUMAN PRASAD TIWARI, 
22 A, L. J. 65; (1924) £. L R. (A) 445 640 


DEFINITIONS — 


Act, meaning of. See PROVINCIAL INSOLVENOY 
‘Act, 1920, s. 53 y 395 
Agricultural land, tea garden, whether, See 
PUNJAB PRE-EMPTION Act, 1905, s. 3 (1) 946 
Ala and Adna maliks. See Custom 91 
Animus Momendi, not proved. See Divorce 
Aort, 1869, s. 2 o - 719 
Case, meaning of. See OUIVIL PROCEDURES Oops, 
1908, s. 115 168 
Cause of action, meaning of. See Civm Pro- 
CEDURE Cope, 1908, O. II, r. 2 755 
Cultivable, meaning of. .See Mapras ESTATES 
Lanp Aor, 1908, s. 3 (16) 718 
Ejusdem generis, principle of. See Consrucrion 
OF DOCUMENT : 
Hundi, negotiation of, meaning of, See O1vin 
ProogpurE Cope, 1908, s. 20 (e) 800 
In accordance with Law. see LIMITATION 
Act, 1908, Arr. 182, on. (5) ; 880 
Justertil, plea of. See CHOTA NAGPUR Tenancy 
Act, 1908, s. 177 601 
Litigating under same title, meaning of, 
See C. P. Laxo Revenue Acr, 1917, s. 80 


- f 621 

Lis pendens, doctrine of, applicability of. See 

Burma Laws Acr, 1898, s: 13 - 729 

Loss, meaning -of. -See Rarrways Act, 1890, 
12 


P 


s. 72 g 


Mohtamim’s rights, nature- of, See Prr- 
EMPTION oe 327 
Matters before the Court, scope of. See 
Evipence Act, 1872, s. 3 609 


Nominate, meaning of, See Hast INDIAN 


QorTon AssooraATION RULES, R. 42 769 
Order, meaning of. See Practice 704 
Other sufficient reason, meaning of. See 


Cryin Procepure Cops, 1908, O. XLVII, r. 1 
4 745 
Person aggrieved, creditor, whether. 
` Provincia Insotvency Act, 1920, s. 53 
Purchaser, whether includes trustee. See 
ProvinciaL Insonvency Acr, 1920, s. 53 888 
Quantum Meruit, principle of, whether ap- 
plicable. See PRINCIPAL AND AGENT 287 
Ralyati land, definition of. See MADRAS ESTATES 
Lanp AoT, 1908, s. 3 (16) 718 
Running train, what is, See Ramways ACT, 
1890, s. 72 ` 428 
Shurkayan shikml, meaning of. See Cusrom 
~—~PRE-EMPTION : 612 
Valuable consideration, meaning of See’ 
PROVINCIAL INSOLVENOY Acr, 1920, s. 53 888 


Dekkhan Agriculturists’ Relief Act (XVII of 


° 1879), s. 15 B—Consent decree—Hxecuting 
Court, powers of. 


In the case of suits falling under clauses (y) 
and (z) of section 3 of the Dekkhan Agriculturists' 
Relief Act, an agriculturist, if “the decree is a 
consent decree, can apply to the Court for an 


“1098 


Dekkhan Agriculturists' Rellaf Act=-ooncld, ~ - 
enna Aa 5 \ i 


order under section 15 B to grant instalments in 
execution -not provided for in the decree. 

. Section 15 B of the Defkhan Agriculturists' 
Relief Act does not make any exception in the 
case of consent decrees. The fact that a decree 
is a consent decree does not limit the powers of 
the Gourt, which can in’proper-cases substitute 
system ofinstalmentsto direct sale. S SANGATMAL 
LinaraM v. JAN, MAHOMED ‘Guram Kuan, 16 S. L. 
R. 260 | ` 553 


——— 56, 43, 45—-Conciliator, appointment of 
as arbitrator-—dgreement to refer not reduced to 
writing—-Award, whether ‘valid ~Appeal—Suit 
to enforce award—Procedure. 


* A mortgagor of certain property assigned his 
rights to the plaintiff who applied for a certificate 
under the: Dekkhan -Agriculturists’ Relief Act. 
When the parties appeared before the Conciliator 
they agreed that the matter should be settled by 
‘arbitration and appointed, the Conciliator as their 
arbitrator who made -an award the same day, 
The plaintiff's . application for filing the award 
having been- dismissed he filed the present suit 
for enforcing his rights under the award: 
~ Held, (1) that the absence of any writing referring 
‘the matter. to arbitration did not affect the 
walidity of the agreement evidenced by the award; 
~ (2% that-in.view of the provisions of sactions 43 
to 45 of the Dekkhan Agriculturists' Relief Act 
‘the award-could not be treated as a valid award ; 
~ (8) that it was not open to the plaintiff to treat 
the award as. ui ie a distinct and separate 
cause of action to be dealt with according to the 
ordinary. rules ‘applicable to a.suit based on the 
award. B SAKHARAM MARUTI v, RAJMAL GIRDHARI- 
LAL, 25 Bom. L. R. 52; (1923) A.I. R. (B.) 173; 47 
B. 298 E 179 


-Divorce Act. (IV of 1869), ss. 2, 7~-Domicile 
of origin English—Domicile of choice, acquisition 
of—-Requisites--Animüs Momendi not proved— 
Jurisdiction to grgnt decree nisi. 


Courts in India are bound by the provisions of 
section 7 of the Divorce Act, notwithstanding the 
‘provisions of section 2 of the Act, and their 
‘Jurisdiction to grant divórce depends upon domi- 
‘eile as under the English Law. : ; 
` Domicile of origin cannot be lightly shed and 
the- onus lies distinctly on the person wanting to 
do so that he has inits place acquired a domicile 
of ‘choice. A domicile of choice can only >be 
‘acquired by residence coupled with an intention 
of permanent. or indefinite residence, mere resi- 
dence bv itself being insufficient. 

A- soldier with an English domicile of origin 
obtained employment in Burma on discharge from 
the army. He was. married in Burma and his 
-children were also being educated there. After 
residing there for about Il years he lost his 
appointment in Burma; he returned to England 
and from.there went to Barbados where he was 
in service for about a year when he returned to 
Burma to his fogmer appointment. He presented 
‘a petition for divorce and the question was whe- 
‘ther she Court-had jurisdiction to grant the decree: 


“INDIAN CASES, 
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Divorce Act—coneld. fe Sg Ae ce 
. Held, that his return to Burma was due to the 
opportunity of employment and did not arise from 
a'tirm and fixed intention of making Burma his 
home and that this in itself being no proof of the 
‘fact that he had acquired his domicilé of choice, 
the Court had no jurisdiction to. grant the divorce 
sought. R JONES v, JONES, 1 R. 705; (1924) A. IR. 
(R) 193 49 719 


Easement—agreement not to block window— ` 


` Diminution of light and air—Servient owner, 
. position of. 4 

The owner of the servient tenement is permitted 
to reduce the access of light and air to the domi- 
nant tenement provided he doss not diminish the 
light and air so as to make it less than the ‘owner 
of the dominant tenement: requires for the 


„ordinary purposes of inhabitancy or bustness 


according to the ordinary notions of mankind 
having regard to the locality and surroundings, 


One party to a suit agreed that he would not 
block up a certain window in the house of the 
other party and the suit was compromised. Subse- 
quently, the first party erected a shed which 
diminished the light and air of the window of the 
second party but still sufficient was left for the 
purposes for which the room was used. Ina suit 
for injunction by the second party who urged 
that the ‘agreement was absolute in its language: 
> Held, that upon a true construction of the 
agreement it had no such character, and under it 
‘the plaintiff obtained for his window nothing 
more than the character of an ancient light and 
his suit must’ fail. A- Gur Prasap MUKERJI v. 
-Bisuun Dur os B49 


‘Easements Act (V of 1882),ss. 59, 60--- 


License—-Work of permanent character—Trans- 
= fer by grantor---Rerocation. ‘i 


Where a licensee acting under the license hag 
„created a work of a permanent character on the 
land, the license is not revoked by the transfer 
of the land by the grantor to another, nor. can 
the transferee claim compensation from the licengee. 


IN Viraaupas Marwari v, Goma, 20 N. L. R. 60 


173 


„East India Cotton Assoclation Rules, rr. 42, 
43-— Nominate, meaning of-—-Objection to 


nomination, waiver of— -Representative of mem- 


ber, firm whether can act as umpire—Award 
made by umpire without hearing parties, validity 


o0f—Award made after expiry of ten days— - 


Extension of time-—Exelusion of Sundays and 
holidays—Construction of  rules—-Practice of 
Association, whether relevant. 


The word “nominate” in clause B of rule 43 of 
the Rules of the East India Cotton Association 
means “finally appoint, that is, when the arbi- 
trator has accepted the appointment, and there 
can be no effective uomination-of an arbitrator 
until he agrees to act as such.’ 


Where the appointment of an arbitrator is open 
to’objection under the rules, but the . parties 
appear before him and’ raise no. objection to hig 


“Association Ltd., is 
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appointment, they must be taken to have accepted 
the appointment and tohave waived the objection. 
` A representative nominated by a firm, which is 
a member of the last India Cotton Association. 
Ltd., to act as an arbitrator is eligible to act as 
an umpire within the meaning of clause A of rule 
43 of the Rules of the Association, 5 


“The expression “purposes of arbitration” in rule 
42 (a) of the Rules of the Fast 


include acting as an arbitrator or as an umpire, 
within the meaning of clause A of rule 43. 

e An award made by an umpire without giving. 
notice to the parties and without giving them an 
opportunity of being heard is invalid, but where 
a party fails to lake objection to the validity of 
the award on the ground of absence of notice, 
before the Appeal Committee, the objection must 
be decmed to have been waived. 


The provision as to the extension of time for 


-making an award contained ‘in clause A of rule 


43 of the Rules of the East India Cotton Associa- 
tion Ltd., applies only’to arbitrators and not to 
umpires. ` f 

“Under sub-clause (iv) of clause B of rule 43, 
an umpire is bound to make his award within ten 


“days from the date of his appointment. If he 


fails to make his award within that period, the 
result is -that the arbitration is completely 
superseded, and the arbitrators have to be 
appointed fresh and the arbitration must com- 
mence de novo, i 


Where the language of a rule is unambiguous, 
the practice of the Association is nat relevant to 


“the construction of the rule, nor can the rule be 


construed in the light of the practice contrary to 
the plain meaning of the words used. 

` The provision contained in rule 58 of the Rules 
of the East India Cotton Association Ltd., as to 
the exclusion of Sundays and holidays in: com- 
puting any period of time prescribed under the 
reles is not applicable to periods. fixed under 
r. 43.. B CHATURBHUJ v. DEOKARAN, 23 Bom. L. 
R. 84; (1924) A. I. R. (B) 370 769 


Ejectment—Agra Tenancy Act, s. 79—Construc- 

. tion—Tenant, remedy of. See Agra ‘Tenancy 
Act, s. 79 = 566 

e 

——-— decree against non-occupancy tenant— 
Civil suit to be declared grove-holder, whether 

` maintainable--Jurisdiction of Civiland Revenue 
Courts. See AGRA Tenancy AoT, s. 167 960 


mmm from land whether includes ejectment 
. from huts standing on land. See CONSTRUCTION 


OF DECRES | : 191 


Notice to quit when should expire. See 
TRANSFER OF PROPERTY Act, s. 108 . 957 


> suit for—Trespasser—Co-sharer landlords, 
soma, whether can sue—Person wrongly claiming 
to b heir of- occupancy tenant ` 


GENERAL INDEX. 


India Cotton: 
comprehensive enough to, 


Ejectment—coneld. 


` The principle that in a suit for the ejectiment 
of a tenant from a joint holding all the co-sharers 
must act jointly or Sbtain partition is not appli- 
cable to a case where the defendant is not a tenant 
but a trespasser. s 

Where on the death of' an. occupancy tenant a 
person claiming to be his heir gets into posses- 
sion of the lands of the tenancy and it is found 
that he isnot entitled to succeed to- the deceased 
tenant under section 59 of the Punjab Tenancy 
Act, he is in the position of a trespasser and can 
be ejected at the instance of a co-sharer landlord 
from lands appertaining to the share of the latter. 
L Lerna v, Buant, (1923) A. T. R, (Ta) 647 182 





, suit for, whether maintainable -Tenant 
holding over—Second lease, execution of. See 
BENGAL Tenancy Act, ss. 44, 47 648 


Election petition --Deposit of moncy—Delay in 
payment--Unforeseen cause- Limitation, See 
COURT, ACT oF 651 


Estoppel, doctrine of, whether applies-~Unceti- 
fied adjustment of decree, whether can be re- 
cognised—Fraud of decree-holder. See Civiu 
Procepure Cope, O. XXI, r. 2 89 


- Judgment when operates by way of 
estoppel. See JUDGMENT E 520 


Lease taken by pre-emptor from vendee 
—-Acquiescence-~- Pre-emption, suit for—-Parti- 
tion proceedings, participation in. See Pre- 
EMPTION, SUIT FOR 140 


——— Tenant in possession—Kabuliyat in 
favour of third party. See EVIDENCE Act, s. 116 
371 


Transfer of immoveable property — Report 
to Revenue Surveyor signed by transfcroi’s 
heirs--Transferee in possession-~-Heirs, whether 
can deny transferee's title, 

Plaintiffs, the children of SM by PK sued to 
recover possession of land from the widow of onc 
PC the son of SM by her second husband PY al- 
leging that on the death of PY a partition was 
effected and PC had received his share separately. 
It appeared that the land in suit had heen 
transferred by SM to PC and her report of the 
transaction for the Revenue Surveyor witha view 
to mutation of names in the oficial records was 
signed by the plaintiffs: 

Held, that as the plaintiff had stood by with 
full knowledge of the transaction and hed allow- 
ed the land to stand in the name of PC they 
were, under the circumstances, estopped from 
denying his title R Ma Sux v. Matye Hatay, 
1 R. G51; (2924) A. IL R. (R.) 102 573° 


Evidence, absence of—Conjecture—Finding of 
fact—Appeal, second. See APPEAL, SECOND 970 


, admissibility in--Division of status— 
-Document containing list of, properties ‘falling 
tə each share—Registration, whether necessary, 
See REGISTRATION Act, 8.17 e 
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——— Copyeof statement, admissibility of—Ob- 

- -Jection, whether can be taken in appeal—Mercan- 
tile contract-Time, whether of the essence of 
contract—Provision regardiag payment, effect of. 


When a certified copy of a statement has been 
put in evidence without.objection from the other 
party ib is not open to that party to object toits 
admissibility in appeal. a 3 


As a general rule, time is of the essence of 
mercantile contracts and provision in the contract 
regarding payment of interest and liability for 
godown rent does not take the case out of the 
general rule. L Darca Dat Jacan Natu v. RAM 
Partas Suku Dayar, (1923) A. I. R. (L.) 138 221 
==, findiag not deducible from-—Evidence 

not considéred—Tinding of fact, See APPEAL, 

BECOND 107 





———-— to show transaction was mortgage, whe- 
ther admissible—Sale-deed. “See Evinence a 
s, 92 ‘ ; 6 


Evidence Act (| of 1872), s. 3-—“ Matters before 
: thé Court, scope of—Proof, what constitutes-— 
Civil’ and criminal cases, quantum of proof 
necessary—Good faith—Consideration—Burden 
of proof. À 
The expression “matters before it’ in section 3 


of the Evidence Act includes matters which do | 


not fall within the definition of “evidence” as 
given in it, which must be read with that of 
“proved” given in the said section. 


Proof considered as the establishment of material 
‘facts in issue in -each particular case by proper 
and legal.means to. the satisfaction of Courts is 
effected by (1) evidence or statements of witnesses, 
admissions or confessions of parties as also pro- 
duction of documents, (2) presumptions, (3) judicial 
notice, (4) inspection. 


The probative force, which is the extent to 
which any individual material of evidence aids in 
. the establishment of the: general truth, ‘must be 
sufficient to induce the Court either to believe in 
the existence of the fact sought to be proved or 
to consider its existence so probable that a pru- 
dent men. ought to act: upon the:supposition that 

it exists. : è 

What circumstances will constitute proof can 
neyer be the subject of general definition. 

‘In civil cases what is. required or considered 
sufficient is preponderance of probability while 
in criminal. cases, the persuasion of guilt must 
amount to such a moral certainty as convinces 
the minds of the Tribunal, as reasonable men 
beyond all reasonable doubt unless otherwise 

` proved. te eee: > ares 

Where the good faith as also the consideration 
of a transaction are-in question, the primary duty 
must rest on the alienee to prove both. N 
BHAIRONPRASAD V, LAXMI- Narayan Das 609 


Ts, 32—G@ess Act (IX of 1880), 8.95 
`- — Road Cess Return, when can be used--State~ 
s i è 


INDIAN CASES. 
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ment re possession made in return, value of- 
Appellate judgment, what should contain-— 
Finding of fact, when can be challenged in second 
appeal, = a Tae G 


A Road Cess Return cannot be used under any 
cirucumstances in favour of the person making it 
but it can be used by others for a purpose not 
directly connected with the statements. made in. 
the return, : 4 ano 


A statement that a certain land is in the khas 
possession of the landlord is of doubtful acey- 
racy and ought.not to be used in his favour when 
made in a return by invoking the aid of section 
2 of the Evidence Act or some other adjective, 

aw BN ogg . oone 


In a judgment of reversal, it is not enough to` 
say that, in the opinion of. the Appellate Coyrt, 
the evidence is meagre and could not be relied 
on without giving any reason in support of that 
view. : 

Where the Appellate Court simply says that 
the evidence is meagre and cannot be relied on 
and does not give any reasons in support of its” 
view, its finding on a question of fact can he 
challenged in second appeal, C Cuanpra MOHAN 
Marri v. Kinaram Marri. -412 


mee §, B2 (5), scope of—Genealogical table, 
when admissible—Special means of knowledge of ` 
relationship—Hearsay, source of. : : 


Under section 32 (5) of the Evidence Act to make 
a genealogical table admissible in evidence it must 
be shown that the statements contained in the 
pedigree were made by a person who had ‘special 
means of knowledge of the relationship to which 
the statements relate. ; eoo 


Where a witness is stating from hearsay, he 
must‘ show that his knowledge comes ‘from a 
person whose statements are admissible under 
section 32 of the Act. 


Plaintiffs sued to recover possession of certain 
lands alleging that they were entitled to succeed 
to these lands as heirs of one M, who at his deagh 
over 30 years ago, was in possession as the sole 
surviving member of a joint .Mitakshara family. 
The defendants were in possession and the Record 
of Rights was in their favour. The ‘important 
evidence in the case was a genealogical table pro- 
duced by a partisan witness J at a late stage of 
the case and alléged to have been copied from an, 
old genealogy which no longer existed:. < ... . 

Held, (1) that before the genealogical table could 
be admitted in evidence, the plaintiffs must show 


_ who was responsible for the old genealogy ; 


(2) that Inasmuch as J was a partisan witness, 
he was really in the position of a party and -the 
plaintiffs should have explained why the genea- 
logical table was produced at a late stage of the 
case; ' : 

(3) that under the circumstances the pedigree ` 
was nota reliable document and could not be 
accepted. Pat JHOBALI Rar w: SAKHI Rai, (1923) 
Pat. 266; (1923) A. I. R. (Pat) 585 » 335 
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- S, 45—Expert opinion, when admissible 

.—Hxamination in Court necessary. S5 

Expert evidence must be tested by examination 
and cross-examination in open Court and does not 
of itself become evidence in the case, - 

The report of a Finger Print Expert based 
upon a comparison of finger impressions is not 
admissible under'section 45 of the Evidence Act 
unless: the finger print with which the comparison 
is made is admitted or proved beyond doubt to 
be that of the person alleged and the comparison 
is made in open Court in the presence of such 
person and the expert is cross-examined as to the 
grounds of his opinion about the result of: the 
camparison. N Pitam v. BABOOSINGH 641 





——_— & 65—Secondary evidence .admitied by - 
lower Appellate Court—Appeal, second—Objec- 
tion, whether can be taken, . 3 
Once secondary evidence of the contents of a 


document has been admitted by the lower Appel- - 


- late Court, the : High Qourt, sitting in . second 
appeal, cannot reject it. O BASHIRUDDIN KHAN v. 


806 





8, 68—Will—Attestation, proof of—Exe- 
ee dentification of signatures of witnesses, 
effect of, i . : : ea 
The mere identification of the signatures of the 


witnesses to a Will, does not amount to proof of 
execution of the Will. L Kanan CHAND V. JAWANDI, , 
(1923) A. L R. (L) 174 500 





-old—Proper custody—Hxecution, presumption as 
to—Deed, value of. ; n 


Plaintiffs sued for recovery of possession by way 
_ of redemption. The alleged mortgage was execut- 
ed in 1872°and the deed of mortgage was regis- 
-tered. It was produced by one of the alleged 
mortgages; 77 7. ots i 2 

` Held, that the document being an old one and 
having been produced from. proper custody, the 
preSumption of law in favour of its proper exe- 
cution applied and the document was, therefore, 
sufficient evidence of the mortgage. A RAMAOHARI 
v. SapHu Saran TEWARI 7 405 








— S. 91: See TRANSFER OF Property AoT, 
„83. 107, 117 KA 26. 
= S. 92. See TrANSTER or Property AOT, 
s, 54 4 429 


——--— 6, 92~-Deed ‘of gifi—Oral evidence to- 
rary terms of deed, admissibility of, 


_ Where a deed purports to’ evidence a gift pure 


and simple, oral evidence cannot bé admitted as 


between the parties to the deed or their. repre- 
sentatives: for the purpose of showing that the 
transaction was really what is known wnder’the 
“ Mudammadan Law as.a hiba-bil-ewaz, that-is, a gift 
for. consideration, L FAROZUD-DIN AHMED v. 
Brrdar Suan, 6 L. L. J. 221; (1924) A. TI, R, (L) a 


GENERAL INDEX. 


MAHADEO Sinan, 27 O. O: 26; (1924) A.L R. Bee 
f 63- 


S, 90—Morigage-deed moré than ‘80 years.. 


- opposite party's witnesses. 


Fon e 7 
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á Ld 
s. 92—Promissory-note payable on de- 
mand—Oral evidence to prove one executant signed 
as surety, admissibility of--Agreement to pro- 
ceed first against principal, whether can be 
proved, 


-In a suit on a promissory-note payable on demand 
executed by two persons it is open to one of them 
to lead parol evidence-to prove that he executed 
the pro-note as surety for the other, but parol evi- 
dence is not admissible to prove a contemporaneous 





- oral agreement by the ` plaintiff: to- recdver the 


amount of the loan in the first-instance from the 


rincipal. $ CENTRAL BANK or INDIA Lap. v. 
ADIRSHAHA METHA, (1924) A, I. R. (S.) 13 445 
mS, 92-—Sale-deed—Hvidence to show 


transaction was mortgage, whether admissible, 

It is open to a person whois not a party to a 
document that the transaction embodied in the 
document though in the formo? a sale was in- 
tended only to be a mortgage, but it would have to 
be established by satisfactory evidence. B HIRAJI 
v. VisHnu, (1923) A. I. R. (B.) 429 186 


5. 92, scope of—Document not interpartes 

—Oral evidence, whether admissible, = ` +. 
Section 92 of the Evidence Act only excludes the 

admission of any oral agreement- or statement as 





. between the parties::to an instrument or their 


representatives-in-interest.; > , e 

k When ina suit for pre-emption the defendants 
contended that the transaction was really not one 
of sale and produced evidence to show the real 
nature of the document embodying the transac- 
tion: . a 

. Held, that as the plaintiff was neither a party for 
the instrument, nor in any sense a representative 
of any party to the instrument, it was open to the 
vendee as against the plaintiff, to produce evidence 
for the purpose of showingthat the document was 
not, in fact, a document of sale. A BHULLAN SINGH 
v. Kuusnt Ram, 21 A. L. J, 932; 100. & A. L, R. 349; 
(1924) A. I. R. (A) 229 320 


-8, 92—Shipment of cargo in liewof ballast 
~—dettison, evidence of, See BILL oF ee 
ot 56 


See NEGOTIABLE INGTUMENTS 
. 420 





imam 8, 92 (b). 
Aor, ss. 4, 80 Be og 
m SS; 102, 114—-Burden of proof—Party, 
duty of—~Onus, when shifted, ; 
A party is bound to discharge the burden that 


lies on him by adducing evidence on his own side, 


But he can also sustain the onus cast on him by the 
facts he: may elicit- by cross-examination of the 


‘Plaintiff sued to recover possession of a house on 
the strength of a sale-deed -executed in his favour 
by the defendant. almost. twelve years before the 
date .of the-suit. The defendant had been'in posses- 
sion. of the house throughout. without paying any 
rent and without having: executed: any rent note. 
The defendant admitted the execution of -the: sale- 
deed but pleaded that the sale- was not-real.or for 
consideration and was not inteflded to be acted 
upon; | Sa 
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= 


"Held, that, unger the circumstances, it was legiti- 
mate to infer that the.sale was’ without considera- 
tion and the onus was on the plaintiff to show that - 
consideration had passed, ing spite of the fact 
that the execution of the sale-deed had been ad- 
mitted by the defendant. N-Rasaram v. Baru, 20 

' N. L. R. 154 be Ca . 596 
~ $$. 112, 114 — Presumption “of mar- 
riage, when arises—Absence of evidence—Legiti- - 

macy, whether cán be presumed. oo, 

‘The presumption of marriage under section 114. 
of the Evidence Act arises from the fact either that 
the persons have lived together for a length of time 
or that they have been recognised as husband and ; 

_ wife by a certain number of:persons. But there is, 
no general presumption in favour of ‘legitimacy . 
“without laying. the foundation for it under section 
112 of the Act. - = 7 

-Where there is no evidence at all, legitimacy of 
a person cannot be taken as proved. M Cuxooka- 
LINGAM PILLAT v, SAMI BATTAR ` ` 623 


5.116. See LANDLORD AND TENANT 881 
>S, 116—Tenant in possession—Kabuliyat 
in favour of third party—Estoppel. 
“The mere execution ofa kabuliyat by a person” 
- already in-possession as tenant ofa third party does 


not operate as an estoppel in favour of the lessor, A. 
FAGIR MUHAMMAD v, Buagu Kuan 371 


Executing Court, powers of -I netalments, whether , 





‘ean be allowed. ~ 
It isnot open to an Executing Court to reduce 
the actual amount payable under the decree or the. 
rate of interest, if such is awarded in the decree. 
Tt. can direct that the decretal amount be, paid .by 
instalments instead of being recovered immediately 
` by sale. . Instalments must be calculated at such a 
< rate that they ‘would enable the capital and in-, 
terest payable under the decree to be paid off in 
full during the period settled for the payment of 
instalments. § SANGATMAL LILARAM” v., JAN 
MOHAMMAD Guotam Kuan,'16 S. L. R. 260 =. 553 


——-—,, powers of Interest, whether can be reduc- 
ed. See CONTRACT Act, 8. 74 - 916° 


Execution of decree—Adjustment: not - certified ` 


_~-Suit for declaration that decree, has been 
satisfied, maintainability of. See C1rvin PRocepurr- 
Cong, s. 47 125 

m, application for--Claim proceedings—Title- 

.suit—-Limitation, - See Limrration Act, Sou. I, 

Arts. 181, 182 - ; í 779 


—— application for—-Decree for possession— 
_ Dismissal in default—Application for ascertain- 
ment ‘of mesne ‘profits, whether barred, See 
-Civiv Procepure Cope, O. XX, r. 12 635 


~- Certification of payment, affer decree has 
become barred, whether revives limitation. See 
“ GIvIL.PROCEDURE Cops, O. XXI, R..2 799 


- Compromise decree—Decree, whether may 
. be questioned. 

- In - proceedings in execution of a compromise 
decree, it ig not @pen to a party to question the. 


a + 


. 5 “ fix 
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` Execution of decree—contd. _ iy eG 


-validity of the decree which is binding on the, | 


parties to the suit till itis seb aside, just as much 
as if it had been passed after contest. M KOTHANDA=~ 
RAMASWAMI NAIDU v. PAPPAMMAL $ 891 


Compromise, order passed on—Appeal 
‘whether lies. See Civiu Procepurs Cops, ss. 96 
(8), 141- . 594 


————~ Death of decree-holder--Application by 
executor—-Limitation. See LIMITATION Act, ss. 
89, 17 ; -284 


z Decree against several sets of defendants 
~-Appeal by one set—Dismissal of entire suit— 
Restoration of decree of Trial Court—Decree, 
whether barred against defendants who did not- 
appeal. See LIMITATION Act, Sou. J,’ Art. de 


Decree based on award—Haecution, whe-- 

-ther can be refused on ground of non-paymem of 

Court-fees—Court-fees, whether payable. 

“Where a decree has been properly drawn up on 
an award, the Executing Court. cannot refuse to 
execute it on the ground that Court-fees have not. . 
been paid on the decree. . ee 

Quare :—Whether any Court-fees are payable on 
a decree based on an award. VADILAL V, 
MANAKLAL, (1923) A. I R. (BJ) 41 489 


Decree, conipromise-—Matter aan a 


` ‘suit included, See DECREE 


Decree executable after some time—: 
-Limitation, operation of. See LIMITATION Act, 
Sou. I, Arts. 181, 182 . . 605 


Dismissal for ` decree-lioldei's default-—. 

‘ Attachment before judgment, whether ceases, See 
oe Procepure Gope, O. XXI, rR. 57,0. XXXV LU, 
-R ll- . - - eee: .- 144 


~- Dispossession—Application, dismissal of, - 
for default—-Restoration—Inherent power of 


Court. See Cryin Procepure Oops, s. 151, O.. 
- XXI, r. 100 - en p 598- 


-= Execution petition dismissed for defauft-— 
Second. petition—Properties not identical—Con- 
. tinuation of prévious petition. f 
Where a formèr, petition for execution has been! 
dismissed for default of the decree-holder ‘or’ where’ 
the properties sought to be sold. in the former ` 
petition were different from those in the subsequent’ 


_ ‘petition for execution the latter is not in continua- 


tion of the former. 


Pat Rasuma KUARI v. Ramesu~ 
WAR OJHA i i 


| 897 


=i Judgtient-debtor adjudicated ~insolvent—. 
Application by decree-holder to be entered in 
schedule of creditors, rejection of--Order for 
adjudication, annulment of—Subsequent applica- 

_ tion for execution-—Decree, whether time-barred— - 
Execution, whether can proceed. See LIMITATION, 

` Aor, 8. 14 os Vote 696 


-——— Possession delivered behind judgments. 
` debtor's back, whether can’ be .recoveretl—Notice- 


aia Efa 
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_Execution of decree—concld. 


“e to judgment-debtor; necessity of. See Crvin Pro- 
CEDURE Cope, O. XLI, x. 5 j 188 





pby—Sale, confirmation of, in favour of strangers 

~—-Co-sharer, whether can sue to recover possession. 
- See Cıvıl Procepure Cone, O. XXI, r. 88 82 
-~ Sale—Judgment-debtor, whether can object 

to validity of ‘sale in subsequent proceedings—- 

Auction-purchasers, position of. 

A judgment-debtor who might have raised objec- 
tions to a sale in execution of a decree against him, 
or who might have appealed against the order for 





. sale, but who refrains from doing so has no right 


after the sale has been carried out to prefer an 
ofjection that the property sold was not legally 
saleable. 

. Sqfar as the parties to an execution-sale are cons 
‘cerned, a’ person who is a stranger to the suit is 
justified in believing that the Court had authority 
to attach and sell the property. A MUKAT SINGH 
v. Mısra Paras Ram 106 


Executing Court, jurisdiction of--Sale null and 
void-—Conyfirmation of sale, effect of. 
_ The Full Bench has clearly laid down the rule 
that where the Court has no jurisdiction to sell 


~-—— Sale in-execution——Property not saleable—- 


some’ property’ it is immaterial whether a decree . 


for sale of that land has been previously obtained 
and ‘is in execution. 


. Rand others obtained a decrée against Sand in 
exepution thereof attached a grove situated in 


Bundelkhand. One M objected to the attachment ` 


on the strength of a sale-deed from ,$. The objec; 
tion having been allowed. the decree-holders in- 
btituted a suit for and obtained a declaration that 
the sale-deed in favour of M was fictitious and 
that the property belonged to S and was liable to 
attachment and sale in execution of their decree. 
Subsequently, S put in a new set of objections urg- 
ing that: the property was governed by thé 
Bundelkhand Land Alienation Act but the objec- 
tions .were dismissed for default and an applica- 
tion, for restoration was also dismissed. After 
this-the grove was sold and purchased by the 
decree-holders, the sale was later on confirmed. S$ 
then appealed from the order dismissing this 
application for restoration, and the case having 
been remanded on the acceptance of the appeal, the 
Court allowed the objections and set aside the 
sale. On appeal by the decree-holder, the Ap- 
peflate Court also confirmed the finding that the 
grove was not saleable in execution of the decrco 
but thought that the order of the lower’ Court 
directing the setting aside of the sale was “ un- 
necessary.” The judgment-debtor applied to the 
High Court in revision : i 


Held, (1) that the former decree declaring thatthe 
land was liable to be sold in execution did not estop 
the. judgment-debtor from raising the objection 
that it, was not saleable; i 
’ (2) that the subsequent confirmation of the sale 
in favour of the ‘decree-holders did not have any 
adverse effect on their procéedings; ai f 
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Execution of decreé—concld. - - ; 
. (8). that the grove in question Was notat all 
saleable in execution of the decree and the executing 
Court had no jurisdiction whatsoever to sell it, and 
that, therefore, the sa was a mere nullity and did 
not in any sense pass title tothe decree-holders as 
purchasers. A SATDHAR v. RAM CHANDRA, 21 A, L. J. 
917; 46 A. 153; (1924) A. I. R. (A) 261 532 


— Sale of property—-Possession, delivery of 
_ Limitation. . 


TA decree-holder auction-purchaser is not entitled 
to possession of the property sold more than three 
years after the contirmation of the sale. O MAHMOOD 
Hasan v. THE NATIONAL BANK or UPPER INDIA 691 


———— Sale, application to set aside -Dismissal 
for default—-Order, effect of-——Revision, See Iviu 
` Procepure Cope, O. XXI, rr. 90, 92 ` 351 


——> Set-off, whether can be claimed., See Civit 
. PROGEDURE Copes, O. XXI, rR. 19 281 


Transfer of jurisdiction---Court competent 
to execute decree—Objection to jurisdiction taken 
in appeal, whether can be entertained. See Givin 
Procepure Cope, ss. 21, 37, 38, 39 806 


Fraud—Agreement to withdraw appeal—Failure 

© to act upon agreement—Prosecution of appeal— 
Ex parte decree—Decree, whether fraudulent— 
Contract Act (IX of 1872), ss. 17, 18. 


._ Plaintiff sued to set aside an ex parte decree on 
the ground of fraud alleging that at the time of 
the execution of an order in his favour, defend- 
ant paid a part of the money due and agreed 
to withdraw an appeal which he had already pre- 
ferred against the said order in full satisfaction 
of the claim; but that he proceeded with the 
appeal and obtained an ex parte decree, no notice 
in respect of the appeal being served on him. 
The Court found that the defendant did enter 
into an agreement with the plaintiff to withdraw 
the appeal, but that there was no fraudulent 
suppression of summons: 

Held; (1) that although it was alleged that there 
was fraud in connection with the agreement that 
the defendant entered into with the plaintiff by 
reason of the fact that the defendant never meant 
to act up to the stipulation which he was enter- 
ing into, it would not be a fraud of the descrip- 
tion which would be sufficient for-setting aside 
the ew parte decree; i 


(2)- that the defendants fraud in connection 
with the compromise would not help the plaint- 
iff in getting.a decree for setting aside. the ex 
parte decree so long as it was not established 
that, as a matter of fact, there was fraud in the 
service of notices and other processes of Court 
by which the Uefendant obtained that eg parte 
decree; 3 - : 

(3) that since as a matter of fact there was no 
fraud in the matter of the service of the pro- 
cesses of, the Court, the plaintiff was not entitled 


tothe relief sought, C Primum Kabira v, 


MAYARBAM BARMA | fg 
arani Samay O 5939 
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“Fraud-coneld, 


mama by “ngent—Principal, liability of, to 
third persons, See PRINGIPAL AND AGENT 139 


————  Pardanashin Lady, transfer by-~Burden 
of proof, “See Musamaapan Law—Minor 260 


Ghatwali tenures, incidents of-—Hundwa estate, 
_ whether under-tenure of Kharakpur—Alienabi- 
lity—Custom, local, incidents and proof of, 


Where a grant is forthcoming to a man and his 
-heirs as ghatwal or is to be presumed to have 
been niade~ though it may have since been lost, 
personal performance of the ghatwali services is 
not essential-so longas the grantee is respon- 
sible for. them and procures them to -be rendered. 
- Inalienability is one of the incidents of ghatwalt 


‘lands.- But evidence may. be given to show that 


in a certain district they are by local custom 
subject to special incidents in this regard, 


: To terminate the ghatwali, character of lands it 
is necessary to find something done or omitted to 
be done on the-part of the .Government,. as the 
grantors, which would have the legal effect of a 
surrender and ré-grant-of-the lands on new terms, 
or, at any rate, of a release of the right to appoint 
the ghatwal and call for the performance of the 
BOTWIGES,: a te 
-Where a tenure, is. created, as distinct from a 


-mere personal employment, the tenure-holder has 


such an interest in the.rendering of the services as 
entitles him to such benefit of the tenure as, accrues 
from. his readiness and willingness to perform his 
obligation.- The ‘service is not a mere burden on 
the-land; it constitues a personal right in so far 
as- the land held on that condition is concerned, 
and a personal.obligation in so far as. concerns 
the-grantor, which, being in. the nature of a public 
obligation, cannot be waived by the grantor ‘for 


-his own advantage, nor, being in the nature of a 
“title to- the lands, ‘can be relegated to desuetude 


for the mere disadvantage of the ghatwal. The 
truth is that; where rights can once be shown to 
have been established and continue to be vested 
in living persons, obsolescence and desuetude are 


“popular-expressions rather than solid legal grounds 


‘for: refusing a continuing recognition to the right 
as originally ‘established: . ,, haste, dt 
~The Hundwa estate is. not an under-tenure of 


‘Kharakpur, Itis aghatwali tenure and is inalien- 


‘abla: - : P 

Incidents of ghatwali tenures discussed. A local 
custom is one binding on all persons in the local 
area within which it, prevails, and differs entirely 


from a family, custom,. binding only on members 


of the family as to rules of descent, ns 
.. It is one which must be pleaded with particu- 
-larity as to the local limits of the area of which it 


-is alleged -to be the custom, and the evidence 
must. be evidence as to the prevalence of the 


custom in that area, ; 
Except so. far as analogy may serve to, explain 
‘anything that is in itself obscure, the customs of 


- “other localities are. not felevant.. P G Kumar 


PATYA : NARAIN SINGH .v, Rasa Satya  Nirangay, 
ro A I. R? (7 O)5; 28 0, W, N, 354,5 P. 
rol: 1713 3 Pat: 183 (P, C.) = 825 
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Government of India Act, 1915 (5 & 6 
Geo. V, Ch. 61), s. 107. See Lzgan Praory- 
TIONERS AOT, 55. 36, 38 , 695. 


Guardians and Wards Act (VIII of, 1890), 
S. 7—Guardian, when should be appointed— 
Welfare of minor, 


. The mother of certain minor children applied 
to. be appointed guardian -of their property. It 
appeared that an alienation of a part of the “pro~ 
perty was necessary to pay off certain debts on 
which interest was accumulating: : : 
Held, that as it would be impossible for the 


‘mother to alienate the property se long as she 


did not get a certificate of appointment from the 

Court, ‘this was a fit case for the appointment of 

a guardian. L TAHAN v. SHADI, (1923) A. I. R. C.) 
579 - 


— 8, 19 (a)—Minor girl, married~ Guardian, 


whether can be appointed, 


Under. section. 19 -(a) of the Guardians and Wards 
Act, the Court is prohibited from -appointing a 
guardian of the person of a minor who is married 
and whose husband ‘is not, in the opinion of the 





Court, unfit to.be the guardian-of her person. L 


Burtu Man v. HARDWARI Mar, 6 L. L. 
(1924) A. I. R. (L.) 570 i 


anan 88. 29, 47—Order sanctioning ‘sale of 
minor's -property—Review, power of—Appeal, 
whether lies, ` 


An. appeal lies. under section 47 ofthe Guardians 
and Wards Act against an order of the District 
Judge reviewing his own previous- order sanc- 
tioning a sale of the minor's property. 


Jt is open to a District Judge in the interests 
of a. minor, to review his own order sanctioning 
a sale of the minor's property, N BONBA ~v, 
NARAYAN ; 471 


J, 219; 
451 


ro $ 30—Mortgage by guardian, where 
voidable by minors—Guardian. ad litem with 
adverse interest—Minor, whether properly re- 


presented. ` 


A mortgage executed by the guardians.of minors 
In -contravention of the Guardians and Wards Act is 
voidable at the option of the minors, 


-Where a guardian ad litem has an “interest 
adverse to, the minors. they are to, be. considered 
as not having been properly represented in she 
suit and the decree is not binding on them. A 
OHIRANJI Lat v, Syep Iuras ALI, 22 A. L. J- 493; 
10 0. & A. L. R. 678; 46 A. 620 556 


——— 88. 34,47—Order calling upon guardian 
to pay into Court money due on account—A ppeal, 
. whether competent—Revision. h 
| No appeal lies under section 47 of.tha.Guardians 
and Wards Act’ against an order passed . under 
section. 34; but. the order is open to examina- 
tion by the High Court on the revision side. : k 
Raw das v, Guant, 4 D, L, J. 272; (1923) A, I; R. 
(L.) 89 176 


Vol. 79] 


Hindu Law—Adoption—Widow re-married, whe- 
ther can give son in adoption, on 

Thé Hindu Law does not provide for the 
re-marriage of a Hindu widow; on re-marriage, 
therefore, a widow's connection with the family 
of her husband ceases and she has no power, 
after re-marriage, to give in adoption her son by 
her first husband, unless the latter had. expressly 
authorised her to do so. N SHEOKABAI v. GANPAT, 
20 N. L, R. 57 g i 142 


Allenatlon by father — After-born 
son, right of—Fresh cause of action—Limitation 
Act (IX of 1908), Seh. I, Art. 126—Limitation, 
starting point of. ` 


Puder the Hindu Law a son born after an 


alienation does not acquire a fresh cause of action 

to contest the alienation by birth but he is entitl- 

ed tœ take advantage of an existing cause of action 

if he is born before the title of the transferee 
scomes absolute. 

Under Article 126 of the Limitation Act the 
fact which starts limitation running is the ouster 
of the Hindu father and son from the actual 
enjoyment of the property transferred. Therefore, 
in the case of a simple mortgage by the father, 
there is no necessity for the son to take any 
action. He can wait till the mortgagee seeks to 
enforce the mortgage and then plead his own 
right in answer to it. O Oupn Benarr LAL v. 
Dan Sinau, 10 O. L. J. 404; (1924) A. I R. (0O) 
205 666 


= Gift by widow—Consent of 
nearest reversioners, effect of. 

A gift by a Hindu widow with the consent of 
the next reversioner is valid. N Kuusur Bar v. 
Manrakuay, (1923) A. I. R. (N.) 265° 422 
ne een - Widow, gift by-~Consent of re- 
versioners, effect of—Surrender. 


Alienation by a widow with the consent of 
reversioners can only be looked on as affording 
evidence that the alienation was under circum- 
stances which rendered it lawful and valid; or, 
in obher words, the consent of the reversioners 
affords presumptive evidence that the alienation 
by the widow was for legal necessity, This pre- 
sumption cannot arise in the case of a gift by 
the widow in favour of a stranger and it cannot 
possibly be held to be evidence of alienation 
. for, value for purposes of necessity, 

Yhe surrender by a widow of her widow's estate 
can only be made in favour of the next rever- 
sioner. If the widow makes a gilt of her hus- 
band’s property in favour ofa stranger and if the 
yeversioner has consented to the gift being made 
such consent by the reversioner cannot be held to 
have conferred any title on the stranger beyond 
_ the life-interest of the widow. © JNANENDRA 
Narn Roy CHAUDHURY v. Raw Rangan BANERJI, 

588 


=m Go-widows, riytts of--Surrender of 
estate by one, whether valid. 
Under the Hindu Law, one co-widow, without 
the: conjunction of the other co-widow, ‘cannot 
surrender the estate of their husband at all 


. 
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Hindu Law—conld. P 
because both the widows have equal rights in their 
husband's estate and ithout both joining there 
can be no surrender of that estate, as surrender 
requires that the whole of the estate should be 
dealt with in the matter of surrender. M Bopr 
ANNA NAIDU v, VARADA Jacu NAIDU 646 


—— Custom—Alienation by female—Rever- 
sioner, remote, whether can challenge. 


Both under Hindu Law and under the Cus- 
tomary Law of the Punjab, a remote reversioner 
may maintain a suit to challenge an alienation 
made by a female holding a qualified estate, 
where the immediate reversioner is a female and 
is herself only the holder of a life-estate. 


The object of the rule is to permit the nearest 
male reversioner who has not colluded or other- 
wise disqualified himself from maintaining the 
suit to protect the estate. 


A reversioner so remote- that his chances of 
succession are speculative is not allowed to 
maintain the suit, but this,does not apply where 
the only intervening reversioners are females who 
may or may not produce heirs to the estate. L 
JAWAHRA v. Data RAM 497 


———Daughier, estate taken by—Alienation 
—Necessity—Alienee, position of—Hnquiry. 


In the Madras Presidency, a Hindu daughter as 
heiress of her father, takes a restricted interest 
similar to that taxen by a widow with a similar 
power of disposal. This power is conditional ; 
she can dispose of the inheritance for legal 
necessity, but it lies on the alienee or the person 
claiming under him to prove the existence of 
this necessity, and this is so even though the 
absence of necessity be not pleaded by the rever- 
sioner. 


Even though there may not be legal necessity 
in fact, the alienee would be equally protected 
if he honestly did all that was reasonable to 
satisfy himself that the required necessity existed, 


Where the inheritance is not transferred so aa 
to bind the reversioners, the reversioners on the 
death of the alienor can treat it as a nullity with» 
out the intervention of any Court. P GC OBALA 
Konpama Natcxer Ayyan V. Kanpasamy Gounpar, 
98 ©. W. N. 1050; 22 A. L. J. 16; 19 L. W. 107; 
(1994) M. W. N. 86; 46 M. L. J. 172; (1924) A. 1. 
R. (P. C.) 56; 26 Bom. L. R. 198; 10 O. & A. L. 
R. 176; 39 C. L. J. 194; 47 M. 191 961 


-—— Female, alienation by—Consent of 
next reversioner~-Alienation in favour of neat 
reversioner—Legal necessity. 


The consent of the nearest reversioner to an 
alienation by a Hindu female does not constitute 
an absolute proof of the validityeof the trans- 
action, bub operates by raising a presumption 
that the alienation was made for legal necessi®, 


1106 INDIAN GASES, © 1994: 
Hindu Law-scontd, aie Hindu Law—contd. ~ ° | * 


Wei, howavar, the alieastion is in favour of 
a porsona having a direst interest in obtainiag it, 
i.e., of tha presumptive reversioner himself or his 
son, the presumption of the transaction baing a 
proper one disappears, and it is necessary to 
adduce other evidence to establish the legal necess- 
ity. A Topar Mar v. Kisaan Lau 1007 





— joint famlly—-Alienation by all adult 
members—Necessity-—Presumption—Sons, failure 
of, to contest alienation, effect of. 


An alienation of joint family property by the 
representatives of all the branches of the family, 
and by all the adult male members of the family. 
living at the time, raises a presumption of legal 
necessity, 4 

The failure of the sons of a Hindu who has 
alienated joint family property to contest the 
validity of the alienation, supports an inference 
in favour of the validity of the transaction. 

A right to challenge an alienation of family 
property is not co-parcenary property in which a 
son acquires an interest by birth. 

Every co-parcener who challenges an alienation 
does so in virtue of his own independent right 


as a person who has acquired interest in the 
family estate by birth, A Duanras Rar v. Ram 
NARESH Rat 1019 


ee Alienation by  father—Legal 
nicessity—Burden of proof—Pre-emptor of pro- 
perty, position of-—-Antecedent debt, what is—- 
Separation—Mutations in favour of individual 
members— Presumption. 


A pre-emptor of a sale of Hindu joint family 
property by the father does not stand in a better 
position against the sons than the vendee so. far 
as toe question of legal necessity is concerned 
except that being in a less favourable situation 
than the vendes to prove proper inquiry as‘to the 
-existence of necessity or of antecedent debts of 
the father, less strict proof of inquiry may be 
reyuired of him. The burden of proving their. 
existence, however, is not shifted by pre-emption 
from the transferee to the sons unless the sons 
were parties to thé pre-emption decree. 

An antecedent debt to be binding on Hindu 
sons must not only be antecedent in time to the 
transfer questioned by the sons but also dissociat- 
ed in fact therefrom. 

fiven where property is held by a joint Hindu 
- family mutations are often made in favour of 
andividual members of the family, Unsupported 
by any other circumstance of division, they do 
not raise a presumption of separation. O AWADH 
Ram SINGH v. MAHBUB Kuan, 10 O. L. J. 529: 
(1924) A. L R. (O,) 255 k 725 





—_— Alienation by father—-Necessit 
—Antecedent debt, what is~-Pious obligation of 
sons, whether can validate alienation, 


A voluntary alienation’ of joint family property 


ie by a Hindu efather can be supported on two - 


oe only, viz., (1) necessity, and (2) antecedent 
& x 2 


To satisfy the validity of an alienation of joint 
family property on the-basis of antecedent debt, 
the alienation must be by the father for his 
debts antecedent in time and in fact to the aliena- 
tion supporting it. i 


The mere circumstance of the pious obligation - 
of a Hindu son to pay his father’s debts would 
not validate a mortgage of family property by 
the father, which is-invalid for want of legal 
necessity or of the necessity for the payment of 
antecedent debts. O GAJADHAR BakHsH SINGH V. 
Barsat, 10 O. & A. L. R. 264; 11 O. L. J. 264; 
27 O. C. 138 104 


. e 
Joint family—Alienation by father-— 
Necessity—Burden of proof. 


e 

When a purchaser of joint family property 
from a Hindu father proves that the. sale was 
effected for a purpose which would constitute 
valid necessity for the transfer, the burden shifts 
on those who repudiate the transaction to prove 
that such necessity could have been satisfied by 
ways other than the sale of joint family property. 
O Basuiruppin Kuan v. MAHADEO SINGH, 27 O. O. 
26; (1924) A. I. R. (O.) 306 663 


— Alienation by manager—-Antece- 
dent debt-—Consideration for usufructory mort- 
gage—Necessity -Rate of interest and other 
terms—Suit by one member to challenge aliena- 
aa entire, whether can be set 
aside. 


The consideration for a purely usufructuary 
mortgage constitutes an antecedent debt which 
can support a subsequent alienation. 


It is incumbent on those who support a mort- 
gage made by the manager of a joint Hindu 
family to show not only that there was necessity 
to borrow, but that it was not unreasonable to 
borrow at the rate and upon the terms mentioned 
in the deed, and if it is not shown that there 
was necessity to borrow at that rate and on those 
terms, that rate and those terms cannot stand. 


Under the Mitakshara Law a single member of 
a joint Hindu family, whose rights have been 
infringed by a sale -of the joint family propervy, 
can have the entire sale set aside. U MUNNU Lau 
v. BISHAMBHAR Nats, 11 O. L. J. 415 35 

e 
Alienation by manager—-Neces~ 
sity, absence of—Co-parcener, whether entitled to 
recover whole property. 


Where a sale of joint family property by the 
manager of the family is found to have been’ 
without family necessity, a co-parcener challeaging 
the sale is entitled to recover pussession of wie 
whole of the property sold and not merely of his 


share in the property. h CHURANJI UAL V. KAR- 
TAR SINGH 171 


ama Alienation—Partition—Right of 
afterborn son to challenge alienation— Uld trans- 
action—Adult members, consent of—Necessity~— 
Presumption—Limvitation Act (IX of 1908), gh 
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“6, ?—Minor son, right of, to challenge alienation 
by father—Majority of other sons, effect of. 


Where there is a partition of joint family 
property, the only property in which an afterborn 
son of a separated member acquires an interest 
in his father’s property as it stands on the date 
of his birth, and he has no right to challenge an 


alienation of joint family property effected before ° 


partition by the co-parceners, so far as- the shares 
of members other than his father are concerned. 


The right of a-minor Hindu son to challenge 
‘an alienation of family property effected by his 
father is not affected by the fact that his elder 
brother who presumably became manager of the 
family and capable of giviig ‘a discharge on 
f aptining majority, had attained majority more 
than three years before suit and a suit by him 
to challenge the alienation would be barred by 
time. ; 


In the case of old transactions full and detailed 
evidence of necessity is not to be expected and it 
is permissible to fill in the details by reasonable 


‘ presumptions. 


The fact that all the adult members of the 
‘family accept responsibility for an alienation is 
sufficient to raise a presumption that the trans- 
action is valid. A supak TEWARI v. Ae 
6 


Joint famlly—Alienation, subsequently 
born co-parcener, whether can challenge—Sepa- 
vated member, alienation by—Necessity, question 
of, whether can arise. 


A separated Hindu who has no son or other 
person joint with him is the absolute owner of 
his property and is entitled to mortgage ib for 
any reason he pleases. 


A co-parcener born subsequently to the date of 
an alienation of family property is entitled to 
challenge the alienation on the ground of want of 
necessity, provided there wore other co-parceners 

sin existence at the time of the alienation who 
were competent to ‘challenge it. A CHausE 
BENAIK Rao v. PUTTAIN SINGH 69 


Brothers and sons—Mortgage by 
brothers—Mortgage by managing members—Pre- 
gumption—Suit on  mortgage—Sons, whether 
necessary parties. 

Where all the adult members of a joint Hindu 








family appear on the record as plaintifis or - 
is a legitimate presumption that - 
: they are acting as managers on behalf of them- 


defendants it 


selves and of the minor members. h 
In a suit on a mortgage executed by certain 


‘brothers, forming along with their sons a joint 
“Hindu family, an objection was taken that the 


sons also should have been joined as parties. On 
the day, however, the latter were added as parties 
the suit against them stood barred by limitation. 
The Court accordingly dismissed the entire suit. 
There was no allegation in the plaint that the 
brothers were being sued as managers: On 


appebl: 
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Held, that it should be taken that the brothers 
were being sued as managers and that the sons 
were sufficiently represented by their fathers and 
the suit ought not to have been dismissed. A 
CHETAN SINGH v. Santas SINGH, 22 A. L., J. 702 
1001 


~— Joint family—Debt incurred by father— 
Decree—Hxecution of decree—-Family property, 
whether liable to be sold. 





Where the managing member of a joint Hindu 
family is the father, and the other members are 
his sons, he may, by incurring a debt, so long as 
it is not for an immoral purpose, lay the joint 
family. property open to be taken in execution 
proceedings upon a decree for payment of that 
debt. O Goxaran SINGH v. JOKHU SINGH, Il O. 


„L. J. 405 21 





——— -- Fathers debt~ Sons, liability of, 
when enforceable—Antecedent debt, when can te 
recovered, 


The doctrine of antecedent debt resting as it 
does on the theory of pious obligation, is only 
intended for the protection of the parties who 
may have acquired rights in good faith in the 
family property and it is not open to a creditor 
whose mortgage has been declared to be invalid 
to recover the debt represented by that mortgage 
while the mortgagor is alive from the share of 
his sons who have been exempted from liability 
out of the very property the mortgage of which 
has been declared to be unenforceable. A Kisien 
SINGH v. OHHAJIU Sinan, 45 A. 90; (1923) A. L R. 
(A) 206 233 





Manager, powers of—Mortgage 
by Manager of family property for business 
purposes--Other members, whether liable, 


The Manager of a Hindu family has power to 
contract debts for the purposes of a family 
business which need not necessarily be ancestral. 


When, therefore, the managing member in 
carrying on the family business obtains an 
advance necessary for the purpose of the business 
by pledging the joint family property, the 
mortgage is binding on all the members of the 
family. A MAHABIR Prasap v. Amua Prasad Rat, 
22 A. L. J. 295; 46 A. 364; (1924) A. I. R. (A) 
379 517 


possession, 


Manager, rights of-—Haclusive 

The manager of a joint Hindu family cannot 
claim exclusive possession of the joint family 
estate as against the other members of the joint 
family as they are his sons. N Kuepu SINGH 
v. BHAGWAN SINGH 400 


aman Mortgage by all members—Neces- 
sity—Mortgagee, whether bound to make inquiries 
—Later born sons, position of. . 


A ag mortgage was executed by four per- 
h Af and S members of a joim® family, 
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e 

The mortgagee sued to enforce the mortguge 
impleading the subsequently born sons of G and M. 
The consideration for the mreortgage consisted 
of money due on a previous deed executed by 
K Gand M and B since deceased: S was B's 
widow : 

` Held, (1) that inasmuch as the four cxecutants 
of the mortgage-deed even at the date of the 
mortgage sole owners of the 
mortgagee was. under no obligation to make 
enquiries as to the purpose for which the money 
was wanted ; 


(2) that the sons of G and M took from the 
moment of their birth an interest in the whole 
of the joint family property as it stood on the 
date of their birth and could not question 
alienations made prior to their birth; 


(3) that for the same reason, they could not 


dispute the consideration for the mortgage. A’ 


Partar Sinan v. Boura Natuu RAM, (1923) +A. I. 
R. (A) 197; 45 A. 49 234 


ne —foint family—Mortgage by futher~-Mort- 


gage-decree—Sons, whether can challenge decree— 
: Immorality or illegality, proof of. 


A debt incurred by a Hindu father, secured by 
a mortgage containing a personal covenant to 
pay constitutes an antecedent debt equally with a 
debt secured only by a personal bond. 


So long as a creditor is seeking to enforce a 
mortgage of family property executed by a Hindu 
father he is bound to prove as against the sons 
of the mortgagor that it was executed for valid 
necessity. But when once the mortgage has 
merged in a decree, it no longer subsists and the 
judgment-debt which the creditor is seeking to 
enforce is on the same footing as any other debt 
incurred by the father. When a decree for 
realisation ‘of mortgage-money by sale of the 
mortgaged property has been obtained against a 
“Hindu father, the sons of the mortgagor cannot 
get that decree set aside without alleging that 
the debt was of an illegal or immoral character, 
O GAURI SHANKAR v. Jana BAHADUR SinGu, 10 O. 
& A. L.R. 49; 11 0. L.J. 216; 27 O. ©. 124 

ae : 1008 


a dMorigage decree ayainst father—- 
Legal necessity—Sons, whether bound. 


A mortgage-decree obtained against a Hindu 
father governed by the Mitakshara Law is binding 


~on the sons, if the mortgage was executed for 


legal necessity, whether the sons are formally 
impleaded in the suit or not. A CHANDRADIP 
TEWARI Vv. JADUNANDAN SINGH 1041 


Partition—-Agreementeto take b, 
survivorship, validity of—Rule preseribing 
succession to last survivor, whether enforceable, 
It is perfectly open lo members of a Hindu 

joint family when partitioning certain property 

e among ‘themselves to come toan agreement that 

on the death of eacli? one of them his share should 

“pass to hs others”-fintil the entire inheritance 
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should devolve on the last survivor. But it is not 
competent to claim to lay down a rule of inherit- 
ance for the property in the hands of the last 
survivor, in derogation of the ordinary rules of 
Hindu Law. A BAGESHAR Rar v. MAWApDET,-22 A. 
L. J. 419; (1924) A. I R. (A) 461; 46 ma 


Joint family—Partition—Father's debts 
—Son, lirbility of-—Second appeal—Separation of 
Hindu joint family—Finding of fact or law. 

A Hindu. is liable under the Hindu. Law for 
his father’s debts only to the extent of the share 
in the co-parcenary property that comes to him 
at a partition made after the debt has been 
incurred and to the extent of the property inherit- 
ed from his father at his death whether the 
debt was incurred before or after partition, ° 

A finding about the disruption of a joint 
Hindu family is not a finding of fact but an 
inference of the legal effect of the facts found and 
is not tinal and can ‘be set aside in Second 
Appeal. N Bep Prasip v, NAKCHHED ee , 
| 8 








on Partition—Joint and self-acquired 
property~-Burden of proof—Manager, whether 
bound to keep accounts. | ; 


Where there is a nucleus of joint family 
property yielding: an income, the burden of 
proving that items of property claimed as self- 
acquired were not purchased out of joint ~ funds 
lies on the person asserting it. Property pur- 
chased out of the savings of the income of joint 
family property or by raising ‘loans on the 
security of joint family property would also be 
joint. 

The manager of a joint Hindu family is net 
obliged to keep accounts while the family 
remains joint. When a partition is asked for, it 
takes place of the property as it exists in the 
hands of the manager. Although there is a 
severance of interest from the date of fhe suit, 
the property remains joint till it is actually 
divided. It is considered as one entity until tbe? 
moment comes for division and each’ party gets 
his actual share. Any expenses which should 
properly be debited to the joint family purse 
are taken out of the joint family property and 
cannot be debited to any particular co-parcener. 
N JANARDHAN v. Wasupio 19 


en Partition, “suit for—Court-fee 
payable, See Court Fers Act, s. 7 _ 918 








—--— Personal decree against father or 
_grandfather—Joint family property in hands of 
sons and grandsons,. whether liable— Pious obliga- 

tion. ‘ , 
The whole of the Hindu joint family property 
in possession of the son and prandsons of the 
deceased judgment-debtor is Hable to be attached 
and sold in execution of a personal decree passed 
against the father or the grandfather. O HARIHAR 
Prasan v. MAHABIR TDANDEY, 10 O, & A. L. R 893 
; O55 





wy 
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= — dolnt family — Religious endowment— 

Dedication of small plot, validity of. 

A dedication of a small portion of joint Hindu 
family lands to an idol of a temple by the father 
or manager of the family on the occasion of the 
funéral of a deceased member is-not by the law 
of India required to be in writing and is valid 
and binding on the other members of the: family 
as a gift ‘ordained for pious purposes, WN 
VirTHapas Marwari v. Goma, 20 NOL. R. 60 
173 


Time-barred debt of father—-Son, 





liability of. - 
eA Hindu son is under no obligation to pay a 
time-barred ‘debt of his father and his estate is 
not liable to be sold for: the payment of such a 
debt. N Cuarrxavis v.“Natavu Sao, 20 N. L. R. 106; 
TN. L.J. 170 * 1002. 


P Marrlage—-Consent of guardian, absence 
of. ; 
` A Hindu marriage is not invalidated by want 


- of the guardian's consent. L BurLU MaL v. 


Harpwart Mar, 6 la. L. J. 219; (1924) A L R. 
(I) 570 451 


m Minor—Guardian—Mortgage of minor's 
property by yuardian -- Necessity—Benefit to minor 
Inquiry by mortgagee—Minor, whether can 
anprobate part of transaction and repudiate 
rest, : 


. A minor cannot be ‘allowed to approbate a 
transaction in so far as it has given an estate ‘to 
him and to repudiate the liability that arises 
from the transaction. ` 


In dealing with the guardian of a minor, a 
person who ‘lends money to the minor on the 
security of his property, is bound to enquire into 
the necessities for the transaction into which he 
is invited by the guardian to enter and to 
satisfy himself that the guardian is acting in the 
particular instance for the benefit of the minor, 
But he is under no duty to enquire into the 
fhecessity for an altogether diferent transaction 
which has made the proposed transaction inevit- 
able. Provided the necessity for the loan has 

“not arisen from any- misconduct to which the 
lender is or has been a party, he is not affected 
by the precedent mismanagement of the estate by 
‘the guardian. 


What has to be considered in such a case is 
the actual pressure on the estate, the danger to 
,be averted, or the benefit to be conferred upon 
if in the-particular instance. Pat Kanar Lan 
‘Kuevka v. THAKUR Prasan Sino, (1923) A-I R. 
(Pat.) 268; 5 P. L. T. 594 : 9 
; ~ Guardian, power of, to bind 
minors estaie~-Money borrowed to pay land 
revenue-—Hstate, whether liable. 


A guardian cannot bind his ward's estate except 
py. a document purporting to bind it. 
_, On a contract entered into on behalf of a minor 
by his guardian under which the guardian borrows 
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money hut no charge is created’ on the minor's 
estate, no decree can he passed against the minor 
on hia attaining wajority or against his estate, 
except in cases in which the minor's estate would 
have been liable for the obligation incurred by 
the gurdian under the personal law to which he 
is subject, 3 


The estate of a minor is liable for money 


“borrowed by the guardian for payment of land 


revenue. N JAGESHWAR Rao v. Qusan Rao 22 


————_ Mitakshara—Civil wrong by father— 
Decree for damages—Benefit to family pro- 
perty—Sons, whether bound—Immoral or illegal 
debt. i 


Where a Hindu father governed by the Mitak- 
shara Law cuts trees which do not belong to him 
or demolishes another's house and a decree for 
money is passed against him, the sons are bound 
by it, if the family has benefited by the action of 
the father: 


A Hindu son is not bonnd to do anything to 
relieve his father from the consequence of his 
own vicious indulgences, but he is bound to do that 
which his father himself would do were it possible, 
namely, to restore to those lawfully entitled money 
he had unlawfully retained. 


There is a distinction between a debt which a 


-Hindu father incurs as the result of an offence 


under the Criminal Law anda debt for which he 
is made liable on the ground of the breach of a 
civil duty. In the former case debt incurred 
would be immoral and illegal but not so in the 
latter case. A CHANDRIKA KAM Tiwari v, Narain 
Prasan Rar, 22 A. L, J. 468; 46 A. 617 1036 


————-— Family residing in Bengal~- 
System applicable -What must be proved, 


In order to show that a family residing in 
Bengal is governed by the Mitakshara School of 
Hindu Law, it is encugh to prove their immigra- 
tion from the North West and the continued 


‘practice of Mitakshara customs. It is not neves- 


sary to prove the further fact that immigration 
took place subsequent to the establishment of the 
Dayabhaga system of jaw. © RAMESH CHANDRA 
SINHA v. MOHAMMED Brani Beren, 50 C. 898; (1924) 
A. I. R. (C.) 283 309 


——— Stridhan -— Inheritance by females— 
Estate taken. 


` Under the’ Hindu Law a female inheriting the 
stridhan property of a female takes in it only a 
limited estate, which cn her death gces not to her 
own heir, but to the stridkan heir of the original 
female owrfer. A Laxspmt NARAIN MISR v. SUWARNI 
Kuar, 46 A. 439 389 


Succession- Migration--Law applicable 
to migrated family— Daughters, whether take 
absolute estate~-Mitaksbara and Mayukha— 
Nagar Brahmans of Vadnagur, settled in U. P, 


—Gommentaries, value of. - 
, . 
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The law of sufcession is, in any given case, to 
be determined according to the personal law of 
the individual whose successign is in question. 


Prima facie, any person governed by the Hindu ` 


Law is held to be subject to the particular doc- 
trines of the Hindu Law recognized in the 


Province in which he is residing. That law . 


becomes the personal law and part of the status 
of every family residing in it. Consequently 
where any such family migrates to another pro- 
vince governed by another law, ib carries its own 
law with it. 


Where a family migrates from ‘one territory to. 


another and preserves its ancient ceremonies and 
practices the presumption is that it also preserves 
its personal law of succession, wnless there is 


proof of the renunciation of the original law for . 


that of the place migrated to. 

The Vyavahar Mayukha is considered to be a 
work of paramount authority in Gujerat, and 
where the’ Mitakshara and the Mayukha do not 
harmonise, the latter takes precedence of the 
former. 


Under the Vyavahar Mayukhaa daughter takes 


an absolute estate-in property to which she suc-. 


, cesds as her father's heir. 


Among Vadnagar Nagar Brahmans settled at 
Aligarh, - daughters take an absolute estate in 
their father's property, and on the death of one 
of them, her share does not go by survivorship 
but devolves on her own issue. 


Commentaries on the Hindu Law do not enact 


-the law, they merely explain it, and are evidence 


of the congeries of customs which form the law. 
A JAWAHIR Lan v, Jarau Lat, 22 A. L. J. 49; 46 
A. 192; (1924) A. 1. R. (AJ) 350 


Succession—Re-marriage, whether de- 
prives mother of night of succession to son. 





Notwithstanding re-marriage, a Hindu mother 


. remains competent to succeed as heir to the estate 


. a prudent 


. 


of her son by her first marriage, where succession 
to such estate opens after her second marriage. ‘N 
Flussaineuar Buora v. BANSILAL 48 


Temple property--Lease -granted by 
trustee, validity of—Test--Building lease—Option 
for renewal, 


Where a lease of temple property granted by 
the trustee of the temple is challenged the ques- 
tion to be determined is whether it Is a lease that 
man would grant under the circum- 
stances in the interests of himeelf if it were his 
own property or in the interests of others if he 
were doing his best for them. 


A lease of agricultural or undeveloped lands 
elonging to a temple granted by the trustee 
of the temple for building purposes for a 
period of twenty-one years with an option - of 
renewal at an enhanced rate of rent for a further 
period of twenty-one years 18 perfectly valid. M 
KANNTAPPA OHETT®&:R v, RAMAOHANDRAIYAR, 46 M. 


LJ, 497; 19 L, W, 587; (1924) M, W. N. 386 92 
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Widow, death of-—Suit for possession by 
reversioner—Property of husband—Accretionss— 
Burden of proof. 

In a suit by a reversioner to claim property in 
the possession of a Hindu widow, the onus lies on 
the plaintiff to show that the property claimed 
vested in the husband and if such property is 
claimed on the ground that it was an addition to 
the hushand's estate, made with the help of sav- 
ings from the income of such estate, to show that 
the widow did intend to make the acquisitions 
part and parcel of the parent estate. N JAIKRISHNA 
v, Savitri, 7 N. L. J. 187 627 





m Hveproprietary tenancy. 

A Hindu widow inheriting her husband's ex- 
proprietary tenancy has not the rights of a tenant 
but possesses merely a life-interest and cannot 
relinquish a part of the tenancy in favour ef 
the landlord. Any such relinquishment, if made, 
can be set aside on her death by the reversioners, 
O SxHeonanpan SINGH v. Jat RAM SINGH, 10 O. & 
A, L. R. 445 1022 


amma Religious acts—Alienation, power 

_ of-—Accretions—Specific Relief Act (I of 1877), 
s. 42—Will by life-tenant—Declaratory suit by 
reversioner, : 


Hindu Law reéognizes two sets of religious 
acts. One, those which are considered essential 
for the salvation of the soul of the deceased, and 
the other, acts which, although not essential or 
obligatory, are still pious observances which con- 
duce to the bliss of the deceased's soul. For an 
act of the first class a Hindu female can sell the 
whole estate if its income is not sufficient, and in 
the second case the widow can alienate a small 
portion of the property for the pious or charitable 
purposes she may have in view. 


The rule of Hindu Law regarding accretions is 
that any accretion made by a widow partakes of 
the nature of the estate to which it is added and 
the question whether any property is an accretion 
to the estate is one of intention on the part of the 
widow to augment the estate by treating it ag 
part thereof. In the absence of anything appear- 
ing to the contrary, any purchase made of the in- 
come of the estate may be presumed to be an. 
accretion thereto. 


The mere execution of a Will by a Hindu 
widow with a life-interest in her deceased husband's - 
estate bequeathing that estate elsewere than toe 
the next reversionary heir does not entitle that 
heir to obtain in the widow's life-time a judicial- 
declaration that the Will is invalid against his 
reversionary rights. L Teun Kaur V. AMAR NATH, 
17 P. W. R. 1923 670 


kada Surrender—Transfer in favour of 
daughter on occasion of marriage, effect of. 


Where a Hindu widow divests herself entirely of 
her estate and transfers the entire estate to the 
next reversioner, the effect of which is an entire 
effacement of herself, it amounts to a vesting of 
the estate in the reyersioner immediately upon 
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the making of the transfer, whether it is called a 
surrender or an acceleration. It is not the form 
in which the transfer is made that is to be looked 
at, but the effect which it would have on the estate 
itself. The mere fact that the transfer is made in 
favour of the daughter who is the next rever- 
sioner on the occasion of her marriage and is 
described as her dowry will make no difference to 
the nature and effect of the transfer. A SARTAJI 
v. Ramjas, 21 A. L. J. 796; 9 O. & A. L. R. 1013; 
(1924) A. I. R. (A) 166; 46 A. 59 25 


Widow’s estate—Bequest by widow— 
Legatee, position of —Title as against trespasser. 
A bequest of her hushand's property by a 

Hindu widow confers no title on the legatee to 

ect even a trespasser. M SRINIVASACHARIAR V. 

RAGHAVACHARTAR, 46 M. L. J. 560; 19 L. W. 621; 

(1924) M. W. N. 628; (1924) A. L R. ADI DR 











— Income, power over, 

A Hindu widow has absolute control over the 
income of the estate of her deceased husband. 

N, a Hindu widow, employed the plaintiff to 
look after an engine which she had purchased for 
the construction of a ghat. After the completion 


of the ghat the engine was utilised for driving - 
On the death of the widow the plaintiff , 


an oil mill, 
sued her reversioners to recover his wages : 

Held, (1) that the widow was perfectly justified 
in buying the engine out of the income and 
employing a competent man to look after it ; 

(D) that there was nothing wrong in her apply- 
ing the engine to another useful purpose after the 
completion of the ghat; h 

(3) that the ‘plaintiff was, therefore, entitled to 
recover his wages from the reversioners. N THAKUR 
KALLUSINGH V. BHIRAJI 633 


—- ~ Relinquishment in favour of one 
out of several reversioners, whether valid, 

A relinquishment by a widow in favour of one 
out of several reversioners during her life-time is 
not valid. A Prag NARAIN v. MATHURA Prasan, 22 
A. L.J. 472 575 

+ 


Widow, remarried — Son's. property, 
succession to—Hindu Widows Re-marriage Act 
(XV of 1856). 

Under the Hindu Law a widow after her re- 
marriage can inherit to her son by her first hus- 
band, whether she is governed by the Hindu 
Widow's Remarriage Act or not. O Jamini KUMAR 
Sear v, THAKUR Daan BAISHNAR, 39 C. a 88 

48 





WIII, construction of-—Bequest by Hindu 
father to wife and daughters—-Absolute estate. 
A Hindu testator made a bequest of his pro- 

perty in favour of four persons, his widow, his 
two daughters and his nephew in foyr equal 
shares, with a provision that in case any of the 
daughters, had a son born he should get the pro- 
perty of the two daughters, in case of there being 
no son the property to go to the nehpew and his 


heirs; 
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Held, that the Will gave an absolute estate to 
all the legatees. A LAKSHMI NMRAIN Mise v. 
SUMARNI Koar, 46 A. 439 389 


WII, constr@ction of—-Gift to daughters 
subject to life-estate in favour of widow—Death 
of daughter before widow— Devolution of estate, 
A Hindu testator directed in his Will that sub- 

ject to a life-estate in favour of his widow his 
property would go to his two daugliters in equal 
half shares: 


Held, that the gift by the testator in favour of 
his daughters was in definite shares, so that if 
one of them happened to die before the widow, 
her heirs would step into her shoes and the entire 
estate would not devolve on the other daughter of 
the testator, L Tasappcg Hussary v. RAM KISETN 

86 


Hindu Widow's Re-marrlage Act (XV of 1856) 
-—Re-married widow—Son's property, succession 
to. See Hinpu Law—Wipow - 1048 


Income Tax Act (VII of 1918), 5. 9 (2), cl. 7 
—Machinery in state of repair, sale of-—Loss— 
Assessee, whether entitled to reduction. 


Under section 9, sub-section (2), clause (vii) of 
the Income Tax Act an assessee is not entitled to 
a deduction from the annual profits, of less jn- 
curred by him by sale of certain machinerv in 
his business where the machinery is not ecld or 
discarded as obsolete. The words “ag obsolete” 
in clause 1 (vii) of the section govern not only 
the immediately preceding word “discarded” but 
also the earlier word “seld”. M Srererary to 
TRE Boarn or Revencr. MARDAS v, RAMANATITAN 
Cuerriar, 19 L. W. 34; 46 M. L. J. 42; (1924) M W. 
N. 142; (1924) A. I. R. QL) 455 608 





S. 19. See Income Tax Acr or 1022, 
s. 68 Proviso 2 AS AMENDED BY Ixcome TAK 
Act, 1923 798 


Income Tax Act (XI of 1922), s. 22 (2)-~ 
Statement of assessee about income Burden of 
proof— Assessment based on general principles 
validity of. 


When an assessee states that he has no income 
from a certain source and officers of the Inccme 
Tax Department disbelieve him, it is for them to 
prove that he has such income and not for him 
to prove the contrary. Any assessment based on 
the inability of the assessee to prove his negative 
statement and on general assumptions only is bad 
end should be cancelled. Bisane Priya 
CHOWDHURANI, In ve, 50 C. 907; (1924) A. L R. (C) 
337 i 3 305 


s. 68, proviso 2 as amended by 
Income Tax Act, 1923—Asszssment to Burer- 
tax for 1921-22 whether can be made in 1929-09- 
Real income liable to Suner-tax—Income-Tar Act 
(VII of 1918), s. 19, scope of. 


Under the Second Proviso to section 68 of th 
Income-Tax Act, 1922, as amended by section 3 of 


“assessee for 


a 


1112 
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the Income-Lax Amendment Act 1923; assess- 


„ments to supér-tax’ for 1921-22 on the income of 


‘1921-22 can be made-in 1922-23 under the heading 
of adjustment in cases ing which, during pro- 
visional assessment procecdings, it was found that 
the assessee's income was below the taxable 
amount for purposes of super-tax, but the real 
income is ultimately found in proceedings under 
section 68 of Income Tax Act of 1922 as amended 
by section 3 of the Act of 1923 to be large enough 
to be assessed to super-tax, 


Under section 19 of Act VIL of 1918, if the 
total income actually received has been ascertain- 
ed by the Collector, the Collector is to compute’ 
the income-tax and super-tax which would have been 
payable if income-tax and super-tax had been levied 
‘ithe previous year with reference tothe true amount 
of the income so ascertained; and then the 
difference between the sums so computed and the 
aggregate of the sums. already paid by the 
the previous year ought to be 
paid by or refunded to the asseessees as the case 
may be. ‘The sum that should have been paid 
for super-tax in the preceding year, if the right 
figure had been before the Collector, is computed 
and from that is deducted any sum that has 
already been paid for super-tax. If no sum has 
been paid for super-tax, then there is no deduc- 
tion to be made. COMMISSIONER OF INCOME 
"Tax, Mapras v. CHIDAMBARAM CHETTIAR, (1924) M. 
W. N.35; 19 L. W. 129; (1924) A. I. R. Mee 

: 98 


Indian Soldiers’ Litigation Act (XII of 1915), 

8. 4-Indian soldier represented by Pleader— 
` Default by Pleader—Notice to prescribed authori- 
` ty, whether necessary. f 


Where an Indian soldier is represented in a 
proceeding by a person duly authorised to appear, 
plead and act on his behalf; the Court is under 
no obligation to give notice in the prescribed 
manner to the prescribed authority under section 
4 of the Indian Soldiers’ Litigation . Act, merely 
because the Pleader refuses to produce evidence 
in the case. A FAKIRULIAH Knas w. BALDRO 
Sanat, (1928) A. I. R. (AJ) 185 225 


Instalment bond—-Default in payment of instal 
» ment—Cause of action—Limitation. See LIMITA- 
TION Act, Sou. I, Arr. 75 848 


— Provision as to default-Money, when 
becomes due~-Acceptance of overdue instalment 
— Waiver. ‘ ` 





4 ` . 
When money/is payable by instalments with a 
proviso that the whole of the money shall be- 
come due on default of payment of, one of the 
jnustalments, the general rule is, that the money 


. becomes’ due when the default is made in any of 


the instalments; but if the right to enforce pay- 
ment of the whole sum due upon default being 
mada in payment ofan instalment has bean waived 
by subsequent payment of the overdue instalmsht, 
on the one hand, and'réceipt, on the other, tlen 


INDIAN CASES 
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instalment bond~coneld,- 


the penalty having been waived,-the parties ait, 
remitted to the same position as they. would have 
been in if no default had, occurred, 


Payment and acceptance of part of an overdue 
instalment does not amount to waiver, nor can 
the payment and acceptance of interest alone con- 
stitute waiver. Dg 


There is a distinction, however, between a 
waiver by payment and receipt of an overdue 
instalment and mere omission to sue or takes 
steps on the default, and although there can. be 
a waiver by the payment: and receipt of the 
overdue instalment, there can be none by the 
mere fact of doing nothing. C.Surmnpra Naru v, 
Rasa Resnee Case Law, 27 O. W. N. 8938; (1924) 
A. IL R. (CO) 139 271 


Interest, cessation of--Deposit in Court. See 
Transyrr OF Property Act, ss. 83, 8-4 40 


, covenant for payment of—Burden of 
proof. See Bonn, EXECUTION OF 55 


Covenanted rate—Haecutant-—Mortgagor 
whether entitled to relief-—Post diem, interest—- 
Reasonable rate, ' < 


In a suit for possession by redemption it 
appeared that thé property had Teen mortgaged 
with possession for Rs. 1,800 it being stipulated 
that income from the land should count as interest 
on Rs. 800 while Rs. 1,800 should carry interest 
at the rate of Rs. 250-per annum, and that on 
the expiry of six years if the money was not 
paid with interest, the mortgage should be con- 
verted into a sale. Plaintiffs were purchasers 
of the equity of redemption for the relief of a 
third: 

Ifeld, (1) that interest at the stipulated rate wes 
payable on one-third of Rs. 1,000 for the original 
period of six years, 


LA 
(2) that there was nothing to show that there 
was any stipulation express or implied in the 
mortgage deed, for payment of post diem interest 
and, therefore such interest could not declared 
under the covenant; 


(3) that post diem interest could be allowed bY 
way of damages, and that it should be allowed 
at the rate of 18 per cent. per annum from the 
date when the term of the mortgage expired to . 
the date of the decree, j 
Ram, (1923) A. I. R. (L.) 54 i 984 
————, high rate of— Undue influence--Need 

for mmey=Mortgage. See Conrract Avi, 3.16 

s 995 


g . 

, whether can be reduced---Execution of 
decree—Oourt executing decree, powers of. See 
Contract Aor, 8. 74 916: 


L Ganu RAM v. Hort - 


j 
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Interest Act: (XXXII 0771839), 8:1. See Cox- 
TRACT Act,s, 73 291 





-= 8 1, See Conrracr Act, s, 73 Iurus. (NJ) 
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o tome 8) 1, See NEGOTIABLE INSTRUMENTS ACT, 
ss, 4, 80 420 


Interpretation of Statutes—-Taxing Statutes. 
The maxim that clear words are necessary in 
order to tax the subject does not mean that words 
ore to be unduly restricted against the taxing 
authority. It simply means that in a taxing Act 
one has.to lock merely at what is clearly said. 
_ There is no room for any intendment. There is 
no equity about a tax, There is no presumption: 
e 28 to a tax, Nothing is to be read in, nothing is 
to be implied. “One can only look fairly at the 
language used. M Best & Co., Lrp, » THR 
Gorporaticn oF Mapras, 19 L., W. 142; 46 M. 
L. J. 217; (1924) M. W. N. 249; 47 M, 262; (1924) 
A. I R,(M.) 420 . 928 


Jagir land—Grant of revenue-—Proprietary rights 
—Zemindar, position of—Unerpur Jagir—-Right 
to cut trees-—Custom. ji . 


The right to cut trees and sell them in the 
jagir of Unerpur in Sind is, as between the- 
jagirdar and the zemindars, vested. in the 
zemindars, who have more proprietary interest in 
the soil then the jagirdar. 

The general rule is that trees’ upon land are 
part of “the land and the right to cut and sell 
them is incident to the proprietorship of the land. 

In-the case cf a Jayir the grant ordinarily is 
oF the royal share cf the revenue and not of the 
soil, ' ; 


In Sind the- ordinary tenure is that of the 
Zemindar or landholder who exercises wholly or 
in part the privileges of the lJandholder. The 
extent cf such privileges varies according to 
custom from that of an absolute proprietorship of 
the land, subject to the payment to Government 
of whatever may be the customary Government 
share of the produce, down to that of an ill- 
defined and often disputed claim to levy a lapo 
.or rent on all cultivated land, 


Though a zemindar may be the proprietor of 
the soil, yet by custom he may not have the 
right to cut trees without the permission of the 

efagirdar, § Pir MAKHDUM v. MALIK Buona KHAN 
16 S. L. R. 87 : 819 


Judgment--Alteration oforder~Judgment signed 


— Court, inherent power of. See Civiu Pro- 
CEDURE Cope, s. 151, O. XX, r 3, O. XXL 
R. 53 (6) 900 





based solely on result of loc§l investi- 
gation “by Trial Court, legality of. See APPEAL, 


sucOnD—JUDGMENT “808 
——————~ Of Small Cause Court, contents of, See 
Crvin PROCEDURE, CODE, O. XX; R. 4 547 
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Judgment—coneld. 


a= Order for security ang in default for 
attachment, whether judgment—Appeal, whether 
competent. See Civin Proceptre Cove, 
OVXXXVII, RR. %, 6 242 


, when operates by way of estoppel—-Party, 
whether can be allowed to assume inconsistent 
positions, 


The principle which preverits the same case 
from -being twice litigated is of general applica- 
tion and is not limited by the specific words of 
the Code of Oivil Procedure in this respect. 


An estoppel is not confined to the judgment 
but extends to all facts involved in it as necessary 
steps or ‘ground work, in other words a judgment 
operates by way of estoppel as regards all the 
findings which are essential to sustain the judg- 
ment though not as regards findings which did 
not form the basis of the decision or were in 
conflict therewith, 


If both parties invoke the opinion of the Court 
upon a question, if it is raised by the pleadings 
and argued, the judgment upon it does not be 
come «lira vires merely because an issue was nat 


framed which strictly, construed, embraced the 


whole of it. 


Where a defendant is entitled to set up in the 
same answer as many defences as he hay, if a 
judgment is entered in his favour which contains 
no provision that it shall be without prejudice or 
any like limitation or resttiction the ` estoppel 
raised by it-will extend to every matter or fact 
in issue found by the Court in favour of the 
defendant. 


_ A party litigant cannot be permitted to assume 
inconsistent positions in Court, to approbate and 
re-probate to the detriment of his opponent, 


This doctrine applies not only to the successive 
stages of the same suit but also to another suit 
than the one in which the position was taken up 
provided that the second suit grows out of the 
judgment in the first. © DWwIJENDRA Narain Roy 
v. JOGESH Cuanpra Dry, 89 O. L. J. 40; (1924) 
A. I. R. (C.) 600 520 


Jurisdiction, absence of—Erroneous withdrawal 
of suit~ Revision, See Civil Procenere Coreg, 
s. 115, O. XXIII, r. 1 1033 


SS Civil or Revenue Court- Suit for decla- 
_ ration of right to  juint tenancy---Second 
appeal—Fresh evidence, whether can, be, admit- 
` ted. l 
kd 


A suit for a declaration that the plaintiff is a 
joint tenant with the defendant and entitled to 
joint possession with him is cognizable exclu- 
sively by the Civil Court. 





“Fresh evidence cannot be admitted in second 
appeal especially where it was not tendered in 
os e 
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Jurisdictlon—concld, 


the lower Appellate Court and no application was - 


made for tendering it in the High Court. A 
Nomnar Anir v. Partar AHIR, 21 A, I. J. 899; 
(1924) A. I. R. (A) 231 . ° 367 


, erroneous exercise of—Mandamus---High 
Court, power of. See SpPECIFIO RELIEF AOT, s. 
45 
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Land ordinarily submerged in water and 
not under cultivation, whether raiyati land— 
Mesne profits, suit for—Civil Court, whether 
has jurisdiction. See Mapras TISTATES LAND 
Act, ss. 3 (16), 45, 163 718 


~, objection as to. 

It is clearly the policy of the law that when 
any question of jurisdiction is raised, it should 
be raised in the Court of first instance at the 
earliest stage and that it should be given effect 
to by the Appellate Court only if there has been 
prejudice caused by the trial in the First Court. 
M Apurt OHALMAYYA V. Apurt LAKSHMI DEVAMMA 


857 

, original-—Property situate outside limits 

of original jurisdiction, title to, whether can 
be investigated--Leave of Court, whether 


necessary. See LETTERS Parent (Bow.), Mee 
o 


, refusal to exercise—Decree of Small 
Cause nature—Order for execution—Second appeal 
if competent—Erroneous decision—Revision. See 
, DECREE or SMALL Cause Nature 605 
— Suit for return of ornaments given at 
betrothal. See PRESIDENCY SMALL CAUSE Courts 
Aor, s. 19 (g) 517 





to grant decree nisi—Domicile of choice, 
acquisition of—Requisites—Animus Momendi 
not proved. See Divorce Act, ss. 2, 7 719 

, transfer of--Execution of decree—Court 
competent to execute decree—Objection to 
jurisdiction taken in appeal, whether can be 
entertained. See Civit PRODEDURE Cope, ss. 21, 
37, 38, 39 : 806 


of Civil Court-—-Application for partition 
--Subsequent suit for exclusive, 
whether maintainable. See U. P. Lanpn REYE- 
NUR Act, 8. 233 (k) 345 


aana Document creating tenancy rights, 
interpretation of. See U. P. Lanp REVENUE Act, 
8. 233 784 


of Insolvency Court—Determination of 
questions of title to insolvent's property--Civil 
Court, reference to, whether necessary. See 
PROVINCIAL INSOLVENGY Act, s. 4 (1) 552 


of Small Causé Court—Suit for “Tent of 
homestead land, See ProvinctaL SMALL Cause 
Qoprts Act, Sog. I Arr,8 ` 557 


possession, | 
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‘Land Acquisition Act (| of 1894), s. 23-- 
Market-value, meaning of—Best evidence, what 
is— Adaptability of agricultural land as build- e 
ing. site—Compensation, basis for award of. | 


The market-value of land may be roughly 
described as the price that an owner -willing, and 
not obliged, to sell might reasonably expect to 
obtain from a willing purchaser with whom he 
7 basah for the sale.and purchase of the 
and. : . 


The best evidence to prove what a willing 
purchaser would pay for the land under acquisi- 
tion would be the evidence of genuine sales 
effected about the time of the Notification for 
acquisition, either in respect of the same land or. 
any portion thereof or the sale of lands precisely 
parallel in all its circumstances to the sale ofe 
land under, compulsory acquisition. 


The fairest and most favourable basis on whieh 
compensation should be awarded. to the owner is 
to estimate the market-value of the property 
according to the most lucrative and advantageous 
way in which such land can be laid out at the 
time of acquisition but the operative effect of 
special adaptability or future utility of land mus 
be estimated not by idle speculation and unprac-- 
tical imagination but by prident business con- 


‘siderations such as would weigh with an intending 


purchaser at the imaginary market which would 
have ruled had the land been exposed for sale 
when it was to be compulsorily acquired. 


Adaptability of agricultural lands as ‘building 
sites is a factor to be taken into consideration 
in fixing the value of land under compulsory 
acquisition, deductions being made for payment 
of the ordinary premium and revised assessment 
which may be leviable on conversion of agricul- 
tural lands into building sites, 


Much importance should not be attached to 
evidence of offers in ascertaining the market- 
value of the land. S GOBINDRAM Voruomat V. 
THE ASSISTANT COLLECTOR OF SHIKARPUR 376. 


Land acquisition proceedings — Market-- 
Value, assessment of—Eaperts, opinions of, value 
of—Offers, value of—Procedure. 


In assessing the value of land for purposes of 
land acquisition the opinions of experts are 
admissible in evidence, but the value to be 
attached to such evidence depends upon the 


quality of the evidence. 
eo 


The evidence of offers made by irresponsible 
brokers on behalf of undisclosed . principals, or 
perhaps for their own purposes without any 
principal behind them, is, however, useless. 


The fairest and most favourable principle of 
compensation to the owners is to estimate the 
market-value cf the property not according to its 
present disposition, but laid out in the mcet 
lucrative and advantageous way in which the 
owners could dispose of it. L SECRETARY or STATE 
FOR INDIA V. Santa Devi OHAUDHRANI, 5 L. 227; 
(1924) A. L R. (L) 548° 74 
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Landlord and tenant—Agricultural tenant, 
„Whether can sell house—Zemindar, rights of. 


. A person agriculturist or agricultural tenant, 


who is allowed by a zemindar to build a house 
for his occupation in the abadi, obtains if there 
is no special contract to the contrary, a mere 
right to use that house for himself and his 
family so long as he maintains the house, i.e., 
revents its falling down and so long as he 
oes not abandon the house by leaving the 
village. 

When, thereforé,a tenant sold the house in 
‘which he lived and certain customers sued to set 
aside the sale: : 

Held, that the plaintiffs were entitled to obtain 


possession of the land and the vendee could re~ 


move the materials of the house sold. O PARAG 
Dino, Sueo Mancar, 9 O, & A. L, R. 309 285 


z—— Agricultural village—Sale of house by 
tenant, validity of Special custom. 


Apart from special custom, a tenant in an agri- 
cultural village has no right to sell his house to- 
gether with a right of residence. 

A-sale by the tenant in favour of another tenant 
is just as much prohibited as a sale in ‘favour of 
an outsider, but a sale in favour of the landlord 
stands on a different footing, A OHAMPA Kunwar 
v. Tutsut RAM 954 


— Character of tenancy, how determined. 
In order to determine the character of a ten- 
ancy, the Court has to look to the intrinsic evi- 
dence afforded by the documents themselves and 
also, if necessary, to the surrounding circum- 
stances and the conduct of the parties. © Mounam- 
MAD SULAIMAN Kuan v. Usa Caran Sin 648 








Ejectment suit against trespassers—Suit 
against rival landlord-——-Tenants, whether neces- 
sary parties, ` 


It cannot be said as an abstract proposition of 
law that where land is in occupation of tenants 
the landlord has no right to maintain a suit 
against a trespasser or if the land isin the occu- 
pation of the trespasser’s tenants he cannot bring a 
ike suit against him alone. 


The question whether a suit for possession is 


“maintainable by the landlord against a rival 


claimant depends very much upon the status of 


-the tenants. 


When one landlord is dispossessed by another 
landlord it is not necessary that the plaintiff 
should make all the tenants of the defendant 
arties to the suit. CG KALI Prosanna BHADURI v. 
EMANTA KUMARI DEBI 1038 


——— Enhancement of rent, application for— 
Application on behalf of all landlords—Sub- 
sequent withdrawal of same, effect of. See 
Beneat Tenancy Act, ss. 105, 107 5 


———— Forest lands in zemindari—Zsemindar, 


rights of—~Reclamation of forest land-—-Tenant, - 


whether acquires occupancy rights --~Burd:n of 
proof. ` 
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Landlord and tenant-~contd., 


A tenant who sets up an occupanqy right has to 
establish it. 


The zemindar owns an absolute estate in forest 
lands in the zemindar’. 


A man who reclaims zemindari forest laid and 
makes it cultivable does not thereby acquire per 
manent occupancy right in that land. M Baparu 
CuELLaMMA V. DUNGALA Pentayya, (1924) M. W. N, 
440; 20 L., W., 478 845 . 


Nakdi holding—Suspension of rents— 
Londlord s Jailures to provide irrigation facili- 
ies. 


In the absence of a condition of the tenancy 
that the landlord should provide the necessary 
irrigation facilities, the tenant paying nagdi rent 
are not entitled to suspension, of the rent on the 
landlord's failure to provide those facilities, Pat 
Partap Narayan SINGH v, NATHAN SINGH, (1924) 
Pat. 173 858 


Occupancy tenant—-Tanks and well con- 
pad for manufacture of indigo, whether can 
e sold. 


Tanks and wells constructed by an occupancy 
tenant for the manufacture of indigo are not a part 
of his holding and he is competent to sell them. A 
Ram Narain v, Muuaumap AKBAR, (1923) A. I. R. 
(A) 180 508 


Possession of property as tenant-at-will, 
when becomes ddverse—Burden of proof—-Non- 
payment of rent, effect of—~Possession of tenants’ 
heir, nature of. 


When a person occupies a property as a tenant- 
at-will the onus is on him to prove that the re- 
lationship so created subsequently ceased to exist 
and that his possession became adverse to that of 
the lessor. 


Mere non-payment of rent or discontinuance 
of payment of rent for twelve years by a tenant 
would not create adverse possession as against the 
owner. 


Nor would the carrying ‘out of any alterations 
in the house by the tenant to suit his convenience 
be evidence of adverse possession. 


When a person is in possession of a property as a 
tenant-at-will, the pessession of his heir after his 
death does not ipso facto become adverse against 
the owner and he must show that by some subse- 
quent act his possession became adverse to that of 
the owner. 


Where an occupant of a house paid rent to 
nobody, used the place as his own openly and in 
his own right, to the knowledge of the. person 
claiming to be the landlord, unequivocally dis- 
claiming to hold it as a tenant, kept it under his 
lock and key when it was not required, and his 
name was shown in the Municipal registers as an 
occupant and he continued to receive Municipal 
house tax bills: 


Held, that he acquired title to ¢he house by ad- 
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Landiord and tenant<contd. 


- verse possession on the expiry of 12 years from 
the date of the disclaimer. - 


A tenant can, without gising up possession as 
such acquire right to a property by adverse pos- 
session. $ MAHOMED Farug v. SIDIK 59 


Suit for rentin respect of different hold- 
_ ings—Separate causes of action, joinder of. 


_ It is not open to a landholder to sue a tenant 
in the same suit in respect of different holdings 
A Hira Lår v. Mort Lan, 22 A. L. J. 459 560 


Tenancy, origin of, not known—-Nature 
now determined--Conduet of parties—Evidentiary 
value of--Long occupation on same terms— Uni- 
‘form rent—Inference. 

When the origin of a tenancy is not known, 
evidence of the acts and conduct of the parties 
constitutes the best and the only evidence to 
prove the’ nature of the tenancy. 


Where in a suit in ejectment against tenants’ 


“it was found that for at leaset three generations 
the defendants’ family had been’ occupying the 
land without any alteration in terms and dur- 
ing that period, the rent had been for below the 
economic rent, and uniform and fixed rent had 
been paid: . , | : f 

Held, that under the circumstances, the Court 
was entitled to infer permanent rights of tenancy. 
M CHIDAMBARAGUROKKAL V. SIVAGNANA SUNDARAM 
Pirnar, (1924) M. W. N. 487; 47 M. L. J. De eaa 


Tope poramboke—Paramount title, where 
vests—Tree patta—Pattadar, title of, whether 
defeasible-—Intermediate landlord, ouster of, by 
title paramount—~Tenant, whether can prove cesser 
of landlord's title-Evidence Act (I of 1872), 
s. 116. f 


“Prima facie, the paramount title to “land re- 
gistered as tope poramboke is with Government. 
Where a tree patta is granted by Government iù 
respect of such a land, the occupation of the 
pattadar is súbject_ to the paramount title of the 
Government and his title is a defeasible one 
liable to be defeated at any time by the entry of 
the Government. 


A person having n paramotnt title may put 
an-end to the rights of the intermediate Jand- 
lord thereby extinguishing the sub-tenancy as 
well. 


_ Tt is open to the tenant to. prove a cesser of 
‘his landlord's title by ouster by the holder of the 
title paramount and to attorn to the latter without 

; bali going out of possession, 


Section 116 of the Indian Evidence Act is no 
“bar to a tenant showing that his landlord had no 
“title ‘at a date previous to the commencement, of 
“the tenancy, or that, since its commencement. it 

has expired or has been defeated, because the bar 

-roperates only during the continuance of the 

tenancy. In agcase of eviction by the title 

paramount actual and.open stirrender of posses- 
e 
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Landlord and tenant—eoncld. 


“e 
sion to the intermediate landlord is not neces- | 
sary to terminate the tenancy. with the litter, 
M RAMASWAMI Tuevan 1, ALAGA PILLAI 881 


Trees, right to transfer—Custom—-Wajib- 
ul-arz, entry in, construction of. 

A wajib-ul-are declared that such trees as were 
in possession of the persons who had planted them 
on the fields or on the ridges could be cut and 
sold by the tenants of the fields: - - 

Held, tbat this included the right to transfer 
standing trees which a tenant had planted on his 
holding with the consent of the zemindar. A Har 
Dayar Sixau v, Gar DAYAL SINGH, (1923) A. I. R 
(AJ) 181 542 

e 


Lease, construction of-—-Lease on printed form— 

Words used, effect of. 

In case of leases on printed forms indiscrimfhate- 
ly used, much reliance cannot be placed.on words 
and, expressions used therein. © MUHAMMAD 
SULAIMAN KHAN v, Uma OHARAN SIL j 648 


-, darpdini—Rent fixed 


in perpetuity— 
Increase of rent, 


See CONSTRUCTION oF DocuMEXT 
369 


Legal practitioner—Professional miscondiict— 
isbarment—Re-admission. : 


When a legal practitioner, who has been diskar- 
red on account of professional misconduct, applies 
to be restored to his former position, the test to 
be applied is whether the sentence of exclusion, 
however right, has had the salutary effect of 
awakening in him a higher sense of heneur erd 
duty and whether in the interval his conduct has 
been so irreproachable that notwithstanding a 
delinquency in early life, he might be safely 
entrusted with the affairs of clients and admitted 
to an. honourable profession. . without that pro- 
fession suffering degradation. An application to 
strike off the rolls or re-admit to them ought not 
to be looked at with respect to punishment of 
the individual himself. S In re Mirza JALAL-UD- 
DIN, 16 5, L. R. ll . 964 


Legal Practitloners Act (XVIII of 1879), ss, 
36, 38—-Court, discretion of—Order including 
name in the list of touts—Opportunity to show 
cause—Appeal--High Court, powers of superin- 
tendence--Government of India Act, 1915, (5 & 
6 Geo. V, C. 61), s. 107. -> 


s A e, 

The powers conferred on thè High Court by 
section 107 of the Government of India Act are- 
extensive enough to authorise the Court to send 
for the record of an enquiry ccnducted by a 
District Judge with a view to drawing up a ligt’ 
of persons proved to be touts and to examine 


such record and thereafter issue such crders cr 
instructions to the District Judge as might 
appear to be proper. | 

“The High Court will not interfere in the 


exercise of its powers of superintendence on the 
sole ground that the decisicn cf the District 
Judge is against the weight of the evidence, 


: Nol. 79] 
Legal Practitioners Act—concld. 


Seation 38 of the Legal Practitioñers Act, 1879, 
confers on the Courts therein mentioned includ- 
ing the Court of a District Judge, a very wide 
discretion in the matter, with the ‘only qualifica- 
tions that the District Judge must be satisfied by 

evidence of general repute. or otherwise, and that 
no person's name is to be included in the list of 


touts until he has had an opportunity of showing’ 


cause against such inclusion. 


It was never the intention of the Legislature 
to allow anything of the nature of an appeal 
against the decision of a competent Court under 
section 36 of the Legal Practitioners Act. A 
Kasar NATH v. EMPEROR, 9 O& A. L. R. 696 
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Letters Patent (Bom.) cl. 12—Administration 
suit, whether suit for land-—Property situate 
outside Limits of Original Jurisdiction, title to, 

` whether can be investigaied—Leave of Court, 
whether necessary. » 


An administration suit, as such, is nota suit 
for land within the meaning of clause 19 of the 
Bombay High Court, and the question whether 
certain immoveable property situate outside the 
limits of the Original Civil Jurisdiction of the 
High Court formed part of the estate of the 
‘deceased can be appropriately considered in such 
a suit. Such a question is only an incident of 
the administration suit and no question of leave 
under clause 12 of the Letters Patent arises with 
reference to it. B MAHOMEDALEY ADAMJI Vv. ARDUL 


Hussain Anaw, 26 Bom. L. R. 163; 48 B. 331; 
(1924) A. L R. (B) 313 eo 780 
ch 15—Appeal against order in revi- 


sion. 

An order in revision is not subject to appeal 
under the Letters Patent of the ‘Bombay High 
Court. B MAHOMED VALLI ASMAL v. VALLI ASMAL, 
26 Bom. L. R. 171; (1924) A. I. R. (B) 324 723 


cl, 39, See Civiu Procepure Cone, s. 109 
210 


R 
Letters Patent (Cal. j Gi, 15. See Civiu Pro- 
CEDURE Cops, 0. XXXVII, xe. 5, 6 (242 


Letters Patent (Lah), cl. 
_ point, whether can be urged. 


10 ~. Ippeal-N ew 


Ja an appeal under the ‘Letters Patent a party 
is not entitled to be heard on a point which was 
not raised before the Judge in Chambers. L 
MOHAMMAD TAGI v. ABDUL RAHMAN, (1923) A. IR. 
(DL) 151 281 


Letters. Patent (Mad. a, cl. 15-—Judgment, defi- 
. nition of—Test—Order refusing stay of execu- 
tion pending appeal, whether appealable. 


` Ta order to decide whether any particular order | 


amourits to a-judgment or not within the mean- 
ing of the Letters Patent, the test is not what is 
the: ‘form, óf the adjudication but what. is its effect 
- in tlie suit or proceeding in which it is made, 
_# dis eHect, 


oat 


GENERAL INDEX. 


whatever its form. may. be, and. 


A _@ 
yu? 
Letters Patent (Mad.)—coneld. 


whatever may ‘be the nature of the application 

on which it is made, ig to put an end tothe suit or 

proceeding so far as fis Court before which the. 
suit or proceeding is pending isconcerned or if 

its effect, if it is not complied with, is to put 

an end tothe suit or proceeding the adjudica- 

tion is a judgment within the meaning of the 

clause. 

The order of a Single Judge of the High Court 
refusing stay of execution of a decree pending 
disposal of an appeal in the High Court is a 
“judgment” within the meaning of clause 15 of 
the Letters Patent and is appealable. 


Per Krishnan, J-~An order refusing an interim 
injunction is a judgment bub an order refusing 
stay of proceedings is not. M SONACHALAM PILLAI 


v. KUMARAVELU CHETTIAR} 46 M. L. J. 138; (1924) 
M. W.N, 167; 19 L. W. 427; 47 M. 316; (1924) A. 
1. R. AL) 597 09 


, Gl. 16—Civil Procedure Code (ict V of 
1908), s. lli~—Madras Estates Land Act (I of 
1908), ss. 171, 172---Board of Revenue, orders of 
—Revision—High Court, jurisdiction of. 


The High Court-will not interfere in revision 
under section 115 of the Civil Procedure Code 
with an order.of the Board of Revenue passed in 
the exercise of its jurisdiction under section 171 
of the Madras Estates Land Act, as an another 
remedy by way of a civil suit is provided in 


-such a case by section 173 of the Act. 


Per Spencer, J—An order of the Board. of 
Revenue passed under section 171 or section 172 
of the Madras [states Land Act is not a judicial 
proceeding of a Court subordinate to the High 
Court and is net open to revision by the latter 
under section 115 of the Civil Procedure Code. 

Per Devadoss, J.—The Board of Revenue as such 
is not a Court exercising judicial functions 
subject to the appellate jurisdiction of the High 
Court but being a Civil Court when it acts 
judicially under ‘section 171 or section 172 or any 
other section of the Madras Istates Land Act, it 
is subject to the revisional jurisdiction of the 
High Court. 

Section 173 of the Madras Estates Land Act 
provides a separate remedy by suit in a Civil 


Court- and where that is the case there is no 
power of revision, M BURLA APPANNA V. ANALA 
Latcuayya, 45 M. L. J. 735; 33. M. L. T. 92; 18 


L. W. 849; (1924) A. L R. (ML) 119; 47 M. 250 
372 
Letters Patent (Ran.), cl. 13—-Appeal—Appli- 


cation ‘for certificate—Delay, effect of. 


No period of limitation has been prescribed 
for an application under clause 13 of the Rangoon 
Letters Patent 40 obtain a declaration that a case 
is fit one for appeal, but long delay in making 
the application may disentitle the applicant from 
obtaining the declaration, especially whore the 
declaration is sought on a technical ground in a 
case in which the order complained of has done 
substantial justice between the pan: R Maure 
Huas v. Ma SHIN, (924) AL R. (R) 45; 2 Bur, 
L. J16 =- a MAY 


z“ p 2 iy owe 


oh 


. . 
1118 
Limitation—Application by Official Receiver to 


set aside alienation by insolvent. See Provin- 
CIAL Insonvenoy AOT, 5. 36 443 





š . 
— Bisardar, suit for wages by. See LIMI- 
tation Act, Sou. I, Arts, 7 AND 102 576. 


, commencement of—Mortgage decrce— 
Application for personal decree: See LIMITATION 
Acr, Sou. I, Art. 181 : 





Damages caused by action of Canal 
Officers—Suit to recover’ damages. See NORTHERN 
INDIA Canar AND Drainage Act, ss. 6; ry 


Damages caused by construction of canal 
—Suit to recover damages, See LIMITATION 
Aor, Scn. 1, ART. 2 185 


Ejectment by one member of proprie- 
tary body—Hjectment by landlord—Suit to 
_ contest ejectment. See AGRA Tenancy Act, 8. 
79 1025 





Execution of decree—Certification . of 
payment after decree has become barred, whether 
yevives limitation. See Civin PROCEDURE Cops, 
0. XXI, R. 2 .799 


—-— Landlord originally party but given up 
in appeal—Question, whether can be agitated 
Limitation, question of, when can be taken. 





See BencaL Tenancy Act, Sou. III, Arr, 3 569. 


Mortgage—Subrogation—Part payment of 
mortgage-debt—-Charge, creation of—bSuit to 
recover payment. See OE eee ee 


Mutual accounts, what are—Oash ad- 
vances and re-payment in kind—Suit to recover 
balance. , See LIMITATION Act, SoH. I, Arts, ies 


Objection to attachment—Withdrawal of 
objection—Order without jurisdiction—Declara- 
tory suit. See Civ Procepure Cops, O. XXI, 
R. 63, O. XXII, R. 1 1002 


, operation of—-Alienation by Hindu 
father—Suit by after-born son. See LIMITATION 
Aor, ART. 126 . A 1 


, operation of--Mortgage decree—Applica- 


tion to make decree final—Step-in-aid of 
execution. See Limrrarion Act, Sou. I, ART, 
182 407 


, starting point of—Hindu Law—Aliena- 

tion by father—After-born son, eight of—Fresh 

` cause of action. See HINDU LAW—-ALIENATION 
BY FATHER 666 


Suit against auction-purchaser 


from 
mortgagee. See MORTGAGE 466 





Suit "by Company against Director to 
ygcover losses due to his negligence. See 
Lamon Act, 8. 10, Sou. I, Arts. 36, 90 740 


- INDIAN CASES, 


| 


(1924 
Limitation—coneld. ` ° 


Suit by one of joint promissees, maiftain- 

. ability of-Non-joinder of parties—Subsequent 

joinder by order of Court. See. O1vin Proce 
DURE Copz, O, I, x. 10 


Suit for possession by yreversioner— 
Adoption, invalidity of, involved. See Limyta~ 
tion Aor, Sou. I, Arts. 118, 141 971 


Suit to enforce payment of money 
charged on property. See LIMITATION Act, SCH. 
I, Art. 132 942 


Limitation Act (IX of 1908)—Provisions, whe- 
ther applicable to Buddhist monasteries—-Burmtse 
Buddhist monk-—-Right to monastery extinguished 
by adverse possession—Death of trespagser— 
Right, whether revived, 


The provisions of the Limitation Act apply to 
suits for- possession of Buddhist monasteries. 

After the right of a Buddhist monk to a monas- 
tery has become extinguished by the operation 
of the Law of Limitation, it cannot come into life 
again merely because’ the person who acquired 
adverse possession died without dedicating the 
monastery to any one, R WISEIKLA v. PaRama, | 
(1923) A. I. R. (R.) 40 H g 273; 

| 


651 


———~ S, 5—Appeal, delay in filing—Extension 
of time—Diligence, absence of. 


An appellant who does not show any sort of 
diligence in the, matter of obtaining the necessary 
copies for the purposes of his appeal is not entitled 
to any indulgence hy way of extension of time 
under section 5 of the Limitation Act. L Nazxs 
v, Goran, (1928) A. I. R, (Li) 208 812 


——§_— 5, 5—Appeal filed in wrong Court—~ 
Mistake, bona fide-—Hxtension of time, whether 
should. be allowed, 

A suit for ejectment was filed in the Revenue 
Court. The defendants’ plea of proprietary*title 
was negatived by the Court which, however, 
dismissed the suit on other grounds The plaint- 
iffs appealed to the Commissioner and, naturally, 
did not raise the question of proprietary title 
against the defendants who tried to support the 
decree on the ground that they were proprietors, 
The appeal was allowed and the suit decreed. eOn 
appeal by the defendants, the Board of Revenus 
held that, as soon as the question of proprietary 
title was raised before the Commissioner, he 
ceased to have jurisdiction and directed that the 
appeal be returned for presentation to the District 

udge. Accordingly, the Commissioner returned 
the memorandum of appeal to the plaintiffs on 
the 3lst August 1920 and they filed it before the 

District Judge on the 4th September. The District 

Judge dismissed the appeal as time-barred. Plaint« 

iffs ap ealed to the High Court: : 

He és that the plaintiffs had in good faith filed 
the appeal in the Commissioner's Court and ag 
they had filed it before the Judge within five 
days of the return of the memorandum of appeal 

. . 


8. 5. See COURT, ACT OF 


Vol, 79] 


*Limitation Act—contd. 


e 
by the Commissioner, the District Judge ought to 
have granted an extension of time under section 
5 of the Limitation Act. A AKBARI BEGAM v. 
SHAIKH Zauin Aut, (1923) A. I R. (A) 864 402 


———— S, 5—Extension of time—Sufficient cause 
—Mistake—Iliness in family-—-Discretion of 
Court. 


In cases where an application for extension of 
time under section 5 of the Limitation Act is 
presented a rule is generally issued on the re- 
spondent to show cause why an extension of time 
should not be granted. This procedure has been 

sinsisted upon by the Judicial Committee. 


lf the applicant succeeds in establishing due 
diligence, good faith and the absence of neglect 
he is entitled to persuade the Oourt to extend 
the time for presentation of the memorandum of 
appeal. 

[here is no authority for the broad proposition 
that when there is a chance of mistake the Oourt 
should in every case excuse the delay. 


Serious illness in the family or that some tim® 
was required for making arrangements for filing 
the appeal are not suiticient reasons for extension 
of time. O Hianmnewaz Kuan v. BISESWAR eee 


ss, 6, 7. See HINDU Law—Joint FAMILY 
296 


———§— 8, 6, Sch. |, Art. 126—Suitto challenge 
alienation—Limitation, commencement of-—~A fter- 
born son, position of. 


Under Article 126 of Schedule I to the Limita- 
tion Act, limitation for a suit to challenge an 
alienation of family property runs from the date 
on which the alienee takes possession of the pro- 
perty. 

if the plaintiff is a minor on the date when 
limitation commences this period will be extended 
in vircue of section 6 of the Limitatian Act, but 
section 6 cannot be pleaded by a plaintiff who 

as not in existence when the alienee took posses- 
sion. He is entitled to taxe advantage of the 
existing cause of action so long as it subsists, 
but he does not obtain a fresh period of 21 years 
from the aate of his birth, A Duanrar Rar v, 
Kam NARESH Rat 1019 


e-~—____—. 65, 9, 17— Execution of decree—Death of 
decree-holder—Application for execution by 
executor—Limitation, computation of. 

Where a decree-holder does not taxe any steps 
during his litetime to execute the decree, section 
9 of tne Limitation Act will apply to an applica- 
tion for execution made by his executor and the 
latter will not be entitled to deduct the time 
spent in obtaining Propate of the decree-holder's 
will. R Burn v. PauL, (1923) A. IL R. Wa 





s. 10, Art. 116—Auction-purchaser of 
company shares, position of—Suit for dividend 
due oefore purcaase—Vompany, whether trusted 
for purchaser, 


= 


GENERAL INDES. 


e 
{iid 
Limitation Act—contd, é 

A person who has purchased the shares of a 
judgment-debtor share-holder in a company in 
Court auction but whom the company refuses to 
register as'such is not a share-holder of the com- 
pany and a suit by him for recovery of dividends 
due before the date of his purchase is not governed 
by Article 116 of Schedule I tothe Limitation Act. 
Nor does the company hold the dividends for 
share-holders in trust so as to render section 10 
of the Limitation Act applicable. M GUuRUNADHA- 
RAMA ESHAYYA v. SRI TIRUPURASUNDARI COTTON 
Press, Bezwana, 46 M. L. J. 563; 19 L. W. 623 
947 


8. 10, Sch. I, Arts. 36, 90—Suit by 
Company against Director to recover losses due 
to his negligence—Limitation—Director of Com- 
pany, position and liability of. 

In each case it is a question of fact whether a 
Director of a Company whose acts are brought 
into question, was under the particular circum- 
stances of the case in the position of a trustee, a 
parine, or an agent to the Company or to the 
pody of share-holders. 

A suit by a banking Company to recover from 
a Director the amount of losses incurred by the 
Company on certain loans made by the Company 
on the authority of the Director, in sanctioning 
which the latter was guilty of gross negligence is 
goreronad by Article 90 and not by Artiele 36 of 

chedule I or section 10 of the Limitation Act. 

L Davrar RAM v, BHARAT NATIONAL BANK, LTD., 

Deui, 9 L. 27; (1924) A. L R. (L.) 435 740 


-m $, 14-—Judgment-debior adjudicated in- 
solvent—-Application by decree-holder to be entered 
in the schedule of creditors, rejection of—Order 
of adjudication, annulment of—Subsequent appli- 
cation for execution—Decrec, whether time-barred 
—Execution, whether can proceed, 


The petitioner made an application on Ist 
August 1917 to be declared an insolvent, and the 
order of adjudication was made on lst November 
1917. N, a creditor, obtained a Small Cause Court 
decree on the 3rd August 1917. On 14th May 
1921, the minor sons of N applied to the Insol- 
vency Oourt to be entered in the schedule of 
creditors but the application was rejected on llth 
February 1922. The order of adjudication wag 
eventually annulled on 27th October 1922. There- 
upon a fresh application was made for execution 
of en, A 

eld, that the rejection of the application aske 
ing that the names of the decree Ndes sons ba 
entered in the schedule of creditors was not due 
to any defect of jurisdiction of section 14 of the 
Limitation Act did not apply; 

(2) that time began to run against the decrees 
holder from the date of his decree, viz, the 3rd 
August 1917 and the decree was barred on the 
ote when application for leave to execute it wag 
made ; 

(3) that the execution could not, therefore, 
proceed, Pat Axuas Kuaviva v. RAMLAL MARWARI 
(1923) Pat. 271; (1924) A. I. Re(Pat.) 40 696 


5. 19, See Contract Aor 


re & 25 
77, 489 





ios | a 


Limitation Act—contd. 


———— $, 19—Acknowledgment--Admission of 
` liability coupled with arrangement for satisfac- 
tion. 

.An unqualified kaag of liability, coupled 
with an arrangement proposed for its satisfac- 


tion, amounts to an acknowledgment within the ` 


meaning of section 19 of the Limitation Act and 
operates to save- limitation. N Dar MAHAR v. 
M AHADEQ Kunst . = 66 


$. 19—Execution petitions—Acknowled j- 

ment, 
Section 19 of the. Limitation’ Act applies to 
exectition petitions. Pat’ Resuma Kuarr v. Rax- 
ESIIWAR OJHA 897 


—————- 88. 19, 22. See Cıvıl Procepure Cops, 
O. I, R. 10 914 


—_—— s. 19, Sch. |, Art. ny aed ene posses- 
sion—Co-sharers—Acknowledgment of co-sharer’s 
. title—Demand for share of expenses of repairs. 

-The possession. of one co-sharer is, as.a general 

rule, the possession of all the other’ co-gharers. 
The co-sharer in possession, in order to claim 
adverse possession, must show some clear and 
unmistakable act on his part evidencing his in- 
tention to hold possession on his own account. 
_ Plaintiff sued to recover „his. share in certain 
ancestral property from the defendants and pro- 
duced in evidence a post card written by one of 
them in which the plaintiff was called upon to 
pay his share of the monies expended on repairs 
or surrender his interest in the house: |. 

Held, (1). that the post card amounted to an 
acknowledgment of the plaintiffs title ; 

(2) that as the post card indicated that, up to 
the date of w riting it, the writer had not form- 
ed any intention . to exclude the ‘plaintiff from 
the joint property the acknowledgment could 
not be said to have been made beyond limitation; 

(3) that the acknowledgment- contained in the 
post card was not conditional, as the condition 
attached to the future and not to the past. L 
BALMOKAND v Wazir Cuann, 5 L. L. J. 47. 279 


~——- Sch.'l, -Art 2. See NORTHERN INDIA 
- Caxan AND DRATNAGE Act, ss. 6, 15, 58 © 208 


; Art. 2, applicability of-—Damage 
caused by construction of canal—-Suit to recover 
damages—Limitation—Nor thern India Canal 
and Drainage Act, ss. 6, 15. ‘ 
= In consequence of the construction of the Raya 

Branch Tail- Distributary of the -Upper Chenab 

Canal, flood water was driven on to the plaintiff's 

property and caused serious damage. 

sued the- Secretary of State to recover damages 
for the injury so caused: 

Held, that the. action taken by the Canal 
‘Officers in constructing the channel efell under 
séctions © and 15 of the Northern India Canal 
and Drainage Act and the suit was, therefore, 
governed | by Article 2 of Schedule I to the 
Limitation Act. ‘L Tue Pouxsas Corron Press Co. 
w, SECRETARY OF STATE, ki L. 182; (1924) A. IR. 

*(L.) 192. e 185 


Arts, 7, 


ee 4 02 —Bisar dar, 
for Weges “by. Limitation, 


suit 


INDIAN CASES. 


- . Cops, O. XXI, ri 63, O. 


‘Plaintif 


[1924 
Limitation Act—contd, ea 


A bisardar is neither a household servant for 
an ‘artisan or labourer and consequently a suit 
for wages brought by him does not fall within the 
purview of Art. 7 but is governed by Art. 102 of 
Sch. I to the, Limitation Act. O Guast Ram v. 
Uma Darr, 9 Ô. & A. L. R. 554; 10 O. L. J. 348; 
26 0. C. 327; (1924) A. I. R. (O0) 189 576 
Sch, |, Art. 11. See Civin PROCEDURE 
XXXII, r. 1 1002 


om Art, 11—Attachment before judg- 
 ment—-Order for sale—Claim petition—Limita- 
tion. 

An attachment made before judgment assumes 
the character of an attachment in execution whene 
an order is passed for the sale of the attached 
property. 

Therefore, a claim petition arising out of pro- 
ceedings’ in execution in respect of property 
óriginally attached before judgment is governed 
by Art. Lt of the Limitation Act. M VELLAYAN 
ASARI V. Sivagnanam ASARI, 34 M. L; T. 193 


. 917 
=— Arts, 57, 85—Mutual ‘account, 
“what are-Creditor and debtor—-Cash advances 
and repayments in kind—Account, nature of— 

Suit to recover balance—. Limitation. 

- An account. is -said to be mutual within the 
meaning. of Article 85 of Schedule I of the 
Limitation Act when there are transactions on 
each side creating independent obligations on the 
other. When the transactions create obligations 
on one side only, those on the other being merely 
complete or partial discharges of such obligations, 
the account cannot be said to be mutual. - 

When it was found that the transaction be- 
tween the parties where those of creditor and 
debtor and that the defendants borrowed money 
from the plaintiffs and sent them commodities, 
the proceeds of which were-applied to re-paying 
cash. loans, and the accounts disclosed no inde- 
pendent obligations on both sides or occasions 
for mutual demands: 

Held, (1) that the account was not a mutual one 
within the meaning of Article 85 of Schedule I tg 
the Limitation Act; 

(2) that the case was governed by Article 57 of 











Schedule I to the Limitation Act. L THAKUR 
Das v. Bisuan Das, (19238) A.L R. eee 
j | 98 


a Ari. 75 —-Instalment bond—Des 
fault in payment of instalment—Cause Of action 6 
—-Limitation. 

An instalment bond provided for the. payment 
of the debt in twelve monthly instalments . and 
authorised the obligee to. sue for the unpaid 
balance eithor on default in payment of any. of 
the instalments or on the expiry of one. year fixed 
for the payment of the entire debt: 

Held, that Art. 75 of Sch. I to the Limitation 


Act applied and in the absence of any . waiver, 
time began to run from the date of the first 
default.- O Monaxya v. Panna Lat, 10 O. & A. 
L. R. 534; 11 0. lL. d, 518 848 





Art, 109, See Res JUDICATA, 
~ 520 


T POCIRINE OF 


Wal. 79] 
. Limitation Act—contd. 


masi ash: L Art, : 113. + See’ Crvit PRObEDURE 
` Gong, Q. XXL R. 2 (3) 278 


“Arts. 118, 141—Swit for posses- 
. sion by wretersion’r—Adoption, ‘invalidity ‘of, 
involved-—Limitation. 


-A- suits for possession of -immoveable property 
by 8 reversioner invdlving the ‘invalidity of an 
-alleged adoption -by a Hindu widow is, “governed 
by Article 14 . of Schedule I to the ‘Limitation 

_ Act and not by Article 118 of the Act. “PO 
ı KALYANDAPPA 2. CHANBASAPPA, 22 A. L. J. . 508; 46 
-M. L. J. 598;.28 ©. W. N. '666; .26 Bom. L,R. 
“509; (1924). A. 1. R. (P. G.) 137; (1924) M. W N. 
© 414. 34. M. L. T. 111; 20 L. a. ‘109; 11 O-L. J. 
181: “48 B. 411 (R. 0) “971 

Ari 120— Sut by “mortgagee to 


co-morigagee share ‘of mortgage 
' commence- 





recover “From 
money received by latter— “Limitation, : 
. ment of. : 


“mortgagee -his “share of the mortgage-money 
received by the ‘latter from the mortgagor is 
governed by -Article 120 of Schedule I to the 
‘Limitation Act.and limitation: begins to: run from 
the.date on-which the money was received by 
‘the defendant. -L MUHAMMAD ‘IBRAHIM V. ` MUHAM- 
“MAD Ismam, 5 L.L.-d.-111 ; 294 


Art 126—Alienation by "Hindu 
T sek by ‘aftér-born son—Limitation, 
operation of. ; 





Avsuit by a, Hindu son-governed by Mitakshava , 


‘Daw to contest “an -alienation by his father. is 
-govérned by “Article -126 -of Schedule I to the 


-Limitation Act and’ the time begins'to run: from. 


the date when: the: alienes. takes possession of the 
Wi The son does not get a fresh start’ of 
limitation “on -his birth, where the alienation to 
“bs contested took place: before he was born. “A 
BANKET Narain PANDE v. Ram Buaros “1010 


ate AWYA, 126—Limitation, -starting 
e point sof, See “HINDU LAW— ALIENATION BY- FATHER 
-666 


“Art, ‘13 2—Handnote—Suibsequent 
edecution of ‘secuirity-bond—Suit to enforce pay- 
“ment öf money ‘charged ‘on property Limita 
‘tion, 


“Where a handnote~is first pagséd for a - certain 
-‘débt ‘and - subsequently immoveable. property is 
-hypothecated ‘under ‘a “security-bond, - the; proper 
‘article ‘governing. the period of limitation of a 
-puit ‘to recover:the loan is Article 132 .of-Sche- 
sdule-I of the: Limitation. Act, the ‘suit -beizig ‘one 
“for “the enforcement -of a. charge created! by: the 
“ssécurity bond. j 
-Ins such-a`case asithe above, “where the crédit- 
-ors remedy for enforcing the- personal obligation 
- of the debtor in respect: of the loan is barred by 
„limitation, the débt is not “éxtinguished thereby, 
“for the reason that the remedy for enforcing the 
‘change on timmoveable: property - still-subsists. - O 
TKUAR: Pemai Larv, : LALA Bexi- Manuo, "10-0. & 
A L.R 3l +942 
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- mortgagor, 
TA suit by a mortgagee to recover from ‘his -¢o-' 


-ing the date-of the institution of the -suit 


. Yecovery o 


‘TPL 
Limitation Act—conid: 


———— Sch. 1, Art. 134, 

Article 134 of Schedule I to the Limitation 
-Act in terms’ applies-to property purchased from 
‘the mortgagee and -not to the right, title and 
‘Interest ‘of the mortgagor purchased through 
: Court at ‘the -instance of a decree-holder against 
the mortgages. $ Manomep Moosa v. Kazı FATEH- 
ULLAH . 466 


a Art. 118 4—Morigage—Transfer 
by- morigagee—-Suit to redeem, 


"Ina suit for redemption it appeared “that the 
tights of the original mortgagor has lapsed ‘hy 

virtue of a tratsfer effected by the mortgagee the 
-purchaser from the mortgagors in favour of the 
predecessors-in-interest óf the contesting défend- 
ants. This sale-deed recited the ‘earlier sale by 
the mortgagor in favow of the mortgagee: 

Held, that Article 134 of the Limitation Act 
protected the purchasers from a claim of the 
and the suit having been brought 
“more than 12 years from the date of the-transfer 
was barred. O MUHAMMAD ABBAS v. SHAHAMAT 
Husarn, 26 O. O. 64; 9 O..& A. L, R. 1; (1923) 
A. I. R. (0) 246 274 
——-— 'Àrts. 142, 144, scope of—Suit 

For-possession—Dispossession—-sLdverse ' possession 

—~Burden of-proof. 

In cases falling-under Article. 142 ‘of Schedule 
I to the Limitation Act the claimant must prove 
“his -possession within twelve years next : a 
an 
in ‘such ‘cases an ‘enquiry into the question’ of 
Adverse -possession is‘irrelevant. Incases ‘falling 
under ‘Article 144 ‘of .S¢hedule I of the Indian 
‘Limitation Act, wheére'the’defence’is one df title 
hacquired by adverse possession for more than twelve 
“years, -it-is- not: necéssary for the plaintiff to: prove 
“his-possession ‘within twelve -years -from the com- 
mencement of the suit. 

:Plaintifis “who ‘were the ipurchasots 
“hovige, “sued to recover possession ‘of ‘the house 
t from: the: dèfendants'6n the allegation that . the 
-latter-were the‘tenants of the plaintiffs’ -vendor 
‘and-that in'a suit brought by the ‘plaintifs for 

of rentthey hed denied the plaintifis’ title 
and had set up-4 title.to the house in themselves. 
It was found that’the défendants .were not the 
tenants of the, plaintiffs: 

Held, that the suit “was göverned by Article 
142 of-Schedule I to'the Limitation ‘Act, “and the 
.plaintifis were boùnd to prove possession. within 
“twelve.years òf- the ‘inatitution `of the suit. `O 
Gur Sadar Kannu v. OHiapi, 10 O7&-A. L. R. 67; 
10. L. J. 251; 27 0. ©. 130 “964 


a Arts, 2142, -148—Disposiession, 

‘what amounts to—Mortgage—A dverse i t possésston 

_ by morigagee—Limitation. 

“Mere paper -dispossession’ does not ‘amount to 
“dispossession within the meaning ‘of Art, 142 
-óf ‘Schedule -I to the'Limitation Act, and the 
‘terminus a ‘quo under ‘that Article is actual 
physical dispossession. 

The’ period of sixty years prescribed in Articlee 
MB of Schedule Ito the 'Linfitation Act for: suits 
“for redemption can only be availed of where the 


‘of a 


jan 
l Limitation Act—contd. 


r . ge 
defendant has no -better title than that of a 
mortgagee. 


Where a mortgage confer® no right of posses- 


sion on the mortgagee and the latter obtains 
possession of the’ mortgaged property in assertion 
of a ‘proprietary title’ his possession will be 
adverse to that of the mortgagor, L Munna Lau 
v. Hamp ALI 39 


Sch. l, Art. 144. TRE: 

When a: person who had originally been in 
mere permissive occupation or possession subse- 
quently asserts adverse possession, Article 144 
“and not Article 139 of the Indian Limitation Act 
applies. 

Neither | Article 139 nor Article 144 of the 
Indian Limitation Act contemplate that a lessee 
or tenant-at-will or a tenant ~- at  sufferance 
should give up possession of his property before 
the period of limitation commences to run. $S 
MAHOMED FARUG v. SIDIK 59 


i Arts, 144, 148. See MORTGAGE 
; 466 





+ Art. 148-—Transfer of Property 

Act (IV of 1882), s. 75—Prior and ‘subsequent 
mortgagees—Property sold in execution of decree 
obtained by prior and subsequent morigagees— 
Pusine morigagee, position of-—Redemption, suit 
‘for; maintainability of—Limitation. 

Certain mortgaged property was sold in execu- 
tion of a mortgage decree obtained by a puisne 
mortgagee to which the prior mortgagee was not a 

arty and was purchased by the pusine mortgage. 

t was subsequently sold in execution of a mort- 
gage decree obtained by the prior mortgagee to 
which the puisne mortgagee was not a party 


and was purchased by the prior mortgagee. In , 


a suit by. the ‘representative of the puisne 
_mortgagee to redeem the representative of: the 
prior mortgagee: i 

Held, that the puisne mortgagee's right of 
redemption was still alive and the suit being one 
for redemption was governed by Article 148 of 
Schedule I to the Limitation Act. A Priya Lar 
v., Boura Cuampa Ram, (1923) A. T. R. (A) 271; 
45 A. 268 ee 498 


a Art. 181—Civil Procedure Code 
(Act V of 1908), O. XXXIV, +. 6—Mortgage- 
decree—Application for personal decree-—-Limi- 
tation, commencement of. ` 
In execution of a mortgage-decree the Court 

directed. the ‘mortgaged properties to be sold 

through a Receiver. The Receiver obtained the 
sanction of the Court to the bargains proposed 
by him on 23rd February 1918, but the sale- 
deeds with respect to - some’ of the items were 
not completed till 31st August 1918. On 29th 

March 1921 the decree-holders made, an_applica- 

tion under O. XXXIV, r. 6 of the Civil Procedure 

Code, asking fora decree for the balance of the 

decretal amount still due, on the ground that 

the proceeds of the sales had -proved insufficient 
to satisfy the amount of the decree: 

Held, that the sale of the mortgaged properties 
was not complete till the last sale-deed had been 
gxecutgd and the decree-holders were entitled 


INDIAN CASES. 


periodic 


[1994 
Limitation Act—contd. fe a4 


under Article 181 of Schedule I to the Limitation 
Act to a peridd of three years from 3lst August 
1918 to make thé application and the application 
was, therefore, within limitation. A Rag NARAIN 
Mar v. SANTI Lar, 21 A. L. J. 37; (1923) A. I. R. 
(A) 203 - 85 


-—— Sch. |, Arts. 181, 182--Civil Procedure 
Code (Act V of 1908), ss. 48, 100, 102, 115— 
Execution of decree—Decrée executable after 
sometime-—Limitation, operation of. 

Under the Limitation Act, the period of three 
years for the enforcement of a decree or order 
must be taken to commence from the date when 
the deċree or order becomes executable. à 

The period of limitation for execution of a 
decree or order which becomes executable on a 
date subsequent to that of the decree or oder, 
is governed by Art. 181 of Schedule I to the 
Limitation Act. 

A dateicapable of being made certain by the 
computation of time provided for payment is" as 
certain for the purposes of Art. 182 of Schedule 
I to the Limitation Act as a specific date en- 
tered in or provided for by. the decree. 

Section 48 of the Code of Civil Procedure deals 
with the maximum limit of time provided for 
execution of a decree and does not prescribe the 
period within which each application for execution 
is to be made. Under it the right to apply 
accrues from -the date when the default in making 
the payment occurs; and there is nothing in that 
section governing the provisions applicable to 

al applications for the execution of a decree 
which can be made after the right to apply for 
execution has accrued, so long as the decree 
subsists and is capable of execution. A SURAJMAN 

Cuause v., ANJORE SHUKUL, 21 A. L. J. 861; 9 O. 

& A. L. R. 989; 46 A. 73; (1924) A. IR. Ay) 


263 
—_— Arts. 181, 182-—Claim pro- 
ceedings—Title suit—Application for execution 
—Limitation. . : 
When*an execution application is brought and 
properties are attached in execution of that 
application, if any obstacle is placed in the way 
of the properties being sold and assets realised 
for the purpose of meeting the decree-debt by the 
action of a third party putting in a claim petition 
and it becomes necessary for the decree-holder 
either to dispute the claim proceedings or to 
bring a suit to have the matter decided whether 
the properties are those of the judgment-debtor? 
his subsequent application to sell those properties 
is not governed by Art. 182, of Schedule I to the 
Limitation Act, but is in the nature of a revival 
of the original execution application and Art. 181 
of Schedule I to the Limitation Act willapply. M 
MANYAM Surayya V. SUNKAVALLI VENKATARATNAM, 
45 M. L. J.’ 8229; 19 L. W. 20; (1924) A. I. R. 





QL.) 210; 47 M. 176 779 
- ———— Art, 182. See MORTGAGE—SURRO- 
GATION 766 


———— Art. 182—Decree providing. for 
management of trust property by turns—Eme- 
cution, right of, when arises, ea ar 


A 


AN 


Vol. 79] 
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Aesuit relating to 4 dispute for trusteeship of 
certain properties was compromised and a decree 
was passed which provided that.plaintiff was to 
manage the trust properties for two years and 
the defendant the next two years thereafter, with 
a further clause that they were to manage alter- 
natively in turns of two years each. An appli- 
cation for execution of the decree for possession 
and management of the trust properties was filed 
by the plaintiff more than three years from the 
date of his previous execution application hut 
within three years of the time when the right to 
his turn accrued: 3 

Held, that the right to execute the decree arose 


„ein. part from time to time and a fresh application 


for execution was: permissible within three years 
of any of the periods in which the" plaintiff was 
exftitled to be in possession and management of 


the trust properties. M KOTHANDARAMASWAMI NAIDU - 


vy, PAPPAMMAL 891 


Sch. |, Art. 182—--Mortgage-decree— 
Application to make decree final--Step-in-aid of 
execution-—-Limitation, operation of. f 
A decree was passed upon a mortgage on 18th 

April 1913 for a certain sum payable by yearly 
instalments, the first of which was payable on 
31st March 1914. On failure to pay any one 
instalment in time, the decree provided for sale of 
the mortgaged property or a sufficient: portion 
thereof to’ recover the amount of,the instalment 
overdue. The creditor sought to make the decree 
final on default instead of applying for sale. The 
Court, instead of pointing out the error, made 
orders from time to time as instalments became 
due, for making the decree final with regard to 
those instalments. On 30th October 1919 the 
ereditor applied to make the decree final as regards 
the instalment due on 3ist March 1917, but the 
application was rejected. The decree-holder then. 
applied for execution on 26th July 1920 with regard 
to the four instalments then overdue. This 
darkhast was dismissed for default on lth 
February 1921. On 8th July 1921, the decree- 
holder having again applied in execution for those 

efour instalments and the fifth which fell due 
in 1921: : 


Held, (1) that the application of 30th October 


1919 was a step-in-aid which started a new period 
of limitation running a 

(2) that the application of 26th July 1920 was 
in time with regard to the instalment due in 1917 
and, consequently, the darkhast of 1921 was also 
in time and the execution should proceed for the 
full amount of the five instalments. f 

An: application to make a'decree final may m 
one case be considered as a step-in-aid although 
it may, in other cases, be not so. B Binpu Govinp 
NAIK Kurset v. HANMANT Govino Brar, (1924) A. 


L R. (BJ) 171 407. 


Art, 182—Proceedings - necessary 





to ascertain set off—Decree, whether declaratory., 


in a case where no appeal really lies an 
Sanu is bona fide presented to the Court which 
would have the power to entertain an — appeal if 
such a one lay, the proceedings are sufficiently of 
jhe nature of anappeal to be considered an appeal 


GENERAL INDEX: 
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for the purposes of Article 182 of éhe Limitation 
Act. i : 

The mere fact that in a certain view of the 
matter further proce€dings might be necessary to 
ascertain what set off the judgment-debtor is 
entitled to against a decree: adjustment does not 
make the decree declaratory. 

Per Madgowkar, A. J.C.—It is now well settled 
that at least where the appeal imperils the whole 
decree, the words where there has been an appeal 
in Art. 182 of Schedule Ito the Limitation Act must 
be construed in their plain sense, and that the 
Courts cannot add to thess words provisions such 
as ‘where an appeal lies’ or ‘by the judgment- 
debtor proceeded against. S DONALD QRAHAM & 
Co, v. KeEWALRAN, 165, L. R. 245 477 
— Sch. |, Art. 182 (2)—Civil Procedure 

Code (Act V of 1908), O. XLI, r. 38—Decree 

against several sets of defendants—Appeal by 

one set—Dismissal of entire suit—-Appeal to His 

Majesty in Council—-Restoration of decree of 

Trial Court—-Execution—-Decree, whether barred 

against defendants who did not appeal. 

Rule 33 of O. XLI of the Civil Procedure Code 
enables an Appellate Court to deal with the entire 
decree, although the appeal may be as to a part 
of the decree, and also to give directions in favour 
of parties who have actually not filed any appeal 
or objection. In this way, in an appeal from a 
part of the decree by some of the parties the 
entire decree becomes the subject-matter of the 
appeal. 

Clause (2) of Art. 182 of Schedule I to the Limita- 
tion Act, appliés where there has been an appeal 
from a part or whole ofthe decree, or when some: 
only of the parties to the suit have brought the 
appeal. : 

Plaintiffs obtained a decree for contribution 
against three sets of defendants, which proceeded 
upon a common foundation, but specified the 
liability of each set of defendants. Defendant 
No. 1 appealed against the decree and plaintiffs 
filed cross-objections. Defendants Nos, 2 and 3 
were impleaded as respondents. The High Court 
dismissed the plaintiffs’ suit in toto. Plaintiffs 
appealed to His Majesty in Council, and the latter. 
restored the decree of the Trial Court. When 
plaintiffs sought to execute the Order-in-Council, 
defendants Nos. 2 and 3 objected that as against 
them the decree of the Trial Court had become 
barred by time, inasmuch as they had never 
appealed against it, and as the Order-in-Council 
merely restored the decree of the Trial Court, it 
could not be executed against them : 

Held, (1) that the Courts ‘in India were bound 
to carry out the directions contained in the Order- 
in-Council and could not go behind it; | 

-(2) that on the appeal of defendant No. 1 the 
entire decree was before the High Court and. it’ 
had jurisdiction under. O. XLI, r. 33 of the Civil 
Procedure Code to dismiss the entire suit of the 
plaintiffs; ` Saa ; 

(3) that before the Order-in-Council was passed 
there was nothing which the plaintiffs could 
execute and their application was not, therefore, 
barred. Pat Somar SINGH v. Premper, 5 P. L. Te 
21; (1924) Pat. 105; 3jPat, 327 - 794 
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28h! #1 Arts “782 > PM, TUN in 
execution—Objections by owner~-Decree-holder's 
-application for —summoningg witnesses to contest 
1 objection—Step-in-aid “of -excoution. 

LA ~decree‘for money having been«passed:on the. 
40th: January - ~¥916-the -decree-bolder applied :for 
execution on the 14th Augustt1917 and -attached ` 
certain “proper ty. “On ‘the > 23th. January 1918, one 
-put insan -objection-claiming. thé property .to' be 
-her own.- Qn: the+16th-February' 1918, the decree- 
hholder-put-in-his application: to summon. witnesses 
in reply ~to .the-objéction’ The ‘property was 
‘released: “from: -attachment ‘and: the~application “for 
“execution-was- dismissed-in default. - On: the ]4th 
. ‘November 1920-'the decree-holder-again applied 

: forvexecution: 
“Held, (Ly thatthe ; 
“hèlder on -the~l6th February’ 1918 to -summon 
witnesses to ‘contest -thesdbjection was a step-in+ 
‘aid of. execution-and: a: fresh Period of limitation 





: - started: from - that-time; 


‘(2)' thatthe application: for execution: “was, there- 
fore, within time:.A, ABDUL QUDDUS V. Save AHMAD 
“ELusaIN, (1923) A.L-R. (A) 415 -A11 


— Art.. 182 (5)--Decree directing 

„execution Andividually—Applicátion for ‘joint 

-xecution—A pplication, “whether in’! 

-ance with” law-—Step-in-aid 
Application for substitution’ of heirs: of deceased | 

p Bi ay eee debtor. 

A decree-holder “who had a dectee directing 








" _.6kecution individually ‘against’. several judgment- 


„debtors; applied for „joint execution, after various ` 


at ‘attempts. ‘to-exeeute ‘the decree individually. The 


application «was ..dismissed. The question -was - 


whether the application could be’ considered „as. 
_ pone: in accordance -with law within. the: meaning of -. 


“Att, 


„182 
, limitation : i 
Held, that.although ‘the application was:incom-~ 


- of the; ‘Limitation Act so as to save 


rapelent, ‘being -against. the terms .of the’ decree, 


-pexertheless. it:-could < well. be- considered as’ one 


vein accordance: with. law, -as it.was:made bona fide 


” "without knowledge. that: ithe Court could not grant, 


- „Such an ‘application. 


“The: „words “in. aecordazice with. law’ .in Art. 


` +,182Schedule:I to the-Limitation,Act-should not: be 


. -pressed , toorfár in ‘favour of-a judgment-debtor 
' who, has not ¿paid . his -debt and.-an,application 
does, not -become--contrary to Jaw, merely because 


; a pit has. been,djsmisged. 


- :ptitution ‘of the 
.judgiient-debtors isra ‘step-insaid. of execution .. 


. “business in the 


-Am application "by: ‘the. 
cheirs 708, one‘ of the deceased | 


. aithin: the; meaning: of -Art.'182, of Schedule. L to «the. 
Limitation, Act, 0 BABU RÙDUR; PARTAB . SINGH 2. 


+ digo PRASAD, 10, ‘O&A. Le RA a880 
ENE Art, 187. Bee Provinora: iInsor-- 
EVENT -ÁO B.: 36 A -443 , 


Madras. City Muntetpat Act UV of} 4919), S 
LTO RSh ANV, st. 17—Inicor porated company with 
padan ucapital im -foreign.currency, whether” 

table to -company ita. 
ZAUN dacar barak companies which transact 
lty: of; Madras ‘ave lable to, be 


NDA OASES: 5 


accord- . 
of execūtion— - 


,deéeree-holder - for. sub- ` ` 


: laud, -though even wasta Jand can at times 


TT Fg 
Madras oity MunletpalsAct—onsld ` 


LJ 
‘assessed to. the tax. on companies under- ge TOH 
10;andr. 7 of the,Taxation -Rules inm Schedule 
the. Madras Oity ‘Municipal.Act,, 1919, Sees 
of their paid up capital being in: British “Todian 
currency or any other currency. M Bust ..&, Qo.. v. 
„Tue. CORPORATION OF .Mapras,.19 “LW. , 142;.46 
M.L. J: 217; (1924).M. W. N. 249; 47 M.. 7262; 
(1924) A. Is R. (M.)..420 “928 


“Madras Clty: Tenants’ Protection: ‘Act (of 
11922), 8.29, applicability of-—Decree: for eject- 
ment, not ‘executed—-Tenant, whether can exercise 
option. ‘Market-value,. ascertainment of; mode of. 


‘Section-9 of the “Madras: City Tenants’ Protec- 
tion Act. applies to: panding suits and alsorto suite, 


+. in which ‘decrees ‘have! béen ‘passed but-not execut- 
application by the -decree- 


ved. 

‘The-whole- object of-section 9. oft the Madras 
‘Gity Tenants’ Protection-Act-is to-allow.a tenant 
“who is liable to ejectment, whether.under a decree 
“Or. mot, to purchase the landlord's right., So long 
as the decree for -ejectment has not heen executed, 
what the reasons for non-execution-may ` bè, and 
whether or not it-.was due to: an. application by ` 
_the.tenantihimself.for stay of execution do, not 

matter and cannot -aflect the applicability of -the 
section. i 3 

-Under section 9 . of. the ; ‘Madras City’ ‘Tenants’ 
Protection’ Act,: the Gourt-has: to. fix the; price of 
“>the landlord's ‘interest according .to: the. market- 
“value .of the Hand on. the 'date.of.the order. “The 
„principle of valuation-in-a.case where, the, option 
is exercised. by sub-tenants- against their landlord, 
would-be to ‘ascertain: .the market-value. of the 
‘landlord’s. interest:in ‘the. land as on the: date of 
the order, In: arriving at-that .market-value’ the 
‘Court will have to.take a reasonable rent’ from 
the day: of the -expiration.of the .notice .to -quit 
until. the date -of the order, and,.then to. capitalise 
-the:valué:of: the-rent «for. the „remainder , of “the 
dandlordis.term,. less the-amount óf rent: for «the, 
‘balance of the term which: the.landlord was, liable 
topay to his superior landlord, and -which , „will 
snow, become payable. by. the. sub-tenants. Te will 
:also take into account. ány. enforceable, „power ~ to 
“review that the landlord. may have.. “M JÊANNTAPPA 


` CHETTIAR Ù. Roo Danan, 46 M. L.. J. .407;° 19 


LW. 5875" (1924M. WN B86 eT “92 


“Madras. Estates, Land’ Act. i- OFT908), 55. 3 
(16) 45, . 163— -“Ryoti 'land,” -definition of—- 
—Land,. ordinar ily, “submerged * in water ‘and-not 
under cultivation, “whether -ryoti land—“Cultive 
able,” ‘meaning of—Megne: profits, Swit for—-Civil 
Court, whether has jurisdiction.’ 


‘Waste ‘land-in-an estate usually- Kübmerged in 
“water ‘in the rainy season. and -not under cultiva- 
„tion is “not “ryoti ‘land™ «within . the meaning of 
-section 3 (19) of the Madras Estates Sand Act: 

Asuji for meshe: ‘profits “for such a ‘land is pro- 
“pany: maintainable.in the. Givil- Court.” 

“Ths words'“eultivable land”. in the definition of 
““eyott land” mans Jand.,that. is: ordinarily and 
vasually cultivated:and. do3s not refer to Ta 
cultivated with :labour.and espanditure ii money, 


Madras Estates Land Act—concld, 


M Avert BUBBAYYA V. SREE Rasa VENKATARAMIAH, 
34 MOL. T. 233; 19 L, W. 6265. (1924) M. w N, 
630; 47 M. L.-J, 469° 
aan ss. 171; r172; See Lereng PATENT (Map.), | 

37.2: 


cL, 16. 
‘Maintenance; . order for—Wife expelled by- 
husband—-Restitution, whether onght to be 


deer eed. 
j 634: 


; suit. for Quantum of. maintenance, deter- 
mination of Decree-—Relief+-Practic. 


Once a right ‘to*maintenance has-been estab- - 


lished, the ` quantum of maintenance should `. be 
ascartained in. the suit itself, even though’ the’ 


parties mayi not in:.the first- instance have pro~. 


vided: the ‘Court: with materials, and the parties 
entitled to m~aintenance, who are generally: 
females,: should not ba left to separate proceed- 
irigs for the “purpose of 'ascertaining the quantum: 


oftmaintenance. By NILAWA Irava MATHAPATI 9.“ 
REVANSITIDAYA Surpurneya, .(1923) A. L R.. (B) 
4197 208- 


Majority! Act: (IX of 18755, s; 2-"(a)—Indian | 


_Christians—Minor ity, period of—-Suit- for divorce 
“Plaintiff what must prove. 


, The effect of section. 2 (a) ‘of the. Indian Majori- . 


tya ‘Act-is to extend the. period, of minority- till 
t eects of 21 'in the cass of Indian Christians, in 
the case of suits. for divorce. 

‘Where a ‘person’ is ‘attempting to set-aside a 
contract .of marriage; it is- not ‘sufficient ‘for him 
to. prove that: he was eccentric or deficient : to’ a 
certain extent merely, in his mental capability, but 


it must. be shown. that the whole mental being was ` 


go. affected that he was incapable of appreciating 
not? necessarily the nature of the act, but. its 
validity: ae G, Rev. EMR., 16 S, L. R267 


535: 


Malicious - ii PO BAG ATO Adan by Trial 
_Court—Acquittal on appeal-—Bona fide prosecu- 
“tion—Civil Court, position of. 

A suit for: malicious proszcution doss not neces- 
sarily fail where there has been a conviction by 
the Court:of first instance and an acquittal by’ 
tho. Appellate Oriminal Court, if on the evidence 
tha Court is convinced that the charge was utterly 
false and, therefore, maliciousy A Manuo SINGH 
vi MANGAL SINGH, (1924) A I: R. (A) 536° 1023 


Innocence of acciised—Doubt as to guilt— 
Setting law in motion. 


e In‘an action: for malicious prosecution the plaint- 
if-has-to prove,— 

(1) thet he'was prosecuted by the defendant; 

(2) that herwas innocant: of the charge upon 
which he was tried; 

-(3) that the prosecution was instituted : against 
him-ovithout any reasonable and probabls cause; 

(4): that if was dus to a-malicious intention of: 
the ‘defendant, and not with a mere intention: of- 
carrying the law into effect. 

There-is malicious prosecution if a person is 
innocent and is falsely- prosecuted; but the fact 
that a‘ guilty -parson is prosecuted for private-ends - 
and not from `a sense of helping. the cause ofi 
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Malicious prosecution—coneld, 


justice ‘is immaterial, 
actionable, 

To succeed -in an action for malicidus- prosecu- 
tion it is not enough,for the plaintiff - merely to 
raise such. doubt regarding his. guilt’ as- were 
sufficient to save him from: conviction. 


By itself malice is. “not 


If.a: Court tékés-action“as.the result? of. prior 
malicious ‘proceedings. originated’ by: the- défend- ` 
ant, the latter~ cannot escape: liability on . the 
execuse: that. the-Court hadvactéd of its own motion. 
Inquiry-should be aimed-at’ a discovery” whether 
the Court in. taking: action: -was-or’was not: influ- ` 
enced by the proceedings of the defendant. O° 
BADRI. SAH v. BALBHADDAR Siwan, 10 -O. L. J. 468; 
(1924) A-I. R. (0.) 145. 697" 


Mamlatdars’ ‘Courts Act: (Bom. It of 1906), . 
ss: 23; '24-—-Collector's order—-Revision. 


Under section: 24 of :the Mamlatdars’ Courts Act, 
the Court of the. Judicial::Commissioner of Sind: 
has powers: of .revision over.orders of the. Collec- 
tor passed in his jurisdiction: under section: 23-.0f - 
the Act: ` 

When: the Collector:has:.sét:aside an: order of 
the Mamlatdar which is” based on : no. evidence, 
the Judicial Commissioner, 4 Court will. noh inter- 
fere in! revision. 


Per Madgavkar, A. J. C.+ Two conditions must 
co-exist before the Court of the Judicial Com- 
missioner will interfere. in”; revision with an-. 
order of the Collestor- passed: under. section 23 
of the- Mamlatdars Courts: Act. The first 
is illegality, or patent material irregularity 
and: the second that no-remedy except: byway of- 
revision is open’ to -thè applicants $2 Moruman 


S> L. Re 106. 


Marumakkatayam Law—Gift to daughter— 
—Tarwad -given. -powers of enjoymentIntention: 
of :donor—Daughter, whether takes absolutely. 


‘A gift deed executed by a Muhammadan governed 
by thes Marumakkatayam: Law’ in. Malabar- in- 


~ PERUMAL v. LAKRUMAL; (1922) A. I. R.. (S.) 18; 16 
847 


-favour of. -his daughter recited: ‘that.. the. gift’ was 


“to you" (in the singular) and: then. wention to 
say that “in future exceptefor. you and your ofi- 
spring (santanam)- there is no. claim,:: concern or 
right -of.entry for me over this, parambà Gt you 
and your santanam should hold. the said par- 
amba: in possession and. enjoy, the same as your 
jenmom: 


. Held, that: the ‘gift’ -was not for the donee’s “éx- 
clusive benefit but to her as the head of a tavazhi 
formed of herself and ‘her ‘childz‘en; andi that the 
property gifted: was ‘putravakasam® ‘property belong- 
ing to the donee’s tarwad: M OHATHOTH : PARKUM 
v. PARAMBATH -CHATHENKANDI, 34 Me Lr. T; 238; . 20- 
Li. W: 4t; (1924) M. W: N, 480 886- 


Minor, bereft of—Specific’ performance—-Aġree- 
ment ‘to sell -by guardian-on behalf of minor, 
whether can: be. enforced, See SPECIFIO KRELIEP 
AOT, S. 22. 201 


, contract with—-Minority—Burden of proof 
—Contrast” Act. (IX of 1872% ‘ss 2, L1--Money . 


ae 
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Minor— coneld, 


obtained duriag minority—Contract to re-pay after 

majority, validity of. ` > i 

In a suit to enforce a contract, if the defendant 

. alleges that he was a minor #n the date of the 
còntract, the burden of proving his minority lies 
on him. 

“A contract by a minor is void and unenforce- 
‘able against him, but there is nothing to prevent 
money received during minority forming: the con- 
sideration of a contract after ‘attaining majority, 
having regard to the definition of consideration in 

“section 2 of the Oontract Act, which includes 
services already rendered to the promisor. 

Under section 11 of the Contract Act if a minor 
accepts money except for necessaries he cannot be 
‘compelled to re-pay it and any contract to do so 
“made by him as a minor is void against him, 
but if when of full age he takes it upon himself 
to re-pay there is no reason either in law or 
equity why his agreement should be deemed 
unlawful. A NARAIN SINGH v, OHIRANJI Lar, 22 
A. L. J. 461; 46 A. 568 945 

s , death of, before suit---Plaint presented 

‘in minor's name—Next friend; whether can con- 
tinue suit as representative. See Civin Pro- 

DURE Cope, O. I, r. 10 284 
——-———- Ejectment, suit for, by guardian of 

, minor landlord, whether . maintainable. See 

RANGOON Rent Act, s. 10 505 

Guardian, power of, to bind minor's 


estate—-Money borrowed to pay land revenue—- 
' Estate, whether liable. See HINDU Law— ne 





, interests of, protection of—Guardian, 
, appointment of-- Consent, whether can be implied 
—Quardian, irregular appointment of, whether 
material. See Crviz Procepure Cope, O. XXXII, 
„R. 449) . 572 
Minor girl, married—Guardian, whether 

-can be appointed. See Guarpians AND Warps 
-Act, 8, 19 (a) of 451 
~~ Mortgage of minor's property by guar- 
* dian—Necessity—Benefit to minor—Min or, whe- 
ther can approbate part of transaction and repudi- 
ate rest. See HINDU Law-——Mrnor 19 


, whether properly represented--Guardian 

ad litem with adverse interest--Mortgage by 
guardian, where voidable by minors. See 
GUARDIANS AND Warps Act, s. 30 556 
- Mother, sale by, of minors property, 
‘validity of. See MUHAMMADAN Law--Mixor 260 
Mortgage—Adverse possession of mortgagee—- 
Limitation. See LIMITATION Acr, Son. I, ARTS. 
142, 148 . 39 


by conditional sale—-Sale-deed—Agreement 
to reconvey-—Pre-emption. See TRANSFER or 
.Property Act, s. 58 (e) e 626 


———— by managing members of a joint Hindu 
' family—-Suit on mortgage—Sons, whether neces- 
sary parties. See HINDU LAW—JOINT FAMILY 

“a : 1001 
e——-— Gift by morigagors—Sale by donee—Vendee, 

' + rights of —Registrdtion, whether amounts to notice, 








[1994 


Mortgage—contd. 


The mortgagors, defendants Nos. 1 and 2, re. 


-Inained in possession of the land in-suit for’ six 


years as mere squatters paying revenue to Go 
vernment. They then gifted the land to their 


children, defendants Nos. 3 and 4, who occupied . 


the land, worked it, paid revenue thereon for 3 
years, and then sold it to defendant’ No. 5 who 
made no inquiries as to their title. Plaintiffs 
mortgagees sued on foot of his mortgage: 

Held, (1) that defendants Nos 1 and 2 had no 
doubt the right to transfer their interest ‘in the 
property to any body they pleased; 

(2) that defendants Nos. 3 and 4 must be held 
to have taken their property subject fo the mort- 


gage in favour of the plaintiffs if they had ‘legal ` 


notice of it and defendant No, 5 got nothing more® 
than her vendors had; 

(3) that as the mortgage was by a registered 
deed the defendants must be'deemed to have notice 
of it and plaintiffs were entitled to succeed. R, 
Aune Kaine Sarwe v. Maune San, (1923) A. I. R. 
(R.) 41 ` : 249 


———— in favour of lunatic, whether enforceable 
-—Executed and executory contracts. See CoN- 
TRACT Act, s. IL = 995 


Interest, high rate of—-Donee from morte 
gagor's widow, whether can object. See Con- 
tract AOT, S. 16 995 


Mortgagee decree-holder purchasing pro- 
perty——Question relating to satisfaction of decree 
~-Suit, whether barred’ See Civin PROCEDURE 
Conk, s. 47 486 

—-—— Mortgagee put in possession of area larger 
than that mortgaged—-Redemption—Mortgagor, 
whether can recover excess area. 

Where on apartition between a mortgagor and 
his co-sharers a mortgagee is by mistake put in 
possession of a larger area .of land than was ori- 
ginally mortgaged tohim, the mortgagoris entitled 
on redemption, to the whole of the area of which 
the mortgogee was put in possession. B. Naxcur 


v. SAITITI Kursamur, (1923) A. L R. (B) 42 491 ` 


- Prior mortgagee, suit by -Subsequent mort- 
gagee`impleaded as party—Omission to redecn® 


prior mortgage—Subsequent suit to redeem, whether , 


maintainable—Prior mortgage-Mesne incumb- 
rance—Puisne mortgagee, right of, to redeem—- 


Right to redeem, nature of —Transfer of Property. 


Act (IV of 1882), s. 89, nature of. 
_ If a subsequent mortgagee, on being impleaded 
in a suit upon the prior mortgage, omits to set up 
his mortgage and claim to redeem the prior mort- 
gage when he has an opportunity to do so, he 
cannot afterwards sue for that purpose on the 
mortgage he omits to plead. 

A puisne mortgagee can redeem a prior mort- 
gage even when there is a mesne incumbrance. 
But this is not an absolute right-and arisea when 


he comes in “Court to obtain his remedy for his 


own mortgage. 

The true construction of section 89 of the Trans. 
fer of Property Act is that when a final decree is 
passed, the security is extinguished and is replaced 
by the decree. O Dusrrv. Ram Sanar, 10 O. L. J. 
305; (1924) A. L R. (0.) 56 654 


Sep 
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Redemption—Deposit in Court—Interest, 
cessation of—Mesne profits, right as to. 
TRANSFER OF PROPERTY Act, 89. 83, 84 


-— Redemption suit—-Mortgagor’s title—-Re- 
demption suit, nature of—Suit against auction- 
purchaser from mortgagee—Limitation—Limita- 
tion Act (IX of 1909), Seh. I, Arts. 144, 148. 

Tt is not open to the mortgagee to raise in a suit 


for redemption the question of the title of the 
mortgagor from whom he obtained possession. 





A suit for redemption against an auction-pur- ° 


chaser, puchasing the “right, title and interest of 
the mortgagee under amistake that the mortgagee 
was the full owner ofthe property sold, is govern- 
al by Article 148 and notby Article 144 of Sehe- 
dule I to the Limitation Act. 

A suit for redemption is not a suit for posses- 
sior pure and simple. S$ MAHOMED Moosa v. Kazi 
FATEHULLAH . 466 


- Simple mortgage—Subsequent usufructu- 
ary mortgage—Decree on foot of simple mortgage 
—-Third mortgage to satisfy decree—Payment to 
decree-holder by third mortgagee— Priority. 


One J K executed a deed of simple mortgage 
in favour of N hypothecating a certain village by 
way of security. Subsequently she executed a deed 
of usufructuary mortgage in favour of one J P 
hypothecating the same village by way of security. 
The first mortgagee obtained a decree on foot, of 
his mortgage. In order tosatisfy this decree J K 
executed a third mortgage in favour of R the 
mortgage-money being left with him for payment 
to the decree-holder. The payment was made by 
R and his “widow C’ sued for recovery of the 
amount: ? 

Held, that the mortgage in respect of which the 
decree was passed was extinguished by the decree 
and the plaintiff could not claim priority over J 
P. A JAGANNATH PRASAD v. OHHATUR KUNWAR, 45 
A. 149; (1923) A; I. R. (A) 171 308 


Subrogation—-Part-payment of mortgage- 
debt—Charge, creation of— Suit to recover -pay- 
ment--Limitation—Limitation Act (IX of 1908), 
esch. I, Art. 182. : 

A partial payment of the debt on an earlier 
‘mortgage by asubsequent mortgagee does not give 
a claim for subrogation. g 

Subrogation is by redemption and that there can 
be no subrogation, where there has been no re- 
dem ption. oe 
e Where a person interested in a mortgaged pro- 
perty makes partial payment of the mortgage-debt 
to save the property, although the doctrine of sub- 
rogation does not strictly apply, the payment 

‘ constitutes a charge.on the property. 

A. suit to recover a payment made in the above 
circumstancés ig governed by Article 132 of 
Schedule I to the Limitation Act. R Ma Lon v. 
Ma Nyo, 1 R. 714; (1924) A. I. R. (R.) 204 766 


with pescession—Mortgagee ovsted by 
person’ claiming aaversely to mortgagor—Duty 
of mortgagor—Morigagee, whether entitled to 
sue for mortgage money. See TRANSFER oF 
Property Aor, 3. 68 < 815 


See. 
40 
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sult—Decree by consent-gProvision for 
payment by insalments and execution of decree ` 
in default—Decree, whether merely preliminary 
Decree, execitiow of. - 


A suit on a mortgage executed by defendant No 
1 for himself and as guardian of defendant No. 2 
was compromised with the permission of the Court 
and the compromise decree provided that the 
money due was to he paid in two instalments on 
stated dates, and that in default the plaintiff was 
to recover the whole amount by executing the de- 
cree (1) personally against the adult defendant No. 
1; (2) by selling the mortgaged property, and (3) 
out of the other property of defendants. The de- 
fendants defaulting, the plaintiff applied for exe- 
cution of the decree and the minor defendant 
contended that it was a merely preliminary decree 
and was not executable: . 

Held, (1) that the decree was a compromise de- 
cree and could not be treated merely as a preli- 
minary decree, the intention of the parties being 
that in default the decrea-holder should be entitled 
at once to realise the amount due to him by the 
sale of the properties covered by the decree; 

(2) that the minor having been properly repre- 
sented and the Court having granted permission 
for the compromise, the decree was binding upon 
the minor and he could not question it. M Siva 
Supramanra PILLAI v, RAKKUMUTHU Moopan, 19 Ln 
ne 502; (1924) M. W. N. 454; (1924) A. I. R. ar. 

4 


—— to enforce mortgage —Person in pos- 
„session of mortgaged property, whether necessary 
party—Decree in favour of prior morigagee— 
Subsequent mortgagee, whether bound—Pusine 
mortgagee, suit by—Prior mortgagee, duty of— 
Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r l 


Merely because a person is in possession of mort- - 
gaged property he cannot b2 said to have such 
interest in the mortgage-security or the right of 
redemption, as would make his joinder as co-de- 
fendant to a suit to enforce a mortgage, absolutely 
necessary under O. XXXIV, r.1, Civil Procedure 
Code. 

A decree obtained against the mortgagor by a 
prior ‘mortgagee on the basis of his mortgage 
without ‘impleading the subsequent mortgagee tan- 
not bind the latter. 

It is only in a suit brought by a puisne mort- 
gagee for the express purpose of selling the 
mortgaged property free of prior encumbrance that 
the prior mortgagee is bound to sat up and prove 
his mortgage. N Barası Vinayak Buti v. VITHOBA 

ee 614 


before 





, usufructuary — Redemption 
expiry of term when allowable, 


Unless ip a usufructuary mortgage securing , 
possession to .the mortgagee for a fixed term, 
there is either a special condition for the earlier 
redemption or there is a pleading and proof of 
fraud, duress or undue influence owing to which 
the period was fixed, the mortgagor or his 
representative or transferee cagnot offer or claim 6 
to-redeem and recover back possession from tha 
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mortgagee, before, the. expixy, of, the,-specified - 

perioda NeRawS.o. WAMANRAO ~ 870 

ae Suit fór- redemption, nature. of. 
See REGISTRATION Act, 88-17% 49 - 540 


Muhammadan-Law-=Construction of document 
--Ariat, essentials - of-—Marriage . settlement 
Revocation: . ý : 5 
A‘ Muhammadan-talugdar exccuted- a marriage , 

settlement: whereby .he.. purported to transfer. a, 

half share in-a certain village, to the . defendant ` 

for -life-in :consideration: of her- marrying his.son. 

and‘ on- her- death? to her: male child, if-any, , 

absolutely;: failing. which the property was to go 


to-hèr husband ‘and his heirs, The marriage was ' 


duly- performed ‘but no, transfer was.effected.. The , 
defendant, however, sted for possession. and 

obtained a decree on-the basis-of a compromise. 

In a subsequent suit by the father-in-law to 

revoke the said settlement on the ground: of _ its 
being an ariat under the. Muhammadan Law: | 

Held, (1) that none of the-essentigls.of an ariat, 
appertained, to the marriage settlement in suit; ' 

(2) that the deed was. a contract: between the 
donor and the bride who only consented to marry 
on-condition:. that: the -.settlament was.made in, 
her-favour ; , 

(3): that once the contract..was complete by the, 
marriage’ on, one side and ‘the gift of property on, 
the: other, the, donor, had-no longer, any. interest., 
ee ‘property’ 'and no right’ to revoke the.. 
deed: 

The . essentials- of: ane ariat under the Hanafi- 
Lawsare. (1) that.. it ,cannot.be, reyoked; (2) . that 
it-.cannot ‘bea transfer. of the: property; (3) that .it 
must. be-for,-a definite. period,; and. (4). that it 
dogs. not, devolve upon, the-heirs of. the, recipient. 
O; MOHAMMAD , BHER Kuan.. V. Kaman-un-nissa,. 10 
0. & A. L. R. 597 . -716 


——— Cochelts+-Alienation by. co-heir—Suit 
for :partition—Partial partition: 

‘A co-sharer under.the Muhammadan. Law suing: 
to.recover his: shdre.in.a portion of his ancestral ` 
property wrongfully alienated: by another. co- 
sharer.to a.stranger who.is.in..possession, is not. 
required to seek for partition of the whole estate . 
and can: maintain. a suit. for partition.- of. the 
portionralienateds; 

In; the. case. of Muhammadans . the. co-heirs are - 
only.tenants-in-common, and there. is. no. joint- 
family :in-the-Hindu Lawe. sense. cf the.term.: $ 
Vazir v, Dwarkomat, 16:5: Li R, 133; (1922Y A. 

LR: (8) 41: 841: 
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the Revenue: papers-as sole owner,’ and the-latter * 
makes an. alienation of the property, the- aliana- 
tion .cannot be avoided ‘by , the,-other ,co;hein where 
it is found that the transferee acted in, good faith 
and-:gave consideration for the transfer, and that 
there were no circumstances which could: have 
put the, transferee on enquiry. AMUBARAK-UN- 
NISSA v. MUHAMMAD Raza Kuan, 22 A. L. J. 3070 
460A. 377; (1924) A. I. R. (A) 384. 174: 


———— Conjugal rights, restitution .of—Wife, 

. if to establish crielty such as would justify divorce 
—Ill-treatment, simple chastisement if. amounts 
to—Inability to maintain wife, if, ground, for. 
separation. KA ‘ . 
Under the Muhammadan Law whep¢rrthe. wife 

seeks to resist the, enforcement -of aim - for ® 

restitution of conjugal rights,. it is 40t, necessary. 

for her absolutely to establish: that there. wes - 
cruelty: such as would. justify a divorce from. her- 
husband. .It is enough if she proves that there - 
has. been, ill-treatment- of some sort 


or, safety:. Sga | 
Simple, chastisement of the wife. by the;husband 


‘does not amount to, ‘such cruelty or ill-treatment, 


as- would-be sufficient to create, a reasonable. 
apprehension: that her life, health or safety would. 
be- endangered: on her return to the husband. . . i 
Mere. inability to maintain the wife .is- no 
ground. for separation under tho Hanafi Law. Gi 
ÅSMATI BIBI v. SAINUDDI PATHAN ` 991; 


———-— Dower— Reasonable. amount—-Oudhr Laws . 
Aer EPAI of _1876),,s. 5~Means of the -hus- - 
and. s . 

Where the amount of dower settled. at :the time 
of a Muhammadan marriage was Rs. 70,000, while. 
the assets -left by the deceased- husband , who 
had died issueless,.amounted to Rs. 11,465. ` 

Held, that under section 5 of- the.’ Oudh Laws : 
Act the sum of Rs. 4,000 would be. a reasonable. 
amount of dower to grant. to the widows. O., 
AMJAD HOSAIN v. UMMATUL Askari, 10.0. L-J., 
409; (1924) A. I. R. (0) 232. 644, 


Gift,and hiba-hil-ewaz, distinction be~ 
tween—Delivery of possession, whether neces-® 
sary. i 
A hiba-bil-ewaz has. incidents very, different 

from those of a simple gift.. Under the Muham- 
madan Law delivery of . possession is. necessary - 
to validate a gift pure and simple, whereas- in 
the case of a hiba-bil-ewaz, delivery of possession 
18 . not‘ necessary. L FEROZ-UD-DIN AHMAD-. vV. 
SIRDAR.SHAH; 6 L. L, J. 2215 (1924) A. L R. (L) 
568. | 7 Bi 
— Guardlan, natural, powers of. i 

A natural guardian undėr. the Muhammadan - 
Law has:no power to. deal with the. property- of: 
the minors and an alienation. made- by- him: or 





her would, be altogether null and void: L. 
TAHAN, v. Suapt, (1923) A.L, R. (L.) 601 §79.-- 
——-—r Inherltance--Representation, doctrine 


_ of, whether applicable.: 

Under the Muhammadan Law there is no 
representation, of the family.as.under the -Hindu 
Law, by one or more members of. it-.so- that- the 


| which: ` 
' would create. in. her-an apprehension as-to her life 


: 
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dot’ of Hie karia ‘or the head binds thé other’ ~ 


members of the family.. As soon as _ succession 
opens. under that law; each heir gets his -specified 
share in the inheritance. g 

N died leaving: three sons a widow and three 
daughters as hig heirs. The: property left “by 


him- was sold-;in- execution of a .deecree obtained. 


in a suit brought on a mortgage. executed by 
him. Thereafter two of his sons.sold. a portion 
of the land to fhe plaintiff and: a portion to 


another person and „with the: money: thus realised . 


they -paid off the mortgage-decree and got back. 
the- property. The. defendants purchasers. from 
the, other heirs of: N dispossessed’ the. plaintiff 
whereupon he brought this suit .for recovery of 
pessession: . _ i 

Held, that the sale to the plaintiff was not 
binding on the other heirs of N and he was, 
therefore; entitled only: to the share’ of his 


vendors.: © Sukur MAHOMED w Asxor MANDAL, ` 


50° ©. 978; (1924) A. I. R. (0) 384 491 


—— Minor; Mother, sale-by, oft minors pro- 
perty, validity of—Parda nashin lady, transfer 
by-=F'raud—Burden: of proof. : 
Under -the Muhammadan Law a mother has no 

power to dispose ‘of immoveable: property belong- 

ing to her minor children, and .a sale of ‘such 
property by the mother is ab initio void. 


Tf a transferce from ‘a parda nashin lady comes . 
into’ Court to, enforce a deed executed by her, it. 


lies upon him to prove that it was obtained from 
her fairly,- that the terms of the deed were 
explained to ker, that she had independent 
advice before: executing the deed, and that she 
had. benefited by- it. cae - 

On the cther hand, when .a parda. nashin lady 
comes into Court as a plaintiff -with specific 
allegations- of fraud and deception it lies upon 
her.to make out a prima facie ‘case before the 
transferee can be called upon to show that the 
deed had been properly obtained from her. L 
MUHAMMAD SHAFI v. KALSUM Br, 4 L. 467; (1924) 
A. I. R. (L.) 200: 260 


- Pre-emption—Demands by pre-emptor 

-Transfer of pre-emption property—-Fresh de- 

mands,- whether necessary—Pre-emption. right, 

nature of. : 

Under. the Muhammadan -Law. it is not necessary 
for a, pre-emptor, to make fresh..demands when 


the vendee, to whom he has. already made. the. 


demands required ‘by law,.transfers the property 
mught.-to. be pre-empted. to another person. 


The right to claim. pre-emption is not affected. 


by any, intermediate dealings with the property. 
The, proceedings “must in any case be. taken 
against the original purchaser, but. 


enforced against ‘any person: ‘deriving ‘title from 
him- by purchase, gift, inheritance, or other- 
wise... A MUHAMMAD ABDUL RAHMAN: KHAN v. 
MUHAMMAD AYYUB KHAN, 22 A. L. J.817 1058 


—— Shia Law-Females—Marriage—Majori- 


ty—Puberty.. è - 
Under , the. Shia Muhammadan,Lawa female is. 
considered to have attained majority for the 
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connection with the condition under 


when: a- 
deċree has been obtained against him it can be . 
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purpose: of giving consent “to marrige’ on-attain- -:° 


ing puberty and in the absence of evidence the 
age has to be considered. A ZAITUN SHAIKH v, 
Komar, 22-A. L. J. #123 


— Waqf—Mutwalli, powers and position of 
` —Mortgage of wadi . property, whether valid— 
Necessity—-Onus. : 7 ` 


A mutwalli has no power under the Muham- 
madan Law to mortgage or transfer the wagf > 
property or any portion of it-without the‘ leave 
of the Kazi or of the Court. Such a transfer is 
under the law void. : 

_ The curator of!a wakf whether called mutwalli 
a manager. . 
Where an attempt is made to grant a mort- 


_or sajjadanashin or by any other name, is merely 


‘gage for-purposes foreign to the necessary pur- i 


poses of the wakf the whole mortgage fails. 
For'an advance of money otherwise than to 
satisfy the legitimate needs and purpose: of the 
wakf, no part of the property held, in wakf is 
chargeable either by the settler or by- the Court. 
It is well-established in law that .the exercise 
of a particular power must be considered in 
whith the 
power has been conferred. The mutwalli in this 
case could only. mortgage’ the wakf property if it 
was necessary for the purpose of the. wakf, 
The onus,-therefore, lies heavily upon the. mort- 
gagee to prove the existence of any such neces- 


„sity. CO Manyan Bisi v. MIR RAHIM ALI: 360. 


ni Wakif, whether can be-mutwalli 

--Wakf property. in possession of wakif as 

mutwalli, effect of-—Income, major porticn of, ° 

devoted to purposes. of wakf---Wakf, whether 

illusory—Dedication to mosque, whether public 

wakf--Civil Procedure Code (Act V. of 1908), .s. 

92, applicability of. °.: 00, ae Sa 

Under the Hanafi-Law a wakif can: appoint him- 
self the mutwalli of ‘the wakf created by him, 

Where a wakif appoints’ himself the mutwalli 
of the wakf and remains in possession of the 
wakf property as such mutwallt and carries cut 
the cbjects of the wakf, the wakf is validly cen- 
stituted. i ` g 

Where the major portion of the ircome of tke- 
wagf property is directed to be devoted to the. 
purposes of the wakf, cannot be described as 
illusory. ' 

A dedication in favour of a mosque is a public. 
wakf,and fails within the. purview of section $2. 
of the Civil Procedure Code. L TarazzaL BEG v. 
Masip ULLAH, 5 L.59; (1924) A I. R(L) 432 120 


Negotiable Instruments Act (XXVI of 1881), 
$8.4, 80—Document containing request to plaint- 
iff to pay money to defendant—Undertaking to 
re-pay with intercst— Ambiguity about rate of in- 
terest—-Orat evidence, whether admissible— Evi- 
dence Act (I-of 1872), s. 92 (b)— Rate of interest ` 
permissible—-Interest Act (XXXII of 1839), 8. 1. 


Plaintiff sued to recover Rs. 600 with interest 
at Re. 1-8 per cent. per mensem on the fcot of a 
document which was inthe chang. of a.request to 
the plaintiff to pay the defendant Rs, 500-. which 

A | i ° 
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the defendant wadertook to re-pay with interest at 
the rate of Re. 1-8 per cent: i 

Held, (1) that the document as executed was not 
an unconditional contract arfd was not, there- 
fore, a promissory-note under section 4 of the 
Negotiable Instruments Act; | 

(2) that consequently the plaintiff was not en- 
titled to interest at the rate of Rs. 6 per cent. per 
annum under section 80 of the Act; 

(3) that as it was not mentioned whether the 
rate of interest was to be per mensem or per 
annum, the document was ambiguous and under 
clause (6) of section 92 ‘of the Hvidence Act no 


evidence could be given to clear up the ambi- . 


ity; i ; 
aay that as no time was fixed for the payment 
ofthe loan in the document the plaintiff was, 
under the Interest Act, entitled to interest at a 
rate not exceeding the current rate from the date 

. of demand. Pat Sarsu-Sanu v. SUKHI Lax, 4 P. 
L. T. 577; (1924) A. I. R. (Pat) 96 420 


$8. 46, 50—Bill of exchange—Indorse- 
ment, effect of —Delivery, conditional, effect of. 
Under section 50 of the Negotiable Instruments 
Act, indorsement of a negotiable instrument alone 
is not sufficient to transfer the property in the 
instrument to the indorsee ; in order to have that 
- affect the indorsement must be followed by de- 
livery, and section 46 of the Act provides that it 
may be ‘shown that the instrument was delivered 
conditionally or'for a special purpose only, and 





not for the purpose of transferring absolutely the. 


ty therein. L PUNJAB NATIONAL BANK Lv. 
a pa neon Das, 6 L. L. J. 230 461 


rn India Canal and Drainage Act 

NOVI of 1873), ss. 6,15. See LIMITATION Act, 
Scu. I, ART. 2 185 

_. §§, «6, 15, 58, scope of—Limitation 

Act (IX of 1908), Sch. I, Art. 2, applicability of 

` Damage caused by action of Canal Oficers—- 

Suit to recover damages—Limitation. 

The words “may execute all works, etc.” in sec- 
tion 15 of the Northern India Canal and Drainage 
Act are independent of the preceding words of the 

ection. 

if The expression “in this behalf" of section 6 of 
the Northern India Canal and Drainage Act, 
applies to the application or use of the said water, 
and the word “use,” coupled with the preceding 
words, covers all actions necessary both for con- 
struction and maintenance and whether taken 
at the time of construction or later. 

Section 58 of the Northern India Canal and 
Drainage Act contemplates permanent work, for 
the carrying out of which the Local Government 
has previously authorised some of its officers, and 
any acts committed by them after that definite 
authorisation are covered by the section. 

All that is necessary in order to bring a suit 
within the purview of Art, 2 of Schedule I to 
the Limitation Act, is that a public officer should 
have done what he did with the honest intention 

*of acting as the Stgtute authorised, 





Owing to the inefficient manner in which certain 
flood water which had collected along the bank of 
a Canal was dealt with by the Canal Officers, by 
means of cutting. the channel of the canal in 


, various places to allow the water to escape, the 


flood water was diverted from its natural course 
and eventually reached the property of the plaint- 
iff and injured it. Plaintiff sued the Secretary of 
State for damages : ; 

Held, that the action of the Canal Officers was 
covered by sections 6 and 15 of the Northern India 
Canal and Drainage: Act, and the suit was, there- 
fore, governed by Article 2 of Schedule I to the 
Limitation Act. L Punsan Corron Press Co. v. 
SECRETARY or Stats, 4 L. 428; (1924) A. I. R. (LJe 
169 | 208 


Oaths Act (X of 1873), $. 9, whether manda- 
tory—-Diseretion of Court--Agreement to refer by 
agent, validity of—-Agreement to abide by. state- 
ment of third person, whether reference to arbi- 
tration—Civil Procedure Code (Act V of 1908), 
Sch. II, para, 1. ; 

Section 9 of the Oaths Act is not mandatory. 
and under special circumstances the Court has a 
‘discretion to refuse to refer the matter to the 
referee, 

The agent or Vakil of a party may bind the 
party by an agreement under section 9 of the 
Oaths Act. i 

During the pendency of an appeal the parties 
made a statement that the case may be decided 
in accordance with the statement of a particular 
person, but-the statements of the parties were 
not recorded and before the matter could be 
referred to the person named the ‘defendant 
made an application that as the referee had 
colluded with the other side he desired to 
withdraw from tle agreement. On this the 
Court made an order that the case should 
be proceeded with and decided it on the: 
merits : 

Held, (1) that the agreement between the parties ` 
did not amount toa reference to arbitration 
within the meaning of paragraph 1, of Schedule ` 
TI to the Civil Procedure Code ; bd 

(2) that as it was not clear that the statement 
of the referee by which the parties had agreed 
to be bound wasto be on oath or solemn affirma- 
tion, the agreement did not fall within the scope 
of section 9 of the Oaths Act; 

(3) that in any casa the Court was not bound 
to refer the matter to the referee as the provi- e 
sions of section 9 of the Oaths Act were not 
mandatory. A Masrra Bint: v.. Kuupa BAKSH, 
(1923) A. I. R- (A) 65 246 
Oudh Laws Act (XVIII of 1876), s. 5. See 

MUHAMMADAN Law--- Dower: 644 


S. 9.: See PRE-EMPTION 950 
Oudh Rent Act (XXII of 1886), s. 52. See 
U. P. Lanp Revexve Act, 8. 233 784 


—— 5, 107, cl, (a), S. 107 H—Declaration by 
Revenue Court that guzaradars are under-pro- 
prietors—Suit in Civil Court to challenge deci- 


Vol. 79] 
Oudh Rent Act—conid. 


7 : 
sion, whether maintainable—Jwrisdiction of Civil 
anti Revenue Courts—Guzara land, whether can 
be regarded rent free. | 


Where a Revenue Court in proceedings for re- 
sumption of latid held in lieu of maintenance 


under cl. (a) of section 107E of the Oudh Rent | 


Act makes a declaration under section 107H of 
the Act that the guzaradars are under-proprietors 
in relation to the said land, a Civil Court is de- 
barred from entertaining a suit by the talugdar 
for a declaration that they are not under-proprie- 
tors and do not possess heritable and transferable 
rights in the land. i ; 

Land held in lieu of- guzara—maintenance—is 
land held as rent free and as such is within the 
exclusive jurisdiction of the Revenue Courts. O 
Jal Inpar BAHADUR SINGH v, BAOHUN Sines 1051 


—*—- 5, 107G—Rent-free grant—Will, con- 
struction of—Legatee, whether can repudiate 


terms -of Will—Sir land, meaning of—Privy 


Council record—Courts, duty of. 


R, a Talugdar of Oudh, made a Will which 
“provided that in the event of R dying sonless, 
his brother's son, J, shall be the owner and take 
possession of all his moveable and immoveable 
properties, and that his wife B shall get Rs. 500 
per mensem from the estates in cash besides the 
sir lands in her possession. Subsequently, R 
gifted Mouza ©. to B. and applied to the Reve- 
nue Authorities for mutation praying that the 
-mouza may be entered in her name as muafi, 
After. the death of R J having sued to assess 
the mouza to rent, B sued for a declaration 
that she was entitled to hold it for her life rent- 


free: . 

‘Held, (1) that R intended by his Will to 
bequeath to B an absolute estate for her 
life in the ‘sir lands in her possession’ and not 
merely a right of. tenancy or other subordinate 
interest in them; 6 


(2) that in confirmation of his gift of Mouza O. 


to his wife B rent-free for her life, R did by 
his Will intend to bequeath and did bequeath 
to her the mouza for her life as a proprietor 
anf without any liability to have it assessed 
to rent; 

(3) that J who took his interest in the taluga 
under the Will could not repudiate the condition 
of the Will that Mouza C. should be held by B. 
for her life rent-free. 

The word sir as used in’ Oudh applies to the 
Yand frequently assigned to junior branches of a 
family for their support instead of breaking up the 


estate and giving them the ancestral shares to 


which they may be entitled. 
It is the duty of the Court to exercise control 
upon the wholesale inclusion of irrelevant docu- 
ments in the preparation of a record of appeal to 
the Privy Council, P. ©. Jar INDRA BAHADUR 
Sinan v. Brat Ras Kunwar, 21 A.L. J. 125; 27 
C. W. N. 221 (P. C) 250 
8. 127, application of--Cultivated grove 

-—Suit for rent, maintainability of. 
A suit for rent of cultivated grove land is not 
maintainable under section 227 of the Oudh Rent 


GENERAL dNDEX. 


. Money against a Hindu fathe 


.as there had been no cha 


113! 
Ocdh Rent Act—concld, 


Act. O THAKUR RUDRA Partar SINGH v, HAUSLA 
Prasan, 10 O; L. J. 524; (1924) A. I. R. (0) 295 
j 722 


Partnership, dissolution of—Partner, right of— 

Accounts—Misconduct, effect of. : 

In the case of a partnership at will a partner 
is entitled to dissolution of partnership and 
accounts of the - partnership. It is a legal right 
and a finding that a partner has been guilty of 
gross misconduct and falsification of accounts 
does not deprive him of this right. P C Ram Sinau 
v, Rawcuann, (1924) A. 1. R. (P.C) 2: 19 L.W., 4: 
22 A. L. J. 14; (1924) M. W. N. 76; 46 M. L. J. 158: 
26 Bom. `L. R. 196; 10 O, & A. L. R. 156; 2 P. L 
R. 94; 28 ©. W. N, 566; 5 L, 23; 400. L. J. 976 
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Patna High Court Rules, Chap. VI 
CO1vIL Procepure Cops, O. XXIE r9 D i ana 


Pleadings—Defendant, whether can set up new 
cases in appeal—Principal and agent—Money paid 
under directions of another—Payment, whether 
creates agency. - 

A defendant cannot be allowed to make out a 
new case in appeal altogether different from the 
case which he made out both in his written 
a, and in his evidence before the Trial 

ourt. . 

The fact that money is paid by A 4 
the direction of C would aot make B the bin 
of C. It must be proved that C intended that the 
money should be paid-to B on behalf of C and 
that B accepted the money as payment on behalf 
of C. G Hart Onaran Das v, Taraprasanna Sen 
: is 354 
~ New case in Appeal--Hindu Joi ) 

Father and ‘sons—Sutt for ena me 

Actual partition, plea of-—Separation in eye of 

ae, whether may be pleaded in appeal. 

ere, 


in a creditor's suit for recovery of 


A 4 r and sons in r 
of certain business debts, a plea of the Sona o. m 


actual out and out partition before i ri 

the father and themselves is, negalived. fe ae 
open to them in appeal to set up a fresh case of 
division of status on the basis of a notice by one 
of the sons tothe father. MN IDADAVOLU ACHUTAM 
y VEERINA SURAYYA, (1924) M. W. N. 485 902 


Plaintiff suing in personal e ity- 
Subsequent amendment of plaint berona linda 
tion—Plaintiff, status of, alteration in—Amend- 
ene effect pia whether time-barred, 
Were, Iin a suit for money which was institut- 

ed by the plaintiff in his personal capacity | ihn 
the period of limitation, the plaintiff, after the 
expiration of that period, prayed to be permitted 
to sue not only in his personal capacity but also 
as the GO mini kraton to the estate of the deceased 
coe or and the plaint was amended accord- 
Held, that the suit was not barred by limitation 
nge in the 
whom the money was payable and the AE 
in the capacity of the plaintif did not affect the 
defendant's liability to pay. © NABA Ku : 
UHOUDHURY v, HIGHEAZANY - 403 
co 


1932: INDIAN 


Pleadings and proof—Possession, suit for- 
Mutual arrangement for purposes of cultivation, ~ 
cancellation a. i sn AE 
Certain shamilat land. was partitioned‘and the | 

“ plot in dispute was allotted to the plaintiffs, and 

another -plot was allotted, to the defendants, but, 

as a- matter of convenience, the. defendants con- 
tinted‘ in cultivating. possession of the former plot 
and the plaintifis of the latter-plot. At some time 
the defendants got their names recorded in. the 
revenue™- papers as ‘propriétors of the plot in 
dispute and ‘subsequently: ejected the plaintifis 
fromthe plot of which they were in possession. 

The plaintiffs thereupon sued to recover posses- 

sion of the plot in dispute: i 
Held, that: the’ plaintiffs- suit was based not on 

an ‘alleged exchange but on an arrangement which, 

was-convenient ‘to both’ parties, and the arrange- .. 
ment having come’ to ‘an end owing to the action 
of ithe defendants. the- plaintifis- were-entitled to « 

recover possession of the plot in dispute. L 

MUGALA w. Anne Rawy (1023). As L R..(L.)-172;-4- 

P. WAR. 1923 0°. 494 


Possession. and ownership-—Trees on land 
Land belonging to one person—Trees in posses- 
sion. of another—Ownership in  trees—Pre- 
sumption—Burden of ‘proof. ' 

A person. who is the owner of.a certain land 
may be. presumed to be the owner of the trees 
standing. on the.land, but this presumption is not 
very strong. in India where the ownership of the . 
trees- is very frequently divorced from the owner- _ 
ship; of the land. they stand on. On.the other 
hand, the presumption that a person In possession 
has title is always strong. and is of universal | 
application... 

"Pherefore, in a case where the ownership of 
certain. land is in’ one person: but the trees stand-. 
ing.on it’are in the possession of another, the 
stronger presumption is that the latter is the 
owner -of the trées, and ‘the burden of proof is 
04 the former to prove, his title to them. O 
Braewan v. Ganga Baksa, 9 O. & A. L: R. 412; 
(1924) A'L R. (O) 304 ` . 545 


Post Office Act (VI of 1898); 55: 6; 34— Parcel 
. ‘sent V-P, P— Goods. not delivered to consignee— 
Suit for value of goods, whether maintainable 


Plaintiff sent a parcel containing brass rings. 
from M to B. The parcel was sent V.-P. P. but 
never reached the consignee at B, It ‘appeared that 
the label had been torn and no clue could be 
found to the address: The parcel eventually 
reached the Dead Letter Office and was sold, 
Plaintiffi.sued to recover the value of the rings: 

‘Held; that thé suit being for the value of pro- 
perty sent by post was maintainable and sections 
6 and. 34 of the: Post Office Act did not apply 
as the goods were not lost and the plaintiff was 
entitled’.: to’. succeed. . A SECRETARY oF STATE 
yok. INDIA. In Counctn'». RADHEY LaL, 46 sa 
Pòwer-of-attorney, construction of. 
“Where a Court has to ascertain whether a 
particular act of a person holding a power-of- 
attorney for another is- within the scope or in 
excess of the-authority, conferred by the power, 
it‘is necessary to Show that on a fair consideration. 

e 


‘of costs, an application must 


CASES: 924: 


Power-of-attorney--coneld. 


of the whole instrument the authority in question: la” 


- to be found within the four corners of the instrument 4 


either in express terms or by necessary implication, 
The decision of this question must dépend upon 
the construction of the. instrument: in each case 
and the. intention of the: parties as evidenced by 


-. the circumstances, N HÚSSAINBHAI Buora Wi BANSI - 


LAL es | 7 ABE 

Practice=-Original ` Side—Costs to several jem, 
spondents—Order, meaning of... NEK 
Where, on the Original Side, more parties than , 

one appear as defendants, or respondents,:and.the 


“ decree or order directs payment of the defendants - 


or respondent's costs by. the plaintiff or appellant, ` 
the order must be taken to mean that the losing. 
party should only pay one set of costs to be. 
divided amongst’ the successful parties, If the 
latter appear separately and want separate sets 
be . made. on. their“ 
behalf at-the.time when judgment is delivered 
for separate sets of costs, and an order obtained 
tothat effect. B RUSTOMJEE HÈERJIBRAT v. Cowase 
JER DADABHAT, 26 Bom. L.R, 209; 48 B. 348; (1924) 
A. L RY (B,) 317 : : 7 F704 
41° 


Preremption: See Custom—-PRE-EMATION: 


Acquiescence—Person . taking- active parik. 
in registration of salé-deed,' whether barred, from f 
suing.. ok ett, feet 
The mere presence of a person.at the “time of 4 
registration of a sale-deed. is not sufficient to. 
prove his acquiescence. in the sale so as to. debar. . 
him from suing to pre-empt the bargain. -° < 
But a. person who is not a merely a silent 
spectator of the registration but takes an activer | 
part in collecting the purchase-money and.in- 
getting the sale-deed: registered. must. be deemed 
to have acquiesced in the sale and is precluded 
from pre-empting it. L.BHAGAT Ram v. RAGHBAR., 
Dian 7 132° 


Contract by pre-emptor to trinsfer pro-- 
perty—Pre-emption, right of, if effected- Oudh 
Laws Act (XVIII of 1576), s. 9. i 
Where a person claiming pre-emption enters - 
into a contract with a stranger to transfer the syjt- 
property to him on payment of the pre-empticn 
money, he forfeits his own right of pre-empticn ' 
whether the stranger is joined es cc-plainti in 
the suit or not. aie vet 

To allow a stranger to acquire the. subject- 
matter of a pre-emption suit by entering into a 
contract to that effect: with the -pre-émptcr jis 40 
stultify’ the law of pre-emption enacted in section® 
9 of the Oudh Laws Act. O”Ssraparr SINGH. v, 


JAIKARAN SINGH, 10 O. & A. I: R. 240: 110, L. J. 
423; 27 0. 0. 137 as 9507 
——— _Co-sharer pré-emptor—Status - lost ‘after 


decree—Appeal pending-—Suit, dismissal. of, 

It is not competent ‘to Courts on' appeal--to pay 
regard to any eventis- which have. happened: 
subsequent to the date of the Frst Court's ded~- 


_ ree, . 


Where a person -has obtained a pre-emption. 
decree as co-sharer, his ‘suit cannot. be defeated 
in appeal, merely because by, reasonof- some 
event happening subsequent to the- date..of- the. 


RALI] 
Pre-em pilon—oońtd, . 


Firs Court's decree, ‘he lias lost his status of a. 
eo-sharer. <A -UMRAO v. LACHHMAN, 22 A, L. J. 234; 
AG "A-321; (1924).-A.-L-R. (A) 448 217 


——— Eachange—Right, when can be exercised 
—Plaintiff what must prove—-Wajib-ul-arz, 


In a ‘case where the plaintiff claims a right of 

; pre-emption in respect of an exchange: the question 
for consideration ‘is whether the incidents of the 
‘particular custom -set up cover an exchange. 

“The plaintiff in each case must prove not merely 
¿that some custom prevails but he must prove a 
-custom under ‘which he is entitled to claim pre- 

emption, ` AR gS . 


e By:an agreement some land situated in village `` 


“R was given by one A in exchange for ‘other land 
| situated in another village given by one S with 
‘the’ object of constructing a road. Plaintiffs, as 
. o-sharers in the village R, sought to- pre-empt 
` the land given by A. The  wajib-ul-arz provided 
that any co-sharer wishing’ to sell or mortgage his 
property should first offer it to his co-sharers and 
. only on. their refusal to a stranger: 


Held, that the custom recorded in the wajib-ul- ` 


| arz-was not applicable’ to an exchange. A: BABU 
_ Básar, BAHADUR SINGH v. Jir Lax, 22 A. L. d, 292; 
4G A. 3595 (1924) A. I. R. (A) 390 495 


‘Mohtamim's rights, nature of—Alienation ~ 


-.. by mohtamim—-Custom of pre-emption, whether 
-. ‘sapplicable. , ee i 
`" ' The rights’ of a mohtamim as vendor in the Settle- 
ment of.1883-84 are transferable proprietary rights 
“of a kind to:whith the custom of pre-emption re- 
cofded'in the wajib-uwl-are can be made applicable. 


“A MAHABIR SINGH v. MATABADAL SINGH, 22 A, L.J., 


441; 46 A. “549 327 


oo -Pre-emptor associating stranger in swit, 
effect of—Amendment, whether can be allowed. 





_ Where a plaintiff having.a right. to _pre-empt. 


. joins “with himself ina suit for pre-emption a 


. -Stranger, that ispa person who has no‘such right, he’, 


: ‘thereby :forfeits his. right -to pre-empt and this 
‘disability. -cannot :be overcome ,by amending the 
-. plaint by striking‘out the name of the stranger. 





-Ar BADRI SINGH v..Goparpuan,’(1923) A. L R. (A) 
„o 8h cae .. 820. 
` — Sale-deed—~Agreenient to reconvey—Mort- 


“gage by conditional sale. “See TRANSFER oF 
. Property ‘Act, 8.°58 (c) 626 


«Bir plots, interest in, nature of Custom 
—Wajib-ul-arz,.construction of.” 


ihe interest of an owner in sir. plots is a pro? 


, Prietary ‘interest and a transfer of sir, plots: is, . 


_ “theréfore, a transfer of proprietary interest. 

'- The wajib-ul-arz ofa village provided that a 
tight of pre-emption would accrue. whenever a 
proprietor transfers his kagiat.’ Certain sir -plots 
“in the village lying within’ the zenindari of the 
vendor -were .sold and a suit-was brought to pre- 
empt the sale: - wee aR : 

- .Held,-that.the, såle “was .subject to pre-emption 
under the terms of the wajib-ul-arz. -A PURAN 
“SINGH v. Dat. Ram, 221A. L. J.-5; 46-A..165; (1924) 

-+ ALTAR, (A) 447 645 


-- GENERALSINDEX, 


‚similar 


44.58 


Pre-emption—contd. 





> Ni A rr 
jsut for—Acquiescence—Lsioppél-+ Lease 
taken by pre-emptor from vendee--Partition pro- 
ceedings, participation in, 2 on 


` The action of a pre-emptor in taking oh lease 
from the vendee a portion of the land sold cannot 


-be treated as .acquiescence in the sale so as to 


debar him from suing to pre-empt the sale; nor 


.does his participation in partition proceedings in- 
‘stituted by the vendee operate to have that effect. 


L Vir SINGH v. NIHAL CHAND 140 


m Village  custom—Wajib-ul-arz--Inhabi- 
tants generally given right of pre-emption—Cus- 
tom, whether reasonable. : ; 
A custom recorded in: the wajib-ul-arz of a 

village giving a right of pre-emption to the im- 


“habitants generally in the case of the co-sharers 
- of the village refusing to .exercise. the. right, is 


not necessarily unreasonable and can be enforced. 

‘An entry in a wajib-ul-arz is prima facie evi- 
dence of the existence of the custom recorded 
unless there is anything in the wajib-ul-arz itself 
which negatives the existence of the custom or 
there is other evidence to the contrary. .A.GAYAN 
Sinan v. Basu Las, 21 A. L. J. 822; 9 0. & A. L. 
R. 1019; (1924) A. I. R. (A) 86 © 438 


- Custom, proof of —Weajib-ul-arz, éntry in, 
value of—Later and earlier wajib-ul-araiz—Wajib- 
ul-arz of Settlement of -1885 in Basti and Gorakh- 
pun Districts—Presumption—-Lapse -of .custom. 

The Courts ought, in dealing with the question 
of the existence.of a. custom of pre-empticn, to 
begin with the last record. If the. last ‘record 
contains a record of a custom of pre-emption, a 
custom set out in earlier -wajib-ul- 
araiz is corroborative evidence. Ib is not 
proper to start with the earliest wajib-wl-arz and 
‘to consider whether it was possible that a custom 
could have grown up by that time and then to 
proceed to consider subsequent wajib-ul-araiz, 
The proper starting point is the last wajib-ul-arz. 

In the. Gorakhpur and. Basti Settlement Rules 
relating to the Settlements which were made 
about the year 1885.the Board of Revenue issued 
special instructions regarding the preparation of a 
record’ of a custom of pre-emption . >.. 

Settlement Officers were directed to .record a 
custom of: pre-emption when the proprietors, (being 
other than Muhammadan proprietors) expressly 
demanded, that a note of the custom. should be 
made ‘and further, proved conclusively;. that the 
custom existed. Therefore, where a wajib-wl-arz 


. prepared under the instructions contains a state- 


ment that-a custom exists it must be assumed 
that the necessary proof was. forthcoming. before 
the Settlement ‘Officer’ before ‘that record was 
made—in, other words, that there was-proof which 
conclusively satisfied the Settlement Officer of the 
existence of the custom. 

It- is not correct to .say:that if it'ia shown that 
certain property in the course of .time becomes 
the exclusive property of an entire family any 
custom relating to pre-emption must. necessarily 
lapse. ‘The true doctrine is that if the custom of 


-pre-amption exists and if it so¢iappens that ‘the 


‘property to which it rélates eventually comes 
å 6 


4 


SRE, 
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Pre-emption—concld. 
into the hands of a single individual proprietor 
the custom is there and then extinguished. A 


` BABBAN PANDEY v. LAOHHMAN® CHAUDHRI, 22 A. L. J. 
62; 46 A. 205; (1924) A. I. R. (A) 371, 584 





entry in, value of—History of village—Wajib-ul- 

Arz. 

_ Particular value attaches to a record of custom 
in the Zamima Khewat of 1885 of villages in the 
. Gorakhpur District. 

The early history of a village in the Gorakh- 
pur District deduced from the Kaifyat serishta 
nizamat showed that the first Settlement. of the 
‘village was made in 1838 and that up to 1813 


there was no Zemindar or mustajir recorded as- 


being in possession. A custom of pre-emption 
was, however, recorded in the Wajib-ul-arz of 1860 
and the Zamima Khewat of 1885, although the 
| categories into which the pre-emptors were divid- 
“ed were slightly different in the Zamima Khewat 
from those laid down in the wajib-ul-arz, the 


. former being probably an amplification of the. 


latter : : 

Held, (1) that the early history of the village 
was not sufficient to overturn the presumption 
attaching to the entries in the wajib-ul.arz and 
the Zamima Khewat; 

(2) that a custom of pre-emption prevailed in 
the village. A Nanpan Sinan v. Guprar SINGH, 
22 A. L. J. 7; (1924) A. I. R. (A) 424 630 


m Wajib-ul-arz ambiguous—-Burden 
of proof. . 

en the language of a wajib-ul-arz is -am- 
biguous the onus lies upon the plaintiff to establish 
his right of pre-emption—evidence which would 
satisfy the Court that the custom is certain. A 
NAGESHAR Prasan v. Ram Haraxu PANDE, 22 A. L. 
J. 342; 46 A. 370; (1924) A. I. R. (A) 541 417 


Hindu Law—Joint family—Alienation 
by father—Pre-emptor of property, position of. 
See HINDU LAw—JOINT FAMILY—ALIENATION BY 
FATHER 725 


Presidency Small Cause Courts Act (XV of 
1882), s. 19 (q)—Suit for return of arnaments 
given at betrothal—Jurisdiction. : ; 
A suit for the return of ornaments presented 

by custom by the prospective bridegroom at the 

time of betrothal is not after the marriage 
negotiations have failed, a suit for compensation 
for breach of promises of marriage within 
the meaning of section 19 (q) of the Presidency 

Small Cause Courts Act and is cognizable by the 

Small Cause Court. B MADHAVRAO VISVANATH v. 

SuRikrisHan Govinprao, (1923) A. IL R. Wa 


Presidency Towns Insolvency Act (Ill of 
1909), ss. 7, 36—Official Assignee, fraudulent, 
transfer by—Insolvency Court, power of, to order 
reconveyance, f 


An Insolvency Court has, under sections 7 and 
36 of the Presidency Town Insolvency Act, power 
to order the purchaser of the insolvent’s property 
by means of a fraudulent conveyance from the 
Officjal Assignee to reconvey and revert ina sub- 


i 


INDIAN CASES, 


Custom, proof of—Zamima, Khewat, - 
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Presidency Towns Insolvency Act, 1909— 
contd. ; s 


` ° 
stituted Assignee the property so fraudulently 
acquired. N Tue OFFICIAL ASSIGNEE oF MADRAS V. 
Tus OFFICIAL AssigNez ot RANGOON 910 


s. 49 (4)—-Pariners, insolvency of— 
Creditors ,rights of, inter s2—Separate debts. 
First and second insolvents carried on a business 

at Madras in partnership, but the creditors of the 
firm were not aware that secend insolvent was a 
partner in the firm. . First insolvent also carried 
on a business at Cuddappah. On a question as 
to priority arising in regard to’ the assets at 
Quddappah, between the Cuddappah creditors and 
Madras creditors: 

Held, that the Madras creditors were entitled to 
elect as to which assets they-would proceed against, 
the general assets of the two partners or the 
separate assets of the first insolvent. 

Per Schwabe, C. J.—-The Madras creditors can 
elect until the very end of the proceedings and 
only when they have actually received a dividend 
there isan ‘election. Even after they have received 
a dividend, they can still pay it back and prove 
against the other assets. 

Per Ramesam, J.—The debts due to the Madras 
creditors were “separate debts” within the mean- 
ing of the expression in section 49 (4) of the Presi- 
decy Towns Insolvency Act. M BSUBBRAMFAH V, > 
BANSILAL ABEERCHAND, 19 L. W. 46; (1924) M. W. 
N. 164; (1924) A. I. R. (MJ) 595 , 966 


———— & 52, applicability of—-Legal and eguit- 
able interests— Reputed ownership of equitable 
interest—Withdrawal of consent—Letter posted 
to correct address—Presumption, f 
Under the terms of an agreement an insolvent 

gave the garnishee his motor car as security for 

an advance of Rs. 3,000. The insolvent was to 
have the right to use the car and keep it in ‘good 
order and deliver it upon demand. The loan was 
also secured by a pro-note of the insolvent and 
another person. Some months later the garnishee 
sent a letter to the insolvent through her Vakil 
demanding under threat of criminal proceedings 
that the car should be returned to her. Three 
months thereafter the insolvency proceedings com- - 
menced, and the Official Assignee claimed the car 
free from any charge, under section 52 of the 

Presidency Towns Insolvency Act:. 

Held, (I) that the insolvent was the legal owner 
of the car and the garnishee the true owner of the - 
equitable interest therein; (2) that the insolvent 
who had the power to use the car was ‘the reputed 
owner of the equitable interest within the meaning 
of section 52 of the Presidency Towns Insolvency 
Act, but that the letter of the garnishee’s Vakil de- 
manding the return of the car was a sulficient deter- 
mination of the consent of the true owner of the 
equitable interest; (3) that the insolvent had thus 
ceased to be the reputed owner of the equitable 
interest with the consent of the true owner at the 
time of the commencement of the insolvency and 
section 52 of the Presidency Towns Insolvency 
Act was, therefore, inapplicable to this case. 


The words “true owner” in section 52 of the 
Presidency Towns Insolvency Act include phg 
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e 
owner -of an equitable interest and there can also 
be a reputed owner of that interest. But it is 
essential for section 52 toapply that the insolvent 
should at the commencement of the insolvency be 
the reputed owner with the consent of the true 
owner and the question whether the true owner 
was at that time consenting or not to the reputa- 
tion of ownership to the reputed owner is a 
question of fact. - 

, Where a letter is proved to be posted to the 
right address, a presumption arises that the letter 
was in fact received by the addressee. 

Per Schwabe, C. J.—Even if the letter of the 
@arnishee’s Vakil was not received by the insolvent 
the consent of the garnishee to the insolvent's 
possession of the car was proved to have been 
defermined by her instructions to the Vakil to 
send the letter and the sending of that letter and 
this was enough to takethe case out of section 52 
of the Presidency Towns Insolvency Act. M 
ABURUBAMMAL v. THE OFFICIAL „ASSIGNEE OF MADRAS, 
45 M. L. J. 817; 19 L. W. 54; 33 M. L. T. 217; 
(1924) A. I. R. (M) 214; 47 M. 215 809 


Presumption—Hindu Law-—-Joint family—Alie- 
nation by father—Legal necessity—Antecedent 
‘debt, what is—Seperation---Mutation in favour of 
individual members. See HINDU Law—Joint 
FAMILY ALIENATION BY FATHER 725 


Land belonging to one person—Trees in 
possession of another—Burden of proof. See 
~ POSSESSION AND OWNERSHIP 545 


Letter posted to correct address. See 
Presipency ‘Towns Insonvency Act, s. 52 

809 
3 of marriage, when arises—Absence of 
evidence—Legitimacy, whether can be presumed. 
See Eyipence Act, 88. 112, 114 623 


“Presentation of document for registration 
—Endorsement, correctness of. See UPPER 
Burma Registration REGULATION JI -or 1897, 
RULES FRAMED UNDER, RR. 5,7 940 

~—\ Settlement parcha—Presumption of correct- 
ness. See C. P. Lanp Ruvenve Act, s. 80 621 


> Several mortgages--Payment of earlier 
mortgage by owner, effect of--Priority charge, 
whether kept alive. See TRANSFER or PROPERTY 
Act, s. 101 b 592 


w——— Transaction standing in name of wife- - 

Husband's transaction. 

There is no presumption that transactions which 
stand in the name of the wife are husband's trans- 
actions. N JAIKRISHNA v. SAVITRI, 7 N. L, J. 187 

627 


Principal and agent—Fraud by agent—Princi- 
pal, liability of, to third persons. 

A principal is liable to third persons in a civil 
suit for the fraud of his agent acting within the 
scope of his authority whether the fraud is com- 
mitted for the benefit of the principal or for the 
benefit of the agent. N VARDHAMAN ~v. Messrs. 
RADHAKISHAN AND JAIKISHAN, 7 N. L. J. 74; (1924) 
A. I. R. (N) 79 i 139 
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e 
Money paid under directions of another 


—-Payment, whether creates agency. See PLEAD- 
INGS 7 354 


Transaction negotiated by ageni—Re- 
muneration, when payable—Contract for remune- 
ration to be strictly meruit—Quantum meruit, 
principle of, whether applicable. 


Where the remuneration of an agent is payable 
upon the performance by him of a definite under- 
taking, he is entitled to be paid that remuneration 
as soon as he has substantially done all that he 
undertook to do, even if the principal acquires no 
benefit from his services, and, except where there 
is an express agreement or special custom to the 
contrary, even if the transaction in respect of 
which the remuneration is claimed, falls through 
provided that it does not fall through in conse- 
quence of any act or default of the agent. 

Where the parties have made an express contract 
for remuneration, the amount of the remuneration 
and the condition under which it becomes pay- 
able must be ascertained by a reference to the 
terms of that contract and no implied contract 
can be set up to add to, or deviate from the 
original contract through it can be interpreted by 
a reference to custom, not inconsistent with it. 


The defendant S gave a letter of authority to 
one G tonegotiate the lease of the premises belong- 
ing to him and on the strength of this letter one 





- K intimated to S his willingness to the lease on 


certain conditions. Subsequently, S granted 
another authority to the plaintiff to negotiate the 
lease of the properties on specified terms. This 
letter stipulated that the remuneration due to M 
will be paid only after the negotiation of the 
lease. On the following day S sent another letter 
to M promising to pay an additional remuneration 
provided the transaction was completed on the 
terms mentioned in the previous letter, As a 
result of this letter one K D intimated to S his 
willingness to accept the terms of the lease subject 
to certain qualifications, thereupon K D published 
a notification warning any one against dealing 
with S in respect of the properties, as he, K D, 
had accepted a lease thereof. Later on, K con- 
tended that he had got aconcluded agreement from 
S who repudiated the allegations of both K and 
KD. M then instituted the present suit for his 
commission alleged to have been earned by him 
in respect of the lease. 

Held, (1) that on the true construction of the 
contract between the parties the plaintiff could 
not succeed ; 

(2) that the plaintiff was not ever entitled to 
have a decree in his favour on the basis of 
quantum meruit. f 

It is competent to the Court to allow -a plaint 
to be amendtd even after the expiry of the period 
prescribed for the institution of a new suit. © 
SATOHIDANANDA Dorr v. NRITYA Nata Mrrrer, 50 
O. 878; 27 O. W. N. 1007; (1924) A. L R. (C) w 

2 


Principal and broker—Sale qf land—~Transac” 
tion not completed owing to default of purchaser 
Brokerage, whether payable, e 





asne 


-o kah Ka par ae aoe ae 


nie ane broker-=concld, 


7 wiling‘ and able to complete the purchase. 


: Ordinarily, a. broker is eħtitled to a percentage’ 


“which. he succeeds in realising for his principal, 
‘but, where the transaction cannot'be completed 
“because the money is not forthcoming and consé- 
quently the principal realises nothing the broker 
cannot ba said to! ‘have earned his’ brokerage, 


“Defendant ` commissioned: the “plaintifi as a 


“ANDEAN CASES, 


“Tt is the daty ‘of a broker- to introduce a. person ' 


> broker. to obtain a purchaser for a, piece of. land, | 


__agteeing to'pay him brokerage at’ a certain rate 
‘on-the “price on completion. . A would-be pur- 
chaser -was -obtained ~by~the broker and an agree- 


“ment' in. writing was entered: into between -the , 


“défendant “arid the' purchaser, but -the ‘latter was 
‘ amable*te complete. the purchase owing to lack of 
funds‘: 

` Held, that the plaintiff was’ not entitled to any 
"brokerage, ` ' R Foucar AND Co. v-M. CO, T. MUDALIAR, 
2 Re 45; (1924) A. 1. “R. (R.) 232 750 


a ‘Probate and Administration Act (V of 1881), 
si 50-Letters of Administration, binding-nature 
‘of—Application for revocation] ust cause— 
` Judgment of Probate Court, when res-judicata. 


“ietters of Administration with the Will annexed 
. were granted. to the widow of a téstator. 
. appellant, an undivided brother of the ‘testator, 
“wasa party to the proceedings. On ‘account of 
` Bome, ‘differences arising on account’ of the widow 


k ae oe to adopt his- son, the appellant applied 


“for revocation of Letters of Administration granted 
ato the widow, but the ‘application was dismissed. 
| Later- on, the- petition” of two ather brothers of 
the-appellant, the. Letters “were re-talled and- the 
F matter ' becoming contentious: took the form of a 
„Buit and ultimately the*-Will was upheld, and 
‘Letters orderd , to. be re-issued. The. appellant 


, then. filed. a fresh- -application for revocation of. 


A the original- grant rof Letters : 
.. i, Held, that-inasthuch:as the: appellant was'aware 
ee the. Probate proceedings and ‘had an oppor- 


tunity ‘to contest them he -was barred by the, 


The . 


-application ‘of the, principle of res judicata’ from - 


Yre- opening the matter any more, 


‘Per Odgers, So long: ns the judgment of a 
‘Court of ‘Probate tis in force itis conclusive not 


“only updnall parties who may be -before the 


Court ‘but-also'upon. all- other: persons -whatsoever 
in, all proceedings arising out of the “Will : or 
gains: under: or‘connected therewith. , - 


"Per Wallace, J. Any. ‘order ‘passed after con- 


‘tention ina Probate proceeding is res’ judicata in | 
any subsequent proceeding .of' ‘any sort, against ~ 
ee "the caveators ‘who’ contested ibe 


“When at party Kasian: opportunity to ‘put for- 
ward- a“ particular. jist “cause and hàs not chosen’ to 
-*-puttit?forward-he cannot- be- heard -to- agitate the 

Y “game causé later. 


~ Phe! giant of ‘Probate: by 9, competent. Gourt is 
Veindian on all persons who had an’ opportunity 
of putting forward" their abjection. -before -it was 
passed ‘unless: they can .make out “a-igo6d ‘case 
under section 50 of:the Probate and Administra- 


i 


‘to the proposal. 


-E924 
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tion Act for. setting it aside. M RALIABANDY 


VENKATARATNAM v. YANAMANDRA SaTvavari, -46 `M. 
T 383; 34 ML, T. 141; (1924) ArI R. QL) 
16 44 


~-Promissory-note—Agréement—Construction «of 
docmuent. See Contract Act, 6. 25 77 


payable: on -demand—Oral évidéndée . to 
prove one executant signed ‘as surety, admisi- 
bility of—Agreement _ to. proceed , first ‘against 
principal, whether can be proved, See EVIDENCE 


Act, 445 
== suit EET E absence ` of— 
“Burden of proof—Plaintif, evidence - óf, ‘Eis- 


‘believed, effect of. 


“In a suit upon a pro-note where execution is 
not denied, the onus lies on the, defendant to 
prove that no consideration had passed... Where, 
however, the passing of consideration is denied by 
the defendant in his written statement,. and the 
plaintiff goes into the witness-box’ and the -result 
of his examination is such that he fails to estab- ` 
lish the point which he set out to make, namely, 
that he gave consideration for the pro-note and 
the Court is thus satisfied that he did not. give 


_the consideration which he alleges, the defendant 


can avail himself of that and can ask that the 
‘suit be dismissed. This, in no way, trenches 
‘upon the ordinary rule that the defendant” must 
prove: abserice of consideration if-that is his case, 
A MUHAMMAD “SHARIF ‘Kuan v. MUHASMMAD 
‘Moazzum ALI Kuan, (1923) A` L'R. (A)-214 464 


Provincial Insdivenéy Act (Ul-of 1907), 
ss, 16 (5). 31—Proceedings in _ insolvency— 
“Secured erditor,- rights of+Sale of insolvent's 
property—Official ‘Receiver, -notice “by, to mort- 
“‘gagee—Mortgagee, failure of: ‘to replyApplica- 
- “tion to set aside-~sale, dismissal -"6f—Suit to 
recover money-due on mortgage, ~whether main- 
` tainable. ` 
Under the Provincial. Insolveney Acts: only the 
‘property of the insolvent vests -in the - Official 
-Receivér, The Act contains no provisione for 
-selling the whole property free from | all .encumr 
brances even with the consent of the’ “mortgagees 
and'the.rights of secured creditors ‘aré entirely 
unaffected by proceedings in'insolvency. 
"On the adjudication: of a person as insolvent, 
‘the Official Receiver gave a notice -to ‘his mort- 


- gagees-in which he stated thatihe proposed to-ggll 


the properties of the insolvent by public auction 
free from their mortgage with the. same charge 
to them on the sale-proceeds as they-might have 
on ‘the: properties, and called upon them to consent 
He added that in case they did 
not intimate to the contrary before a certain day, 
he would fake it that they had consentéd. ‘to the 
above proposal. “The mortgagees did ndt'reply to 
the notice and the Official Receiver after procla- 
ination, sold the properties free from incumbrances, 
‘The mottgagees thereupon “applied for ‘cancélla- 


“tion of ths sale and the “petition was “ultimatély 


dismissed as being oft‘ of time. 
‘Subsequently: the mortgageés brought ‘the: pte- 


‘gent suit for recovery of- the prinċipal and interest 
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e 4 5 
‘due on the mortgage; the purchasers of the 
property contended that the suit was, not sustain- 
able: fe 

Held, (1) that the mere silenca of the mort- 
gagees to the Official Receiver’s notice did not 
amount to a relinquishment of their security with- 
in the meaning of section 31 of the Provincial 
Insolvency Act ; i 

(2) that the plaintiffs were not estopped from 
maintaining the present suit by the procsedings 
in insolvency, nor did the mere fact that they 
onea chose the wrong remedy ofapplying to set 
asids the sale in insolvency jurisdiction, preclude 
them from their legitimate remedy. M Kanniappa 
MUDALIAR v. Rasy CHETTIAR, 47 M. L. J. 16; 20 
L. ®. 45; (1924) M. W. N. 520; 47 M. 605 850 


— S, 836—-Liinitation Act (IX of 1908), 
-Schel, Art. 187—Application by Oficial Re- 
ceiver to set aside alienation by insolvent— 
Limitation, 
An application under section 36 of the Pro- 
vincial Insolvency Act by the Official Receiver to 


set aside an alienation made by the insolvent is ‘ 


not governed by Art. 181 of Schedule I to the 
Limitation Act. M Prrra RAMASWANIAH V. SUBRA- 
MANIA AIYAR y À 443 


m S. 43~-Application by creditor—-Order of 
- dismissal without enquiry—Creditor, whether 
person aggrieved—-Appeal. ` : 

A creditor is not a “person aggrieved” by a 
final order passed after enquiry by the Court 
under section 43 of the Provincial Insolvency Act, 
1907. But when the application of the creditor 
is dismissed without inquiry without receiving 
any report from the Receiver and without stating 
any reasons except that the creditor is not interest- 
ed in making the application, the creditor is 
a “person aggrieved” by the order and can prefer 
an appeal against it to the High Court. M 
K. P. S. KARUTHAN Cuertiar v. R. M. N. Raman 





Ouztry, (1923) M. W. N. 838; 18 L. W. 837; 45” 


M. L. J. 804; 33 M. L. T. 188; (1924) A. L R.) 
185 340 


Proyincial Insolvency Act (V of 1920), whe- 
‘ther retrospective. i i 
The provisions of the Provincial Insolvency Act, 
1920, are applicable toall proceedings, on petitions 
filed under the old Act and pending at the time 
of its coming into operation. Mi RANGIAH OHETTIAR 
v. ANNASWAMY ALWAR AyvancaR, (1923) M. W. N. 
' 840; 18 L. W. 836; (1924) A. I. R. (M.) 368 408 


s. 4—-Insolvency Court, power of, to decide 
questions of title—Court, when can decline to 
adjudicate. : 5 
Section 4 of the Provincial Insolvency Act, 

enables an Insolvency Court to adjudicate upon 
questions of title in the interests of justice, and 
reserves to the Court the power to decline to 
decide questions which it does not deem it 


necessary orexpedient to decide in those proceed- 


gs. ae 

Where, therefore, the Insolvency Court, even if 
ib adjudicated upon the title of the insolvent as 
ggainst bis sons, would have no power to_recover 
-the property from the sons free of their obstruc- 
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tion, the Court would be justified in Sot deciding 
questions of title. M Tue OFFICIAL RECEIVER OF 
Souta ARCOT v. PERUMAL Pruan, 18 L. W. 884; 33 
M. L. T. 230; (1924) A. I. R. (MJ) 387 322 


S, 4—Insolvent, conveyance by—~Credil- 
or, whether can institute proceedings for annul- 
ment. 

Under the -Provincial Insolvency Act the pro- 
perty of the insolvent vests in the Receiver. ‘The 
provisions of section 4 of the Act cannot, there- 
fore, be taken to authorise a creditor to prosecute 
an enquiry in regard to a conveyance executed 
by the insolvent shortly before his adjudication, 
C Ram SUNDAR RAM v, RAM CHARIT BHAKAT, 51 0, 
663 326 

=5, 4 (1)—-Insolvency Court, jurisdiction 
of—Determination of questions of title to insol« 
vents’ property—-Civil Court, reference to, whether 

necessary. i 


Where, in the course of insolvency proceedings, 
the question arises whether the mortgagee rights 
in certain properties belong to the insolvent or to 
his wife, it need not be referred to a Civil Oourt 
as the Insolvency Court has jurisdiction, under 
section 4 (1) of the Provincial Insolvency Act, to 
decide it finally after framing issues and record- 
ing evidence. O SURJA v. GIRINDRO NATH CHATTER- 
JER, 9 O. & A. L. R. 419 < 552 


8. 28—Adjudication of insolvency—Vest- 
ing of property--Death of insolvent, whether 
pee Receiver—Right of son to take by survivor- 
ship. 


Where property has vested in a Receiver after 
an order of adjudication, the death of the in- 
solvent does not divest the Receiver of the pro- 
perty and his son is not entitled to take it by 
survivorship. 

The death of a debtor does not put an end to 
an insolvency proceeding initiated on an applis 
cation by the debtor, L LACHHMAN Das v Jat 
Sincu, 4 L. L. J. 262; (1922) A. IL R. (L) ae 

- 548 


S, 28—Insolvent undischarged, whether 
can sue to recover debt due after adjudication. 


Quere:—-Whether a person who has been de- 
clared aninsolvent can, while his estate is still in 
the hands of the Receiver, maintain suit for 
the recovery of his share in the dower of his 
daughter which has become due since the ad- 
judication order was made against him. Pat 
Umar BAHADUR v. Kuasa MOHAMAD KARIM Nawan, 
(1923) Pat, 287; 2 P. L. R. 276; 5P. L. T. 606 

56 

~ 88. 28, 29, scope of—Suit against in- 
solvent-—-Permission of Insolvency Court not obs 
tained—Permission to continue suit, grant of-- 

Civil Court, power of. | 
. Section 28 of the Provincial Insolvency Act does 
not contemplate the grant of permission by the 
Insolvency Court to continue a civil suit filed 
against an insolvent without such permission, 
Section 29 of the Act, however, c@ntemplates not 
only a suit fled before an order of adjudication 
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has been mage, but also one filed after the order 
but in real ignorance of it. 

Therefore, when asuit is filed against an insol- 
vent in the Civil Court ine ignorance of the ad- 
\judication order and consequently without ob- 
taining the permission of the Insolvency Court, 
the plaintiff cannot obtain permission of the In- 
solvency Court to continue the suit under sec- 
tion 28 uf the Provincial Insolvency Act, but the 
Civil -Court can, under section 29 of the Act, 
either stay the suit or allow it to continue on 
such terms as it might impose. N UMAR SHARIF 
V. JWALA PRASAD ` 662 
m 8S. 53, 54, 68, 75, 78—“ Act," mean- 

ing of—-Application for leave to appeal—Delay, 

whether eucusable—Alienation in fraud of 
creditors—Receiver, duty of—Notice, what is— 

Receiver, refusal of, to move Court-—Creditor, 

whether can apply—Order refusing to entertain 

application— Creditor, whether “person aggrieved’ 

-—Appeal. a ` 


Where an appeal is filed in time under section 
75 of the Provincial Insolvency Act the mere fact 
that an application for leave to appeal under 
clause (3) was not filed in time does not render 
the appeal itself out of time. In any case, 
section 78 empowers the Appellate’ Court in a 
proper case to excuse the delay in the presenta- 
tion of the appeal or application. 

A mere omission or refusal to take action at 
the réquest of a. creditor does not amount to “an 
act” within the meaning of section 68 of the 
Act. 

Ordinarily, the Receiver is the person to 
impeach any fraudulent transfer or conveyance 
by the insolvent of his property. But if the 
Receiver refuses to move the Court under seétion 
53 or 54 of the Provincial Insolvency Act even 
though a creditor offers to indemnify him against 
costs in the event of an adverse order against 
him, such creditor can apply to the Court to 
permit him to use the Olficial Receiver's name or 
mace him a party to the proceedings and may 
move for an order under section 53 or 54 and if 
the order is against him, if the Official Receiver 
refuses to appeal notwithstanding the offer -of 
ind:mnity against costs, the creditor can appeal 
against the order and may make the Official 
Recsiver a party to the appeal. , 

When a creditor challenges an -alienation or a 
payment as being in fraud of creditors, it is the 
Official Receiver's duty to give notice to such 
eréditor and ask him to substantiate his allega- 
tion. 

A general notice, which is sent as soon as a 
person ,is adjudicated insolvent asking the cre- 
ditors to prove their claims, is not such a notice, 
as should be given to a creditor who impeaches 
a particular transaction of the insolvent as being 
in fraud of creditors. The Ou,fitial Receiver 
should fix a date for enquiring into the bona 
fides of the particular transaction of the insol- 
vent and should give notice to the creditors and 
others concerned. to appear before him and state 
their objections. If, after examination, he finds 
that a certain aMenation or other transaction is in 
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fraud of creditors he should himself move to 
have it set aside by a Court. But if he ie not 
satisfied that such is the case and, if -a creditor 
is willing to indemnify him against costs in the 
event of failure, it is his duty to move the Court 
for setting aside the alienation or other transac~ 
tion as being in fraud of creditors. 

The Official Receiver should not consider it the 
duty of the creditors alone to bring to. his 
knowledge the nature of any doubtful transaction, 
but it is his duty to enquire into the nature of 
every transaction which prima facie does not 
appear to be proper and bona fide and valid. 

Where a District Judge refuses to entertain an 
application of a creditor under section 53 or 54 
of the Provincial Insolvency Act -the creditorgis 
a “person aggrieved” within the meaning of the 
Act and is entitled to appeal. 

A creditor can at any time during the pendency 
of Insolvency proceedings move the Court under 
section 53 or 54 on the ground that. the Official 
Receiver has refused to move in the matter, as 
there is no period of limitation provided for such 
an application. M -Pannar  ANANTHANARAYANA 
Aiyar Vv. PANNAL RAMASUBBRA <Aryar, 18 L. W. 857; 


33 M. L. T. 196; (1924) A. I. R. (M.) 345 395 
~ $S. 53, 55—“Parchaser,” whether in- 
cludes trustee—“Valuable consideration,” mean- 


ing of—Transfer in favour of trustees, whether 

voidable. 

The word “purchaser” in section 53 of the 
Provincial Insolvency Act is used in the wider 
sense given to the term in Bnglish Law and 
not in the mercantile sense of a person who has 
brought something by a contract of purchase and 
sale and includes a trustee. 

A responsibility to discharge onerous work 
taken upon himself by a person to whom pro- 
perties are transferred, in consideration of his 
taking such responsibity, falls within the ex- 
pression “valuable consiaeration” found in’ sections 
53 and 55 of the Provincial Insolvency Act. 

A transfer in favour of trustees who undertake 
to discharge onerous duties is in favour of a 
“purchaser for valuable consideration” within the 
meaning of section 53 of the Insolvency ecet. 
Such a transfer, if bona fide, cannot be annulied 
under that section. O CHAUDHRI BHARF-UZ-ZAMAN 
v. DEPUTY COMMISSIONER, BARABANKI, 10 O. & A, 
L., R. 5l4 888 


——— 8. 54—Surety paying off debt, whether 
ereditor—Transfer in favour of surety—Fraudu- 
lent preference. ° 


Appellant stood’ surety for the price of certain’ 


goods purchased by A. When the sellers pressed 
for payment A agreed to execute a conveyance 
of certain immoveable property in favour of 
appellant in order to enable him to pay off the 
debts for which he had become surety and also 
to pay himself the balance of a debt due from A. 
Appellant paid off the price of the goods and 
obtained the conveyance. A few days aiterwards 
A became insolvent: 

Held, that on payment of the price of the 


| goods, appellant had become a creditor of A, and. 


. 
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` the cenveyance in his favour, in the absence of 
any pressure put by him on A, amounted to a 
fraudulent preference within the meaning of 
section 54 of the. Provincial Insolvency Act and 
was void. R SADDIK AHMAD v. M. K. M. Firm, 
2 Bur. L. J. 52; (1923) A. 1. R. (RÌ 149 813 


Provincial Small Cause Courts Act (IX of 
1887), Sch. Il, Art. 8—-Suit for rent of home- 
stead land—Small Cause Courts, jurisdiction of 
—Agricultural land. 


A suit for rent of homestead land is excluded 
from the jurisdiction of the Small Cause Court 
and, therefore, a second appeal in such a suit 
ig maintainable even though it is valued’ at less 
than Rs. 500. | 


This principle does not extend to agricultural 
land, nor does it apply to the Bengal Tenancy 


Act. C SHEBAITS or IpoL SRIDHAR JIN v. NALIN- 
AKSHA Rar 557 


aoe Art, 35 (Suit to recover 
value of tree cut and removed by defendant, 
nature of—Suit, whether cognisable by Small 
Cause Court. 


A suit to recover to value of a tree alleged to 
have been cut and removed by the defendant 
from the plaintiff's field falls within the purview 
of Article 35 (ti) of Schedule II to the Provneial 
Small Cause Courts Act and -is, therefére, not 
cognisable by a Small Cause Court. L SUNDAR 





Mar v. KAMAL Din F 138 
Arts. 35, 43A, See AGRA 
Tenancy Act, 8. 57 599 


Pubilc nulsance—Special damage, proof of. 


A person who sues to remove a nuisance on a 
public thoroughfare must prove special damage 
over and above that suffered by him along with the 
publio at large. A KALIDIN V. OHANDIKA PRASAD 
(1923) A. I. R. (A) 182 503 


Punjab Courts Act (IV of 1919), ss. 41 (C), 
44-—Appeal, second—Custom, question of—Cer- 
tificate, refusal to grant~-Procedure. 


One of the questions raised in the lower Appel- 
late Court was whether certain property would 
revert to a certain line by the law of reversion 
in accordance with custom, and the lower Appel- 
late Court found that such a right of reversion 
@id exist. The aggrieved party applied for a 
certificate to enable them to file a second appeal, 
but their application was rejected on the ground 
that no question of custom was involved. On 
second appeal : 

Held, (1) that a question of custom was involv- 
ed in the case; 

(2) that the tase must be remanded to the 
lower Appellate Court to reconsider the question 
whether it was prepared to grant a certificate. 
L Hag Paur v. BHAGMAL 488 


Punjab Municipal Act (IH of 1911), s. 175— 


Order directing removal, of encroachment—Court, 
~~, power of, to interfere, 


GENERAL INDEKS. 


_ public interest to remove the structure. 


“39 
“Punjab Municipal Act— coneld. 


Where a Municipal Committee directs, under 
the provisions of, section 175 of the Punjab 
Municipal Act, the eremoval of a structure as 
constituting an encroachment on a street and the 
action of the Committee is found to be intra vires 
and not actuated by dishonesty or malice the Court 
cannot interfere with it merely because in the 
opinion of the Court it ig unnecessary in the 
L Tus 


MUNICIPAL COMMITTEE oF JHANG v. Devi Diau 
8 


Punjab Pre-emption Act (II of 1905), s. 3 

(1)—-Tea garden, whether agricultural land. 

A tea garden is “agricultural land“ within the 
meaning of section 3 (1) of the Punjab Pre- 
emption Act of 1905. PC Kasu Marv. Saria RAM, 
(1924) A. I. R. (P. C.) 1; 5 L. 50; 22 A. L. J. 40; 
(1924) M. W. N. 172; 10 O0. & A L. R. 261; 46 


M. L. J. 536 (P. C.) 946 
Punjab Pre-emption Act (I of 1913), s. 15 
(fourthly)—Co-sharer on date of sale, whether 


entitled to pre-empt—Decree for pre-emption 

against pre-emptor, effect of. 

In determining the question whether a pre- 
emptor's right to pre-empt is superior to that of 
the vendee, the situation existing at the time of 
sale alone is to be regarded. The mere fact that 
the pre-emptor subsequently loses the property by 
virtue of which he claimed a superior right of 

re-emption is immaterial. L AMAR Onanp v. 

ATYA PAL : 43 


om 8, 22-—-Withdrawal of deposit pending 
appeal by vendee, effect of. 

Plaintiff pre-emptor obtained a decree and de- 
posited in Court the sum mentioned in the decree 
as payable to the vendee, The latter appealed 
and obtained a stay of execution. The pre-emp- 
tor thereupon obtained an order from the Appel- 
late Court permitting him to withdraw the money 
deposited by him in pursuance of the decree. The 
money was accordingly withdrawn : 

Held, that the withdrawal of the amount pend- 
ing appeal did not entail the dismissal of the 
pre-emptor’s claim under the provisions of section 
22 (5) (a) of the Punjab Preemption Act. The 
object of an order under section 22 (1) of the 
Punjab Pre-emption Act is to guarantee vendees 
against frivolous proceedings on the part of pos- 
sible pre-emptors. The deposit is a token of good 
faith and once the pre-emptor has obtained a 
decree, the need for a deposit no longer exists so 
far as the Trial Court is concerned. No doubt 
such deposits are available for the discharge of 
costs under clause (3) of the section, but such 
satisfaction is not the raison detre of the deposit 
and there is nothing to suggest that a vendee ap- 
pellant is entitled to any advantage of the kind. 
L Sanwar Das v. Jarco Maz, (1924) A. IR. ane 
68 


Railway Company—Consignment of goods— 
Maund rate charged—-Reservation of power of re- 
calculation of freight—-Waggon rate, if can be 
charged. 

Where a Railway Company héb agreed to carry 
goods at maund rate, the’fact that under the nota 


- dido 
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_of consignmest the Company have reserved a 
‘tight of re-weighment re-msasurement, and re-cal- 
w@ilation of freight, ete, dges- not entitle it to 
‘alter the maund-rate into “waggon rate, if the 
goods turn out in bulk beyond the capacity of one 
waggon and have to be carried in two or more 
waggons, A Bomsay, BARODA AND CENTRAL INDIA 
Ry. Co. v. Buon San Posp Cuanp, 21, A. È. J. 830; 
90. & A. L. R. 1074; 46° A. 55; (1924) A. I. R. 
(A.) 180 56 


Rallways Act (IX of 1890), 5. 72---Goods con- 
signed under Risk Note, Form B—Suit for com- 
` pensation for loss of goods—Burden of proof-~ 
Authority tò sign Risk Note, whether can be 
` questioned, ; 
` În w suit to recover compensation for the loss 
of goods consigned to a Railway Company for 
carriage under Risk Note, Form B, the burden is 
on ths consignor to.prove that the loss was due 
to the wilful neglect of the Company or theft by or 
` wilful neglect of its servants, The onus is 
not discharged by proving that the loss must 
have occurred while the goods were in the 
custody of the Company. 





Ge 


. Tt is not necessary for a Railway Company 


when a person comes to consign goods to enquire 
whether he has been authorised to make the con- 
- gignment. 
- Ifa person comes toward and delivers goods 
for carriage and signs a Risk Note, the owner of 
the goods cannot afterwards be heard to com- 
plain thit that person had no authority to sign 
the Risk Note and that the Railway Company 
must be held liable for any loss in spite of the 
terms of the Risk Note. Pat Bapri Das v. Vast 
INDIAN Rattway Company, 4 P. L. T. 185; (1923) 
A. L R. (Pat.) 325 571 


s. 72— Risk Note, Form B, goods consigned 
under--Loss of goods--Railway Company, negli- 
- gence of—Burden of proof.. 

In the case of loss of goods consigned under 
Risk Note, Form B, the burden of proving that 
the loss was caussd by the wilful neglect of 
Railway servants lies prima facie on the consig- 
nor. ae 

But where circumstances are established either 
by direct evidence produced by the plaintiff or 
by the cross-examination of the defendants’ wit- 
nesses, from which circumstances wilful neglect or 
neligence can be inferred,’ the burden must then 
be shifted to the Railway Company. 

Plaintiff sued to recover damages for the loss of 
certain bags consigned to a Railway Company 
under Risk Note, Form B. It appeared that the 
waggon carrying these bags was intact at the time 
of its arrival at its destination, but was allowed 
to remain on a siding for two days before being 

“unloaded. It appeared further that the wall of the 
Railway yard was broken on the jungle side of 
the waggon and had been broken open and the goods 
stolen in the yard: 

Held, that under the circumstances it was open 
‘to the Court to infer that there had been wilful 
neglect by the Railway Company.: A East INDIAN 

© RAILWAY Compane v. Skt Ram Mainapeo, 21 A. L, 
J. 896; 46.A. 125; (19024) A. L R, (A) 177 341 
. 5 





|| 


INDIAN CASES. ` 


| insurer of such goods. 


unless and until evidence has been 


` signee, or that they are 


-, [ged 
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` 5 N . 
$. 72, scope of— Risk Note, Form B.— 
“Loss,” meaning of-—Onus of proving loss? onus 
-on whom lies, 


_ The object and effect of section 72 of the Rail- 
ways Act is to limit the liability of the Railway 
Companies during the transit of goods con- 
signed to them for carriage and to substitute the 
obligations of a bailee for the obligations of an 
The section was enacted 
to confer a benefit upon -Railway Companies and, 
except in cases where the plaintiff admits that the 
goods have been lost, a Railway Company is not 
entitled to rely upon the provisions of the Risk 
Note which pro tanto exempt it from liability 
adduced 
which satisfies the Court that a loss has occurr- 





ed. 

The object and effect of section 72 is net to 
provide compensation, for pecuniary lcsses suffered 

y the owners of goods consigned for conveyance 
to a Railway Company, but to lessen the burden 
of the obligation which, prior to the passing of 
section 72, bad lain on Railway Companies as in- 
surers of such goods. 

The term “loss,” as used in the Risk Note and 
in Chapter VII of the Railways Act, does not 
mean pecuniary or other loss suffered by the 
owner of goods through being wrongfully deprived 
of the possession, use or enjoyment thereof, but 
means loss of the goods by the Railway-Company 
while in transit and such. “loss” occurs when- 
ever the Railway Company involuntarily or 
through inadvertence loses possession of the goods 
and, for the time being, is unable to trace them. 
The term “loss” denotes a fact,-not a cause of 
action. 

A valid causé of action against a Railway Com- 
pany in India for damages for the non-delivery 
of goods consigned to it for carriage must be 
based either on contract or on tort, and must arise 
from the breach of some duty owed to the 
plaintiff by the Railway Company. Proof of the 
fact that a loss of the goods has occurred may 
sometimes found, sometimes defeat, such a cause 
of action: but a cause of action for loss. withgut 
more is not known to the Jaw. Non-delivery 
of goods consigned to a Railway Company for 
conveyance may be due to the fact that the 
goods are being deliberately detained by the 
Railway Company or that they have been mis- 
delivered to some person other than the con- 
“lost.” It does not 
therefore, necessarily follow that by proving th 
non-delivery of such goods the “oss” of the 
goods is also proved, for non-delivery or mis- 
delivery of goods may be due to “loss” or may be 
due to other causes. ; 

Proof of non-delivery or misdelivery is by no 
means conclusive evidence as to whether or not 
a loss has incurred. © Hast INDIA RAILWAY 
Company v. JaaPar Sinan, 51 C. 615; 28 O, W. N. 
1001; (1924) A. I. R. (CO) 725 126 


-= $$, 72, 76---Risk Note, Form B—Loss 
of goods—Damages, suit for—Burden of proof, 


In a suit to recover damages from a Rail- 
way Company for loss or deterioration of goodg 
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consigned to the Company for carriage under 
Risk Note, Form B, the onus is upon the plaintiff 
to establish how the loss or deterioration was 
caused. He must prove wilful neglect of or theft 
by Railway servants, before any question of 
robbery from a running train is reached, this 


being an, exemption to wilful neglect the mere `’ 


fact that the Railway sets out to prove robbery 
from a running train and fails will not relieve 
the plaintiff of the initial onus. M Tue MADRAS 
AND BOUTHERN MAHRATTA Ry. Co., LTD. v. KRISHNA- 
SWAMI CHETTY 137 


ss. 72, 77, 140—Loss of goods—Dam- 
ages, suit for— Risk Note, Form B—‘ Running 

* train,” what is—Notice to Railway—Notice sent 
to Secretary Railway Department forwarded 
to, Agent, whether suficient. 





A “running train” within the meaning of Risk 
Noto, Form B, means a train in’ motion between 
station and does not include a train standing 
at a station during (tha courss of its 
journey. ‘ $ 


A notice purporting to bs under section 77 of 


the Railways Act, instead of being addressed to` 


the Agent of the defendant Railway, was address- 
ed to the Sacretary to tha Government of India, 
Railway Dəpartmənt, but in the acknowledgment 
which the latter sont to ths plinti it was 
stated that the plaintiff's letter had been sent to 
the Agont of the defendant Railway for disposal: 

Hell, that it could reasonably ‘be presumed 
that the Agent of the dofeadant Railway had re- 
ceived notice.of the claim. L Sscrerary or Stats 
v. OHARANJIT Lat, 6 L. L. J. 237 428 


~ S. 77—Claim for compensation for 
loss—-Notice to Railway—Plaintizt unaware of 
loss, effect of. < ` 
Plaintiff sued for damages for the loss ofa cask 
of methylated spirit consigned to him from Cawn- 
pore on ths 25th July 1921 alleging that it was 
ost by the railway staff in transit and that in 
June 1922 a cask was delivered to him which on 
being opened ‘was found to contain water. The 
railway pleaded section 77 of the Railways ‘Act, in 
bar of the suit: We f 
Held, that the fadt that no notice was ‘given, 
under section 77 of the Act, was fatal to the suit 
and the fact that the plaintiff did not discover the 
substitution of water for methylated spirits till 
June 1922 more than saven months after the -goods 
Were consigned, did not exclude the case from the 
operation of the section. A Dr. Mort LAL v. 
AGENT, 0. & R: RATLWAY oe oth x 893 


S. 77—-Short delivery of goods—Loss— 


Claim for damages—Burden of proof—Notice, 


whether necessary. 


In a suit for recovery of damages against a 
Ra l ray Company for short delivery of goods con- 
sigaad to it, the onus lies on the Railway Com- 
piny to prove the loss in order to claim exemp- 
tion'‘undar the Risk Note and the plaintiff must 
prove wilful neglect of the Company's servants as 
the cause of the-loss, in order to fasten the lia- 
bility for it on the Company. : 


QUNERALINDES, 


-delivery of goods. 


nat 
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b 

Mere allegation of loss by the Company or ad- 
mission of the non-delivery by the plaintiff is not 
aaa to discharge the burden of proving the 
oss. . 

No notice is required to be served on a Rail- 
way Company under section 77 of the Railways 
Act where the claim is for non-delivery or short 
N Mutcnaxn v. G. I. P. RY, 
Co, 602 


Rangoon Rent Act (Act Il of 1920), 
S, 10—-Ejectment, suit for, by ‘guardian of 
minor landlord, whether maintainable, 


The guardian ofa minor cannot sue to eject a 
tenant on the ground that he requires the premises 
for the occupation of the minor, as he is not the 
landlord within the meaning of section 10 of the 
Rangoon Rent Act. R Ma Pe Turin v. S Boon 
Kyan, 2 Bur. L. J. 280; 1 R. 772; (1924) A. I. R. 
‘(R.) 163 505 


Registration Act (XVI of 1908), s. 17—Divi- 
sign of status—Document containing list of pro- 
perties falling to each share —Admissibility in 
evidence~-Othi deed of palmyra trees —Registra- 
tion, whether necessary. 

A document containing merely a list of properties 


which have fallen to the share of each sharer in a 
partition but not containing any operative words of 


| division must be treated as merely a de facto divi- 


sion into specific shares following a prior divi- 
sion of status. Such a document, therefore, would 
be admissible in evidence without registration. 
An Othi deed for over Rs. 100 of palmyra trees 
does not create any interest in immoveable property 
and is admissible in evidence without registration. 
M CGNANAMUTHU NADAN V. VEILUKANDA NADATHI, 19 
L. W. 494; (1924) M. W. N. 451; (1924) A. L R. 
(M.) 542 i 2 
s. 17 (2) (vlj—Compromise deed— Agree- 
ment to ‘lease-——Agreement embodied in decree—— 
Registration. i 
A compromise incorporating an agreement by 
way of lease is inadmissible in evidence unless re- 
gistered even though it has’ been embodied in a 
decree. Such an agreement is not within the ex- 
caption contained in sub-section (2), cl. (vt) of sec- 
tion 17 of the Registration Act. © Sarat CHANDRA 
Das v, Sarasint Ruprasa, 27 O, W. N. 897; (1924): 
A. I. R. (0.) 135 257 
- 88; 17, 49, See TRANSFER OF PROPERTY 
Aor, ss. 107, 117 i ' 
$s. 17, 49. See TRANSFER OF PROPRRTY 
AOT, 9. öd ` DN 429 
~ 850 17, 49—Usufruciuary mortgage-— 
Suit for redemption, nature of—Unregistered 
mortgage-deed, whether admissible in evidence, 
Plaintiff sued to enforce the terms of an unregis- 
tered usufructuary mortgage-deed praying for a 
dscrae for redemption + f 
Held, (Spencer, J., dissenting), (1) that the suit 
being for redemption of a usufructuary mortgage 
was in substance a suit for posseggion of property; 
(2) that the mortgage-deed though inadmissible . 
in evideice to prove the mortgage could be Igoked 








tuè 
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at for the colfateral purpose of showing the nature 
of the defendants’ possession. 
Per Spencer, J.—A plaineiff who sues for re- 
demption on the strength of an unregistered mort- 
_ gage-deed can never succeeil, because for obtaining 
a decree to redeem it is necessary to prove the 
terms of the mortgage, and they.cannot be prov- 
ed by any other evidence than the document itself. 
M NADEPENA APPAMMA V, SARIPILLI CHINNAYADU, 
(1923) M. W. N. 825; 45 M. L. J. 667; 33 M. L. T. 
146; 47 M. 203; 19 L. W. 37; (1924) A. LR. P 





- ~ S. 28—Mortgage-deed—Fraudulent regis- 
tration—Fictitious property included—Mortgagee 
unaware of fraud—Registration, validity of. 


When a mortgagor includes in the mortgage- . 
” deed for purposes of registration property which 
does not belong to him, the ‘registration is not 
invalid at least so far as the interests of the mort- 
gagee are concerned if no collusion by the latter 
to assist the mortgagor inthe fraud is made out. 
“M MAMILLAPALLI VEERESALINGHAM V. PONNUKOLLU 
Konparya 7 869 


m SS, 47, 49, 77, scope of—Suit for 
compulsory registration of document —Question 
in issue—Claim for possession and mesne profits, 
whether can be coupled with prayer for registra- 
tion—-Registrable document, when takes effect— 
‘Res judicata—Doctrine, applicability of. 


In a suit instituted under section 77 of the 
Registration Act, the Court is concerned not with 
- the validity but with the genuineness of the docu- 
ment sought to be registered that is whether the 
document has been executed by the person by 
whom it is alleged to have been executed ; the ques- 


tion of its validity must be determined in a suit 


- properly framed for that purpose. 


Although the scope of the inquiry in a ‘suit 

under section 77 may be ota restricted character 
it does not follow that the doctrine of res judicata 
is excluded from full operation. 
. A document which is compulsorily registrable 
does not affect an 
therein till it has been registered but as soon as 
it has been registered it takes effect not from the 
date of registration but retrospectively. from the 
date of execution. -~ : ` 


So far as suits under section 77 of the Registra- 
tion Act are concerned, itis well settled that no 
other claim such'as a claim for possession and 
mesne profits can be coupled with the prayer to 
enforce registration of the document. © Dwisenpra 
Narain Roy v. JOGESH Onanpra Dey, 89 C. L. J. 40; 
(1924) A. I. R. (C.) 600 


S. 49—Unregistered instrument, admissi- 
bility of, in evidence—Collateral purpose, what is, 


While an instrument which is compulsorily re- 
gistrable but is not registered, may be used in evi- 
dence to prove a collateral fact, to be collateral the 
fact must be independent of or divisible from 
the purpose to efigct which the law requires regis- 
tration, N JANARDHAN vo, Wasupro 19 
. 6 R 


immoveable property comprised ` 


520 ` 
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Religious Endowments Act (XX.of 1863), 8. 
18—Application for leave to sue—Particulars— 
Leave to sue all or any of the responelents, 
propriety of —Judge, whether can delegate powers 
oe made by person making enquiry, whether 
evidence. : 


An application under section 18 of the Religious 
Endowments Act, for leave to sue must give definite 
particulars of the charges sought to ‘be made. 
Leave will not be granted on vague and indefinite 
allegations. g 


Leave granted against any or all of the respond- 
ents, leaving the petitioners to choose which of 
them they will proceed against, is improper as it 
supplies the petitioners with an instrument for 
extortion and-makes it possible for them to let aff - 
the persons most responsible and get other mem- 
bers who are less guilty to account severally for 
the trust property. salen 


Under section 18 of the Religious Endowments 
Act, the Judge is not entitled to delegate to others 
the duty of forming an opinion upon the facts 
before him, and the report ‘of a person who is 
asked to inquire into the allegations contained in 
the petition is not evidence. M SupramMania 
MUDALIAR v. PARASURAMAIER, (1924) M. W. N. 51; 
(1924) A. I. R. (M.) 644 : 953 


Relinqulshment-- Transfer. 


. The relinquishment of a holding amounts to a 
transfer of property and is one of the various 
forms of alienation. O Suronanpan SINGH v. Jar 
Ram SINGH, 100. & A. L. R. 445 1022 


Res Judicata between co-defendants—Decision of 
question necessary to give relief to plaintiif. 
See Orvin Procepurs Cops, s, 11 803 


between co-defendants, requisites of. See 
Civit Procepurr Copy, s. 11 





— Doctrine, applicability of—Estoppel— 
Mesne profits, suit for-—Limitation—Limitation 
Act (IX of 1908), Sch. I, Art.:109—Second suit 
growing out of first~Receiver, appointment of— 

. Possession of Receiver, 


In a suit for recovery of possession and mesne 
profits on the strength-of the plaintiff's title as 
lessee under four documents executed by the 
defendant in his favour on the 17th January 1913 - 
the defendant pleaded that the suit was not- 
maintainable as the plaintiff had fraudulentle 
interpolated words and clauses in the leases. It 
was also urged that the claim for mesne profits 
for a period antecedent to three years prior to 
the institution of the suit was barred by limi- 
tation. It appeared that previous to this suit 
plaintiff had on the refusal of the Registrar to 
register the aforesaid leases instituted a suit to 
enforce registration under the provisions of the 
Registration Act and the defendant had raised 
the same plea in that suit. It was eventually 
held that the leases were genuine and the suit 
was décreed : Se 

Held, (1) that, under the circumstances, the 
attempt -made by the defendant to circumvent 


r 
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Bes judicata—coneld. 
the decision in the previous suit could not succeed 
asthe matter was,res judicata ; 

“(2) that the defendant could not be. allowed to 
take up in this suit a position-entirely inconsist- 
ent with that adopted in the previous suit ; 

(3) that time did not commencs to run against 
the plaintiff till the date when the leasss were 
actually registered and the prayer for mesne 
profits was within time ; 

(4) that the liability of the defendants for mesne 
profits, terminated on the date when a Receiver 
was appointed and from that date the plaintiff, 
if suceessful, would bs entitled oily to such 
sums as might be in the hands ofthe Reesiver. 

When the Court has appointed a Recsivar and 
tha Receiver is in possession, his possession is 
tha possession of the Court and the possession of 
ths Curt by its Receiver is the possession of 
all parties to the action according to their titles. 

Ths property pass33 into legal custody as the 
Recziver is in the position of stake-holder and 
such custody is for the benefit of the true owner. © 
DWIJENDRA NARAIN Roy v, Jogesn OHANDRA Dey, 
39 C. L.J. 40; (1924) A. I. R.(C.) 600 520 


Erroneous decision on question of law, 
whether res gudicata—Litigating under the sams 
title, meaning of-—~Parties to subsequent suit— 
Title, when must come into existence. See (WIL 
Procepure Cops, s. 11 621 


——_-—— Ex parte decision. See Civin PROCRDURE 
Cope, s. 11 660 








judicat. See PROBATE AND ADMINISTRATION ACT, 
s. 50 ` 44 
= Oral award, See Civiu PROCEDURE Cops, 
s, 11 i 742 


_ Same parties—-Dispute , over well—Public 
‘ right-—-Municipal Board parity to previous liti- 
gation—Pailura to assert in subsaquant litigation. 
See Civin Proozpurs CODE, 8. 11 , “310 


Special case—Opinion of Court--Arbitra- 
_ fprs, whether: bound. See ARBITRATION ACT, ss. 





.10 (6), 11 : 986° 


Succession, decision as to—Legal represen- 
tative, question of, whether res judicata, See 
` CIVIL PROCEDURE Oops, s. 11 891 


Suit by reversioner to contest alienation, 
«dismissal of, effect of. See Crvi PROOEDURE 


Cong, 8. 11, Exrr. VI 484 
———— Unnecessary finding. See CrvıL PROCEDURE” 
_ Cops, s. 11. - 666 


Restitution of conjugal rights—-Marriage in 
.exchange--Delay in instituting suit, explanation 
of—Discretion of Court—Appeal, second, inter- 
ference in. : 

A suit for restitution of conjugal rights by a 
husband against his wife was dscreed by the 
lowr Appellat2 Court on tha findings that the 
defsndant's marriage wit the plaiatiff had basan 
in exchange for the marriage of plaintiff's sister 
with the defendant's brother, and that the delay 
ja bringing the suit was due to several deaths 


. a 


GENERAL INDEX, 


Judgment of Probate Court, when res ` 
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Restitution of conjugal rights—concld. 


having taken place in the families of the parties 
and to the minority of the defendant and the 
illness of the plaintiff:« 

Held, that it could not be said that the discre- 
tion exercised by the lower Appellate Court was 
either arbitrary or illegal and that, therefore, the 
decree of the lower Appellate Court should not 
be disturbed by the High Court. L DAWLAN t, 
Apout Hag, 5 L. L. J. 95 286 


————, suit for—Wife expelled by husband — 
Maintenance, order for—Restitution, whether 
ought to be decreed. 

A husband turned his wife out'of doors stating 
that he suspected her chastity. The wife then 


. applied for and obtained a maintenance order 


“ander section 488 of the Criminal Procedure Code, 
which she sought to execute by the arrest cf the 
husband. Even during the maintenance proceed- 
ings the husband refused to take the wife back 
into his House, In order to get rid of the mains 
tenance order, however, the husband brought a 


“suit for restitution of conjugal righis: 


Held, that under the ‘circumstances, the wife 
would have a reasonable apprehension of bodily 
injury if she returned to her husband, and the 
letter’s suit was, therefore, liable to dismissal. A 
Basu RAM v. Koxua, 22 A. L. J. 68; 10 O. & A. 
L. R. 204; 46 A. 210; (1924) A, I. R. (A) 391 

` 634 


Revision—Amendment of plaint—Interlocutory 
order—General rule. See Cıvıl PROCEDURE Conk, 
s. 115, O. VI, R. 13 


——— Application for leave to sue in forma 
pauperis, dismissal of. See CIVIL PROCEDURE 
Cope, s. 115, O. XXXII, rR. 5 (4) 56 


Application to set aside auction sale— 
Dismissal of application, whether justified— 
Other remedy open—High Court, powers of, 
See Civil Procepure Copr, s. 115, O. XXI, x. 
89 903 


Board of Revenue, orders of~-High 
Court, jurisdiction of. See LETTERS PATENT (MAD), 
cL. 16 : 372 


Collector's order under Mamlatdars 
Courts Act. See Mamuarpars' Courts Act, ss, 
28, 24 847 


Execution sale, application to set aside 
—Dismisaal in default—Order, effect of. See 
QOrvin Procepurz Cope, O. XXI, rr. 90, 92 

351 

-———— Finding of fact--Onus misplaced. See 
Civm PROCEDURE Cops, s, 115 ' 0 

——~-— Inquiry into pauperism—Plaint allega- 

: tions, whether enough—Refusal of permissicn 
to sue as pauper. See CIvIL PROCEDURE CODE, 
O. XXXII, rR. 5 922 


, interference in—-Process fees, date for 
payment of-—Court, duty of, to fix date— 
Default—Discretion of Court. See Ow Pro- 
CEDURE CODE, s. 115, O. IX, rR. 2, O. XVII, er, 
2, 3, O. XLVII, x. 1 123 

——— Jurisdiction, order deckling question of. 
See Ory, Procgpure Cope, s, 116 "168 
$ é = 





1144 
Revision=-concld;. 


= Order for execution of decree . of small 
cause nature-—-Order fór execution—Second 
appeal, if competent—Refusal to exercise juris- 
diction, See DECREE oF SMALL’ CAUSE vee 


Order returning plaint for presentation 
in proper Court—Interference, whether desir- 
able. See Crvin Procepcrs Cope, O, VII, 
` 2 
Small Cause Court, judgment of—Limi- 
tation, question of. See. Civiu Proorptre CODE, 
s. 115 i 848 
‘nn Withdrawal of suit—Jurisdiction, absence 
of—Material irregularity. See Orvi, PROCEDURE 
Cope, 8115, O. XXIII, r. 1 1023 


Withdrawal of suit—Legal defects alleged 
by defendant, whether sufficient—Judicial dis- 
cretion, See Crvin Procepurn Copr, s. 115, O. 
XXII, p. 1 1031 


Specific Relief Act (I of 1877), s. 22—~Specific 
performance—Agreement to sell by guardian on 
behalf of minor, whether can be enforcéd-—-Bene- 

fit of minor. 

No decree for specific performance of an agree- 
ment to sell immoveable property entered into on 
behalf of a minor by his guardian should be 
passed against the minor unless the Court is quite 
certain that the agreement was for the benefit cf 
the minor and that it would be for his benefit 
that it should be enforced.’ L BAHADUR CHAND V. 
Ta BANA Ismar; 4 L, 408; (1924) A. I. R. gu 

20 





os 








S. 42.. See Hinnu Law--Winow 670 


———— Si 42-—Declaratory relief-—Express denicl 
of title, absence of —Attitude and evidence of de- 
fendant—Cloud on title—Relief, grant of, 

. The Courts have jurisdiction to grant declara- 
tory relief even where on the pleadings of the 
defendant no case for the grant of such relief is 
made out, if the attitude ofthe defendant and the 
evidence put forward by him have the effect of 
easting a cloud on the plaintiff's title. 


“A cloud’ upon a title is but an apparent defect , 


in it. If the title, sole and absolute ‘in fee, is 
really: in the person moving: against: the: cloud, 
the density. of the cloud.can make no difference 
ia the right to have it removed. Anything of the 
kind that has a tendency, even in.aslight degree, 
to, cast, doubt upon. the “owner's title-and to stand 
ii. the way of a full and free: exercise of h's 
ownership, is a cloud upon his title, which ke 
may remove. O Rasa BISHUNATH Saran SINGH v. 
Srrra. BAKHSH Sinda, 10 O. L. J. 315; (1924) A. 1. 
R: (0.) 69 784 


ae S, 48-—Mandamus=-Erroneous exercise of 
jurisdiction-=High Court, power of: 


The power givan to the High ‘Courts under’ 


section.45 of. the Specific. Relief Act is not to ke 
used if the. Tribunal whose decision is impugned 
has exercised thé discretion entrusted’ to it bona 
fid: not influenced by extraneous or irrelevant 
coasiderations and not arbitrarily. or-illegally; they 
e are not a Court of Appeal. from ‘the Tribunal, but 
they have power to prevent the..intentional usur- 
. 


INDIAN VASES, 


“the Revenus Surveyor but without result. 


[1924 
‘Specific Rellef Act—coneld, 


* 
pation or. mistaken assumption of a jurisgiction 
beyond that given to the Tribunal Ly Jaw, and 
also the refusal of their true jurisdiction by the 
adoption of- extraneous consideration in arriving 
at their conchision or deciding a point other than 
those brought before them, in which cases the 
Courts have regarded them as declining juriedic- 
tion. 

The Returning Officer for a, constituency of the 
Bengal Legislative Council rejected the nomira- 
tion paper of a candidate seeking election to the 
Council who on the date ofthe filing of the ncmi- 
nation paper was a member of the Indian Courcil 
of State, but had resigned his seat thereon befcre 
the date of the scrutiny of the ncminaticns. 
Under the Bengal Mectcral Rules, a person was rot 
eligible as a member of the Council if he wes a 
member of the Council of State or any ether 
Legislative body constituted under the Government 
of India Act. The rejected candidate in an appli- 
cation under section 45 of the Specific Relief Act 
urged that the Returning Officer should have 
decided the question of his eligibility with refer- 
ence to the date of the scrutiny and not with 
reference to the date of the filing of the nemira- 
tion paper : 

Held, that the High. Court could not interfere 
as, although the Returning Officer may have put a 
wrong interpretation on the Electoral Rules, he 
had not refused a jurisdiction which was vested 
in him, nor, had he usurped a jurisdiction that 
he didnot possess. © MANINDRA CHANDRA NANDT v. 


. Provas Cranpra Mirrer, 39 O. L. J. 58; 51 ©. 279 
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“5. 54—Injunction--Light and air, free 
access of—-Obstruction, whether serious injury— 
Compensation or damages—Appeal, second—1r« 
junction, grant of— Discretion, judicial, exercise 
of—Interference, when feasible. 

Any act by the defendant which results in cb- 
structing the free access of light and air to which 
the plaintiff <is entitled’ is prima facie an injury 
of a serious character for which compensation in 
money would hardly ke an adequate relief. In 
cases of this nature, injunction is the rule aad 
damages the exception, inasmuch as the plaintiff 
is entitled to insist that he should be maintained 
in his enjoyment of the easement. 

The grant of injunction is purely a diecretiorrry 
matter and so long as it is not shown that tke- 
discretion was not exercised by the lower Ccurt’ 
in a judicial manner, it shculd not be interfered 
with in second appeal. L Jawanar SINGH v, SEWA 
Sinan, 5L. L. J. 487; (1924) A. I. R. (L.) 97 572 


Squatter’s land—Abandonment, absence of— 
Refusal to assess land in name of oecupier—Fresh 
occupier, position of—Possession, suit to recover, 
Plaintiff worked the Jand in suit for two years 

and paid revenue in respect thereof. The lard - 

was not worked in the th'rd yearsard the Reverre 

Surveyor, without any reference to the plaintiff, 

struck out the latter’s-name and omitted to assess : 

the land to revenue. Plaintiff tried to approach 

In the 

fourth year the Revenue Surveyor permitted 

defendant to.enter upon the land and assessed it to. 





ol, 19) 


Squatter’s Jand-—-coneld, 
reyenue. Plaintiff sued defendant to recover 
possession of the land: 

Held, that as. plaintiff had not abandoned and 
had no intention of abandoning the land, the 
Revenue Surveyor was not justified in refusing to. 
assess the land in his name, and his suit must, 
therefore, succeed, as the defendant was a mere 
trespasser, R MAUNG Prin v. Mauxe Po MAUNG, 
2 Bur. L. J. 15;, (1923) A. I. R. (R,) 138 817 


Stamp Act (Il of 1899), s. 35,‘Sch. |, Art. 5. 
See CONTRACT Act, 8. 25 . 77 


Succession Act (X of 1865), s. 84, Illus. (a). 
See WILLS, CONSTRUCTION OF 1026 
———— $, 331. See Burma Laws Act, s. 13 


729 


Suiccession Certificate Act (VIlOf 1889), 5.18 
(4)—Succession certificate, revocation of—Sche- 
dule misleading—Concealment of facts. 

Where it is discovered that the schedule of debts 
attached to an application for the grant of a 
succession certificate was misleading and that 
material facts where concealed from the Court in 
obtaining the certificate, the Court has power to 
revoke the certificate under section 18 (4) of the 
Succession Certificate Act. Pat. DAMINI DASI v. 
Faroemant Dist, 2 P.L. R. 34; 5 P. L, T. 564; (1924) 
A. I.R. (Pat) 520 639 


Suit against ins^lvent—Permission of Insolven- 
ey Court not obfained-—Permission to continue 
suit, grant of-—Civil Court, power of. See 
PROVINCIAL Insorvency Act, ss. 28, 29 662 

— against rival landlord—-Tenant, whether 

necessary parties. See LANDLORD AND TENANT 

“1038 

against village headman-—--Village headman, 

whether Public O:fcer-—-Notice, whether neces- 
sary---Report to Deputy Commissioner, whether 

notice, See CIVIL PROCEDURE Oops, ss. 2 (17) (e),- 
80 818 

-—-—— by after-born son—Alienation by Hindu 
father- —Limitation, operation of. See Limiratton 
Aor, Scn. I, Arrt. 126 1010 


beyond Courts pecuniary jurisdiction— 
Sale in execution—Suit to set aside sale and 
recover plaintiffs share—Valuation. See Surrs 
VALUATION Aor, s. 8 333 
——— by one collateral for whole estate, whether 
muintainable~-Oustom—-Succession —- Collateral, 
right of, nature of. See a a 
11 
by Company against Director to recover 
* losses due to his negligence---Limitation. See 
LIMITATION Act, 8. 10, Scu. I, Arts. 36, 90 740 
- by prior mortgages— Subseqhent mort- 
gages impleaded as party—Omission to redeem 
prior mortgage—Subsaquent suit to redeem, 
-whether maintainable. See Morteacs—Prior 
MORTGAGEE, SUIT BY 654 
——-— by tenant to recover possession of ex-pro- 
prietary holding — Jurisdiction. See Agra. 
Tanancy Act, S. 79 318 - 
~ -for declaration of ownership—Street land, 
meaning of--Survey of town-—-City Survey 
Officer, decision of—~Government, whether neceg- 








e 














CENERATs INDEX; 


11913 
Sult—contd, 
sary ‘party. See Bosray Distii@r MUNICIPAL ACT, 
3.3 (12) 192 


for declaration of plaintiff's right end 
injunction against defendant—-Value for pur- 
poses of jurisdiction and Court-fee. See Correr 
Fens Act, 8. 7 (4) (0) - 358 
— for declaration of right io joint tenancy 
—Qivil or Revenue Court—Jurisdiction. See 
JURISDICTION 367 
for declaration of title and injunction— 
Prayer for appointment of Receivrer—Valuation 
of suit, See Cover Fees Act, s, 7 (4) (c) (d) 
668 





——-— for declaration of wagf and injunction 
against those interested—Subsequent addition 
of eo-defendants—Fresh sanction, whether neces- 
sary. See Civiu Procepurs Copp, s. 92 539 

for declaration that decree has keen 
satisfied, maintainability of. See Civit Precr 
DURE Cons, s. 47, O, KAI, r 2 125 
for declaration that plaintiff is liable to 
pay royalty at particular rate. See Cover Fres 


ACT, 3. 7, cn. i (e), xiv (f) 343 
—for dividened due before purehasc— 
Auction-purchaser of Company shares, posi- 


tion of -Company, whether trustee for purchaser, 
See Limitarion Act, s, 10, Art, 116 947 
for divorce—Plaintiff, what must prove, 

See Magortry Act, s. 2 (a) 535 
-———-— for partition—-Hindu joint family— 
Court-fee payable. See Cover Fes ACT, s. 7 

: 913 

; for partition—-Muhammadan Law—(o- 
heirs—Alienation by co-heir—Partial partitien, 
See MUHAMMADAN LAW---CO-HEIRS 841 


for possession by reversioner—Adoptic 
invalidity of, involved—Limitation. See tae 
TATION ra Sen. I, Arts. 118, 141 971 
or possession by yreversioner—Hind 
Law--Widow, death of—Property of husband 
Aceretion. See HINDU Law--Winow 627 
for possession---Mutual arrangement for 
purposes of cultivation, cancellation of, See 
PLEADINGS AND PROOF 494 
for possession of portion of mortgaged 
property, whether maintainable. See Civit Pro- 
CEDURE Cone, O. XI, R. 2 687 
a for possession of property purchased — 
Question relating to satisfaction of decree~ Suit 
whether barred~-Mortgagee decree-holder pur- 
chasing property. See CWIL PROCEDURE Cone 
s. 47 486 


for possession on being dispossessed by 
co-owner—N ecessary parties. 

In a suit for possession by cne co-owner, other 
co-owners are not necessary parties. S MAHOMED 
Farue v. SIDIK f 59 

for profits, maintainability of—-Non-pay- 
ment by landholder of protits to co-sharer, cficat 

of. See Acra Tenancy Act, s. 201 (3) 638 

for redemption— Ancillary. claim for 
surplus mesne profits--Suit, valuation of. See 

Gocrr Fess Act, s. 7, on. (ix) 303 
for rent, maintainability of -Cultivated ° 
grove, See Ovpu RENT Act, s, 127 722 








pad 


ae 


s 


tenant, 


‘46 


8ult—contd, 


for rent of homestead land—Small Cause 
‘Court, jurisdiction of—-Agricultural land. See 
Provincia, SMALL Cause Coerts Act, Sen. II, 
Arr. 8 557 


for restitution of conjugal rights—Wife 
expelled by husband—Restitution, whether can 
be.fdecreed. See RESTITUTION OF CONJUGAL RIGHTS 
634 


for return of ornaments given at betrothal 


` —Jurisdiction, See PRESIDENOY SMALL CAUSE 


Courts Act, s. 19 (q) 517 


for ‘setting aside decree for injunction 
not to disturb possession and for consequential 
relief—Court-fee payable. See Courr PES Act, 
s. 7 iv (e) E 982 

for value of goods sent—Parcel sent per 
V.P.P.~-Goods not delivered to consignee. See 
Post Orrice Act, ss. 6, 34 334 


in Civil Court to challenge decision of 
Revenue Court that gujaradars are wnder-pro- 
prietors, whether maintainable. See OUDH RENT 
Act, s. 107-H, ot. (a), s. 107-H 1051 


amma on’ -mortgage—Mortgage by managing 


members of joint Hindu family—Son, whether 
necessary parties. See HINDU Law—Jornt rt 


Rent-free grantee, ejectment of—Suit, 


whether: cognizable in Revenue Court—-Proper 


remedy, See Acra Tenancy Act, ss. 4 6y ae 


to contest ejectment—Ix-proprietary 

whether tenant of entire proprietary 
body-—Hjectment by one member of proprietary 
body—Hjectment by landlord—Limitation. See 
Agara Tenancy Act, s. 79 1025 


to enforce mortgage—Person in posses- 

sion of mortgaged property, whether necessary 
party. See MORTGAGE-—SUIT TO ENFORCE MORTGAGE 
i - 614 

to enfore payment of money charged on 


. .property—Limitation See LIMITATION ACT, SCH. 


I, Art. 132 942 
to recover damages—Damage caused by 


“ action of Canal Officers—Limitation. See Norru- 


ERN INDIA CANAL AND DRAINAGE Act, ss. 6, 15, 58 
208 

to recover damages—Damages caused by 
construction of canal—Limitation. See LIMITA- 


` TION AOT, Sou. I, Arr. 2 185 
to recover ‘balance—Mutual accounts—. - 


Cash advances and re-payments in‘ kind— 
Account, nature of. See LIMITATION Act, Son. I, 


Arts. 57, 85 998 


to recover over payments—Salé of -goods 
—Payment by hundis—Place of suing. See CWIL 
Procepure CODE, s. 20 (c) * 800 


———- to recover possession—-Squatter’s land— 


Abandonment, absence of—Refusal to assess 

land in name gf occupier—Fresh occupier, 

position of, See SquaTTer's LAND _ 817 
e f 


INDIAN CASES, 


Sult—coneld. 





Thak and 


Officials of the Railway Company 
Rs. 25,000 as damages on the ground that she 
was wrongfully detained by the defendants on 
account of her travelling in a frst class com- 
partment of a Railway carriage while holding a 
second class ticket, 
put into a first class compartment by the officers 
of the Railway 


(1924 


to recover value of trees appropriated@by 
tenant, nature of—Occupancy tenant, grove 
planted by—Trrees, whether belong to zemindar, 
See AGRA Tenancy Act, s. 57 - 599 


to recover value of trees cuf and remov- 

ed by defendant, nature of---Suit, whether cogniz- 
able by Small Cause Court. See PROVINCIAL 
SMALL, Cause Courts Act, Son. II, Arr. 35 (ii) 
: 138 


Sults Valuation Act (VII of 1887), 8. É. See 


Court Wars Act, s. 7 (IV) (0) 358 


—— ~ S, 8-—Sale in-execution—Suit to set aside 


sale and recover plaintiffs share—Valuation-— 
Suit beyond Court's pecuniary jurisdiction- 
Procedure. 3 


Where property has been sold in execution afd 


plaintiff sues to recover possession of his share 
therein by setting aside the sale the valuation of 
the suit should be calculated on the value of the 
entire property and not only on that of the plaint- 
iffs share. 


Where the Court comes to the conclusion that 


it has no jurisdiction to entertain a suit the pro- 
per procedure isto return the plaint to the plaint- 
iff with directions to present it to the proper Court. 
C PRAN KRISHNA Guaral v. 
50 ©. 892; (1924) A. I. R. (CO) 239 


Nitya Goran MAITI, 
333 


s. 11—Trial Court, findings by, on all 
issues—Appeal~-Order of remand. See Cwik 
„PROOEDURE Conk, O. XLI, R. 23 857 

survey maps—Evidentiary value 
— Boundary line. : x 


Maps and surveys in India for revenue pur- 


poses are official documents prepared by competent 
persons. and with such publicity and notice to 
persons interested as to he admissible and, valu- 
able evidence of the state of things at the time 
they are made. They are not conclusive and may 
be shown to be wrong; but in the: absence of 
evidence to the contrary they may be properly 
judicially received in evidence as correct. 


In finding the boundary line between the estates 


there is no reason to suppose that greater weight 
should be attached to the thak map than to 
the revenue survey map. If the evidencé sup- 
ports the survey map it is open. to a 
fact to consider its evidentiary value in connec- 
tion’ with other evidence in the case. 
Prosanna BHADURI V, HEMANTA Kumari Dest 1038 


Tort—Wrongful detention—Measure of damages---. 


Court of 
G Kaur 


Extravagant claim—Amount awarded substantial 
—Costs. 2 4 9 


Plaintiff sued the G. I. P. Railway and various ` 
claiming 


It appeared that she had been 


Company. The Court having 


awarded Rs, 1,200, plaintiff appealed; . 


. 4 a 
. i P 0 


Mol. 79) 
Tort—coneld, 


' Held, (1) that the plaintiff was entitled to 
damages but it was not a case in which vindictive 
damages could be- claimed from -the Railway 
Company or their servants; 

(2) that the amount awarded was 
stantial sum ; i 


a sub- 


(3) that the claim as originally made being ` 


extravagant, plaintiff was liable to pay so much 
of the costs which were incurred by the defend- 
ants owing to the extravagance of her claim. 

All that was required was for the Court to 
show by the amount awarded that it consider- 
ed that the action of the Railway. Company 
and their “servants could not he justified, 
end, therefore, it was necessary that substantial 
sum should be awarded, and nota nominal sum, B 
KASTURIBAI BHRATAR ONKARDAS MARWADI v. G. I. 
P. Raiwway Company, (1923) A. I. R.(B.) 172 245 


Transfer in favour of trustee, whether voidable 
~-Purchaser, whether includes trustee—Valuable 
consideration, meaning of. See Provincia IN- 

' gonvency AOT, Bs. 53, 55 888 


, mala fide—Intention to prefer one creditor 
—Transfer, whether enforceable. See TRANSFER 
OF Property ACT, 5. 53 625 


7 , power of, restriction on, effect of—Sale 
in execution, whether restrained. < 


A general restriction against assignment placed 
on the powers of an owner does not apply to an 
assignment by operation of law taking effect in 
invitum, as a sale under an execution, N Kasturi 
v. BALIRAM 117 


Transfer of Property Act (IV of 1882), 
principles of, applicability of, to Punjab. See 
Bexear REGULATION XVIL or 1806 248 


——— S. 6 (c)—Decree “for dower, sale of-— 
-Time of the essence of the contract—-Vendee, 
failure of, to fulfil conditions—Re-sale by 
vendor—Second vendee, rights of. 


There is nothing in law to prevent a man 
transferring property of which he claims the 
ĝwnership merely by reason of the fact that his 
title to it may be in dispute. $ 

M held a decree for dower-debt due -to his 
sister and transferred the decree together with 
certain property to one K stipulating that if K 
did not take out execution of the decree within 
one year or if he did not within three days 

institute a suit in Fespect of the other property 
the sale should be cancelled. K instituted the 
suit but did not sue at execution of the decree. 
Subsequently, M resold the decree to G who 
attempted to take out execution but did not suc- 
ceed. Therefore, he filed the present suit for -a 
declaration that the. sale-deed in favour of K 
had become void: 

Held, (1) that time was of the. essence of the 
eontract of sale in favour of K; 

(2) that what was sold to G. was not a mere 
right to sue but property in the decrees, and 
plaintiff was entitled to succeed. O Gutan Rat 
v. Kaupama Brat, 9 0. & A. L. R. H1; 10 0. L. 

d, 295; (1924) A. IR. (O0) 62 214 


GENERAL ENDEX. - 


-rooms in a house. 


wa? 


Transfer.of Property Act—-contd. 


. @ 

s. 6 (e)—Property, meaning of—Part- 
ner’s right to sue for accounis—Transfer, vali- 
dity of. one 
The term “property” includes any property 

over which or the profits of which any person 
has disposing power which he may exercise for 
his own benefit. 

A partner's right to sue for an account of a 
dissolved partnership is moveable “ property ` 
which, on his being adjudicated an insolvent and 
a vesting order made by the Court, vests in the 
Official Receiver. 

Such a right is not a mere right to sue but 
can be assigned as an actionable claim. $ Tua- 
WERDAS JETHANAND V. Seth VISHENDAS NIHALCHAND 


384 

———— S, 41, See MUHAMMADAN Law-~-Co-nerrs 
' 174 

—————- S, 41, See VENDOR AND PURCHASER 687 


m S, 52. See Burma Laws Act, s. 13 729 


a'S, 53— Mala fide transfer—Intention to 
prefer one creditor—Iransfer, whether enforce- 
able. 

A transfer entered in bad faith with the inten- 





. tion to defraud one creditor and to give prefer- 


ence to another creditor of the vendor is not enforce- 
able in law. N Ganz v, Srrarau 625 


s. 54—Contract for sale—Consideration, 

_ passing of-—Sale-deed not executed or registered 
—Title, whether created—Registration Act (XVI 
oe ss. 17, 49-—Evidence Act (I of 1872), 
s. 92. 





Where there is no sale-deed the mere fact that 
a consideration has passed between the parties 
does not operate to create a title. 

A mere contract does not create any equitable 
interest in immoveable property. 

Plaintiffs sued to recover- possession of certain 
It appeared that'previous to 
this a compromise had been arrived at in a cri- 
minal case between the parties which was em- 
bodied in a paper bearing an 8-annas stamp but 
which was not registered. It stated that room 
No. 126 of the house in dispute was given up 
by defendants in lieu of room No. 129 and that 
they should continue in possession of room No. 
128 “as before”: 

Held, (1) that the document being unregistered 
it conveyed no title to the defendants and the 
plaintiffs were not estopped from claiming back 
their own property, but they must put the de- 
fendants in the same position in which they had 
been if there had been no compromise; 

(2) that defendants could not be permitted to 
prove the agreement of relinquishment of title 
by oral evidence. A Ram Sarur v. HARDEO, 10 
O. & A. L R. 431; (1924) A.I. R. (A) 396 429 


- S$. 54—Sale by unregistered document -~ 
Delivery of possession--Property of value below 
on? hundred rupees—Sale, validity of—Sale- 
deed, whether can be referred to. 

` Where there has been a sale or mortgage with 


-delivery of possession of property less than Rs.100 


in value the effect of transaction ig not degtmyed - 


a, 
ae 


e 
a 


à 
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because an-unr&gistered sale-decd was executed at 
the same time. | 

In such a case the unregisgered sale-deed can, 
be referred to in order to ascertain the nature of 
the possession sought to be disturbed. A Daya 
RAM v. Sita RAN 394 


—— s&s 55 (1)  (g)—-Sale—Covenant to 
indemnify vendee on loss of property-—Statutory 
covenant, whether excludad. 


Plaintiffs purchased certain property from the 
defendants under a deed which recited that if 
any portion of the property was lost as a result 
of a claim by any encumbrances, the vendors 
would indemnify the vendees to the extent of the 
‘loss suffered. Subsequently, on a decree for sale 
being obtained by a mortgagee of the property, the 
plaintifs had to pay a large sum of money to 
avoid sale. They then brought a suit to recover 
thé amount from the defendants:— 

Held, (1) that the express covenant by the 
vendee to pay a proportionate amount if any 
portion of the property was lost on account of 
a claim .on a prior encumbrance, excluded the 


statutory covenant to be found in section 35 (L) 


(g) of the Transfer of Property Act; 


, (2) “that inasmuch as the parties substituted a 


written contract for the statutory contract they 
- could not now throw away the written contract 
and rely on the statutory contract; 

(3) that as no portion of the property had 
passed out of the hands of the plaintifis-vendees, 
they were not entitled to recover the amount 
claimed. A Ram OHANDER v, Buaawart, 22 A. T. 
J, 576 590 


— s, 58 (c)—-Construction of document—~ 
Sale-deed—Agreement to re-convey——Mortgage by 
conditional sale—Pre-emption. 


Certain property was conveyed by a sale-deed, 
and a contemporaneous 
between the parties which recited that the sale- 
deed was subject to the condition that if the 
vendor re-paid the amount of the purchase-money 
within a certain period, the property would be 
. ve-conveyed to him. Both documents were pre- 
sented for registration at the same time: 
| Held, (1) that the sale-deed and the agreement 
formed part of the same transaction; 


(2) that the transaction was a mortgage by con- 

onal sale within the meaning of section 58 
tof the Transfer of Property Act and was not, 
efore, liable to pre-emption. A Ram CHARAN 
‘iy, DHARAM Sinan, 22 A. L. J. 10; 46 A. 173; 
(1994) A.I R. (A) H44 626 


a s. 68—Mortgage with possession—-Mort- 
gagee ousted by person claiming adversely to 
mortgagor—- Duty of morigagor-—Mortgagee, whe- 
ther entitled to sue for mortgage-money. 

- kii Where a mortgagee in poss*ssion is ousted from 
possession cf the mortgaged proparty by a person 
claiming ‘title adversely to the mortgagor, it is 






















S gthe duty of the latter to defend his title and to’ 


store the mortgzag@s to possession, and if he fails 
the mortgagee is entitled, under section 
adi A 


agreement was executed . 


INDIAN, CASES. 
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63 


mortgage-money. 
Kyacx Yr, 2 Bur, L, J. 47; 


14 


ART. 148 


of the Transfer of Property Act, to sue forthe 
R Marse Po Kin v. MANG 
! (1924) A. L R. (R) 
3 815 
s. 75, See LIMITATON Acr, Scu. I, 

' 498 


a 


S. 82—Contribution between mortgagee and; 


mortgagor. è 


No question of contribution can arise between 
tha mortgagee and a representative of the mort- 9 


ga 
A 


——-— 83 


gor who is not a transfsree from the latter, 
Ouaces Bexaik Rao y. PUTTAIN SINGH 69 


83, 84—Mortgage — Redemption ° 


Devosit in Court—Interest, cessation of—-Mesne 
profits, right as to, . 


A mortgagor deposited the mortgag2-money in 
Court to the credit of the mortgagee's heirs under 
section 83 of the Transfer of Property Act and 
allowed it to remain in Court till his redemption x 


StL 


it was decreed. The money was not drawn by 


the mortgagee’s heirs owing to quarrels among 
themselves : 
Held, that the mortgagor had done all he could 


“to 


enable the mortgag3e's heirs to draw out the 


money, and interest had, therefor2, ceased to run 
on the mortpage-money from the date of the 


de 


profits. 


Ww 
A. 


posit and tha mortgagor was entitled to mesne 
M NAGATHAL v, ARUMUGAM Proust, 17 Le. 
. 154; 44 M. L. J. 362; 32 M. L. T. 371; (1923) : 
I. R. (M.) 354 l 4 

s. 89. See MORTGAGE—PRIOR MORTGAGER 
SUIT BY - 654 

s. 101—Mortgages, seniral—Payment of 
earlier mortgage by owner, effect of--Priortty 
charge, whether kept alive— Presumption. 


TE kanan 


In India, where there are several morlgages on 
a property, the owner of the property subject to 


the mortgage may, “i 


ch 


f he pays off an earlier 
arge, treat himself as buying it ana stand in 


the same position as his vendor, or, to put it in 
another way, he may keep the incumbrance alives 
for his benefit and thus .come in before a later 


mortgagee. 


Where there is no indication to the 


contrary, it must be presumed that the owner. 
intended to keep alive the previous charge if it 
would be for his benefit. . 


thi 


For the purposes of this rula it is immaterial J. 
at the charge paid off comprised properties not 


included in the other charges. ; 


The rule, however, is not applicable if the 


-owner had personally covenanted to pay the later 
mortgage-debt. 
ADUSUMILLI 


PO MALIREDNI AYYAREDDI v. 
GOPALAKRISHNAYYA, 22 A. I. J. 45; 


46 M. L. J. 164; (1921) A. IR. IP. ©.) 36; 19 L. 
W. 215: 96 Bem. L. R. 204: 31 ML. T. 1; 2P. 


L. 


R. 99:10 O. & A. L. R. 269; (1924) M. W.N. 


299: 39 ©. L. J. 204, 47 M. 1993; 28 C. W.N, 
“1025 (P. C.) 


592 


s. 105, applicability of-—Ejectment— 
Notice to quit, when should expire, 
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Section 106 of the Transfer of Property Act 
mofely lays down in a codified form what has 
always been understood to be.the general law on 
the subject, and the section is applicable in the 
absence of a contract to the contrary, 

“In ths absenca of an agreement or local custom 
to the contrary a notice to quit must be given to 
expires on and with the last day of some period 
of the tenancy. 

A condition in‘a lease that the landlord would 
give one month's notice if he wants to have the 
premises vacated does not mean that notice can 
be given at any time and that it is not to expire 
‘with the end of the month of the tenancy as 
required by section 106 of the Transfer of Pro- 
perty Act. L Oaunr Lan v. OHUNI Lar, (1923) 
A. I R. (L.) 659 957 


= S. 106—Landlord and tenant—Lject- 
ment—Notice—Denial of landlord's title—Agree- 
ment to vacate on demand. 


Where a tenant is sought to be ejected without 
notice on the ground of denial of the landlord's 
title, it must be shown that the title of the land- 
lord had been denied prior to the suit. aS 

Where a tenant agrees to vacate the demised 
premises whenever reyuired to do so, section 106 
of the Transfer of Property Act becomes inappli- 
cable to the case, and the tenant is not entitled to 
notice before ejectment. A MUKAT SINGH v, MISRA 
Paras Rau 4 106 


ss, 107, 117—Registration Act (XVI 
of 1908), ss. I7, 49—Evidence shet (E of 187.2), 
s. 91—Agricultural lease-—Registration, whether 
necessary—Unregistercd lease, whether admissible 
in evidence—Purt performance, doctrine of, 
applicability of. 





By virtue of the provision contained in section 
117 of the Transfer of Property Act, it is not 
necessary unde. ihat Act that a lease for agri- 
cultural purpose should be made by a written 
instrument. It may be effected by oral agreement, 
and when so affected no registration is required, 
put if it is reduced to writing, then, in the case 
of a lease from year to year or for any term 
excesding a year, or reserving a yearly rent, 
registration would be required under section 17 
of the Registration Act, and, if unregistered, the 
lease will be inadmissible in evidence under 
section 49.of the Act, and other evidence of its 
‘terms would be. precluded by section 91 of the 
Evidence Act. 

If, however, the subsequent acts of the parties 
themselyes disclose a state of affairs consistent 
only with the existence of an agreement mutually 
recognised and acted upon as if the instrument 
were binding upon the parties, then, although tho 
written document may be defective as a valid 
and tinally concluded agreement, such defects 
may be supplied by the subsequent actings and 
conduct of the parties. 

A document which is inadmissible in evidence 
for the purposes mentioned in section 49 of the 
Registration Act, may neverthaless be admitted 
for a collateral purpose, as, for example, to 


“ 


” 
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explain why a trausferee under P deed imperk et 
throug’: lack of registration was in possession, or 
to prove the naturesof that possession. Pat JANKI 
KAR v. BIRI Baraan Osa, 3 Pat 349; (1924) 
Pat. 185; 6 P. L. T. 5H 26 


s. 108 (J) ---Lease, transfer of —Liability 
to pay rent, whether extinguishable. |, 

Wherea lessee transfers the lease, whether 
permanent or temporary, the claim to pay rent to 
the lessor is not extinguished hy assignment 
under section 108 (j) of the Transfer of Prop2rty 
Act. G Sseparrs OF IDOL NHRIDHAR Jin v NALI- 
NAKSHA Rat 557 


~ § 111, applicability of —\Vill—Right 
of residence without power to grant lease, devise 
of—Forfeiture. 


Section 111 of the Transfer of Property Act 
does not apply to a forfeiture claimed by reason 
of an infringement of the provisions of a devise. 

Plaintiff was given under a Will a right of 
residence in a house without power to sub-let. 
He sub-let the house and defendants, who were the 
heirs of the testator, claimed that the plaintif had 
forfeited his right of residence under the Will: 

Held, (1) that section 1]1 of the Transfer of Pro- 
perty act was not applicable tothe case ; 

(2) that in the absence of a clause in the Will 
roviding for a right of re-entry in case a sub- 
ease was granted by the plaintiff, the latter 

could not be held to have forfeited his right of 
residence in the house. O SHANKAR Dayar v. 
Binayak Prasan, 27 0. C. 1, 1924) A. L R “O) 
395 695 
- S. 123-—Gift of immoveable property--- 

Deed of gift not registered- -Donee in possession 

~ Donor, heirs of, whether can claim possession 

- Equitable relief, 


PS and his wife Wl made a gift of certain 
lands to their grandchild WN a minor. Mutation 
was accordingly effected and the land stood in the 
name of MN on the dsath-of PS his son PS «the 
father of the donee, who was managing the estate 
on behalf of lis mother, acting in collusion with 
the plaintiff, a money-lender, fraudulently induced 





the donee to execute a deed of sale of the lands,- iin 


in suit on a misrepresentation that it was only ` 
an instrument of exchange. The fraud was, how- 
ever, discovered and the donee refused to sub- 
scribe to the registration of the deed. Thereupon 
the plaintiff sued to recover possession together 
with mesne protits: 


Held, that the donee being in possession neither 
the donor nor any person claiming through them 
could dispute her right to the possession of Jand 
and it would be most unjust and inequitable: if 
they could*be allowed to do so. 


The Transfer of Property Act was enacted im 
order to prevent fraud and deception, and it is 
founded on the highest principles of justice, equity 
and good conscienwe, RM. P. L. M. P. Cuerry e, 
Ma Nowe Six, 1 R. 665; (1924) A. I. R, (R) 200 

A 485 


- 
- 


Trusts— Succession --Hindu widow, position -of--- 
Custom. , s- 
In the absenes of a special wustom to the 
contrary succession to trusteeship of property 


. follows the ordinary rules- of -succession and a 


f 
A 


Hindu widow is entitled to sfleceed to it as heir 
to.Her husband. M KOTHANDARAMABWAMI NAIDU vV. 
PAPPAMMAL 4 : 891 


Trusts Act (I! of 1882), ss. 88, 90—Joint busi- 
ness winding wp—Receiver, appointment of—Mem- 
ber, whether can compete with  Receiver-~ 
Injunction. k 
Where a business of any kind is being wound 

up by the Court or otherwise the business being 
the property of more than one person carried on 
as partners, co-owners, members of a joint family 
or otherwise, during the. winding-up persons who 
were the members of the concern are not allowed 
to enter into a competition so as to interfere with 
the successful winding up of the concern. 

A Hindu joint family carried on a large abkari 
business and, as part of it, it had for many years 
the abkari monopoly in certain places. 
family became divided in status. A partition suit 
was brought and Receivers were appointed for 
getting in all the assets of the family affairs. 
In the course of the winding-up, the Receivers 
applied for a renewal of the monopoly of the 
abkari contract. The members of the family also 
entered into competition with the Receivers to 
obtain the contract. On an application by the 
Receivers for an injunction restraining the mem- 
bers of the family from entering into competition: 

Held, that the action of the respondents was a 
direct interference with the Receivers and was 
directly contrary to the interests of the family as 
a whole, and that, therefore, the injunction prayed 
for must issue. M TuavasamutHu NADAR’ v. 
BALAGURUSWAMY NADAR $ 658 


U. P. Land Revenue Act (IHi of 1901), s. 36, 
scope of--Agreement to pay specified rent, how 
far enforceable. 

There is nothing in section 36 of the U. P. 
Land Revenue Act to prevent the parties agreeing 
upon a rent which is not above the legal maximum. 
nor is there any reason why such rent, if agreed 
upon by the parties, should not be recoverable in 
the Courts. A Sri Kantoo SINGH v, Impap eee 


m $, 233-—Oudh Rent Act (XXII of 1886), 


s. 62-—-Document creating tenancy rights, inter- . 


pretation of-—Jurisdiction of Civil Courts. 

The Civil Courts have no jurisdiction to 
interpret a document purporting to grant a lease 
of tenancy rights so as to declare whether under 
it the period of the lease has expired or not. O 
RAJA BISHUNATH SARAN SINGH v. BITLA BAKASH 
Sing, 100, L. J. 315; (1924) A. T. R. (0) 69 784 


———~S, 233 (K)—Application for partition— 
Subsequent suit for exclusive possessiqn, whether 
maintainable—Jurisdiction of Civil Court. 
Where proceedings for partition under the 

provisions of the U. P. Land Revenue Act are 

pending a suit by one co-sharer for exclusive 
possession of certain plots and for damages for 
the value of the crops misappropriated by the 


defendants, is excluded from the cognizance of a 


. 
.. 


bali 


“INDIAN, CASES. . 


The joint - 


193d 


U. P. Land Revenue Act—concld. 4 . 


Civil Court. A NAZIR AHMAD v. MUHAMMAWSHARIF, 
46 A, 453 i 345 


U. P, Municipalities Act (Il of 1916), 8. 162 
(1) —Professional Tax—Residence, meaning of. 


Jn cases of persons who carry on business at 
places other than their native home their place of 
residence is the place where they earn a living 
and do their daily work, nor does that place cease 
to be their residence’ because for purposes of rest 
or recreation of family ties they occasionally 
return to the family home where they and their 
families have been brought up. A MUNICIPAL 
Board or BAREILLY v. ALA Baxsn, 22 A. L. J. 457 

567. 


Upper Burma Registration Regulation (II of 
1897), rules framed under, rr. 5, 7— Regis- 
tration—Presentation of document--Signature of 
person presenting document, whether necessary 
- Endorsement, correctness of—Presumption-~ 
Note as to absence of party, omission of, effect of. 


There is no provision in Upper Burma Regis- 
tration Regulation J] of 1897 or in the rules 
framed thereunder that requires the signature of 
the person presenting a document for registration, 
Rule 7 prescribes the mode of registration’ and 
the contents of the endorsement to be made by 
the registering officer, and the correctness of this 
official endorsement must be presumed. : 

Rule 5 of the’rules framed under Upper Burma 
Registration Regulation II of 1897, requires that 
where any party to a document is unable or refuses, 
to appear, a note of the circumstance should be 
made by the registering officer. The omission 
to make such a note, however, is one for 
which the person presenting the document 
cannot be held . responsible: it is at most a 
defect in procedure which does not vitiate a 
registration made on a proper presentation. P,C. 
BAIJNATH SinGu V. JAMAL BROTHERS AND Co., LTD., 
22 A. L, J. 42; (1924) A.I. R. (P. 0.) 48; 19 L. W. 
345; (1924) M. W. N. 196; 10 O0. & A. L. R. 
288; 51 C. 354; 2 R, 99; 28 O. W. N. 1029 (P. C.) 
í E 949 
Vendor and purchaser—Purchase from osten- 

sible owner—Good faith--Notice of doubtful 

titlh—Kquity, rule of—Transfer of Property 

Act (IV of 1882),3. 41. -o 

Where a transferee of property having notice 
of a suit brought against his transferor by a third 


person for the recovery of the said property, fails ewa 


to make any attempt to ascertain whether his 
transferor has the right to make the transfer or 
not, hecannot be said to be acting in good faith, 
and the transfer in his favour is not binding on 
the rightful claimant in view of the rule of 
equity embodied in section 41 ofthe Transfer of 
Property Act. L Raguov. Dwarka Das, 10 P. W. 
R. 923 687 


Walver, conditions of. $ 7 
Waiver must be an intentional act and with 
knowledge of the necessary facts. B OHATURBHUJ 
v. Deoxaran, 26 Bom. L. R. 84; (1924) A. L R, 
(B) 370 769 


aa 


